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APPENDIX A

United States Court of Appeals
for the Fifth Circuit

No. 21-60679

JOE ALFRED IZEN, JR.,
Petitioner—Appellant,
versus
COMMISSIONER OF INTERNAL REVENUE,

Respondent—Appellee.

Appeal from a Decision of the
United States Tax Court
Tax Court No. 28358-12

(Filed Jun. 29, 2022)

Before HiGGINBOTHAM, HAYNES, and WILSON, Circuit
Judges.

PER CURIAM:

Joe Alfred Izen, Jr. appeals the denial of an income
tax deduction he claimed for a charitable donation of
an aircraft. Because Izen failed to comply with the
statutory requirements for such a deduction, we affirm
the judgment of the Tax Court.
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I.

In 2012, the Commissioner of Internal Revenue
notified Izen that he had deficiencies for the 2009 and
2010 tax years. Izen petitioned for a redetermination
by the Tax Court. In 2014, Izen filed an amended peti-
tion and, for the first time, argued that he was entitled
to a deduction of $338,080 for the charitable donation
of his 50% interest in an airplane to the Houston Aer-
onautical Heritage Society (the “Society”).

On January 23, 2016, Izen moved for summary
judgment, seeking a declaration that he was entitled
to the deduction. On March 9, 2016, the Tax Court de-
nied Izen’s motion, concluding that material fact issues
remained. Izen then moved for leave to file a second
amended petition and he filed an amended tax return
for 2010 on IRS Form 1040X, attaching further mate-
rials to support his claimed deduction. The Tax Court
ordered the Commissioner to respond to Izen’s motion,
and on May 27, 2016, the Commissioner responded and
moved for partial summary judgment as to the deduc-
tion, arguing that Izen failed to comply with 26 U.S.C.
§ 170(f). Izen filed a second motion for summary judg-
ment on July 19, 2016, arguing that his Form 1040X
established that he was entitled to the deduction.

The Tax Court determined that Izen was not enti-
tled to the deduction, denying his motion for partial
summary judgment and granting partial summary
judgment to the Commissioner.! After stipulations be-
tween the parties that resolved the remaining issues,

! Izen v. Comm’r, 148 T.C. 71 (2017).
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the Tax Court then entered a final decision determin-
ing that Izen had deficiencies of $13,060 for 2009 and
$56 for 2010. Izen timely appealed to this Court, chal-
lenging only the denial of a deduction for his donation
of his interest in the plane.

II.

We have jurisdiction to review decisions of the Tax
Court under 26 U.S.C. § 7482. We review de novo the
Tax Court’s grant of summary judgment.? Summary
judgment is appropriate if “there is no genuine dispute
as to any material fact and [] a decision may be ren-
dered as a matter of law.” “We review the Tax Court’s
interpretation of the applicable law and statutes de
novo.”™

III.

Section 170 of the Internal Revenue Code governs
deductions for charitable contributions.’ Section
170(f)(8) sets out substantiation requirements for
certain contributions and § 170(f)(12) sets out further
rules for the contributions of qualified vehicles. To
claim a charitable contribution deduction, a taxpayer
must substantiate the validity of the donation and its

2 Jones v. Comm’r, 338 F.3d 463, 466 (5th Cir. 2003).
3 Tax. CourT R. Prac. & Proc. 121(b).

4 Ragan v. Comm’r, 210 F.3d 514, 517 (5th Cir. 2000).
526 U.S.C. § 170.
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valuation.® Where the contribution’s value exceeds
$5,000, the taxpayer must also provide a qualified ap-
praisal.” For a contribution of a qualified vehicle, in-
cluding airplanes, whose value exceeds $500, the
taxpayer must provide contemporaneous written ac-
knowledgment from the donee organization of the
contribution, including the name and taxpayer identi-
fication number of the donor.® An acknowledgment is
contemporaneous if it is provided by the donee organi-
zation within thirty days of the contribution.? Further,
the donee organization must provide the IRS with the
information contained in the acknowledgement.'®

The Commissioner was entitled to summary judg-
ment as Izen was disallowed from claiming the deduc-
tion as a matter of law. Izen failed to provide a
contemporaneous written acknowledgment from the
donee organization that satisfied the requirements of
26 U.S.C. § 170(f)(12)(B).

Section 170(f)(12)(A)(i) disallows the deduction
unless the requisite contemporaneous written ac-
knowledgment is included in the tax return claiming
the deduction. Here, we look to Izen’s Form 1040X, as
that was the first tax return where Izen claimed the
deduction.

6 Id. § 170(f)(8).

" Id. § 170(£)(11)(C).
8 Id. § 170(f)(12)(B).
% Id. § 170(£)(12)(C).
10 1d. § 170(£)(12)(D).
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Izen did not provide a satisfactory contemporane-
ous written acknowledgement with his Form 1040X.
Izen included a letter dated December 30, 2010 from
the Society discussing the donation of the airplane, but
the letter was addressed to Philippe Tanguy, not Izen.
The letter does not mention Izen and does not provide
his taxpayer identification number. The letter cannot
substantiate the contribution of the airplane under
§ 170(f)(12)(B)(1).* Izen also included a copy of the do-
nation agreement between him, Tanguy, and the Soci-
ety, but the agreement fails to satisfy § 170(f)(12)(B)(i)
as it lacks Izen’s taxpayer identification number. Fi-
nally, Izen attached a Form 8283 to his Form 1040X,
but the Form 8283 did not include his taxpayer num-
ber.!?

Izen argues that he substantially complied with
the requirements and that the documents he provided

1 Izen asks us to also examine a different letter from the
Society, addressed to him but not attached to his Form 1040X,
the relevant filing for our analysis. Because this alternate letter
was not attached to Izen’s Form 1040X, we cannot consider it;
even if we could, it similarly lacks his taxpayer identification
number.

12 Further, Izen’s Form 8283 was not a contemporaneous
written acknowledgment by the donee organization as it was not
signed by the Society until 2016, well past thirty days of the do-
nation. Izen argues that a written acknowledgement is contempo-
raneous if produced within thirty days of the filing, but this
argument conflicts with the clear statutory definition. Under 26
U.S.C. § 170(f)(12)(C), an acknowledgment is contemporaneous if
it is provided by the donee organization within thirty days of the
contribution. Section 170(f)(12)(C) does not reference the timing
of the taxpayer’s filing.
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should be read together with the return to substanti-
ate his claimed deduction. The doctrine of substantial
compliance may support a taxpayer’s claim where he
or she acted in good faith and exercised due diligence
but nevertheless failed to meet a regulatory require-
ment.!* We cannot accept the argument that substan-
tial compliance satisfies statutory requirements.'
Congress specifically required the contemporaneous
written acknowledgment include the taxpayer identifi-
cation number, but that is lacking here.

IV.

We AFFIRM the judgment of the Tax Court, which
denied Izen’s partial motion for summary judgment,
granted the Commissioner’s partial motion for sum-
mary judgment, and ultimately granted a final judg-
ment in the Commissioner’s favor.

18 McAlpine v. Comm’r, 968 F.2d 459, 462 (5th Cir. 1992).

4 See Addis v. Comm’r, 374 F.3d 881, 887 (9th Cir. 2004)
(holding that the plain language of 26 U.S.C. § 170(f }(8) required
a total denial of a charitable deduction where the taxpayer failed
to comply with the statute; § 170(f)(8) is substantially similar to
the provisions of § 170(f)(12) at issue here). See also French v.
Comm’r of Internal Revenue, 111 T.C.M. (CCH) 1241 (2016) (“The
doctrine of substantial compliance does not apply to excuse com-
pliance with the strict substantiation requirements of section
170(f)(8)(B).”).

15 American Jobs Creation Act of 2004, Pub. L. 108-357,
§ 884, 118 Stat. 1418, 1633—34 (2004).
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APPENDIX B
UNITED STATES TAX COURT

JOE ALFRED IZEN, JR.,

)

Petitioner, ;

V. ) Docket No. 28358-12
COMMISSIONER OF ) Filed Electronically
INTERNAL REVENUE, )

Respondent. ;

DECISION

(Filed May 25, 2021)

Pursuant to the agreement of the parties in the
above-entitled case, and incorporating herein the facts
stipulated by parties as the findings of the Court, it is

ORDERED AND DECIDED: That there are defi-
ciencies in income tax due from petitioner for the tax-
able years 2009 and 2010 in the amounts of
$13,060.00, and $56.00, respectively; and

That there is no penalty due from petitioner for
taxable years 2009 or 2010 under the provisions of
L.R.C. § 6662.

(Signed) Elizabeth Crewson Paris
Judge

& & & * *

It is hereby stipulated that the Court may enter
the foregoing decision in this case.
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It is further stipulated that interest will accrue
and be assessed as provided by law on the deficiencies
due from petitioner.

It is further stipulated that, effective upon the en-
try of this decision by the Court, petitioner waives the
restrictions contained in I.LR.C. § 6213(a) prohibiting
assessment and collection of the deficiencies (plus stat-
utory interest) until the decision of the Tax Court be-
comes final.

It is further stipulated that the filing of this deci-
sion preserves petitioner’s right to appeal this Court’s
opinion issued on March 1, 2017 at 148 T.C. 5 (2017).

WILLIAM M. PAUL

Acting Chief Counsel
Internal Revenue Service
/s/ Joe A. Izen By: /s/ Lewis A. Booth
JOE ALFRED IZEN, LEWIS A. BOOTH
JR. Special Trial Attorney,
Petitioner 6 (Dallas)
Tax Court Bar No. (Small Business/
1J0063 Self-Employed)
5222 Spruce St. Tax Court Bar No. BL0559
Bellaire, TX 77401 lewis.a.booth@
Telephone: irscounsel.treas.gov
(281) 668-8815 8701 S. Gessner Road
Suite 710

Houston, TX 77074
Telephone: 281-721-7340

Date: _4-28-2021 Date: _4-29-2021
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APPENDIX C

UNITED STATES TAX COURT
WASHINGTON, DC 20217

JOE ALFRED IZEN, JR.,
Petitioner(s),
V.

COMMISSIONER OF
INTERNAL REVENUE,

Respondent

)
)
)
)  Docket No. 28358-12.
)
)
)
)

ORDER
(Filed Apr. 13, 2017)

Pursuant to the Court’s Opinion (148 T.C. No. 5)
issued in the above docketed case on March 1, 2017, it
is

ORDERED that respondent’s Motion for Partial
Summary Judgment filed May 27, 2016, is granted. It
is further

ORDERED that petitioner’s Motion for Partial
Summary Judgment filed July 19, 2016, is denied. It is
further

ORDERED that the parties shall file a status re-
port, on or before May 12, 2017, setting forth their
views concerning further proceedings in this case.

(Signed) Albert G. Lauber
Judge
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Dated: Washington, D.C.
April 13,2017
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APPENDIX D
148 T.C. No. 5
UNITED STATES TAX COURT

JOE ALFRED IZEN, JR., Petitioner v.
COMMISSIONER OF INTERNAL REVENUE,
Respondent

Docket No. 28358-12. Filed March 1, 2017.
Joe Alfred Izen, Jr., pro se.

Lewis A. Booth II, for respondent.

OPINION

LAUBER, Judge: This case involves petitioner’s
Federal income tax liabilities for 2009 and 2010. Cur-
rently before the Court are cross-motions for partial
summary judgment concerning his entitlement, for
taxable year 2010, to a charitable contribution deduc-
tion of $338,080 for his alleged gift of an interest in an
aircraft. Petitioner urges that we uphold his claimed
deduction in its entirety. The Internal Revenue Service
(IRS or respondent) contends that petitioner is not
entitled to any deduction because he failed to satisfy
the substantiation requirements of section 170(f)(12),
which applies to “contributions of used motor vehicles,
boats, and airplanes.” We agree with respondent, and

1 All statutory references are to the Internal Revenue Code
(Code) in effect for the years in issue, and all Rule references are
to the Tax Court Rules of Practice and Procedure. We round all
monetary amounts to the nearest dollar.
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we will accordingly grant his motion for partial sum-
mary judgment and deny petitioner’s.

Background

The following facts are derived from the parties’
pleadings and motion papers, including the declara-
tions and exhibits attached thereto. Petitioner resided
in Texas when he petitioned this Court.

Petitioner timely filed his 2010 Federal income tax
return, pursuant to an extension, on October 17, 2011.
On this return he claimed the standard deduction and
did not claim any deduction for charitable contribu-
tions. The IRS commenced an examination of peti-
tioner’s 2009 and 2010 returns and determined that
he failed to substantiate certain deductions claimed
on his Schedules C, Profit or Loss From Business, and
Schedules E, Supplemental Income or Loss. On August
17, 2012, the IRS mailed him a timely notice of defi-
ciency determining deficiencies of $93,123 and
$18,643, and section 6662(a) accuracy-related penal-
ties of $27,612 and $5,522, for 2009 and 2010, respec-
tively.

Petitioner timely petitioned this Court. His peti-
tion challenged respondent’s disallowance of his
Schedule C and Schedule E deductions but did not al-
lege any charitable contribution deductions.

On March 28, 2014, petitioner filed, and on April
1, 2014, we granted, a motion for leave to file an
amended petition. He alleged in his amended petition
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that, on December 31, 2010, he had donated a 50% in-
terest in a 1969 model Hawker-Siddley DH125-400A
private jet (aircraft) to the Houston Aeronautical Her-
itage Society (Society), an organization tax exempt un-
der section 501(c)(3), which operates a museum at the
William P. Hobby Airport. Petitioner alleged that his
50% interest in the aircraft had been appraised at
$338,080, and that he was entitled for 2010 to a chari-
table contribution deduction in that amount.

Petitioner and On Point Investments, LLP (On
Point), a partnership, purchased the aircraft in Decem-
ber 2007 for $42,000. Petitioner and On Point each
paid $21,000 for a 50% undivided interest. After its
purchase, the aircraft remained in storage for three
years at an airfield in Montgomery County, Texas. On
December 31, 2010, petitioner and On Point allegedly
made completed gifts to the Society of their respective
50% interests. For this purpose, On Point was allegedly
represented by Philippe Tanguy, a limited partner.

On January 23, 2016, petitioner filed a motion for
partial summary judgment seeking a ruling that he
was entitled to a charitable contribution deduction for
his alleged gift. We denied that motion on March 9,
2016, finding that there existed several disputes of ma-
terial fact. These included: (1) whether petitioner had
secured from the Society and attached to his return a
“contemporaneous written acknowledgment” as re-
quired by section 170(f)(12); (2) whether the required
Form 8283, Noncash Charitable Contributions, had
been properly signed and dated by an officer of the
Society; and (3) whether the fair market value of
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petitioner’s 50% interest, as of December 31, 2010, was
$338,080.

On April 14, 2016, petitioner filed a Form 1040X,
Amended U.S. Individual Income Tax Return, for 2010.
On this return he claimed for the first time a deduction
of $338,080 for his alleged contribution to the Society
of a 50% interest in the aircraft. Petitioner included
with this amended return: (1) an acknowledgment let-
ter addressed to Philippe Tanguy, dated December 30,
2010, and signed by Drew Coats as president of the So-
ciety; (2) a Form 8283 executed by Amy Rogers, man-
aging director of the Society, and dated April 13, 2016;
(3) a copy of an “Aircraft Donation Agreement” alleg-
edly executed on December 31, 2010, by Drew Coats as
president of the Society but bearing no other signa-
tures; and (4) an appraisal by Winston McKenzie dated
April 7, 2011, opining that the fair market value of pe-
titioner’s 50% interest in the aircraft, as of December
30, 2010, was $338,080. Respondent represents that
the IRS “will not process petitioner’s amended 2010
tax return.”

On May 27, 2016, respondent filed a motion for
partial summary judgment, contending that peti-
tioner’s charitable contribution deduction should be
denied on the ground that he failed to satisfy the sub-
stantiation requirements of section 170(f)(12). On July
19, 2016, petitioner filed a renewed motion for partial
summary judgment, urging that the defects previously
discerned by the Court had been cured by his subse-
quent filing of the 2010 amended return. Petitioner
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contends that his claimed charitable contribution de-
duction of $338,080 should be allowed in full.

Discussion

A. Summary Judgment Standard

The purpose of summary judgment is to expedite
litigation and avoid costly, time-consuming, and unnec-
essary trials. Fla. Peach Corp. v. Commissioner, 90 T.C.
678, 681 (1988). Either party may move for summary
judgment upon all or part of the legal issues in contro-
versy. Rule 121(a). A motion for summary judgment
will be granted only if it is shown that there is no gen-
uine dispute as to any material fact and that a decision
may be rendered as a matter of law. See Rule 121(b);
Elec. Arts, Inc. v. Commissioner, 118 T.C. 226, 238
(2002). In deciding whether to grant summary judg-
ment, we construe factual materials and inferences
drawn from them in the light most favorable to the
nonmoving party. Sundstrand Corp. v. Commissioner,
98 T.C. 518, 520 (1992), aff’d, 17 F.3d 965 (7th Cir.
1994). However, where the moving party properly
makes and supports a motion for summary judgment,
“an adverse party may not rest upon the mere allega-
tions or denials of such party’s pleading,” but must set
forth specific facts, by affidavit or otherwise, showing
that there is a genuine dispute for trial. Rule 121(d).

Petitioner seeks summary judgment sustaining
his claimed charitable contribution deduction of
$338,080. We conclude that his motion must be de-
nied because there exist disputes of material fact
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concerning (among other things) the value of the air-
craft on December 31, 2010. The aircraft was 40 years
old at that time, and petitioner had purchased his 50%
interest in December 2007 for only $21,000. There ex-
ists a dispute of material fact as to whether petitioner’s
50% interest was worth $338,080 three years later.

Respondent’s motion for partial summary judg-
ment is based on a narrow legal ground — namely, that
petitioner did not satisfy the statutory substantiation
requirements for a charitable contribution of the used
aircraft. We conclude that there are no disputes of ma-
terial fact affecting disposition of this issue and that it
may be adjudicated summarily under Rule 121(d). See
Dawn v. Commissioner, 675 F.2d 1077 (9th Cir. 1982),
aff’g T.C. Memo. 1979-479, 39 T.C.M. (CCH) 611.

B. Governing Legal Principles

Section 170(f) sets forth a series of substantiation
requirements that vary depending on the character
and size of the taxpayer’s charitable gift. For gifts of
$250 or more, section 170(f)(8) requires that the tax-
payer secure from the donee organization, and main-
tain in his files, a “contemporaneous written
acknowledgment” (CWA). This CWA must include: (1)
the amount of cash and a description of any property
contributed; (2) a statement whether the donee pro-
vided the taxpayer with any goods or services in ex-
change for the gift; and (3) if so, a description and good-
faith estimate of the value of such goods or services.
The statute provides that “[nJo deduction shall be
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allowed” in the absence of a CWA meeting these re-
quirements. Sec. 170(f)(8)(B).

Section 170(f)(12) provides more stringent sub-
stantiation requirements for contributions of used
vehicles, including airplanes, whose claimed value
exceeds $500. For such contributions, the statute pro-
vides that “paragraph (8) shall not apply” and that “no
deduction shall be allowed * * * unless the taxpayer
substantiates the contribution by a contemporaneous
written acknowledgment of the contribution by the do-
nee organization that meets the requirements of sub-
paragraph (B).” Sec. 170(f)(12)(A)Q).

The substantiation requirements of section
170(f)(12)(B) are more stringent than those of section
170(f)(8)(B) in two major respects. First, the required
contents of the CWA are more extensive under para-
graph (12) than under paragraph (8). Second, para-
graph (12) requires, not only that the taxpayer secure
a CWA from the donee organization and keep it in his
files, but also that the taxpayer “include[ ] the acknowl-
edgment with * * * [his] return of tax which includes
the deduction.” Sec. 170(f)(12)(A)({).

Where the donee organization has not sold the ve-
hicle shortly after receiving it, section 170(f)(12)(B) re-
quires that the CWA include the following information:

(1) the name and taxpayer identification number
of the donor;

(2) the vehicle identification number or similar
number;
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(3) a certification of the intended use or material
improvement of the vehicle and the intended duration
of such use;

(4) a certification that the vehicle would not be
transferred in exchange for money, property, or ser-
vices before completion of such use or improvement;

(5) whether the donee organization provided any
goods or services in exchange for the vehicle; and, if so,

(6) a description and good-faith estimate of the
value of such goods or services.

If the donee is required to make the certifications listed
above, a CWA is “contemporaneous” if “the donee or-
ganization provides it within 30 days of * * * the con-
tribution of the qualified vehicle.” Sec. 170(f)(12)(C)(i1).

Section 170(f)(12)(D) provides that any donee or-
ganization required to furnish a CWA as described
above “shall provide to the Secretary the information
contained in the acknowledgment.” The Commaissioner
has designated for this purpose Form 1098-C, Contri-
butions of Motor Vehicles, Boats, and Airplanes. For
gifts during calendar year 2010, a donee organization
was required to file Copy A of this form with the IRS
by February 28, 2011. The donee was instructed to
“[plrovide the donor with Copies B and C of Form
1098-C or [with] your own acknowledgment that con-
tains the required information.” 2010 Instructions for
Form 1098-C, at 1.

The requirement that a CWA be obtained for char-
itable contributions described in section 170(f)(8) and
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(12) is a strict one. In the absence of a CWA meeting
the statute’s demands, “no deduction shall be allowed.”
Sec. 170(f)(12)(A); French v. Commissioner, T.C. Memo.
2016-53, at *8 (“If a taxpayer fails to meet the strict
substantiation requirements of section 170(f)(8), the
entire deduction is disallowed.”). The doctrine of
substantial compliance does not apply to excuse the
failure to obtain a CWA meeting the statutory require-
ments. Ibid.; Durden v. Commissioner, T.C. Memao.
2012-140, 103 T.C.M. (CCH) 1762, 1763-1764. “The de-
terrence value of section 170(f)(8)’s total denial of a de-
duction comports with the effective administration of
a self-assessment and self-reporting system.” Addis v.
Commissioner, 374 F.3d 881, 887 (9th Cir. 2004), aff’g
118 T.C. 528 (2002).2

C. Analysis

Section 170(f)(12)(A)(i) provides that no deduction
shall be allowed unless the taxpayer “includes the ac-
knowledgment with the taxpayer’s return of tax which
includes the deduction.” Petitioner first claimed the
deduction at issue on his amended Form 1040X for
2010, which was filed on April 14, 2016. We accordingly
must decide whether he included with that amended

2 In addition to the substantiation requirements discussed
in the text, section 170(f )(11)(C) requires, for gifts of property val-
ued in excess of $5,000, that the taxpayer obtain and attach to his
return a “qualified appraisal.” Since respondent does not allege
noncompliance with section 170(f)(11) in his motion for partial
summary judgment, we need not consider whether petitioner sat-
isfied this requirement.
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return a CWA that satisfies the requirements of sec-
tion 170(f)(12)(B).3

A taxpayer can satisfy the CWA requirement by
attaching to his return Copy B of Form 1098-C. Peti-
tioner did not include that document with his amended
2010 return, apparently because the Society did not
complete or file with the IRS a Form 1098-C in connec-
tion with his alleged gift. The IRS has no record of
having received a Form 1098-C relating to petitioner’s
2010 tax year. The Society’s managing director, who
executed the Form 8283 on April 13,2016, averred that
she was “unable to find a copy of a 1098C Form report-
ing the Hawker Jet Donation in our file.”

Petitioner included with his amended return a
copy of a letter from the Society, dated December 30,
2010, addressed to Philippe Tanguy and thanking him
for his “most generous donation of the Hawker [air-
craft].” This letter fails to satisfy the requirements of
section 170(f)(12)(B) for several reasons. Most obvi-
ously, it is not addressed to petitioner and it does not
acknowledge a gift by him; of necessity, therefore, it
does not include “[t]he name and taxpayer identifica-
tion number of the donor,” as section 170(f)(12)(B)(1)
demands. This letter likewise omits other categories of

3 Respondent’s counsel represented that the IRS “will not
process petitioner’s amended 2010 tax return.” We assume with-
out deciding that petitioner may nevertheless satisfy the statu-
tory substantiation requirements if he included a proper CWA
with that amended return, which in this instance was “the tax-
payer’s return of tax which includes the deduction.” Sec.
170(f )(12)(A)@A).
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required information, including a statement as to
“[w]lhether the donee organization provided any goods
or services in consideration * * * for the qualified vehi-
cle.” Sec. 170(f)(12)(B)(v).*

Petitioner also included with his amended return
an “Aircraft Donation Agreement” allegedly entered
into on December 31, 2010, between petitioner and
Philippe Tanguy as donors and the Society as donee. In
cases involving the substantiation requirements of sec-
tion 170(f)(8), we have held that a deed of gift can serve
as a de facto CWA so long as it is “contemporaneous”
and contains all of the information required by section
170(f)(8)(B). See RP Golf, LL.C v. Commissioner, T.C.
Memo. 2012-282, at *7; Averyt v. Commissioner, T.C.
Memo. 2012-198,104 T.C.M. (CCH) 65, 68-69; Simmons
v. Commissioner, T.C. Memo. 2009-208, 98 T.C.M.
(CCH) 211, 215, aff’d, 646 F.3d 6 (D.C. Cir. 2011). We
assume without deciding that the same principle
would apply in cases involving the substantiation re-
quirements of section 170(f)(12).

Assuming arguendo that a deed of gift can satisfy
the requirements of section 170(f)(12)(B) in an appro-
priate case, we find that the copy of the Aircraft

4 Petitioner attached to one of his declarations two similar
letters from the Society, dated December 21 and 30, 2010, that
are addressed to him (only the latter bears a signature). We need
not decide what probative value these documents would have.
They cannot satisfy the statutory substantiation requirements
because these letters were not attached to petitioner’s amended
2010 return and thus were not “include[d] * * * with the tax-
payer’s return of tax which includes the deduction.” See sec.
170(£)(12)(A)().
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Donation Agreement included with petitioner’s 2010
amended return does not qualify as a CWA. That doc-
ument contains some of the information required by
section 170(f)(12)(B).5 For three reasons, however, we
conclude that it does not meet the statute’s strict re-
quirements.

First, in each of the cases mentioned above, the
copy of the deed of gift that was deemed to qualify as a
CWA had been fully executed by all parties to the con-
tribution transaction. Here, the copy of the Aircraft
Donation Agreement that petitioner attached to his
amended 2010 return bears the signature only of the
Society’s representative (dated the last day of the year)
and is signed by neither of the two donors. A deed of
gift can serve as a de facto CWA only if it acknowledges
that a completed gift was made before the end of the
calendar year, as an actual acknowledgment letter
would do. Because the deed of gift was not signed by
either donor, it does not establish, on its face, that pe-
titioner made a completed gift to the Society during
2010. We accordingly find that it does not qualify as a
“contemporaneous written acknowledgment of the
contribution” within the meaning of section
170(f)(12)(A)(1).6

5 The agreement includes the “tail number” for the aircraft
and states that “no goods, services, or other tangible benefits have
been conferred upon or transferred to Donor in return for the Air-
craft.”

6 The absence of petitioner’s signature was not a trivial omis-
sion. He averred that he was seriously ill at year-end 2010 and
that Mr. Tanguy handled all aspects of the donation transaction.
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Second, the Aircraft Donation Agreement cannot
operate as a de facto CWA because it does not contain
the “taxpayer identification number of the donor” as
required by section 170(f)(12)(B)(i). Petitioner urges
that this was a mere technical footfall: his taxpayer
identification number (TIN) appeared on the amended
return itself, and he argues that the two documents
should be “read together” to cure this omission. In sup-
port of this argument he cites the principle that “the
contemporaneous written acknowledgment may * * *
be made up of a series of documents.” Irby v. Commis-
sioner, 139 T.C. 371, 389 (2012).

We find this principle inapplicable here for several
reasons. For a gift of a used vehicle, Congress required
that the CWA be included with “the taxpayer’s return
of tax which includes the deduction.” Sec.
170(f)(12)(A)(1). Congress thus understood that a valid
CWA would invariably accompany a document (the tax
return) that included the taxpayer’s TIN. Congress
nevertheless required that the CWA itself include
“the name and taxpayer identification number of the
donor.” Sec. 170(f)(12)(B)(i). This requirement would

Because petitioner’s signature was absent from the deed of gift,
because the Society did not file a Form 1098-C reporting the gift,
and because the only actual acknowledgment letter included with
the 2010 amended return was addressed to Mr. Tanguy, the IRS
could not determine with any certainty, by looking at the docu-
ments included with that return, whether the Society had
acknowledged a gift that petitioner had made during 2010.
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seem to be surplusage if the appearance of this infor-
mation on the return itself were sufficient.”

In any event, petitioner’s argument is unpersua-
sive on the facts of this case. Under section
170(f)(12)(C)(ii), a CWA is “contemporaneous” only if
the donee provides it “within 30 days of * * * the con-
tribution of the qualified vehicle.” Petitioner did not file
the amended 2010 return including his TIN until April
2016. He cannot rely on a document created in 2016 to
cure defects in a document allegedly created in 2010,
because the written acknowledgment as thus perfected
would not be “contemporaneous.”™

7 For contributions to which section 170(f)(8) applies, Con-
gress considered requiring taxpayers to provide TINs to donee or-
ganizations but ultimately decided not to enact this requirement.
See 15 West 17th Street LL.C v. Commissioner, 147 T.C. __,
(slip op. at 17) (Dec. 22, 2016). Under paragraph (f)(12), by con-
trast, taxpayers must supply TINs to donee organizations so that
the latter can issue CWAs meeting the statutory requirements
and satisfy their obligation to file Forms 1098-C with the Secre-
tary. See sec. 170(f)(12)(D). Because of serious tax compliance
problems in this area, Congress created a specific mechanism to
enable the IRS to identify taxpayers who had made contributions
of used vehicles. The statutory requirement that the CWA for
such contributions include the taxpayer’s TIN thus cannot be re-
garded as insignificant.

8 Petitioner similarly errs in contending that omissions from
an acknowledgment letter may be “cured by information provided
in a later filed Form 8283.” The Form 8283 attached to petitioner’s
amended 2010 return, which was not completed by the Society
until April 13,2016, was not “contemporaneous” within the mean-
ing of section 170(f)(12)(C) and thus cannot cure any of the de-
fects discussed in the text.



App. 25

Petitioner’s request that we “read together” multi-
ple documents would be more compelling if the Society
had filed (as section 170(f)(12)(D) required) a Form
1098-C that timely supplied the IRS with petitioner’s
TIN and the other information specified in paragraph
(12)(B). But the Society did not file Form 1098-C, with
the result that the IRS received no information about
petitioner’s alleged gift until years after it was suppos-
edly made. Here, there is no contemporaneous docu-
ment with which the Aircraft Donation Agreement
could be “read together” to cure its omission of the stat-
utorily-required information.

The third defect in petitioner’s “deed of gift as
CWA” argument is that the Aircraft Donation Agree-
ment does not contain “a certification of the intended
use * ** of the vehicle and the intended duration of
such use,” as required by section 170(f)(12)(B)(iv)(I).
We have discovered no judicial authority that outlines
what a certification of this sort must include. However,
an IRS Notice published shortly after the statute’s en-
actment explained that a CWA must contain “a certifi-
cation and detailed description of * * * the intended
significant intervening use by the donee organization
and the intended duration of the use,” as well as “a cer-
tification that the qualified vehicle will not be sold be-
fore completion of the use.” Notice 2005-44, sec. 3.03(3),
2005-1 C.B. 1287, 1288. Consistently with that Notice,
Form 1098-C requires the donee to supply, in box 5¢, a
“detailed description of * * * gignificant intervening
use and duration of use.” The requirement of a “de-
tailed description” appears consistent with the
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statute’s legislative history, where Congress expressed
its intention that, “in providing guidance on the provi-
sion, the Secretary shall strictly construe the require-
ment of significant use.” H.R. Conf. Rept. No. 108-755,
at 750 (2004), 2004 U.S.C.C.A.N. 1341, 1790.°

The Aircraft Donation Agreement contains no cer-
tification of any kind, much less a “detailed descrip-
tion,” of the Society’s intended use of the aircraft. The
Society does represent that it “accepts * * * full legal
and financial responsibility for [the aircraft] and will
not sell the Aircraft for at least two years after accept-
ing its donation.” This representation certifies neither
“the intended use” that the Society expected to make
of the aircraft nor the “intended duration” of such use
(except that the aircraft will not be sold within two
years). And while the Agreement recites that “Donor
will pay any and all expenses required to deliver the
Aircraft * * * in a sufficiently assembled condition that
it may be exhibited,” the Agreement does not certify
that the aircraft will in fact be exhibited or provide

® The conference report explained the “significant use” re-
quirement as follows: “To meet the significant use test, an organ-
ization must actually use the vehicle to substantially further the
organization’s regularly conducted activities and the use must be
significant. A donee will not be considered to significantly use a
qualified vehicle if, under the facts and circumstances, the use is
incidental or not intended at the time of the contribution.
Whether a use is significant also depends on the frequency and
duration of use.” H.R. Conf. Rept. No. 108-755, supra at 750-751.
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sufficient detail to establish that any such exhibition
would be significant and meaningful.'®

Petitioner urges that we excuse these defects on
the ground that he “substantially complied” with the
statutory requirements. As we have repeatedly held in
cases involving section 170(f)(8)(B), however, “[t]he
doctrine of substantial compliance does not apply to
excuse compliance with the [statute’s] strict substanti-
ation requirements.” French, at *8. In each instance,
the Code unambiguously provides that “no deduction
shall be allowed” in the absence of a CWA that satisfies

10 The Society’s letter to Philippe Tanguy, which was at-
tached to petitioner’s amended return, recites that the donation
“will make an excellent addition to the museum’s collection” and
that the Society “looks forward to adding the Hawker to our col-
lection not only for its educational benefits but for its significance
as a part of flight and aircraft history.” As noted earlier, this letter
cannot qualify as a CWA because it was not addressed to peti-
tioner. See supra p. 12. Nor can this letter enable the Aircraft Do-
nation Agreement to constitute a CWA by being “read together”
with it. While this letter states that the aircraft will be added to
the Society’s collection, it provides no information about the use
to which the aircraft will actually be put. The aircraft was 40
years old as of December 2010; for the previous three years, it had
been kept in storage at an airfield in Montgomery County, Texas.
For all that appears in the Society’s documentation, the aircraft
could have remained in storage (albeit at a different airfield) for
the ensuing two years, then disposed of without any member of
the public ever having seen it. “To meet the significant use test,
an organization must actually use the vehicle to substantially fur-
ther the organization’s regularly conducted activities and the use
must be significant.” H.R. Conf. Rept. No. 108-755, supra at 750-
751. The Society’s documentation does not provide the detailed
description of the intended intervening use that is necessary to
establish that “the significant use test” has been met.
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the statute’s specific demands. Sec. 170(f)(8)(A),
(12)(A)().

In sum, we conclude that petitioner did not include
with his amended 2010 return, as required by section
170(f)(12)(A)(1), “a contemporaneous written acknowl-
edgment * * * by the donee organization that meets
the requirements of subparagraph (B).” Congress en-
acted this provision after identifying serious tax com-
pliance problems relating to charitable contributions
generally and to gifts of used vehicles in particular. See
H.R. Conf. Rept. No. 108-755, supra at 747-752, 2004
U.S.C.C.AN. at 1787-1792; cf. H.R. Rept. No. 108-548
(Part 1), at 358 (2004). Congress accordingly imposed
very strict requirements and provided explicitly that
“no deduction shall be allowed” unless these require-
ments are met. Sec. 170(f)(8)(A), (12)(A)(1). We are not
at liberty to override this legislative command.

To implement the foregoing,

An order will be issued
granting respondent’s motion for

partial summary judgment and
denying petitioner’s motion for

partial summary judgment.
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APPENDIX E

UNITED STATES TAX COURT
WASHINGTON, DC 20217
KVC
JOE ALFRED IZEN, JR.,

Petitioner(s),
V.

COMMISSIONER OF
INTERNAL REVENUE,

Respondent

)
)
)
)  Docket No. 28358-12.
)
)
)
)

ORDER
(Filed Mar. 9, 2016)

This case was originally calendared on the Court’s
March 21, 2016, Houston, Texas, trial session. On Jan-
uary 23, 2016, petitioner filed a Motion for Summary
Judgment. On February 23, 2016, we continued the
case from the Houston trial session and retained juris-
diction. On March 1, 2016, respondent filed a response
to petitioner’s summary judgment motion. We shall
deny the motion.

Petitioner, as the moving party, bears the burden
of proving that no genuine dispute exists as to any
material fact and that he is entitled to judgment as a
matter of law. When determining whether to grant
summary judgment, the Court must view factual ma-
terials and the inferences drawn from them in the light
most favorable to the nonmoving party. See FPL

Group, Inc. & Subs. v. Commissioner, 115 T.C. 554
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(2000). The following facts are based upon the parties’
pleadings and attached exhibits and declarations. See
Rule 121. They are stated solely for the purpose of de-
ciding this Motion for Summary Judgment and not as
findings of fact in this case. See generally G-5 Invest-

ment Partnership v. Commissioner, 128 T.C. 186, 187
(2007).

This case involves petitioner’s Federal income tax
liabilities for 2009 and 2010. The IRS issued petitioner
a notice of deficiency that disallowed for each year cer-
tain expenses reported on petitioner’s Schedules C and
all expenses reported on his Schedules E. He timely
petitioned this Court.

On April 1, 2014, we granted petitioner leave to
file an amended petition. He claims in the amended pe-
tition that for 2010 he is entitled to a charitable con-
tribution deduction of $338,080 for allegedly donating
a Hawker jet aircraft to the Houston Air Terminal
Museum. In his motion — in effect, a motion for partial
summary judgment — he seeks a ruling that, as a mat-
ter of law, “he is entitled to claim, and receive a deduc-
tion for, donation of his 50% undivided ownership
interest in a Hawker Jet aircraft” which he allegedly
“donated by charitable gift” during 2010. He attached
to his motion a Form 8283, Noncash Charitable Con-
tributions, and an appraisal for the aircraft.

Viewing the facts and drawing inferences from the
facts in the light most favorable to respondent as the
nonmoving party, we conclude that there are genuine
disputes of material fact that preclude summary
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judgment. The factual issues in dispute include
(among other things) whether petitioner transferred
title to the aircraft during 2010 to the Houston Air Ter-
minal Museum; whether he secured from the alleged
donee and attached to his 2010 return a contempora-
neous written acknowledgment as required by I.R.C.
§170(f)(12)(A)(1); whether he attached to his 2010 re-
turn a completed Form 8283 as required by Treas. Reg.
§ 1.170A-13(c)(2)1)(B) and (c)(4); whether the Form
8283, which does not appear to have been signed or
dated by an officer of the donee organization, is valid;
whether petitioner obtained the appraisal of the air-
craft before filing his 2010 return; and whether that
appraisal is a “qualified appraisal” within the meaning
of LR.C. §170(f)(11)(C) and (E).

In light of the foregoing, it is

ORDERED that petitioner’s Motion for Summary
Judgment, filed January 23, 2016, is denied.

(Signed) Albert G. Lauber
Judge

Dated: Washington, D.C.
March 9, 2016
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APPENDIX F

United States Court of Appeals
for the Fifth Circuit

No. 21-60679

JOE ALFRED IZEN, JR.,
Petitioner—Appellant,
versus
COMMISSIONER OF INTERNAL REVENUE,

Respondent—Appellee.

Appeal from a Decision of the
United States Tax Court
Tax Court No. 28358-12

ON PETITION FOR REHEARING
(Filed Sep. 30, 2022)

Before HiGGINBOTHAM, HAYNES, and WILSON, Circuit
Judges.

PER CURIAM:

IT IS ORDERED that the petition for rehearing is
DENIED.
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APPENDIX G
STATUTORY ADDENDUM

26 U.S.C. (I.LR.C.) § 170. Charitable, etc., contribu-
tions and gifts

(a) Allowance of deduction.—

(1) General rule.—There shall be allowed
as a deduction any charitable contribution (as de-
fined in subsection (c)) payment of which is made
within the taxable year. A charitable contribution
shall be allowable as a deduction only if verified
under regulations prescribed by the Secretary.

& & &

(f) Disallowance of deduction in certain
cases and special rules.—

& & &

(8) Substantiation requirement for cer-
tain contributions.—

(A) General rule.—No deduction shall
be allowed under subsection (a) for any contri-
bution of $250 or more unless the taxpayer
substantiates the contribution by a contempo-
raneous written acknowledgment of the con-
tribution by the donee organization that
meets the requirements of subparagraph (B).

(B) Content of acknowledgement.—
An acknowledgement meets the requirements
of this subparagraph if it includes the follow-
ing information:
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(1) The amount of cash and a de-
scription (but not value) of any property
other than cash contributed.

(ii) Whether the donee organiza-
tion provided any goods or services in con-
sideration, in whole or in part, for any
property described in clause (i).

(iii) A description and good faith
estimate of the value of any goods or ser-
vices referred to in clause (ii) or, if such
goods or services consist solely of intangi-
ble religious benefits, a statement to that
effect.

For purposes of this subparagraph, the term
“intangible religious benefit” means any in-
tangible religious benefit which is provided by
an organization organized exclusively for reli-
gious purposes and which generally is not sold
in a commercial transaction outside the dona-
tive context.

(C) Contemporaneous.—For purposes
of subparagraph (A), an acknowledgment
shall be considered to be contemporaneous if
the taxpayer obtains the acknowledgment on
or before the earlier of—

(i) the date on which the taxpayer
files a return for the taxable year in
which the contribution was made, or

(ii) the due date (including exten-
sions) for filing such return.
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(D) Regulations.—The Secretary shall
prescribe such regulations as may be neces-
sary or appropriate to carry out the purposes
of this paragraph, including regulations that
may provide that some or all of the require-
ments of this paragraph do not apply in ap-
propriate cases.

& & &

(11) Qualified appraisal and other doc-
umentation for certain contributions.—

(A) In general.—

(1) Denial of deduction.—In the
case of an individual, partnership, or cor-
poration, no deduction shall be allowed
under subsection (a) for any contribution
of property for which a deduction of more
than $500 is claimed unless such person
meets the requirements of subpara-
graphs (B), (C), and (D), as the case may
be, with respect to such contribution.

(ii) Exceptions.—

(I) Readily valued prop-
erty.—Subparagraphs (C) and (D)
shall not apply to cash, property de-
scribed in subsection (e)(1)(B)(iii) or
section 1221(a)(1), publicly traded
securities (as defined in section
6050L(a)(2)(B)), and any qualified
vehicle described in paragraph
(12)(A)(i1) for which an acknowledge-
ment under paragraph (12)(B)(iii) is
provided.
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(II)  Reasonable cause.—
Clause (i) shall not apply if it is
shown that the failure to meet such
requirements is due to reasonable
cause and not to willful neglect.

(B) Property description for contri-
butions of more than $500.—In the case of
contributions of property for which a deduc-
tion of more than $500 is claimed, the require-
ments of this subparagraph are met if the
individual, partnership or corporation in-
cludes with the return for the taxable year in
which the contribution is made a description
of such property and such other information
as the Secretary may require. The require-
ments of this subparagraph shall not apply to
a C corporation which is not a personal service
corporation or a closely held C corporation.

(C) Qualified appraisal for contri-
butions of more than $5,000.—In the case
of contributions of property for which a deduc-
tion of more than $5,000 is claimed, the re-
quirements of this subparagraph are met if
the individual, partnership, or corporation ob-
tains a qualified appraisal of such property
and attaches to the return for the taxable year
in which such contribution is made such infor-
mation regarding such property and such ap-
praisal as the Secretary may require.

(D) Substantiation for contribu-
tions of more than $500,000.—In the case
of contributions of property for which a deduc-
tion of more than $500,000 is claimed, the
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requirements of this subparagraph are met if
the individual, partnership, or corporation
attaches to the return for the taxable year a
qualified appraisal of such property.

(E) Qualified appraisal and ap-
praiser.—For purposes of this paragraph—

(i) Qualified appraisal.—The term
“qualified appraisal” means, with respect
to any property, an appraisal of such
property which—

(I) is treated for purposes of
this paragraph as a qualified ap-
praisal under regulations or other
guidance prescribed by the Secretary,
and

(IT) 1is conducted by a qualified
appraiser in accordance with gener-
ally accepted appraisal standards
and any regulations or other guid-
ance prescribed under subclause (I).

(ii) Qualified appraiser.—Except
as provided in clause (iii), the term “qual-
ified appraiser” means an individual
who—

(I) has earned an appraisal
designation from a recognized profes-
sional appraiser organization or has
otherwise met minimum education
and experience requirements set
forth in regulations prescribed by the
Secretary,
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(II) regularly performs ap-
praisals for which the individual re-
ceives compensation, and

(ITT) meets such other require-
ments as may be prescribed by the
Secretary in regulations or other
guidance.

(iii) Specific appraisals.—An in-
dividual shall not be treated as a quali-
fied appraiser with respect to any specific
appraisal unless—

(I) the individual demon-
strates verifiable education and ex-
perience in valuing the type of
property subject to the appraisal, and

(II) the individual has not
been prohibited from practicing be-
fore the Internal Revenue Service by
the Secretary under section 330(c) of
title 31, United States Code, at any
time during the 3-year period ending
on the date of the appraisal.

(F) Aggregation of similar items of
property.—For purposes of determining
thresholds under this paragraph, property
and all similar items of property donated to 1
or more donees shall be treated as 1 property.

(&) Special rule for pass-thru enti-
ties.—In the case of a partnership or S corpo-
ration, this paragraph shall be applied at the
entity level, except that the deduction shall be
denied at the partner or shareholder level.
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(H) Regulations.—The Secretary may
prescribe such regulations as may be neces-
sary or appropriate to carry out the purposes
of this paragraph, including regulations that
may provide that some or all of the require-
ments of this paragraph do not apply in ap-
propriate cases.

& & &

(12) Contributions of used motor vehicles,
boats, and airplanes.—

(A) In general.—In the case of a contribu-
tion of a qualified vehicle the claimed value of
which exceeds $500—

(i) paragraph (8) shall not apply and no
deduction shall be allowed under subsection
(a) for such contribution unless the taxpayer
substantiates the contribution by a contempo-
raneous written acknowledgement of the
contribution by the donee organization that
meets the requirements of subparagraph (B)
and includes the acknowledgement with the
taxpayer’s return of tax which includes the
deduction, and

(ii) if the organization sells the vehicle
without any significant intervening use or
material improvement of such vehicle by the
organization, the amount of the deduction al-
lowed under subsection (a) shall not exceed
the gross proceeds received from such sale.

(B) Content of acknowledgement.—An
acknowledgement meets the requirements of this
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subparagraph if it includes the following infor-
mation:

(i) The name and taxpayer identifica-
tion number of the donor.

(ii) The vehicle identification number
or similar number.

(iii) In the case of a qualified vehicle to
which subparagraph (A)(ii) applies—

(I) a certification that the vehicle
was sold in an arm’s length transaction
between unrelated parties,

(IT) the gross proceeds from the
sale, and

(IIT) a statement that the deducti-
ble amount may not exceed the amount of
such gross proceeds.

(iv) In the case of a qualified vehi-
cle to which subparagraph (A)(ii) does
not apply—

(I) a certification of the intended
use or material improvement of the vehi-
cle and the intended duration of such use,
and

(II) a certification that the vehicle
would not be transferred in exchange
for money, other property, or services be-
fore completion of such use or improve-
ment.
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(v) Whether the donee organization
provided any goods or services in considera-
tion, in whole or in part, for the qualified ve-
hicle.

(vi) A description and good faith esti-
mate of the value of any goods or services re-
ferred to in clause (v) or, if such goods or
services consist solely of intangible religious
benefits (as defined in paragraph (8)(B)), a
statement to that effect.

(C) Contemporaneous.—For purposes of
subparagraph (A), an acknowledgement shall be
considered to be contemporaneous if the donee
organization provides it within 30 days of—

(i) the sale of the qualified vehicle, or

(ii) in the case of an acknowledgement
including a certification described in subpara-
graph (B)(iv), the contribution of the qualified
vehicle.

(D) Information to Secretary.—A donee
organization required to provide an acknowledge-
ment under this paragraph shall provide to the
Secretary the information contained in the
acknowledgement. Such information shall be pro-
vided at such time and in such manner as the Sec-
retary may prescribe.

(E) Qualified vehicle.—For purposes of
this paragraph, the term “qualified vehicle” means
any—
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(i) motor vehicle manufactured primar-
ily for use on public streets, roads, and high-
ways,

(ii) boat, or
(iii) airplane.

Such term shall not include any property which is
described in section 1221(a)(1).

(F) Regulations or other guidance.—
The Secretary shall prescribe such regulations or
other guidance as may be necessary to carry out
the purposes of this paragraph. The Secretary may
prescribe regulations or other guidance which ex-
empts sales by the donee organization which are
in direct furtherance of such organization’s chari-
table purpose from the requirements of subpara-
graphs (A)(ii) and (B)(iv)(ID).
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APPENDIX H
Ninth Amendment

The enumeration in the Constitution, of certain rights,
shall not be construed to deny or disparage others re-
tained by the people.






