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IN THE Supreme Court, U.S. 
FILED

SUPREME COURT OF THE UNITED STA rESJUN 2 0 2023
OFFICE OF THE CLERK

AAerrtck — PETITIONER
(Your Name)

vs.

C.Wcyv'les eAal. — RESPONDENT(S)

ON PETITION FOR A WRIT OF CERTIORARI TO

q-9 Ap^gecJis -Wnc V^wvVW
(NAME OF COURT THAT LAST RULED ON MERITS OF YOUR CASE)

PETITION FOR WRIT OF CERTIORARI

AwMc\c?av\

(Your Name)

a^ec-w-c^oU., p,o. eRo^
(Address)

Lovs t Az , cj

(City, State, Zip Code)

A»40NJ£.
(Phone Number)



QUESTION(S) PRESENTED

l,, Whevs +V\e CooH cxtscA-YoloA c&oitset Kt\e**a AHc dltso-cX 

dew\«tf\cledi -W\e.vj re&jSedl Vvw\ -\V\oA 01^4 * ckcA

+We Caor-V loCLve a_ cAlA^ *Vo po4 ov\ 4V>e rfeoof'd 03 Uogusj 4*\aAr 

4V\c c4e-fev\daLA+ Kv\ou_ivv^V^| Hv\AeUvc^«vvU^ j VolovvV*^^

KU v'lejrN-V- "V2^ 4^ ^v^-strve a.’-fctiw" ?.

U_)CUV@-S

at) . Because 4V>e ave. *SpW-V t -\V\eJoe. cl C£>«NsWkJrVi**«*A

r t^Vv4 ■p^v' V^e o-n -U\e ^cdncA c»cwj/« -VV\^>

■fo rvcSc3LW\cv^TiA U^vV +o 4 e-S'K'G-j*

2_ VJKere Gooo&cA <re4u*ecA 4o ccxU -Vn-e de-£e*-\cieLvv4-4o ^WsVvC^

loV\o u^Ck-s cVe-rncoi^diAOxc^ 4o AesAc-fc-j ctwe\ ■V«tarVvwvow*^ ujcts w\Ck4e-V*ioA

4o ^uiW or* irt«voccjac-e j tuaS coonse.\ vr\«£ptcALMe/t

3 Does -VV\e. V^wv\V\ Cvv*c*jvV cVecisiorv rvo-V -Vo ^a.w4 Cl Ce.r-V'-'P. ccx-Vt-

e>4 CLppex^VcxiotVv\v^ on V\cOoccls Gs»c^>o^ ^-roo^c!^ 4>r>c- awcA 4loo 

^AotuoU \tnAOcO\Cc OhacA cWvlvol-V a4 W\e r'tcjrvVAo , Ccnrv?l IC+

u_itV\a 4V\i* cou/As dtecLsiLav\s m LOZABA V* OEEOS , U.S* L\30

C^Jowcl MtUev-£L v/, doeKv'ell t 531 U.S.327(|-wVper
(2005) loVv«.v> Mev'vncAc wvlocXc o. ^oNs^\cwv\xxx.V t>Vu>ijovvr\t^ o4~ 4*\e 

elevvtciA o4 cl ccAn6'\vVo4\e»<nttA oi^V\+- ©cwcl oAVvev' s\oAc owci fVc)l«*xL\ 

c-Olk/'-Vs V\cWt -res^W^^A 4V\^ sanwe vsslj«= s cA'-Pfes'n&A.M.v^,

cunaw\
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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

IXI For cases from federal courts:

BThe opinion of the United States court of appeals appears at Appendix 
the petition and is

to

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,

is unpublished.

The opinion of the United States district court appears at Appendix 
the petition and is

to

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
^ is unpublished.

For cases from state courts:

The opinion of the highest state court to review the merits appears at 
Appendix D to the petition and is
[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
§£( is unpublished.

The opinion of the
appears at Appendix P to the petition and is

court

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 

is unpublished.



LIST OF PARTIES

[XT All parties appear in the caption of the case on the cover page.

[ ] All parties do not appear in the caption of the case on the cover page. A list of 
all parties to the proceeding in the court whose judgment is the subject of this 
petition is as follows:

RELATED CASES

'There. & eerie related (tases a-fr.
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JURISDICTION

For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was

[ ] No petition for rehearing was timely filed in my case.

A timely petition for rehearing was denied by the United States Court of
OM- l8~ Z02-"5 . and a copy of the/ Appeals on the following date: 

order denying rehearing appears at Appendix C,

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including_______
in Application No. __ A

(date)(date) on

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was 
A copy of that decision appears at Appendix_______

[ ] A timely petition for rehearing was thereafter denied on the following date: 
______________________ , and a copy of the order denying rehearing
appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted 
to and including 
Application No.

(date) in(date) on
A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
OiS, COMS'UTOTION- PlPTW AMejJOM.£MT% MO PERSON sHAU BE.HELO •Aassuiejr FOR- 
ft dAPlTot , OP* 0TH££lOVSe INFAMOUS CR\M£ #UML.GSS 6M a P(*eseA±TM£M-T <?R INDICTMENT 

Of AOtttfcND ,€Kc.e.PT Ihl CA&ES A«isiM<S IM TK6 LAWD oRMA^AL Peaces ,OA IM TttC

MS!Lvtia ,u^Hf A tw Actual strict. tw*nw\e op op pueuc OAKS&eft, \ shall 
pehsom 6<= so<mect for^the same ofpemsg to &g tuuce Put tM £E<$pa«dh of 

Life OCR Um6 nor shall 66 coMPeueo in amh criminal case to 6E anno-mg-ss 
A6iAiwst himself, bio£&£ oePftvuep op up€,u0£ats .or wopektn ,*mthout ouG 

PROCESS op LAiO nor SHALL PftiviATe PftoPERTS 6£TAKew fop- poQUcvi-&fc,NOttooT 

OUST G0AAp£W£>A^VOb4 „

US^CONSTlTUTVON - SlYTW AkAEnPME-KT t IN Ate CRIMINAL PROSEclTWNS , THE. 
Accused SHALL Qms&H we RiewvT To A SPEEDT AkD P06UCL TVUAL t &M Aw ^PARTIAL 

3dRm OFTHG SVATE AMD 0\mc[ L*\eR£lNTH€ CfiAUG SHALL WAuG 6E£M CoMMiTTEO, 
\MHich tysTRicT SHALL HAv/E SE.EH Pft£\noust*! ASc£9TA\n£d ©H lAui, ANC> TO £>E.

INFORMED OP THE NATURE AMO CAo&E op THE ACCUSATION} T*> ©E GORf RONTfO ^PVH 
TU£ VJITm©SS£5 A^AvNST H\M> TO HA\l£ COMPULSOftN Process Po5k fl&TMUlVidi
WJvTMesse-s \n vus pavjo£,,and to waue the assistance (Df^^e-L Psp-ws defence.

0»S,CjONSTvTGTVON-P<XjRTEENTH AMENDMENT 5 SEC, 1. ; AU 0£R^AS 6oR.Haft 

NfVToftAU^ei> \N TV\E UNITED “STAVES ( AHD> SUSPECT TO THE 3tsRV5D\CT\ON THEREOF , 
ARE CiT\ZENS Of the UNITED STATES AmD OP THE “STAVE LJHe.Re.iR THE-H F^ESaOE - 
b^O STATE shall MAKE Oft. Ej^eoece ANH LAl^ vnHicu SMALL A’&HvogvF THE PMVJ\LDSES 
AND IMMUNITIES OF CITIZENS OP THE OfJ ‘TED STATES ^ NVOR. SHAU- AVN ‘STATE. 
DEPPHJE An*-\ PE&Sonv Op Uf£, LlBEFTH PftOPERTM , VOlTHOOT DOE PROCESS

OFLAoJ ; N^op. OEMM “TO AWM PE-fiSONl VkMTHUH XTS ^VSVDVCTlOsi THE. eGl^AU 
PROTEotioM <3P THE LAm^E* .
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STATEMENT OF THE CASE

AAv, ^Aa.v'^rvc.Vs Cov\vnc\ed W* e>-£ “^VouxSioV^w^- ScV\ew\ne& a*.v\c& QjrVvsCLceJS t

*Mrve*CA o^vdi'Vae.^ c£ <^v£V cek*<4fe~AV\e \oMev *Vojo srvoVcdvvvc^ ci^oVAe-^as^cL^^ , -Wic.-V 

^■Vew<»M&cl •£v’ova -Vrve^s \*\ 2ocn /'2-ocfB -Tvoww Vua *Vrvev> -TP^ewc) , Lc-te. Ve>< ^ o-itacj

a. SxxW-s wvawctcjer- c\ VWvt*«^ tb<^o^vs ,Buu^k.,QowYvjctc [GlM_c r Wuv'Vevj oclvmjlH^<4 

4Ug4 V\e altme o^ee$ -W\^ dec*.Ve'rsta\.p caA^jvJVetf-S -\0 -^ra-vid*oV^wU-'f diAJ^yd CuMcai\a«jC^ 

Lu3U-KiS cvA-d ^”vV e^A-V co-vrets-Vo Viw-iseV? ('^V'wrwcSls cvva<£ „ V\e adUMxl\«»dl

Ke o.U»tA^ cVxose i^Ancd v\o.im>«.£ -W» poA ors-AVv^ dv.4V cedrci c.Wv\.\m- ujWcK Lrc-tadecX

otv>d locMacj'J'^' -\\newr or ^arAiwipcAiw^ # \AvW“\e\^

£3.ctv/'<\A'fcWcJ -W\ccA Vrve ^te\e Av>»ree G>®^A &oi^ e^A-V- c<x»rci-S NNe'CV'v.cJf^. cjgfejr

vv\\c. W? V\>wje, u>V«v\ Wr sVoW*^ V\e.4V>r&V *W\c3 <xJfn <3Joo'iV -Vrse. ScW.vw?

CMA<d. AtrtfeA*Vst T^e -Wvr^e £>e«»-V e^v£-V Co-rcils Wr 4E^t>W u^C\>r*y>JV KXtT^vd^s 

Ki^t*iVecft<^e o’T’^K^'r^.c.vpcjrAtcvo cex*<i>.s % 3740 "B&’&i HZH3 ', 37ct0-^0'S'i ^4|

*3C»13, Ol.wccP 37^^ 3 0^1 cUt| 3023 Ctv\ci -Wve.*-^ <^»ere ^VjWa o^vv\^ fJ\ev^v.cJFN*s vTvqJaa^. r

Cx> t*V*s -P&c*r , VAar\«^tvv\cKr«eAVt( o.cA.\maM*?*\a SV^cAv.v\^ jMexv'V.c.Vs leA«?v\"K-V~j 4c 

StecvV “W\e-se* OxvdLS • tVioa^M^v* tO<v* 'r\«vj*e.v- 4oV d , 3L’r> 4'0-cA <^v4V

CovtJ, 3746 "SO*Sl 4-2.43 o-itxs sW\ca ctwcS Cfcw^p^V^ os®4 'o®_4o,fC UtW-cfc, 

VSAovCfc® \AotrV«\*js W^we 4 <X\*jcX -Vaj^> CcasrcSl Lu>Q-ts O&c-cA -Vo •sA«s^?4 CL £>®s\- feucj

^w-kCST-cS 'Z^ree Ccfr-di jUiWvOA IJJK1.-& CgAgAv^-V OaMne cAvW^ ,kA&r<'v.dfL« 'f\CxA>JL<

4o -V<i. ^M'ver" qAcAcvn V- C«m>dL5 ,

Ate^o orvA\.^cA.o^<2cS> 4t» ”W\e yj»r^ ul»OlS Afrve cijcAe M\e.^v»VcJ^ VA,\c> \\kJ»- V-e\^S

Kov^o • 6>e4uje«-v’' Cs>~'2~.i~~Ci^> cxacX \.'2.-\2~o'l Meaipuc-V^ \nct<3 cw\ o.VkVac cxs V\«

>^«As.CjW «»

Ujctii iyv€**.\rc«irciAecfl CL 4edkj&vTC-^ Cc»/ve^=Wyr>eJL *^:»jCx^v4*^ <3-v^& cWJl v\*3*V VecLwe. 

t4*5 Ujx>1\5 ov\4l\ l2.-l2-'d>1 t



Tu»© o*f CAr*vw\e pOJC,Vnev»S 4o o-?4vc@rs 4V>oA VflevWv.cW» ojcxs ncV w\woWecfl

\<r\ -Vae ccv.w>es gja.cS V\o>r Ve^ 4»^d -Voev-v vo-V 4o -WW Msv-r»«Je. cAoO'-i'^ Oja.^ oc*'*'®-5 « UftiS

* * %
(jl)&s cow^vvsfvwedl Vd^ V\or\es{ V.«^ V\'-S y\uwis.e.>roos Vecor'eA^di ^gX\co.VAS Oi^e.'re. We ocidecA

Cj3vWg Uc ^rttsecot;'0'5 GVxot "V^e. Cfc'CO'A K^CV'tX-V.S wwoWwAivye^

' c
ao We coo V<A c*eW cx Aewcc-oVA e pWcx c\eoA * Wuc\t^ a\so covc^v'rysA.^c) Mex'r\cW\s

« « V S ^ t ^
ivwvoafflACe iy\ cx {p'reA'rv.o-i de4ev\&e- v_0V>eve V\e ScxjuJi Mff'TT^OR. 'desje.v-

)V»e.u» -\Vve COsVcjvj^/v^-^ dsd ^r>cA ^>v^r\ -V^c •Swvnn$ ■" «^v.vi'w\^ V\\vm*. ^fie. ccajrds _

£JPr,«'=-'^A\J tf\C*,V'oCv^V\?VO^ -\V\«S S»*\c^ft-e KA^VfTA.cJ^v

AA 4puaA y cuncAW^w' , RicWcwrcSl *Sg\g2jcxv t’W&WtvesJ AWcc\ We. oaj\c\

Cc^oa< vxerc^pA voA«>cJ g <3-e«sA eixc-Wrvry^iy\c^ pe£v'rcV\v>.^ 4c*' a^.-^\- ctM-cX.^ o.'ncX. -Wic^rV 

VAo'.-Vev^ "S^ViV-V 4We ccwx&s cW'T^cAWj Ao SccVo^-Gy" > l»AWo «=^o4 J'W^o-\.l o-^^vjgjW’cA 

•Wua. CtwcA ^^>«=vvV 4Weo-<- CfcAV t fl n4foc.<j4 KA^^VcWs •Wv\OuOV«ck^<? GV- ^x£^'TVac\ £>odttcV\,

A^eviMcJs. uljc-s cetfsus«^«c) o-C -Wn«sc. -Vc-jo Cjettfc&s 4c*o . R>o^ 37So 1lH<o

(SI 5502. , <z*A Uiv«--s CpO&Cr Hc*i7 ^300 H32. HUlJ „

A4 4V\e c\ose oC -Vae S\a\ei» co-se Mer'pvcV^ 4oU3 V\^s <igucv£x=-\ 4c ceX\ Wiw* Vo 4We s\cmmA 

4c ^esAvC^ , ^\ewtdf. WoAnckecA <x<\c4e 4o 4oe yjcSc^e ittQj'rw^v.vr^ V\e>r -VroA KAearWicW* 

Uia> op -\o -WsV\--Q-j ,Squ4 e\oy=c4«c& -\o -VesV«C^ivvc^ eScexi-V W*s reWc^.ov^ ,

C'eo.di c4 iV\Oar^"»c& vV 4s> cA.e4^Vvsc ceC*vs«-\ 4V\«ia \r«irvTOu.v.r\««i WAsj4e. evievs 

d^-^v\s^ cfcorvseA We Ui-O^Ld y\oV co.U KAev^LcJ^ 4o cn/vc$ V'es\<3cJl AV\e

de^GASe - 'G \/va.w\0-W -Vtvs cowc4 occtcfi. XAeWscJlFks ruAe., /^AewCcXc. W«k^xvn. Ao

•S^xseaic. <^t>V <cha.cS cjs^Vooc-\g 4We ct>o«Hp »Wo*V cWpu*Vv«^ ^ovc\tA^ ■W>'«seoAew«f<Jl VvcvXa, 

4o \revMcuv\ •&AV.evvV or- W«^4os«ci « AAe,rvxcJc. vjogs c^avj\.«A«s^ o4-cjM dft.a.v^«s *

Ot\ cc P«4tfV\cv\ -Q/v^ fesV c<w%Ui-cHc/A ^«V.v.-c--^- 4Vie AjovckA co<^*~*V -PstvWcS 4«0 v'O ^ 

iScAocsA iw/v)cewc.c Gv\.c® ^OVedt i»cs vvo Vv\«^i«=4^'0-€ oJW«v^

Kv^«c-^» We cdoUi ~WsV^«^ , Wu*V vr^rV vmceuWc a<p"cwcl Cc/O'TV «

Ke

VvT\AOCeV\-V o4 OOV'AKe3 <LOO-S

TWe cou>rV

ov>,



Or\ fe'ncwij W c^VsVoCcV Cc*j>t\ AsA\©o^<rcS ASac. cV.ec-vsu>v-is o ■£

x "
'SAo.Ae flou^V' v'oVvv\^ 'o^co-'jsc 'Y*\'C_ r*-covrek <aK An-er co«av'V 'OcA v.<r«3aeoA^

£X dccw- Ce^J^sVV'S 'V'wrV-t£_| -\V\«=f'e t-jocxs YX3 vryg^feer^Cj-^ (SexJ'OS'^A _ TV\e QaU*Hr

cxAfeo -Q»-«A«ci \o consvcV'tv" SA.e.'opv.cJfCy \«\noc«v\cc cVcxv.^\ , «<j«v\ -A!»^^o*^V\ -Va-c 

S\c^? cxV&o Y»^iJs«scS- Ao Vec^vr v}V t M^'^’V’vClf^ ^«£pss-Veci a. Oi-rWCvccv^*
s ^

*jf AppecAes\oiAtA-<^ [cO/C^ QV\ OcAoex-V VvA.'rxoc'^'AOf CWv.c9 VV\e*9t<icAvue <2&s(j£>Sp30r\C-C. 

<3^ ^cp^\s<_\ ^vovt- AoxUvvo^ Ac> cctXV Nte'cvp'-cV^ \o'WcA-'A'^ ,*> M&fV\cJgj povvvV«^ ad-V

“tVed1* S«AJ«*r> -fo ek-e^J -e*a oAtacV" CVr<.i_AV Cc?u^S V\Gu^ c5*ecAc\.«AVv«<3 <£. Ao* O 

^rouwvjcAs -Vwexw Arvei cta(Vr«-c^r Cou*~V v**k fX-^z^vxcs. Q-wcS. Vi».v"t\v% Cuftu^V

C£y-tf\- 0'S- Appe^xVs ©wdl -\Wxk~ V\«s- AV\e sVcxVAc^aArcks Ac-at- -Vsts-^l \ssuojj\c« oA

<x C^A » £bc*'K'‘\ Av\^. A.OS^V'lcV CtfU-M Ok.v\cli. Si*V-oW\ CW-CUcV COUf\ 0‘S1 App«*<sA*>

C£.«VA.v.«ecSl A^/V^_ Ae»v~ CX COA ? c*->vty''»<'«dA" CtVA.^ ckvSCU^sS XC/

NJ vvAw C-V'ncvj^.'V eour\ erf CXIJj^^V.S LaJXDulci ck^-W-^ ex CexA'A*-1*:-^ ^AouwcX

<>v\ CL^^Q-k «, Oe^-J^V'C- ^«es=^cvsr«£.>^ ,

“Vr» e•’■» b
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REASONS FOR GRANTING THE PETITION

a:. TH£ ninth circuits aaksapplicatvonop-me 
CEPTTvPlcATe Of APP£AlA6XU"N STANVDARC^ of 
UJZAtiA n/i t>eet>s ANfc MVU_E.C.-EL vfeCacARFU. 
NmARRAH-T^ Tttvs CJdoRTS AT\eKTVOM

TV\«r NtwVVs C.W'euvfk cX^VsvoA of Oe^v&cod^ of 0>ri OjOoOfxcXs. ov»e cxVLci

of fVvc \\aAf>** «sjs Cc>^^jC>s \tvk.vs«shjqQV»,t-«X *3eAV» -\Vy«. X-.ozc5jdc\_ m w ^ , KRSf

UiS. 430 o»ux«m5 atvsd M.AV.«-'r- -xLv \i.. CocV.*« VI i 5^T U*,S * 3’2-^- i X2-3

StCrf. Vt>2A t to3H C"2^0^) Ar-sf S. fe*r' o\dVoav\<r-t

'fw^' LL> O- ^J'T's.'SOA'Cjf ^S««V»\vvc^£V C£>A V\^«cA. Ofv\»^ d«<AAC>rss\ra3^ ■S- %o\o^,\okM^T\c<Ji

^Ac^-Oiv^Ci of deuuG»A o-f Cm. cfc^sfdof\s*v\c*J^ V'coJr\V/ .A 'p.eVt'VyOysor Sa^^sf^es "Vrt.ls
■',t____^ v"

S^cancSSsreJ tx-\. ci^*vov\sl-Vr-oi^^«\<^ -V/'gA of <r«^asors <^o xd ckvsctov

Mf\€. <&S£&C*.cJC Ct7U«*\^ Sol.O’HtVS of Wd CtofSsVAtdva-roA C^CXVV\>^S 0«r-*W<taf ^UV-vSH-

CUT'S? CfcC&«?gOQeVe dn^S^'U^ eiAOOOfCtgM.«^ 
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

JW /f,Date:
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Before: BYBEE, OWENS, and COLLINS, Circuit Judges.

Anthony Merrick appeals the district court’s dismissal of his petition for a

writ of habeas corpus challenging, on Double Jeopardy grounds, his convictions

for certain offenses in Arizona state court. We have jurisdiction under 28 U.S.C.

§§ 1291 and 2253, and we affirm.

An Arizona jury convicted Merrick of 11 offenses, including one count of

fraud in violation of Arizona Revised Statutes § 13-2310 (Count 1); one count of

theft of property with a value of at least $4,000 in violation of Arizona Revised

* This disposition is not appropriate for publication and is not precedent except as 
provided by Ninth Circuit Rule 36-3.
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Statutes § 13-1802 (Count 2); and nine counts of credit-card theft in violation of 

Arizona Revised Statutes §13-2102 (Counts 6, 8-11,14-45, and 23—24). The 

factual basis for all 11 of Merrick’s convictions was his unlawful receipt and' 

retention of 29 gift cards, each valued at $500. See Ariz. Rev. Stat. § 13- 

2101(3)(c) (providing that, for purposes of § 13-2102, “[c]redit card” includes a 

“stored value card”). The nine credit-card theft charges under § 13-2102 were 

based on the allegation that, without the consent of the issuers, Merrick 

“knowingly controlled” one or more of eight specific gift cards on various dates. 

Counts 1 and 2 were based on Merrick’s unlawfiil receipt and retention of the 29 

gift cards generally. Specifically, the fraud charge in Count 1 alleged that, through 

fraud, Merrick “knowingly obtained a benefit” from the issuers, and the theft 

charge in Count 2 alleged that, “without lawful authority,” Merrick “knowingly 

controlled” gift cards worth $4,000 or more. At trial, the state argued that 

Merrick’s theft charge involved more than $4,000, because “we have 29 gift cards” 

and “$500 each equals $14,500.” Merrick was given concurrent sentences on all 

counts.

!

On appeal, Merrick argued, inter alia, that (1) his theft charge in Count 2 

was multiplicitous of his nine credit-card theft convictions, in violation of the 

Double Jeopardy Clause; and (2) some of the nine credit-card theft convictions

were multiplicitous of one another to the extent that they relied on the same gift

2
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card. The Arizona Court of Appeals partly agreed with the second argument and 

vacated Merrick’s convictions on Counts 9,10,11, and 15. JSee State,y.Merrick, 

2012 WL 4955425, at *2-^3 (Ariz. Ct. App. Oct. 18, 2012). The court’s opinion 

did not address Merrick’s other Double Jeopardy argument concerning Count 2, 

but it expressly affirmed Merrick’s convictions on “Counts 1,2, 6, 8,14,23 and

24.” Id. at *4. Merrick unsuccessfully sought review of the Count 2 Double 

Jeopardy issue in the Arizona Supreme Court. After the district court denied

habeas relief, we granted a certificate of appealability limited to the Count 2

Double Jeopardy issue.

As an initial matter, we reject Merrick’s argument that the deferential

standards.of the Antiterrorism and Effective Death Penalty Act (“AEDPA”), 28 

U.S.C. § 2254(d), do not apply to Merrick’s Count 2 Double Jeopardy claim.

“When a federal claim has been presented to a state court and the state court has

denied relief, it may be presumed that the state court adjudicated the claim on the

merits in the absence of any indication or state-law procedural principles to the 

contrary.” Harrington v. Richter, 562 U.S. 86, 99 (2011). This same presumption

applies when—as here—“a state-court opinion addresses some but not all of a

defendant’s claims.” Johnson v. Williams, 568 U.S. 289, 298 (2013). Merrick has

provided no basis for concluding that this presumption has been rebutted, and we 

therefore treat the Arizona Court of Appeals’ decision as having, rej ected the

3
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Count 2 Double Jeopardy claim on the merits. Accordingly, Under AEDPA. a 

federal court may'not grant habeas relief based on that claim unless the state ■ 

court’s decision (1) “Was contrary to, or involved an unreasonable application of, 

clearly established Federal law, as determined by the Supreme Court of the United 

States” or (2) “was based on an unreasonable determination of the facts in light of 

the evidence presented in the State court proceeding.” 2-8 U.S.C. § 2254(d)(l)-(2). 

In applying these standards to a state court decision that did not explain why it 

rejected this claim, we “must determine what arguments or theories ... could have 

supported[] the state court’s decision” and then “ask whether it is possible 

fairminded jurists could disagree that those arguments or theories are inconsistent 

with the holding in a prior decision” of the U.S. Supreme-Court. Richter, 562 U.S. 

at 102 (emphasis added). ■

Applying these standards, we conclude that fairminded jurists could 

reasonably reject Merrick’s Count 2 Double Jeopardy argument. In addressing this 

issue, we assume arguendo that Merrick is correct in contending that the elements 

of a theft charge under § 13-1802 overlap with the elements of a credit-card theft 

charge under § 13-2102, such that the two statutes do not define separate offenses 

under the test set forth in Blockburger v. United States, 284 U.S. 299 (1932). But 

just as two bank robberies may be charged under the same statute when a 

defendant separately robis two banks, so too separate theft and credit-card theft

4
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’[charges may be brought based on the defendant’s theft of distinct underlying gift 

cards. See, e.g., United States y. Chilaca,, 909 F.3d 289, 291 (9th Cir. 2018) 

(noting that die inquiry turns on “the allowable unit of prosecution” under the 

charged statute (citations and internal quotation marks omitted)). On this record, a
«;

reasonable jurist could reach such a conclusion here.

As the case was charged in the indictment and presented at trial, only a total 

of eight specific gift cards were at issue in the various credit-card theft counts. To

sustain the charge of theft involving at least $4,000 under Count 2, only eight of

the 29 cards at issue in that count were necessary, because each card was worth

$500. Accordingly, Merrick’s conviction on Count 2 would not be multiplicitous

to the extent that it rested, on eight of the 21 cards that were not at issue in the

credit-card theft counts. Given that the state’s theory and evidence at trial were

that Count 2 was based on Merrick’s possession of all 29 gift cards, the Arizona

Court of Appeals could reasonably have concluded that, in convicting on Count 2,

the jury should be understood to have accepted the state’s undifferentiated reliance

on all 29 cards. That would mean that the jury concluded that Merrick unlawfully

possessed all 29 cards, including the 21 cards that were not at issue in the credit-

card theft counts. And since only eight cards were necessary to sustain the charge

on Count 2, the Arizona Court of Appeals could reasonably have concluded that 

Count 2 was more than amply supported by non-overlapping cards and that there

5



Case: 19-17247, 01/23/2023, ID: 12635509, DktEntry: 69-1, Page 6 of 6

was therefore no Double Jeopardy violation. See Merrick, 2012 WL 4955425, at 

*3 (similarly rejecting Merrick’s Double Jeopardy challenge to Counts 23 and 24, 

despite the fact that one of the five cards charged in Count 24 overlapped with the 

single card charged in Count 23).

For substantially the same reasons, we further conclude that Merrick has not 

shown a federal law error that “resulted in actual prejudice.’1 Davis v. Ayala, 575 

U.S. 257,267 (2015) (quoting Brecht v. Abrahamson, 507 U.S. 619, 637 (1993)).1

!,

i!

AFFIRMED.

We decline to expand the certificate of appealability to include the additional 
uncertified issues raised by Merrick in his supplemental pro se opening brief. See 
NinthCir. R. 22-l(e).

i
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FILEDUNITED STATES COURT OF APPEALS

APR 18 2023FOR THE NINTH CIRCUIT
MOLLY C. DWYER, CLERK

U.S. COURT OF APPEALS

ANTHONY JAMES MERRICK, No. 19-17247

Petitioner-Appellant, D.C. No. 2:19-cv-00172-SPL 
District of Arizona,
Phoenixv.

CHARLES L. RYAN; ATTORNEY 
GENERAL FOR THE STATE OF 
ARIZONA,

ORDER

Respondents-Appellees.

Before: BYBEE, OWENS, and COLLINS, Circuit Judges.

The Memorandum filed on January 23, 2023 is amended (1) by replacing the

phrase <no basis for concluding> in the penultimate sentence on page 3 with <no

persuasive basis for concluding>, and by inserting the following new footnote

immediately after the clause in that sentence that ends with <has been rebutted,>:

As we note below, the Arizona Court of Appeals’ reasons for 
explicitly rejecting Merrick’s Double Jeopardy challenge to 
Counts 23 and 24—viz., that the overlap between the two 
counts was irrelevant—would similarly apply to the Count 2 
Double Jeopardy issue. See infra at 6. Under these 
circumstances, the court’s failure to explicitly extend such 
reasoning to that additional Double Jeopardy challenge is 
insufficient to rebut the presumption.

An Amended Memorandum reflecting these amendments is filed

concurrently with this order. With those amendments, the panel has voted
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«!unanimously to deny the petition for panel rehearing and the supplemental petition

for panel rehearing. Judges Owens and Collins have voted to deny the petition for

jrehearing en banc and the supplemental petition for rehearing en banc, and Judge =i

Bybee so recommends. The full court has been advised of both petitions for

rehearing en banc, and no judge of the court has requested a vote on either of them.

See Fed. R. App. P. 35(f). Accordingly, the petition for panel rehearing and

rehearing en banc (Dkt. Entry 72) and the supplemental petition for panel rehearing

and rehearing en banc (Dkt. Entry 74, 76) are DENIED. No further-petitions for

rehearing may be filed.
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