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L., When #he Court andtrial covasel Knew the defendant had
demandec! totestily and they refused iw Hhed e, did
Hoe Coort have e dudy Yo put on the record colloguy tnect
e clefendant Wnowswaly, ‘.\Zv\-\d\\sevﬂ\m and Vo\uw‘aﬁ‘»] wawes
his right fo Yestidy 4o preserve o et deiad 2

a) . Becavse Hhe carcutts ave Splvt | s theve a conshhustenc|
v tcs\f\'\- fon c_g(\ozgqr o be or e yecord Yo weave e
Londamentat e e 'ln'\e,s{'i:(;‘?.

2. \Where teial Covnacl refused Yo coll ¥ne defendant-4o Yesh$y
who wsas demending to testihy anel e teshiviony was matenal

*o 392\-\- oc mnocen et [ Las covnse\ jnelfective !

3 Does ¥ne Nt Civcint decision not Yo qrant o cerfificate
of appealcdoiithy on Halbeas Corpus qroonds One and two
[Ackuow\ wnnocence and deniel of dne fichr o *\cs\iu?s-‘l, condlict
with Mais covets decisions v LOZADA V., DEEDS ,H98 U.S, 13O
(1921)(per coniam); cnd Mdier-EL v, Cockrell, 537 U.S. 322
(2003) whhen Merdek wade a LBl dhiciovng ot e
deaal of a canshtohonal cight and otner stale and fedeval

covrds have gesdlved the sawme ssueSs c,\‘&cem\—\%.




IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

P4 For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix ) to
the petition and is

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
B4 is unpublished.

The opinion of the United States district court appears at Appendix _A to
the petition and is

[ ] reported at ; OF,
[ ] has been designated for publication but is not yet reported; or,
4 is unpublished.

B For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix _D___ to the petition and is
[ ] reported at ; OF,

[ 1 has been designated for publication but is not yet reported; or,
| is unpublished.

The opinion of the Superov covrt 4 cavit of Appeafs court
appears at Appendix _D to the petition and is

[ ] reported at ; OF,
[ ] has been designated for publication but is not yet reported; or,

[ is unpublished.
1@3




LIST OF PARTIES

P All parties appear in the caption of the case on the cover page.

[ 1 All parties do not appear in the caption of the case on the cover page. A list of
all partles to the proceeding in the court whose _]udgment is the subject of this
petition is as follows:

RELATED CASES

There are N0 related eases T Lreocwe 04
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JURISDICTION

¢ For cases from federal courts:

The date on Wthh the United States Court of Appeals decided my case
was LA 202

3.

[] No'petition for rehearing was timely filed in my case.

B A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: _OH = 18~ 202.3 , and a copy of the
order denying rehearing appears at Appendix _ &

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. ___A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. __A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
U S, CONSTITOTLON -~ E1FTH AMGNDMUENT S MO PERSON SHAU BE HELO fonsuier FOR

A CAPLTOL | OR CTHERUNSE INFAMOUS CRIME ,URLESS 6N A PRESEMNTIMENT OR IMDICTHAENT
OF AGRAND JURN ,EXCEPT 1IN CASES ARISING TN THE LAMD 0R NAGAL (FoRCES [ OR (N HE
MELATA WHER i ACTOBL SERUICE W TIAME GF WAR OR Puaiic DANGER, ; Na@ SWALL
ANY PERSON BE WBLECT FoR THE SAME OFFENSE To BE Twieg PUT (N JE40ARDY OF
LFE OR LIMB |, NOR SHALL BE COMPELLED (N AMN CRUMNAL CASE W @F A WITHESS
AGAIRST HULSELE, NOR BE DEPRIVED OF LIFE,LIBERTY ,6& ORGPERTY , wiTHOUT O
PROCEDS OF LAW ' NOR SUALL PRIVATE PROPEAT™ BE TAKEN foR POBLLC U8, WITHOOT

JUST COMPEMSATION »

US. COMNSTITOTION - SIXTH AMENDMENT % TN ALL CRIMINAL PRASECHTIONS , THE
ACCLSED SHALL ENTON THE RianT To A SPEEDN AND CuBLlc TRIAL , BM AN MPARTIAL

JURM OF TRE STATE AND DSTRICT WHEREIM THE CRME SHALL WAVE BEEN CoMMITIED,
WM Ic DISTRICT SHALL HAVE BEEN DREUIOLSLY ASCEQTAINED B4 LAWY, AND TO X

INMFERMED OF THE NATURE AND CAUSE OF THE ACCUSATION | To BE CONFRUNTED WiTH
THE WHTRESSES AGAINST WM TO HAUE COMPLULSOAN PROCESS FOR OBTAINING
WITRESSES 1N IS FAUOR; AND To HANE THE ASSISTARCE of covnsel FoRk.lis DEFENCE,

LS, CONSTITUTON ~FOORTEENTH AMENDMENT § SBC. 1 ALl OERSORS BORNOR
NATORALLZED 1N TAE ou\‘\‘éb STATES ; AND SUBIECT To TAE JURASDICTIOR TUWEREOF
ARE CA\TMZENMS OF THE LMTED STATES AND OF THE STATE WHERSIN THEN RESVOE « -
NO STATE SHALL MAKE OR EMFORCE AN LALY Wl SuALL ABRL DGE THE PRVWILEGES
AND IMMOMITIES OF UTIZEAS OF THE DNITED STATES § NOK SHALL AwY STATE
DEPRIWE ANM PERSON OF LIFE, LIBERTL  0R PROPERTY , WIITHOUT DUE PROTESS
OF LAW | NOR DENM T ANY PERSON WITHIN TS JURISDICTION THE EQUAL
PROTECTION OF THE LALLM,




STATEMENT OF THE CASE

Mr, Mevrercls was conncted wn 204 of fravavlent Schenes and arkdfices .
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he alone chnose LinoA noawmes 4o pud ondne "esfk cenrd elaun Torms winich includeck
Frionds cnd faulily withost dndw newledge or parkipatin , Wurley
adwutled Hncd \he Stole davee Besd Buy 4t cancls before AMetrLck. ever
woved wto Wis \newae , ohen lae steded e fivad o\d Mere ik aloodh Aine scihewme
andk -\tne%' The dnvee Besh oy At coavdis \ne Bole Lidnedr Merowids
Knowledae or pavhici pathen wieve cards § 3790 30T a4t 4213 |, 3190-30%1q4)|
25, ccuck 316 30T AU BE23 Qnct e were Shlen Usung Mevnachs hawe,
On A's Leace | “‘-‘f\é\“\\vxdkrec\\\{ cdv;\’c\ed 4o Stecl '\v\g Mexvwcks lAeV&G\».I ‘o
e dnese Anree aavds « Buaiever Yne Y WSS Rever told, TnSfoch g\'&'&-

Caved BTIRG REEKL Al 423 was shlew anct C‘awxp\e'\nzh.( used befove Meovick.

Woved Wi Wuriey s Wame ¢ Anck MAs cord Wwas tsed Yo el o Besh Sy
vewarc) zeve Cavrd ,u..\\:\\c..\/\ s dne catalyst v asne L-ﬁf\mg Meeeicks Noouae
Ho Ane cther stden aft cards,

Also undisclosed Yo Ane guey was ¥ne date Mernics enaned dnde Rurtey's
home . 68*&.«.)22%- 6"22-06 onct \2-12-01 )\Aew;'.\c\ ied an allbol as lae
Lxas wemvncerated wn o fedevel Corvectienad Ry and Al wet \ecwe

s Loals ol 12-12-077,




Tuwe of Hurleys C¥wme pariners 4ola officers Mok Mermick Laas Mok nvolued
i~ dne erwwnes aid Horley 18id Aewa ot do dell Mernak aloodt any oames . Tis
was cocfivimed by Wurley » WS femeroos veconded Sl aalls wineve e added
he wos %o‘ma Yo \te %o prosecsterns and Yae ey aloodd Merelcks myoluewerch
so e could get a fovorable plea deal .. Vorley alse confuenmzd Mermd's

T mocence cz.@ve)w:\o_\ defense nevuieus Where e Soud Merei vevew
\l‘v\e_u» e costomens A3 ok 5‘\%\-\ e c\;\m Torwas '%lu\vxcj e Me covds |,
EXecAlvely \\o‘\i-ﬁ(\\)\a -'\\Ae stote Mewrck Luxas wWwho@nt of oS .
M Al | arotnen Gasdnees , Richard Salezar (teshfied et e anal ir\u ey
albng necotoded a Aec\ e:xc‘dscw\%:v\g po‘m&wxs e q,;c’i‘-‘\- amvrels anel Mnot-
Hoo \oy Sent e cavds diwec:kk\( A Se\ozay, L act "\Vw—w\, céc-‘(wc:..\ec)
Anevas ecnct Bpend Mneud - all Lakiedt Mewtak's Ko Nexise o pevtian pothen,
Mevrrics was conuicted of Mese Vo é&\' cavrds Yoo . [Ses% Bouy 37190 AU4G
15 5502, and Lows (o0OG Hq17 4300 432 me] .
At dhe close of Yne Shales cose Merdick Wld s counsel 4o axll \aiwa Yo e shandd
o festil . Merrice. Wanded acaote o Ane (udaie Iforming \new Wrad Mercicle
was gaiwg*\o%-c.‘ »lout doyeched 4 _-\cs*cl-(;{(vxs oo s ﬂ*e\'ic&um . The cawtr
vead it handeR ¢ 4o defense cconse Wnen vernvorned wdte cven winew
defevse consel 8ad e woold vt call Meveick. o -\es*i‘gt At ves\ect e ‘
dedanse -a\hlt\\vxq-\e efter M coved rmad Mercwcks aate,  Mevede began to
Sete SOt and gEsture Ao M @urt ok deputies gty Howeatened W
Ao wemain silent o bedased . Mewck. was ccx\:uc\eé of o\ clhavges,
O c Petihen £ Rush aonuichions RVt tne Armal conrt fated do wuie o

ackoas\ tnns cence ancd noted Mnewr Laes o Wnellmeriue covnsel (nen

MeTP;LK Kinews ne covtld destide |\t A vt ualee aorecocct wa Ren Couvl,

-q ~




On Nalbeas Corpus revie o, Me AMsheck .Cousr-lr S\\ouvied e det.\;wvns o

e stcle couvh wo\\\y\% Pecovse Me ceapak o Mne counk A s vt wnducode

a dleav ceguestto -\v-sii&.l Wece Laas o welechie covnsel . THe aourt
ales foiled do mnsider Mermdes wnocence claina | even dnougin Mne
State Cow-\- also vefused 4o eow O, Mervrick, ve Zoe:s-\-ed o cedhdisede
of Aopeo\a&oo\\,\,‘.t @of:_\ on aetos\ \v:\'\éctv\tf andd \w:z-%dr:v§ assEnce
&f covnse) %r%x&\ns-\o ca\\ Mew:\cx“\n&e-‘}&x‘ o Mevwci powted adt
Hrar Sy Ao eleven ok Clncoth courts \nad c&e;-\c}@-d Yrese Yor o
epovnds dfferentiy dnaun Hne Asiviet coueta Arczons, anck Niia Cureuct
court 65 Appacls  end ¥acd e wast Ae steondards for Mae \ssuonce o
a COA .  Batinh e disvick couct omdh Nadia cancuds coork oF AQpests
dened ¥ne veZ)ué-v\-s v a CoA | codnedtr cuay d\seuss;an « Wne

N Wb cavcont coued of agp=ls Loodld \ater- deny cexhdiect arouad

oHn c&.v(;eo.\ ¢ VDeoove\e QQQO&:&\),




REASONS FOR GRANTING THE PETITION

T . THE NINTH CIRCUITS MASAPPLICATION OF THE
CERMFICATE OF APPEALABILLT STANDARDS ofF

LOZADA V. DEEDS AND MILLER-EL . COCKRELL

WARRAMTS THIS GOURTS ATTENTION
The Nk CQuconts dewmol of Cervdicade of agpeal on Qqfosnd s one awncd
tuso of the Wabeas Corgos WusagQhedh Botn We Lozoda V. Deeds, Uy
Us. Y30 (1990)(por corown) and Mller ~g\ y. Coclre\l | 53T 0S, 322,123
S5.¢h 024, o34 (zoo":b Yests & o\o\a‘\sm';?cs a COA, Tns court mezux:r-ns
Mol o prusoney see\slm-sa Coh need oy dewmonsival < e’ subs\c,m\-'\cJ
@wt;\g of Hne denal of o cons¥ltionad vs:g\-&-f ;H\{f}’.‘),eﬁ;-\ié\z\\ér Sakslies Wais
Stondard ooy, devwensteockn g Vo ,suv:ts'*s oF vemeon could d\CSCh%Ne ovka
e dushnck courts wesalution of s anstduthienad clowas ordnat guewsts
Coold conclude e ssues presevted asre cdeguade Yo degwiye emaourqsuewi‘
4o Poce et SLrtinen, Onder dns Yest pe'\vQ\;Mz«- Soes dat Nave {o
DA€ e it aourt B Wirong | st Mok X's coolhen of the
aQrounds Lyere delocdable.
T Mevrrick's ™ MOTWON EOR CERNUE{CATE OF APPEAL ABILIT TOLLOWING OENLAL
OF COM REQUEST BY DistelcT covkr [DRT.U| Merelas golnted oul dnact
et leash Mae sty dnd, TN Udn andd DC. aresit courts anma) dustinee
Covrts \n Arkusss, and Olabhonia. oo dinedt Linew. a defendar does
Actracks e sean (n ogew cour X of Wis denial ot \We et Az, Ny,
e hes ned Loawed Wis olgnk Yo %—Q‘ . Do 5\.\;\9\1 Ad drsaopes DN
e Aistnct courts pesaldiions |, therefere dne Lozadol M-t fesks

vnezu'w-eci Yne ssumvee 0 F o COA, on s around

~11-



Fordner, W Mae Sovne PPV . Mevvrick Q;\w\e_.& oot o o \east
dne Vs, Uan St | GAn l'uv\,am\, Lo q@ad WhA vredtr courts and a
Neco Merie, destiriek covrt ond fnat W taas whetiechilc assstaltce of-
.COU'\st\ e coonse\ refusact de ol 'c& Aetenchani Ao 4?*3\\':‘4 VRPN
Avle - Lo égmv;&-:@ *o ey and Lo wxool\d prodhuce e,w\clfl\l\fje
o5 Vs WVnocence ancl Frereloy u\dww{ww\g M= hades exsSe,

Certwrair should be grauntest

TC . THE DECISIAN OF THE QOISTRICT COURT BASED
UPont NANTH CIREUT PRECEDENT 151N CONFUCT
WIETH OECISWONS OF OTALR, DISTRICT ANKD ARCGULT COUTS

A. ARE TRIAL COORTIS REALARED TO 0BTAIN A

DEFEMDANTS WKNOWINA , JO LUMNT AR At
INTElUGERT WAWLER OF THE RIGHT IO TESTLEY

ONDER, THE FLETH, DORTH | ANMD CRIBIEC NTH

AMENDIAENTS TO THE OMITED STATES CONTITUTEON
Tn Onded Stodes v.Bduscrds (821 6 2d YU (aHn e, Hio). e court
Celd ot wen o defendant Lias aware e Wwad a dondaweniad Constestrone
rfﬁh‘\- fdetdy endk vemcined silent n apen aourt) he \nas esanbed) the
right. Vel olihec crdadts hade eld dncd Sllence cloes et oalue
e Lndamental ConsXtreonal wght ‘o ‘-\3-3'\;521 - R e yodae nas
a dody to obidin o defendants \’\vw-_...\.lnc's ‘go\qu\wu\ s \mEL\:gew’\'
wa\'wcr of-tn e mé\:s\/\-\- . LBV, Chang, 250 & 3d 1a.54 (Zmd o z.ot}
(Mo osuer (n spike 05 defondowds frdure Az ooyect ) Onderuscad v,
Clarke 3% £.2d 73,476 (Pn S 190) (Refeding o domcet deferctavis,

%&-&‘t)uc Aes Ob_SZC+ oS u_.sO'«Jc:r)‘, UusS, \I:\_Z&ﬁue (ROY F.zd 75'2.,75‘!‘40 (H'"H

. §
o, IQQo),m-au'c) o otres sroonds @53 R.24 1525 ((l‘\-v\clw,\Q‘ZZ)(de(cuxcﬁcum\s :

Letore Yo oloyect doe s ot cens it LaaGae e ofF nighr- 4= &:&“Tci-w.(y’, LS. V.

~\2-




orfe 92 F.33 1066, 10Tl (O tir Kac) (Sience 15 not wader of cght-
'\o.-\esi\*l.%—‘) ) VS Pennycoeke, GOF.3d q 1213, (Bect et \‘l"i%) (no-(-\»hg
ot Co“ozuq WAGiy be;, vego u:e.d wheve O»%meq—c\\evv\" caw@\w’»&s Su-e .
evident) ) Crawleq v. Commononieatih 10T BUns. 38 181 LRCT 200%)
(ho&dt-/\g Ao el Caoﬁsp.\s —?cu\ure “\'o Wngsivee as Yo L»A\r\e*b\ew d@‘:emchw\
wmade e Knawmg s ek volundeiy woweyr of gt to deshd censtkshed)
ewor wineve aa\ c-;ww*‘ Kneos dne defcndaucs oeiwtect '&a'bs*u‘;( out
s Kept Srun fur Standd by deferse couvnsel Ve See deo 72 A.\;.R.
SHa U3 B85~ v sk of coses ) alse Goava v Kitdand, 2oi WL
3236596 (Guawc T;«.-.) ) '
There 15 o clecw- seLwt . Mae cvren s onmcl covrds on whedhevt
dne couri most obtaen o \"\mQ‘kV\S yvolvndar g anel Tuve Kigent
woder of a defsndants contithet@nad rGnt te testihy, anak
wihetner s Ogny can oe saivedh. wevely \ou v\;* mcs.\:.w\cs e,
cecord of Yne desire Yo feshly, yei betng dened .
NS Court Sheould veuviesd Yais ssSue as T wruolves STundetmated -
constAutrenal gy of al defendiants n erwinal cases
v\a-\'cd\:\u:tdn Ths tnacies a s et been volech o ooy Mal
covex Onck tne coueks coce 2R\ on Yine cz)oes‘\‘tén . sz—%umw::wk

should be aravied

T, WHEN TRIAL COuNSEL HAS REFUSED To CALL
A DEFENDANT TO THE STAND WHO DEAMANDS

TO TESTIEY TO MATERIAL \SBUES | WAS COUNSEL.
INEFEFecT\E
A Crrminol defendavis ‘nas Mae Tordemncvend) Corghornad nighh Yo

‘\CS‘\\-(\.‘ unddevw Yne Frc‘\-b,‘f;(%-\*\ anck Foutteently Anamncluaevds ;\—o M,




uvw-\ed Dedes Conshduohon ana ot "‘;‘3"""' is | essewnal to du:_‘:;rocess
&% \aus in & Koo 'ad\Jerso;n-Cc,_\ Qrocess " Rockev . Arfcansas |, Uy US, 4,
5l 2ct. 204 (tqs'b‘. Hee a\so Jones m%cxmcs‘%ao&‘tlus Jst,(ms«é)
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Bor ne defens tn ann, erininal cases 6 ¥ne defondant Wuaser |,
ot 52, /-\c:comdtm"glx‘ e accgs::c!\'s i Ao presen LS Gudn yersewn
of everdds w s ause words  \s N [elven vwore Sondamented o ‘\‘Acxn Anc
»ru':sv\-\— oF Se& vepresewicinen | 1 . .

Thats ook \nas Sasd @ \lavsyer cannat overeide e delondavds cAecision
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ot (:w-ics;t}u«q} conduwct L.2(2) (&) (ax_“ lawyer Shadl alowcte oy aclient's
decsions @cw(v\% Ane cojechlies of ve p:esevc\cd-@n")‘, AZ.ﬁuém Consit
R\e UL, ER 12 @Y (“4ne &aw\u Shel\ alviche \N.*M chiehks decisien, cfter
consotechon Wit Ane \asoyer @8 Toiu whedher e chidnt Gl "ces\—&q) .
wWhens trial cconsel velused Yo Cail Meetickusno txas dewxa‘v\dmf\s
‘o *esﬁ%\ s Pae [t avadanct PO, LGS e , Bhewadsdanc vy
wasnghm , Yot LS, 66% (954), ,

Beaxus< AMeroick Loaadld \I\C}L\IQ;.‘\'G Stdhed Yo fais Wwioce nce of all cavds
and drat e Goss ncarcercied L)Jhem ot \ecest one crrdd Loas Sten
and completely Lset - @t new \.-\;nrbu.\ \rack Sb\e.vx s ey

Yo steal afr cards | andl Me Besh Bogy reusard zonwe ccurd . This
weotd Nave Weely \ed dne bgv«;{'\-c . dftferevdt vesolr anel
*-\V\ev*@—%»re_ Srewiands @wekud:uce Prong Laas also et ,
Ac"(.ordw{%l‘_f dnds courk eodtd veueod Wis \Ssee oS

tnvolves -ﬁ;wdavmevdq.\ caonsrriened vefrtrs oF o\ Aefendlawvis

“IL“




heen vdied dna bu M court and dnis gy eshion Lsreants
s Cout G—*\-'QV\‘\'\E«\‘

n CV‘\\V-\{W\@\ Caeses Naxieniudide « ™S WA e as ot et
C@"\'w:t;av-( S d _‘oc QW\‘\G;&\




CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

Date: J;Jne / ?,, 6?%73

—\¢& -
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NOT FOR PUBLICATION F I L E D
UNITED STATES COURT OF APPEALS JAN 23 2023
FOR THE NINTH CIRCUIT O oyt CLERK
ANTHONY JAMES MERRICK, No. 19-17247
Petitioner-Appellant, D.C. No. 2:19-cv-00172-SPL
- MEMORANDUM’
CHARLES RYAN, et al.,
Respondents-Appellees.

Appeal from the United States District Court
for the District of Arizona
Steven P. Logan, District Judge, Presiding

Argued and Submitted November 18, 2022
Phoenix, Arizona

Before: BYBEE, OWENS, and COLLINS, Circuit Judges.

Anthony Merrick appeals the district court’s dismissal of his petition for a
writ of habeas corpus challenging, on Double J eopardy grounds, his convictions
for certain offenses in Arizona state court. We have jurisdiction under 28 U.S.C.
§§ 1291 and 2253, and we affirm.

An Arizona jury convicted Merrick of 11 offenses, including one count of
fraud in violation of Arizona Revised Statutes § 13-2310 (Count 1); one count of

theft of property with a value-of at least $4,000 in violation of Arizona Revised

" This disposition is not appropriate for publication and is not precedent except as
provided by Ninth Circuit Rule 36-3.
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Statutes §13-1802-(Count 2); ahd finé counts ‘of credit-card theft'in violation of
Arizéna Reviséd Statiites §13-2102 (Counts'6; 8-11} 14215, and 23-24). “The"
factual basis for all 11 of Merrick’s convictions was his unilawful receipt and -~ -
retention of 29 gift cards, each valued at $500. See ARIZ. REV. STAT. § 13-
2101(3)(c) (providing that, for purposes of § 13-2102, “[c]redit card” includes a
“stored value card”). The nine credit-card theft charges uncer § 13-2102 weie
based on the allegation tﬁat, wit_héut the consent of the issuers, Merrick

“knowingly controlled” one or more of eight specific gift cards on various dates.
Counts 1 and 2 were based on Merrick’s unlawful receipt and retention of the 29
-gift cards generally. Specifically, the fraud charge in Count 1-alleged that, through
fraud, Merrick “knowingly obtained a benefit” from the issuers, and the theft- -~
charge in Count 2 alleged that, “without lawful authority,” Merrick “knowingly
controlled” gift cards worth $4,000 or more. At trial, the state argued that
Merrick’s theft charge involved more than $4,000, because “we have 29 gift cards”
and “$500 each equals $14,500.” Merrick was given concurrent sentences on all
counts.

On appeal, Merrick argued, inter alia, that (1) his theft charge in Count 2

was multiplicitous of his nine credit-card theft convictions, in violation of the
Double J edpafdy ‘Clause; and (2) some of the nineé credit-card theft corivictions

were multiplicitois of onié anothet fo the éxtént that they relied onthe same gift
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card. The Arizona.Court of Appeals partly agreed with the second argument ar_;d
vacated Merrick’s convictions on Counts 9, 10, 11, and 15. See State v. Merrick, . A
2012 WL 4955425, at *2-3 (Ariz. Ct. App. Oct. 18,2012). The court’s opinion .
did not address Merrick’s other Double Jeopardy argument concerning Count 2,
but it expressly affirmed Merrick’s convictions on “Counts 1, 2, 6, 8,14, 23 and
24 Id. at *4, Merr_icl; pnsupcess-ﬁllly sought review of the Count 2 Dopble
Jeopardy issue in the Arizona Supreme Court. After the district court denied
habeas relief, we granted a certificate of appealability limited to the Count 2
Double Jeopardy issue.

- As an initial matter, we reject Merrick’s argument that the deferential
standards.of the' Antitetrorism and Effective Death Penalty Act (‘AEDPA™), 28 -
U.S.C. § 2254(d), do not apply to Merrick’s Count 2 Double Jeopardy claim. .
“When a federal claim has been presented to a state court and the state court has
denied relief, it may be presumed that the state court adjudicated the claim on the
merits in the absence of any indication or state-law procedural principles to the
contrary.” Harrington v. Richter, 562 U.S. 86, 99 (2011). This same presumption
applies when—as here—*“a state-court opinion addresses some but not all of a
defendant’s claims.” Johnson v. Williams, 568 U.S. 289, 298 (2013). Merrick has

provided no basis for concluding that this presumption has been rebutted, and we

therefore treat the Arizona Court of Appeals’ decision as having rejected the
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Couﬁt"Z'Doﬁble' Jédp'érdy' clai}n' '(')h"tﬁ'é"rﬁéf‘its. Accordingly, under AEDPA', a . -

federal court may ot grarit habeas telief baséd on that claim unless the tate” -
court’s decision (1) “was contrary to, or ifivolved an unreasonable application of,

clearly established Federal law, as determined by the Supreme Court of the United - |

States” or (2) “was based on an unreasonable determination of the facts in light of
the evideice presented in the State court proceeding.” 28 U.S.C.'§ 2254(d)(1)~(2).
In applying thesé standards to a staté céurt ciecision that did not explain why it
rejected this claim, we “must determine what argumenfs or theories . . . could have

supported(] the state court’s decision” and then “ask whether it is possible

fairminded jurists could disagree that those arguments or theories are inconsistent

with the holding in aprior decision” of the U.S. Supreme-Court. Richter, 562 U.S.

at 102 (emphasis added). -

Applying these standards, we conclude that fairminded jurists could
reasonably reject Merrick’s Count 2 Double Jeopardy argument. In addressing this
issue, we assume arguendo that Merrick is correct in contending that the elements‘
of a theft charge under § 13-1802 overlap with the elements of a credit-card theft
charge under § 13-2102, such that the two statutes do not define separate offenses
under the test set forth in Blockburger v. United States, 284 U.S. 299 (1932). But
just as two bank robberies may be chiarged under the same statute when a

deféndait Scpatatély tobs two bariks; So too séparaic theft and credit-Card theft:
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charges may be brought based on the defendant’s theft of distinct underlying gift -
cards. See,e.g.; United States.y.. __C_’hil__aca_,,:_90'9*_ F3d 289, 291 (9th C1r2018)
(noting that the inquiry.turns on hf‘thqa}lo.v{_vable uni;_ of prosg:qution’f under __the S
charged statute (citations and internal quotation marks omitted)). On this record, a
reasonable jurist could reach such a conclusion here.

As the case was charged in the inc_iidme‘nt and pr.éséntcd at t_ria] , only a total
of eight specific gift cards were at issue in the various credit-card théﬁ c;)unts. To
sustain the charge of theft involving at least $4,000 under Count 2, only eight of
the 29 cards at issue in that count were necessary, because each card was worth
$500. -Acc_:ofdingly,.Merrick’s conviction.on Count 2 would not be multiplicitous.
to the extent that it rested.on eight of the 21 cards that were nof at issue in the .
credit-card theft counts. Given that the state’s theory and evidence at trial were -
that Count 2 was based on Merrick’s possession of all 29 gift cards, the Arizona
Court of Appeals could reasonably have concluded that, in convicting on Count 2,
the jury should be understood to have accepted the state’s undifferentiated reliance
on all.29 cards. That would mean that the jury concluded that Merrick unlawfully
possessed all 29 cards, including the 21 cards that were #of at issue in the credit-
card theft counts. And since only eight cards were necessary to 'sustain the charge
on Count 2, the Arizona Court of Appeals could_r_ce-lsonablyl have concludg:d th_a‘_t

Count 2:was more.than amply: supported by non-overlapping cards and that there
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was therefore no Double Jeopardy violation. See Merrick, 2012 WL 4955425, at

*3 (similarly rejecting Merrick’s Double Jeopardy challenge to Counts 23 and 24,
despite the fact that one of the five cards charged in Count 24 overlapped with the

single card charged in Count 23).

For substantially the same reasons, we further conclude that Merrick has not
2 N
showa a fuderal law error that “resalted in actuai prejudice.” Davis v. dyada, 575

U.S. 257, 267 (2015) (quoting Brecht v. Abrahamson, 507 U.S. 619, 637 (1993)).!

AFFIRMED.

I We decline to expand the certificate of appealability to include the additional
uncertified issues raised by Merrick in his supplemental pro se opening brief. See
NINTH CIR. R. 22-1(¢).
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UNITED STATES COURT OF APPEALS F I L E D

FOR THE NINTH CIRCUIT - APR 18 2023
' . MOLLY C. DWYER, CLERK

U.S. COURT OF APPEALS

ANTHONY JAMES MERRICK, No. 19-17247

Petitioner-Appellant, D.C. No. 2:19-¢cv-00172-SPL

.| District of Arizona,
V. ' - Phoenix

CHARLES L. RYAN; ATTORNEY ORDER
GENERAL FOR THE STATE OF
ARIZONA,

Respondents-Appellees.

Before: E.S"YBE-E, OWENS, and COLLINS, Circuit Judgcs.-

The Memorandum filed on January 23, 2023 is amended (1) by replacing the
phrase <no basis for concluding# in the penultimate sentence on page 3 with <no
persuasive basis for concluding>, and by inserting the following new footnote
immediately after the clause in that sentence that ends with <ha§ been rebutted,>:

As we note below, the Arizona Court of Appeals’ reasons for
explicitly rejecting Merrick’s Double Jeopardy challenge to
Counts 23 and 24—viz., that the overlap between the two
counts was irrelevant—would similarly apply to the Count 2
Double Jeopardy issue. See infra at 6. Under these
circumstances, the court’s failure to explicitly extend such
reasoning to that additional Double Jeopardy challenge is
insufficient to rebut the presumption.

An Amended Memorandum reflecting these amendments is filed

concurrently with this order. With those amendments, the panel has voted
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unanimously to deny the petition fo_f panel rehearing and the Supplemental petition
. | -fOF panel -rehearing. Judges Owens é.nd Collins have vdted to deny the petition for
r‘ehear‘irig en banc and the sﬁppleméntal petition 'fé)r rehearing en banc, and Judge
Bybee so recommends. Tile full court has been advi_sed of both. petitions for
rehearing en banc, and no judge of the court has requested a vote on either of them.
See FED. R. APP. P. 35(f). Accordingly, the petition for panel rehearing aﬂd
rehearing en banc (Dkt. Entry 72) and the supplemental petition for panel rehearing
and rehearing en banc (Dkt. Entry 74, 76) are DENIED. No further petitions for

rchearing may be filed.



