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NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING 
MOTION AND, IF FILED, DETERMINED

IN THE DISTRICT COURT OF APPEAL 

OF FLORIDA 

SECOND DISTRICT

lo
1LAWRENCE E. BROVIAK, 

Appellant,

)
) HI 71)
) 3|§r-§!Im

P I
v. ) Case No. 2D14-2998

)
STATE OF FLORIDA, 

Appellee.
)
)

AOpinion filed November 4,2015.

Appeal from the Circuit Court for 
Hy rough County; Chet A. Tharpe,

Howard L Dtmmlg, II, Public Defender, and 
nmothy J. Fenerl, Assistant Public 
Defender, Bartow, for Appellant

Pamela Jo Bondi, Attorney General, 
Tallahassee, and Ktersten E. Jensen, 
Assistant Attorney General, Tampa, for 
Appellee.

CASANUEVA. Judge.

Lawrence E. Brovfak appeals an order revoking his community control and 

the sentence Imposed upon the revocation. W9 affirm but remand with instructions to 

strike the reference to the violation of condition number sixteen from the order revoklng
community control so that the order conforms to the trial court's oral pronouncement
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DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA

SECOND DISTRICT

YOU ARE HEREBY COMMANDED THAT SUCH FURTHER PROCEEDINGS 

BE HAD IN SAID CAUSE, IF REQUIRED, IN ACCORDANCE WITH THE OPINION OF 

THIS COURT ATTACHED HERETO AND INCORPORATED AS PART OF THIS ORDER, 

AND WITH THE RULES OF PROCEDURE AND LAWS OF THE STATE OF FLORIDA.

WITNESS THE HONORABLE CRAIG C. VILLANTI CHIEF JUDGE OF THE 

DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA, SECOND DISTRICT, AND 

THE SEAL OF THE SAID COURT AT LAKELAND, FLORIDA ON THIS DAY.

DATE: December 4,2013 

SECOND DCA CASE NO. 2D14-2998 

COUNTY OF ORIGIN: Hillsborough 

LOWER TRIBUNAL CASE NO. 12-CF-1632 

CASE STYLE: LAWRENCE BROVIAK

I
■5:

1i
i!

i-
8
f.
f;

|
I
i:

8

(

i
t-

v. STATE OF FLORIDA

Mary Elizabeth Kuenzel
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FLORIDA
PUBLIC

OFFICE OF THE PUBLIC DEFENDER
POLK COUNTY COURTHOUSE
255 N. BROADWAY - 3R° FLOOR
POST OFFICE BOX 9000-PD
BARTOW, FLORIDA 33831
PHONE: 863-534-4200
EMAIL: PD10EMAIL@PD10.STATF FI IIS

REX DIMMIG
PUBLIC DEFENDER 

TENTH JUDICIAL CIRCUIT

November 12, 2015
Mr. Lawrence Broviak 
Inmate No. 501873 
Hamilton Correctional Annex 
10650 S.W. 46th St.
Jasper, FL 32052

RE: Lawrence Broviak vs. State of Florida
Appeal No. 2D14-2998

Dear Mr. Broviak:

The Second District '
Unfortunately, we lost.
error involving the order of revocation 
the remainder of

Court of Appeal has decided 
The court has reversed

your appeal. 
a minor sentencing 

of probation, but affirmed 
. . y°ur case. I have enclosed a copy of the court's

decision and of the 3-volume "Record on Appeal" 
transcripts) . 
store it carefully.

(which includes
You now have our only copy of the record, so please

As you can see, 
ing your case.

the court did not explain its reasons for affirm- 
We cannot be certain which legal theories the 

court used to reach its conclusions. Because we do not know the 
court's reasoning, we have no basis for seeking further appellate 
review in the Florida courts. Your direct appeal in the state
court system is over, and I have concluded my efforts on 
behalf. your

1 regret that I could not do more for you. if you have questions 
about your appeal or this letter, do not hesitate to write 
ou should contact your trial attorney if you need help correcting 

the sentencing error that the court discussed in its opinion.

me.

Sincerely,

TIMOTHY J. FERRERI 
Assistant Public Defender

tjf
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Supreme Court of jflonba
WEDNESDAY, MARCH 22, 2023

Lawrence Broviak, SC2023-0111
Lower Tribunal No(s).: 

292012CF001632000AHC
Petitioner(s)

V.

State of Florida,
Respondent(s)

The petition for writ of mandamus is hereby denied as 
procedurally barred. A petition for extraordinary relief is not a 
second appeal and cannot be used to litigate or relitigate issues that 

were or could have been raised on direct appeal or in prior
290 90nn>PpOCeewd/ngS- SSe DenS°n “ State’ 775 So‘ 2d 288, 
Togo, m200u); Breedlove v- Singletary, 595 So. 2d 8, 10 (Fla 
1992). No rehearing will be entertained by this Court.

CANADY, POLSTON, LABARGA, COURIEL, and FRANCIS JJ 
concur. . ’ ’

A True Copy 
Test:

0 'll 3/22/2023
1John A. Tomas ino

Clerk, Supreme Court
SC2023-0111 3/22/2023

LC
Served:
LAWRENCE BROVIAK 
C. SUZANNE BECHARD 
HON. CINDY STUART
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Attorney appeals Hillsborough judge's order protecting a 

fellow jurist from questioning

i Anna M. Phillips, Times Staff Writer
k
Friday, September 26, 2014 6:03pm

TAMPA — For more than two decades, 
Hillsborough Circuit Court Judge Chet 
Tharpe has listened to testimony from 
some of the area’s most hardened 
criminals. But a recent effort to 
him to answer questions under oath 
about his role in an attempted murder 
case is not going as smoothly as his daily 
courtroom proceedings.

On Friday, a month after a judge--------
rejected his demand to question Tharpe, 
Tampa lawyer Mark O'Brien said he has 
petitioned Florida's 2nd District Court 
of Appeal to reverse the decision. If he is 
successful, Tharpe could be forced to 
reveal the details of his out-of-court 
communications regarding the case.

require

Hilkborttugh Circuit Judge Chet Tharpe revoked a suspect’s baiL

enffs deputy m 2011. Although Tharpe was not the judge assigned to Buendia's case, or the judge on duty the

'»«■ ■»«'

^iXvhf011] hn CritiCiSm that he 0VerStepped the bounds of Florida’s Rules of Criminal Procedure. 
htoS Id h° Id u"en ‘° Wh°the Veteranjurist talked and what evidence was shared with
info™“ “ *° reV°ke ^ $65’°00 b°ni ** Buendia's attomey. ^ says he has a right to this

O’Brien has previously tried to get Gee and Hillsborough State Attorney’s Office spokesman Mark Cox to 

theTame Sa”e qUeStlODS’but both men have successfully fought off his subpoenas. Tharpe has tried to do
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In August, Hillsborough Circuit Court Judge Lisa Campbell issued a decision rejecting O’Brien's request to 
depose Tharpe.

"This area of inquiry would require Judge Tharpe to testify about his thought process," she wrote, which "is 
prohibited by law."

In his petition to the court of appeal, O'Brien wrote that "he is not seeking Judge Tharpe's mental processes." 
Rather, he has four questions for the judge: Who did you talk to on Oct. 2,2011? How did you talk to them? 
When? And what did they tell you?

Campbell did not take well to O’Brien’s decision to appeal on Friday. After initially granting his request for a 
stay, she appeared agitated and quickly reversed herself before moving on to the next case.

Contact Anna M. Phillips at aphillips@tampabay.com or (813) 226-3354• Follow @annamphillips.
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1. gfc) The NBA has a serious problem that the Finals won't fix
40 MINUTES AGO | Nba | By Tom Jones, Times Sports Columnist
Odds for next season’s NBA Finals are already out. Guess who the two favorites are.
The Warriors and the Cavaliers.

2. Plan your weekend June 2-4: Golfers in Raymond James Stadium, 
Brantley Gilbert, 'Daily Show* host Trevor Noah
47 MINUTES AGO | Events | By Sharon Kennedy Wynne, Times Staff Writer
Plan your weekend 
Driving range
Stadiumlinks: You’ll never see a golf course as rare, or as strange, as what’s coming to 
Tampa this weekend at Raymond James Stadium. The Stadiumlinks running Friday to 
Sunday will set up nine tee boxes in different spots and elevations around the...

3. Five juveniles accused of theft, vandalism at New Port Richey middle 
school
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Claims of bias in child porn cases arise for Hillsborough 

Judge Chet Tharpe

Anna M. Phillips, Times Staff Writer

Saturday, October 4,2014 6:18pm

TAMPA — One day in September 2012, 
lawyer Michael Maddux walked out of a 
Hillsborough courtroom in shock. He 
couldn’t believe what had just happened 
to his client, a middle-aged man with no 
criminal record who, prosecutors said, 
obsessively downloaded and categorized 
more child pornography than anyone 
else they had ever come across.

Peter Barnhill, 44, had more than 
400,000 ghastly images on his hard 
drive. But there was no evidence he had 
ever touched a child, and he had passed 
a polygraph exam attesting to that. A 
psychologist who specializes in 
examining sex offenders pronounced 
him low risk.*' Maddux thought his 
client might get, at most, five years in 
prison. Hillsborough Circuit Court Judge Chet A. Tharpe gave him 22.

'This child pornography phenomeiion, if you will, is becoming an epidemic," Tharpe said in an emotional 
speech from the bench. There was a 50-50 chance that Barnhill would molest a child one day, he said, citing a 
study from 2011. "That is scaiy," he said. "We’re not talking about a fantasy."

I*
STEPHEN J. CODDINGTON | Times 

"Even to the most casual observer, it could not be behaved dial (Peter) Barnhill received a hearing in a 
dispassionate environment before a fair and impartial Judge,'Florida's 2nd District Court of Appeal 
wrote.

t.AS - f . - / , . ! 1 A f. • .l.?1 J . . 1 Ml 1
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Months later, in a shaiply worded decision that could affect whether Tharpe continues to hear child 
pornography cases, Florida s 2nd District Court of Appeal ruled that Barnhill would have to be resentenced, 
and by a different judge. The court faulted Tharpe for "abusing his discretion" by lumping Barnhill in with child 
molesters and rapists. The veteran jurist had implied that he would never consider giving a lighter sentence in a 
child pornography case, regardless of the facts.

Even to the most casual observer, it could not be believed that Barnhill received a hearing in a dispassionate 
environment before a fair and impartial judge," the court wrote.

The decision was "en banc" or "entire bench," a rare unanimous ruling from all 13 appellate judges.

News of the Barnhill decision rippled through the courthouse, attracting the attention of lawyers who wondered 
if they could use it to disqualify Tharpe from their child pornography cases. Tampa defense attorney Frank de 
la Grana, who is among the first to use the decision in an appeal, said the ruling came only days before he 
scheduled to argue a similar case before the appellate court.

De la Grana's client is Jay Goldstein, a former assistant swimming coach at Berkeley Preparatory School in 
Tampa. Tharpe sentenced him last year to 20 years in prison for possessing child pornography.

"It was like Christmas in the middle of the summer," de la Grana said. "All the heavy lifting was done."

He is awaiting a decision but expects that the appellate court will have Goldstein resentenced by a different 
judge.

More lawyers, including assistant public defenders, are expected to file motions asking Tharpe to 
himself from their cases. Hillsborough Public Defender Julianne Holt would not comment on the appellate 
court's decision, but her office is examining 14 open child pornography cases assigned to Tharpe that could be 
affected by the Barnhill ruling.

Anticipating those appeals,^Maddux sem uhiei Judge Manuel Menendez Jr. a letter in~Augusl suggeslingTt 
time to dissolve the sex offender division and reassign Tharpe. It would be a "win/win," he wrote 
diplomatically. The court could avoid a slew of disqualification motions, and no judges would become "heavy- 
handed due to burnout."

Menendez, who is retiring at the end of this year, did not respond, Maddux said. Neither he nor Tharpe 
responded to requests for comment. Other circuits rotate judges among divisions, a move that incoming Chief 
Judge Ronald Ficarrotta said he is considering.

In addition to the public admonition Tharpe received in the Barnhill decision, the judge has become entangled 
in a separate case in which a lawyer is attempting to depose him. The lawyer in that case says Tharpe 
improperly revoked his client's bail, overriding the bail set by another judge, in violation of the Florida Rules of 
Criminal Procedure.

Elected to the bench in 199Q> Tharpe is Hillsborough County's only sex offender judge. His docket is a mix of 
accused rapists, child abusers and pedophiles sitting shoulder to shoulder in hushed misery. From his perch in 
Courtroom 15, he has cultivated a reputation for harsh sentences, but he seems to have a particularly deep well 
of disgust for people accused of making or possessing child pornography.

In 2013, he sentenced Roy W. Thomas, a Hillsborough County physics teacher who pleaded guilty to possessing 
child porn, as well as taking the pictures himself, to more than 1,500 years in prison. Thomas, 66, has the fifth- 
longest prison sentence in Florida among inmates not sentenced to life. His release date is July 30,3522.

was

recuse

-was------

6/1/7017
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to another case that made headlines, Thaipe sentenced Christopher Renshaw, who pleaded guilty to molesting, 
beating and filming young boys. Dr. Peter Burston, the same psychologist who testified at Barahffl's sentencing
said Renshaw was mentally disabled. Urnrpe gave him the maximum on each count; 690 years in prison. The 
victims applauded.
Maddux recalled a mo: 
prison sentence.

re recent case of his, in which Thaipe rejected a plea deal in fevorof a significantly longer

Thepeople in the audience were speechless," he said. "I think there's a lot of speechless people coming out of

Researcher John Martin contributed to this report. Contact Anna M. Phillips at aphillips@tampabay.
(813) 226-3334. Follow @annamphiUips.
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Appellate court again takes issue with a Tampa judge's sentence
By Anna M. Phillips 
Monday, June 1,2015 6:48pm

TAMPA — For the third time in a year, an appellate court has issued an opinion 
rebuking Hillsborough Circuit Judge Chet Tharpe for improperly sentencing a 
defendant.

In the halls of Tampa's courthouse, Tharpe is known for taking a hard line. But it's not 
the lengthy sentences the veteran judge hands down that are landing him in trouble. It's 
his penchant for basing sentencing decisions on factors that judges are expressly 
forbidden from taking into account.

The latest decision arrived on May 22, when the 2nd District Court of Appeal 
overturned the life sentence Tharpe gave Jonathan Williams, a 31-year-old with a long 

... criminal record who was convicted of sexual battery and robbery in 2012. The court 
sent the case back to Hillsborough County with instructions that a different judge 

, resentence Williams

While the court found that Williams' life sentence was legitimate, it criticized Tharpe's 
legal reasoning, which relied largely on his frustration with the defendant's cool 
demeanor and the alibi he gave at trial. Tharpe and Williams already had a history - in 
2004, the judge sentenced him to 30 years in prison. This decision was also overturned.

Although federal judges can reward defendants who take responsibility for their crimes there is no 
system and defendants can't be penalized for refusing to admit guilt.

Wher, a judge "expressly considers the improper factors of a defendant's assertions of mr.ocer.ce and refusal to admit guilt the tmhfuln 
his testimony, or the failure to show remorse, fimdamental error and a denial of due process occur," the court wrote in ils decision

leaTe^Ztehtad' ‘ AVe"UI! "WP C'Ub' M aSleep °” buS S*°P bench-and had “ *»*" that caused him to

Neither Tharpe nor Williams' attorney responded to requests for comments.

Prone to lecturing defendants he finds particularly disgraceful, Tharpe has landed in similar situations twice

The opinion faults Judge am Tharpe* legal reasoning.

such allowance in the state's justice

ess

orm

recently.
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Judge blamed in woman's motion for 
new trial

progress
The woman, convicted of manslaughter, 
claims Judge Chet Tharpe had improper 
separate talks with lawyers on both sides 
of the case.
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By LARRY DOUGHERTY 

© St Petersburg Times, published March 25, 2000

TAMPA ~ Attorneys for a woman convicted of 
manslaughter claim she should get a new trial because a 
Hillsborough circuit judge held separate one-on- -Pasco Counts- - _______ ____ -one
discussions with prosecutors and a former defense— ~ 
attorney in her case, according to a motion filed Friday.

4$)State
htarmeAom. 
Ylfelk Now J

Tampa Bav 
World & Nation

Hillsborough Circuit Judge Chet Tharpe "engaged in 
conduct specifically prohibited by the Code of Judicial 
Conduct and by case law," the motion argues. As 
evidence, it cited a statement Tharpe gave last year to 
federal investigators.
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Court rules require judges to discuss case issues in the 
presence of both the prosecution and the defense. But the 
end result, the motion claims, was a violation of the 
constitutional rights of Stephani Tanner, now serving a 
17-year sentence for the manslaughter of her girlfriend 
Charlotte Malloy in 1996. The motion seeks a new trial 
or sentence reduction.

The judge's attorney, Norman S. Cannella Sr., called the 
allegations "hogwash."

The motion treads ground already covered by a federal 
grand jury investigation into a former high-ranking state 
prosecutor and his relationship to one of Tanner's
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defense lawyers. The defense lawyer had represented the 
prosecutor in an unrelated personal-injury action.

The focus of the grand jury investigation was unknown, 
but allegations of evidence tampering in Tanner's case 
were involved. Last year, the investigation concluded 
without any charges being filed against the prosecutor, 

= Curt Morgan, or the defense attorney, Eddie Suarez.

A copy of Tharpe’s statement to federal investigat 
attached to Friday's motion. In it the judge, with 
Cannella at his side providing legal counsel, describes a 
1997 conversation Tharpe had with Suarez in his 
chambers one afternoon after the Tanner trial had 
concluded for the day. Tharpe's bailiff was close by, and 
people were walking in and out of the
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Sections
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Liahtnino
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Stories
Photo Reprints
Photo Review
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ors was

room.

According to the statement, the judge told Suarez he 
surprised that Suarez had commissioned a demonstration 
of the .22-caliber rifle that had killed Malloy in front of 
the jury, without knowing whether the bullets would stay 
in the gun or fall out. That was a key element of whether 
Tanner knew the gun was loaded, and whether the

Market Info 
Advertise with

the Times

was

Ybor City

shooting was accidental.

According to the judge, Suarez replied," "I knew that the
__bullets would stay ir)

various bullets.. 
in the gun.

Tharpe's lawyer said Friday he didn't think there 
anything questionable about such a conversation.

Tharpe mentioned his conversation with Suarez to a state 
prosecutor the next day, Tharpe's statement recounts, and 
state prosecutors commenced a criminal investigation 
into possible manipulation of evidence. No charges were 
filed.

We had tested the_gnn with_
-. We used the bullets that would stay
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Sue Carlton, Times Columnist
o View all Articles
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roriouncements

abusers in Hillsborough

rllmZhT fttet^ghy speciaUzed court for pedophiles and predators call it a smart, efficient way to handle 
difficult cases with unique sensitivities. But critics say no judge can hear the horrifying details of nme 
after day without becoming biased - particularly when children are victims. ^ and abuse day

SSSSS -Si ““■—*■«%
Now Hillsborough's sex offender court is no more.

^ns w^k, Circuit Judge Manuel Menendez Jr. dissolved the division in one of his last acts as chief iudee before he 

The move, he said, had been "contemplated for a while.”

Tharpe, on the bench for 24 years and in sex offender court for eight, could not be reached for comm

no
cases.

ent Wednesday.
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ABC News... AEntries in Judge Chet Tharpe (1)
@A8CNew$Radio

President-elect Donald 
Trump visits Washingtor 
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podcast
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Rape Suspect Grills Alleged Victim, Then Asks for Lawyer
Post a Comment Share Article

1
Photo Courtesy - ABC NewsfTAMPA. Fla.) - A rape suspect who is 

acting as his own lawyer grfltod his alleged victim on the deta8s of the sex 
assaidt, and then asked the jJdge for a court-appointed lawyer - who
could now can the woman back to me stand and make her reBwB the
ordeal again.

ABC World News... 
Download past epis...
itunes.apple.com

Rape suspect Luis MunuzuriHanfe had repeatedly rejected suggestions 
he use the public defender, but changed his mind after he questioned his 
accuser. < >s

ABC News...
The woman's name is being withheld because she may be a victim of a 
sex crime.

82SS
@ABCNewsRadio
VWtat Wfl Donald Trumj 
Do as President? 
abcn.ws/2fVJGBJ

Before asking for a lawyer. Munuzuri-Hanis. 3t, infuriated the judge with 
his ladies, as. wen as acaisinfl the todoe of trolling me interna during me v
Mai.

Embed View on T fitter
When scolded by Judge Chet Tharpe for inappropriate behavior aid 
improper questions. Munuzurf-Harrfs told the judge, Tm not a dog you 
need to bark orders at."

Copyright © 2016, ABC Radio. All rights reserved.

Terms of Use | Privacy Policy | Your California Privacy Rights 
| Children's Online Privacy Policy
External links are provided for reference purposes. ABC News is 
not responsible for the content of external internet sites.
Website powered by Spuarespace

tharpe has appointed a public defender for the defense, but he is
considering whether to dedare a mistrial and start over. A new trial would 
also rertfre me woman to repeat (he details of me alleged

Munuzurf-Hsris faces felony diaiges including impersonating a poSce 
officer, sexual battery, aggravated assault and forced kidnapping, if 
convicted, he feces Bfe in prison, according to court records.

The charges stem from a Ally 2010 night when prosecutors aflege Haris 
drove along Bayshore Boulevard in Tampa inpersonaling an undercover 
narcotics officer. He allegedly pufled over me woman now accusing him 
of rape.

also

Copyright 2011 ABC News Radio

Friday, January 14, 2011 at 9:19AM byjc Pemialink 
tagged Judge Chet Tharpe, Luis Munuzurt-Harria, Rape. Tampa, fiorida in

National New* General
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»posted on Thursday, January 8th, 2015 at 5:56 pm by admin

Hillsborough Circuit Judge Chet Tharpe 

Sentencing Reversal
This week Florida’s 2nd District Court of Appeals reversed a sentence imposed by Hillsborough 
Circuit Judge Chet Tharpe in a criminal case involving 100 counts of possession of child 
pornography. Tampa Bay attorneys Frank De La Grana and Kenneth Siegel obtained an appellate 
victory on behalf of their client. Attorneys De La Grana and Siegel argued that Judge Thaipe 
committed fundamental eiror in the sentencing standard he applied. The 2nd DCA agreed and 
reversed the sentence stating that Judge Tharpe applied a “personal” general policy such as applied in 
Barnhill v. State (Judge Tharpe reversed in Barnhill as well) rather than following Florida law.

Opinion: Goldstein v. State

i . i
i / e* !*% 1 //>ai
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IN THE COURT OF THE THIRTEENTH JUDICIAL CIRCUIT 
IN AND FOR HILLSBOROUGH COUNTY, FLORIDA

STATE OF FLORIDA, 
Plaintiff,

V: Case No.: 12-CF-001632

LAWRENCE BROVIAK, 
Defendant,

MOTION TO CORRECT ILLEGAL SENTENCE

COMES NOW the defendant, Lawrence Broviak, and moves this court pursuant to Fla. 

R. Crim. P. Rule 3.800(a) to correct the illegal sentence I this case: as grounds states the 

following facts apparent on the face of the record and law:

JURISDICTION------

Our Court has reasoned that “A sentence that patently fails to comport with statutory or 

constitutional limitations is by definition ‘illegal’.” State v. Mancino, 714 So. 2d 429, 433 (Fla. 

1998). An illegal sentence can be corrected at any time pursuant to Fla. R. Crim. P. Rule 

3.800(a). Additionally, res judicata does not apply to a motion filed pursuant to Fla. R. Crim. P. 

Rule* 3.800(a) and collateral estoppel does not overcome a showing of a manifest injustice. See 

State v. McBride, 848 So. 2d 287 (Fla. 2003).
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PROVIDED TO 
JEFFERSON C.l.

JUL 1 9 2018IN THE
THIRTEENTH JUDICIAL CIRCUIT COl RT U)K 

HILLSBOROUGH COUNTY, FLORID;

STATE OF FLORIDA, 
Plaintiff,

V.
Case No.: 12-CF-001632

LAWRENCE BROVIAK, 
Defendant,

** f->9-
MEMORANDUM OF LAW AND FACTS IN SUPPORT OF ^

MOTION FOR POST CONVICTION RF1 .not- O £
O

5, 0 •»
i'-
;0A. STATEMENT OF THE CASE AND STATEMENT OF FACTS. CP

ro
Defendant was charged with 42 counts of possession of child pornography. On

May 31,2012, Defendant pleaded guilty pursuant to a negotiated plea agreement to ten counts of 

child^buserO

1.

tithe samedayrthe trial court sefflenari the Defen^aiitto five years prbbatiohon

count one, and three years probation on counts two through ten to run consecutively to co 

one.
unt

On May 27,2014, the trial court revoked Defendant’s community control and 

sentenced him to 165.3 months prison, with all counts to run concurrently.

Defendant appealed the order revoking his community control and his revocation 

sentence. On November 4,2015, the appellate court affirmed his

remanded with instructions to strike the reference to a violation of condition 

order revoking community control. The mandate was issued December 4, 

was granted an extension time to file his 3.850 on May 21,2018.

revocation and sentence, but

number 16 in the

2015. The Defendant



dubious absent any other evidence.

As the trier of fact in a community control revocation
proceeding, it is within the domain of the trial court to
determine the credibility of a witness' testimony and evaluate
conflicts in the evidence, 

weighed the testimony, 

Appellant,

In this case, the court evaluated and 

resolved the contradictions adversely to
and found Ms. Gean-Louis to be a more credible

witness. (V 2 T 268) . Competent substantial evidence 

finding that

supports
the trial court's Appellant willfully and
substantially violated his probation.

’it The question then turns to whether the trial 

revoking probation. Appellant has

court abused
its discretion in

repeatedly 

control by engaging in
violated his probation and community

using illicit drugs,

at liberty to impose 

before

violent behavior, and disregarding his
curfew. The trial court was any sentence it
might initially have imposed 

probation then community control.
placing Appellant on

Hill v. State. 927 So. 2d 1047
(Fla. 2d DCA 2006) . In light of the 

court made a reasonable decision
circumstances the trial 

to revoke Appellant's community
control and sentence him to the bottom of the sentencing
guidelines which is one hundred sixty five months in prison. (V
2 T 268) .

10



presented in Appellant's case, 

between the testimony of the 

witnesses.

In McCray there was no conflict

state's witness and the defendant's 

revocation hearing conflictsAt Appellant's in the
testimony were present.

• First# conflict exists in the evidence pertaining to how
—Appellant contacted Ms. Gean-Louis. Appellant says he left a

message for the probation officer while Ms. Gean-Louis informed
the court that was not true. Also conflict exists in the
evidence as to how Appellant eventually arrived at his

— residence. Appellant gave testimony that he had to negotiate an 

system to eventually arrive at his residence.- unpredictable bus

Ms . Gean-Louis informed the court that was not true. Appellant
advised her that he was able to a ride home after hesecure

TT1 1 Q sed—the—bus

^.Additionally, Appellant testified his phone became damaged
at some prior date so he was incapable of calling the 

(V2 T 263). Appellant did not disclose 

to his probation officer

emergency 

this information 

previously which is evidenced by Ms.

earlier that same day

number.

Gean-Louis' testimony that she called him

on the cell phone number he provided. Appellant did not mention
the loss of his cell phone until he needed an excuse for
disobeying the mandate that he call his probation officer 

Based upon conflicts
if he

going to be late.was
in the testimony it

reasonablewas for the court to find Appellant's assertions

9
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i-N THE THIRTEENTH JUDICIAL CIRCUIT COURT 
FOR HILLSBOROUGH COUNTY. FLORIDA 

Criminal Justice Division

STATE OF FLORIDA.
CASE NO.: I2-CF- 001632

v.

LAWRENCE BJROVIAK, 
Defendant. DIVISION: J/J

JOT^jwiwia^auiBiasaai
^IiIS MATTER i= before the Court 

filed July 23, 2018,

Defendant’s motion, the

Defendant*;; Motion for Posteon fiction Relief, 

pursuant to Florida Rule of Criminal Procedure. 3.850.

on

After reviewing

court flic, and the record, the Court finds Defendant's semence(s)

to warn
-defendant ot the following:

-Jf Defendant is successful 
the State is not obligated to 
or extend any new offers to Defendant.

m having his/her eonviction(s) set aside, 
renew any previously made plea offers

Possible of Harsher Sfint<»ncef s)
-if Defendant is successful in having his/her eonviction(s) sot aside 
absent a new plea agreement, upon conviction of the offenses) 
charged m the information or any lesser included offenses; he/she

legal sentences; and 
he/she previously quaffed for 

including, but not limited to the following:

Standard Statutory Maximum; Section 775.082
Statutes: ’
-for a life felony, by a term of imprisonment for fife.

Florida

- .or a felony of the first degree, by a term ofimwrisonme.it 
not exceeding 30 years or, when specifically.provided bv 
statute, by imprisonment for a term of years not exceed** 
lire imprisonment. J

\
1
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NAME (LAST, FIRST, Ml)

PagsVSubtotal: /Ci
V. Legal Status violation = 4 Points
□ Escape □ Fleeing □ Failure to appear □ Supersedeas bond □ Incj rceration □ Pretrial intervention or diversion program
□ Court imposed or post prison release community supervision resulting irl a conviction V.

S/\f Community Sanction violation before the court for sentencing 
EfProbatior) □ Community Control □ Pretrial Intervention or diversion
I 6 points for any violation other than new felony conviction x each successive violation OR

VI. /2V

New felony conviction = 12 points x
before or at same time as sentence for violation of probation OR 
12 points x
of special concern when the violation is not based solely on failure to pay costs, fines, or restitution OR 
New felony conviction = 24 points x

each successive violation if new offense results in conviction

□ each successive violation for a violent felony offender

□ each successive violation for a violent felony offender of 
special concern if new offense results in a conviction before or at the same time for violation of probation

- VII. Firearm/Semi-Automatic or Machine Gun = 18 or 25 Points 
VIII. Prior Serious Felony - 30 Points

VII.
VIII.

Subtotal Sentence Points
IX. Enhancements (only if the primary offense qualifies for enhancement)

Law Ent. Protect Drug Trafficker Motor Vehicle Theft Criminal Gang Offense Domestic Violence in the Presence of 
Refated Child

(offenses committed on orsfter 3/12/07)x 1.5xl.5__ x2.0 x2.5 x 1.5 x 1.5

Enhanced Subtotal Sentence Points
TOTAL SENTENCE POINTS

SENTENCE COMPUTATION

If total sentence points are less than or equal to 44. the lowest permissible sentence is any non-state prison sanction. If the total sentence points are 22 
points or less, see Section 775.082(10), Florida Statutes, to determine if the court must sentence the offender to a non-state prison sanction.

j

M L
minus 28 - x .75 = r(]

total sentence points
If total sentence points are 60 points or less and court makes findings pursuant to both Florida Statute 948.20 and 397.334(3), the court may place the 
defendant into a treatment-based drug court program.

lowest permissible prison sentence in months

The maximum sentence is up to the statutory maximum for the primary and any additional offenses as provided in s. 775.082, F.S., unless the lowest 
permissible sentence under the Code exceeds the statutory maximum. Such sentences may be imposed concurrently or consecutively. If total sentence 
points are greater than or equal to 363, a life sentence may be imposed. fces£BC3wT

maximum sentence In years

TOTAL SENTENCE IMPOSED
Years Months Days

□ State Prison
□ County Jail 
■0 Community Control
□ Probation □ Modified ___________ ___________

Please check if sentenced as □ habitual offender, Dhabitual violent offender, □ violent career criminal, □ prison releasee reoffender, 
or a □ mandatory minimum applies.
□ Mitigated Departure □ Plea Bargain □ Prison Diversion Program 
Other Reason

□ Life
□ Time Served

JUDGE’S SIGNATURE

Effective Date: For offenses committed under the Criminal Punishment Code effective for offenses committed on or after October 1,1998, and subsequent revisions.

mu
mmmm
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/ PM 35»d2?SF court of the ™rteenth judiciaiTircuit
EN LA CORTE DEL CIRCUITO DEL DEGIMOTERCER CIRCUITO JUDICIAL 

HILLSBOROUGH COUNTY, FLORIDA 
ESTADO DE FLORIDA, EN Y PARA EL CONDADO DE HILLSBOROUGH 

CRIMINAL JUSTICE DIVISION 
DIVISION PENAL

STATE OF FLORIDA 
ESTADO DE FLORIDA 7 £jVCASE NO:

NO. DE CASO:MAY 31 2012
A _ . • DIVISION:

V. H6N:

MANDATORY MINIMUM 
PENA MfNIMA OBLIGATORIA

CHARGE(S)
CARGO(S) MAXIMUM PENALTY 

PENA MAXIMA

For ^

I ampleading guilly, and acknowledge fel hiTin my best interests to do7^)S
Me declare culpable y reconozco (mi cuIpabilidad)7£taS5TjHeWrr^

1(a)

OR/O

□ 1(b) lampleading nob contendere, and acknowledge I feel it is in my best interest to do so. 
Me declare no me opongo, y reconozco que es lo que mas me conviene hacer.

□ 2(a) I am pleading open to the Court and understand there i
and the Court can sentence me within its discretion

ts no agreement as to what sentence I will receive,

OR/O

0^
2(b) !r7lMding PUrSUam t0 3 Plea agreement md the <»*» of tfiat agreement are as follows- 

Me declare confoime a

County Jail_____^
Carcel del Condado

un acuerdo de declaracidn y los terminos son los siguientes:
FSP

necessary__
e ser necesario)

Probation
Probatoria

Specified Residency 
Residencia Especificada

C£>VS<L(uAiVe s, 

flen Lzifer- rec&f\>. l £>(/
D11C
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STATE OF FLORIDA 
VS.

LAWRENCE ELIOT BROVIAK

AKA(S): LARRY BROVLAK, LAWRENCE E BROVIAK. LAWRENCE ELLIOT BROVIAK,

CASE NO : 12-CF-001632 
DIVISION: H

COUNT CHARGE(S):
POSS OF CHILD PORNOGRAPHY 10 OR MORE IMAGES AN42

MAY 312012 

CLEf)K OF CIRCUIT COURT
JUDGMENT AND SENTENCE

If r™"tmed Defendam i»i»enow before the Court:

?e C10Urt satisfied that the said plea ifauDlicahte wa °? D^,ndant's ^half for *e above-mentioned ch
/ ^ SAA^3*therC 'S 3 faCttiaI basis t0 accept it 30(1 undei5tandinfi of consequences,

arge

Having:■!

( Entered a plea of Guilty [ ] Entered a plea of Nolo Contendere . '
°fGu,',ty.!° foe leSser charge on count,/ /ft - ti£.Entered, . ___ _

[ Been tried and found guilty 
[ ] Admitted to VOP/VOCC/

— [ ] Found In Violation
'/ ft™ ss ssssrsf gg* °f said ch^

Itis the order of the Court that the defendant:

. j Followed by Probation of ~^ ^ / monjs / years for count(s)
[ ] TncaruerabonFolfowedby rimbiuo^- -0 - ^

r j n community control I / II[] Probation Revoked [) Community Control revoked
Other counts sentenced as follows: &7T H TU/UA- /O ^

Forcount(s) jL with conditions:
[
[

Nolle Prosse_______ f[ ] Dismissed _ [ ] Time Served [ ] Not Guilty [ ] Acquitted

as well as the standard conditions of probati 

T ] Concurrent with _________ •

If you are a "qualifying offender" under 
consistent with Florida law.

DONE AND ORDERED IN HILLSBOROUGH COUNTY, FLORIDA, THIS 31 ST DA

on specified by a separate Order entered by Department of Collections, if any.

- ^KfConsecutivetofc/r %
DNA sample f?a rrmmef^"section 943.325, Florida Statutes, you are required to submit a

»F MAY 2012.

CIRCUIT COURT JUDGE G ATHARPE
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STATE OF FLORIDA

JUDICIAL QUALIFICATIONS COMMISSION
POST OFFICE BOX 14106 

TALLAHASSEE, FLORIDA 32317 
(850) 488-1 58 I

GREGORY W. COLEMAN 
CHAIR BLAN L. TEAGLE 

EXECUTIVE DIRECTOR

HON. MICHELLE T. MORLEY 
VICE - CHAIR ALEXANDER J. WILLIAMS 

GENERAL COUNSEL

May 2, 2023

Lawrence Broviak, DC#501873 
Franklin Correctional Inst. 
1760 Hwy. 67 North 
Carrabelle, FI 32322

Re: Docket No, 23-038; Tharpe

Dear Broviak:

The Investigative Panel of the Commission has completed its 
review of your complaint in the above matter and has determined at 
its most recent meeting, that the concerns you have expressed are not 
allegations involving a breach of the Code of Judicial Conduct 
warranting further action by the Commission but 

through the normal court process.

. The purpose of the Commission is to determine the existence of 
judicial misconduct and disability as denned by the Constitution and 
the ^ws of the State of Florida. If such misconduct or disability is 
lound, the Commission can recommend disciplinary action to the 
Florida Supreme Court. The Commission has found no basis for 
turther action on your complaint that therefore has been dismissed.

are matters forreview

BLT/mc

Inquiries by the Commission are confidential pursuant to Art. V, Sec 12(a)(4) of the Florida 
Constitution and Rule 2.420, Florida Rules of Judicial Administration.
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IN THE THIRTEENTH JUDICIAL CIRCUIT COURT 
FOR HILLSBOROUGH COUNTY. FLORIDA 

Criminal Justice Division

STATE OF FLORIDA, CASK NO.: 12-ClMM)ift~32
v.

LAWRENCE BROVIAK, 
Defendant. DIVISION: I/J

S&g^ rQS,MFEfitt)ANT TO ACKNOWI.EDfiF. W^nings AND ORDER FOR
DEFENDANT TO RFSPown.

iHlS MATTER if before the Court 

filed J(3iy 23, 2018,

Defendant’s motion, the

on Defendant’s Motion for Posfconviction Relief, 

pursuant to Florida Rule of Criminal Procedure. 3.350. A tier reviewing 

s seitience(s)
^Avorc the restilt of a revocation hearing. Cr^equently, the Court find; it necessary a 

Defendant of the following:

court file, and the record, the Court finds Defendant’

* warn

»|ea oflfen
OLgyfendanv mew offers "
-If .Defendant is successful in having his/her conviction(s) set aside, 
t te >jtate is not obligated to renew any previously made ofoa offers 
or extend any new offers to Defendant. .

Tossible of Harsher Sentenccjs)
-IfDefcndam is successful in haring his/heTa»nviction(s) set aside, 
absent a new plea agreement, upon conviction of the offense's) 
charged in the information or any lesser included offenses, he/she

foalLapptfcablclegalamten^i antj 
aEmw^hleJ^ai^e^.ancemcji^ he/she previously qualified for 
including, but not limited to the following:

Standard Statutory Maximum; Section 775.082, Florida 
Statutes:
-for a life felony, by a term of imprisonment for life.

-foi a felony of the first degree, by a term of irrmrisonment 
not exceeding 30 years or, when specifically-provided bv 
statute, by imprisonment for a term of years not'exceeding 
fife imprisomr.eat. °
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NAME (LAST, FIRST, Ml)

;\
f Pagrt Subtotal: /-;

V. Legal Status violation = 4 Points
□ Escape D Fleeing □ Failure to appear □ Supersedeas bond O Incarceration □ Pretrial intervention or diversion program
□ Court imposed or post prison release community supervision resulting iri a conviction V.

Stjt Community Sanction violation before the court for sentencing 
(^Probation Q Community Control O Pretrial Intervention or diversion 
I ^ Ev 6 points for any violation other than new felony conviction x r.r*

■n:

VI. £2V
each successive violation OR

New felony conviction = 12 points x 
before or at same time as sentence for violation of probation OR 
12 points x_______each successive violation for a violent felony offender
of special concern when the violation is not based solely on failure to pay costs, fines, or restitution OR 
New felony conviction = 24 points x

each successive violation if new offense results in conviction

□
□ _______each successive violation for a violent felony offender of

special concern if hew offense results in a conviction before or at the same time for violation of probation

- VII. Firearm/Semi-Automatic or Machine Gun = 18 or 25 Points 
VHI. Prior Serious Felony - 30 Points

VII.
VIII.

Subtotal Sentence Points
IX. Enhancements {only if the primary offense qualifies for enhancement)

Liw Enf. Protect Drug Trafficker Motor Vehicle Theft Criminal Gang Offense Domestic Violence In the Presence of 
Related Child

(offenses committed on or after 3/12/07)

x 1.5
x 1.5x 1.5__ x 2.0 x 2.5 x 1.5 x 1.5

Enhanced Subtotal Sentence Points
TOTAL SENTENCE POINTS

■21SENTENCE COMPUTATION .A

If total sentence points are less than or equal to 44. the lowest permissible sentence is any non-state prison sanction. If the total sentence points are 22 
points or less, see Section 775.082(10), Florida Statutes, to determine if the court must sentence the offender to a non-state prison sanction.

m WWW1-M4-r^f AnAA:____
4minus 26 - • >- x .75 = 7 /total sentence points lowest permissible prison sentence in months 

If total sentence points are 60 points or less and court makes findings pursuant to both Florida Statute 948.20 and 397.334(3), the court may place the 
defendant into a treatment-based drug court program.

The maximum sentence is up to the statutory maximum for the primary and any additional offenses as provided in s. 775.082, F.S., unless the lowest 
permissible sentence under the Code exceeds the statutory maximum. Such sentences may be imposed concurrently or consecutively. If total sentence 
points are greater than or equal to 363, a life sentence may be imposed. bcJBOPmi

maximum sentence In years
TOTAL SENTENCE IMPOSED

Years Months Days
□ State Prison
□ County Jail
□ Community Control
□ Probation □ Modified ___________ ___________

Please check if sentenced as □ habitual offender, Dhabitual violent offender, □ violent career criminal, □ prison releasee feoffender, 
or a □ mandatory minimum applies.
□ Mitigated Departure □ Plea Bargain □ Prison Diversion Program
Other Reason _______

□ Life
□ Time Served

JUDGE’S SIGNATURE

effective Date: For offenses committed under the Criminal Punishment Code effective for offenses committed on or after October 1,1998, and subsequent revisions.

wmmm 1*1m
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/ PM fl 35^2?^urr C0URT 0F THE THIRTEENTH judicial circuit 
EN LA CORTE DEL CIRCUITO DEL DECIMOTERCER CIRCUITO JUDICIAL

p?TAnn r\c „ ”ILLSB0R0UGH COUNTY, FLORIDA 
ESTADO DE FLORIDA, EN Y PARA EL CONDADO DE HILLSBOROUGH 

CRIMINAL JUSTICE DIVISION 
DIVISION i PENAL

STATE OF FLORIDA 
ESTADO DE FLORIDA \^CF/&3>CASE NO:

- NO. DE CASO:MAY 31 2012
a - DIVISION:

V. H

CHARGE(S) 
CARGO(S)

MANDATORY MINIMUM 
PENA MINIMA OBLIG ATORIA MAXIMUM PENALTY 

PENA MAXIMA

efeAMiL 

— foy.eu/iVr 1
\ S 3etrt v /-Sp\

B^W I ampleading guilty, and acknowledge (m^smltXl-itis in my best intcrestsTd^: 
Me declare culpable y reconozco (mi culpabilidad)*(pi "queOR/O iCne hacer).

□ i(b) I am pleading nolo contendere, nod acknowledge I feel il is in my best interest to do so. 
Me declare no me opongo, y reconozco que es lo que mas me conviene hacer.

P 2(a) I am pleading open to the Court and understand th 
and the Court can sentence me within its discretion

ere is no agreement as to what sentence I will receive.

OR/O

2(b). LTd^o'TonfbifTat0 * PlM agn5CnieW and ‘he temS of,hat anient are as follows:

acuerdo de declaracidn y los terminos son los siguientes:un

Pri^r, Fcieat i ^ pt ^hological evaluation and treatment ifn< 
Pnsi6n Estatal de Flonda Evaluacidn psicoldgica y tratamiento .. necessary__

(de ser necesario)
County Jail______
Carcel del Condado

Probation
Prpbatoria

SpecifiedResidency__ _
Residencia Especificada

Crjuscu,-!,w Lg&fa 

'fP-Q t-effdr
m&ljc&irp

1/ jn&bts&i ^
i

r/>-Ccy\Pbs-*:.
Di 1C
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STATE OF FLORIDA 
VS.

LAWRENCE ELIOT BROVIAK

AKA^): LARRY BROVIAK, LAWRENCE E BROVIAK,

CASE NO : 12-CF-001632 
DIVISION: H

LAWRENCE ELLIOT BROVIAK,

COUNT CHARGE(S):
POSS OF CHILD PORNOGRAPHY 10 OR MORE IMAGES AN42

MAY 31 2012 

CL£RK OF CIRCUIT COURT
JUDGMENT AND SENTENCE

M6 l^namCd Defendant ^ing now before the Court-

I
f. -

Having:

[ ] Admitted to VOP/VOCC — :
— [ ] Found In Violation

/
SS said chai8e

Itw tte order of the Court that the defendant-
If pe^io^of^ ^
Vl. C ,̂^n‘l,yCon“^7,00^'r0', ' Community Control „ ■

[ ] Followed by Probation of
H ~Incaicerdtion Followed by—

jL/Cyeanjfor count(s) 
for count(s) 

days / months / years for count(s)
___. / months / years for counts')
1J Probation ~-----------
[ J Probation Revoked

with conditions:

t J Community Control 1 / II 
[ ) Community Control revoked

.X* Other counts sentenced as follows: (tZT SI T&UA- /& ~

[ ] Dismissed [ ] Time Served [ ] Not Guilty [ ] Acquitted

flS We" “ S,andan) C0"diti0ns 0f probaUo” by a separate Order entered by Department of Corrections, if any.

[ ] Concurrent with ___________

If you are a "qualifying offender" under 
consistent with Florida law.

DONE AND ORDERED IN HILLSBOROUGH COUNTY, FLORIDA,

^^Consecutive tod/T $ ‘pf&U*/0

sample ^a nu3mef^*section 943.325, Florida Statutes, you are required to submit a DNA

.THIS 31 ST DAYaOFMAY 2012.

________________
CIRCUIT COURT JUDGE CH^T A THARPE
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STATE OF FLORIDA

JUDICIAL QUALIFICATIONS COMMISSION
POST OFFICE BOX 14106 

TALLAHASSEE, FLORIDA 32317 
(850) 488-158 I

GREGORY W. COLEMAN 
CHAIR BLAN L. TEAGLE 

EXECUTIVE DIRECTOR

HON. MICHELLE T. MORLEY 
VICE - CHAIR ALEXANDER J. WILLIAMS 

GENERAL COUNSEL

May 2, 2023

Lawrence Broviak, DC#501873 
Franklin Correctional Inst. 
1760 Hwy. 67 North 
Carrabelle, FI 32322

Re: Docket No, 23-038; Thorpe

Dear Broviak:

The Investigative Panel of the Commission has completed its 
review of your complaint in the above matter and has determined at 
its most recent meeting, that the concerns you have expressed are ’not 
allegations involving a breach of the Code of Judicial Conduct 
warranting further action by the Commission but 
review through the normal court process.

are matters for

The purpose of the Commission is to determine the existence of 
judicial misconduct and disability as denned by the Constitution and 
the laws of the State of Florida. If such misconduct 
found, the Commission 
Florida Supreme Court.

or disability is 
can recommend disciplinaiy action to the 

The Commission has found no basis for 
further action on your complaint that therefore has been dismissed.

Executive Director

BLT/mc

Inquiries by the Commission are confidential pursuant to Art. V, Sec 12(a)(4) of the Florida 
Constitution and Rule 2.420, Florida Rules of Judicial Administration.



IN THE COURT OF THE THIRTEENTH JUDICIAL CIRCUIT 
IN AND FOR HILLSBOROUGH COUNTY, FLORIDA

STATE OF FLORIDA, 
Plaintiff,

V. Case No.: 12-CF-001632

LAWRENCE BROVIAK, 
Defendant,

MOTION TO CORRECT ILLEGAL SENTENCE

COMES NOW the defendant, Lawrence Broviak, and moves this court pursuant to Fla. 

R. Crim. P. Rule 3.800(a) to correct the illegal sentence I this case: as grounds states the 

following facts apparent on the face of the record and law:

JURISDICTION

Our Court has reasoned that “A sentence that patently fails to comport with statutory or 

constitutional limitations is by definition ‘illegal’.” State v. Mancino, 714 So. 2d 429, 433 (Fla. 

1998). An illegal sentence can be corrected at any time pursuant to Fla. R. Crim. P. Rule 

3.800(a). Additionally, res judicata does not apply to a motion filed pursuant to Fla. R. Crim. P. 

Rule 3.800(a) and collateral estoppel does not overcome a showing of a manifest injustice. See 

State v. McBride, 848 So. 2d 287 (Fla. 2003).
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"provided iu
JEFFERSON C.l.

JUL 1 9 2018IN THE
THIRTEENTH JUDICIAL CIRCUIT COURT [AR

HILLSBOROUGH COUNTY, FLORIDA
■ — \j*y 11 1

STATE OF FLORIDA, 
Plaintiff,

V. Case No.: 12-CF-001632

LAWRENCE BROVIAK, 
Defendant,

S» ^ O 
Or
CZ-ffAMEMORANDUM OF LAW AND FACTS IN SUPPORT OF ° ^

MOTION FOR POST CONVICTION RFIT1TF O
\A

o
3 o •

-OA. STATEMENT OF THE CASE AND STATEMENT OF FACTS.

Defendant was charged with 42 counts of possession of child pornography. On 

May 31,2012, Defendant pleaded guilty pursuant to a negotiated plea 

childabuserOnthesame day;thctrial coml sentericedthe Defendanttcrfive yearspiobafi

count one, and three years probation on counts two through ten to run consecutively to 

one.

CP
po

1.

agreement to ten counts of

on on

count

On May 27,2014, the trial court revoked Defendant’s community control and 

sentenced him to 165.3 months prison, with all counts to run concurrently.

Defendant appealed the order revoking his community control and his revocation 

On November 4,2015, the appellate court affirmed his revocation andsentence. sentence, but
remanded with instructions to strike the reference to a violation of condition number 16 in the 

order revoking community control. The mandate was issued December 4,2015. The Defendant 

was granted an extension time to file his 3.850 on May 21,2018.

J



dubious absent any other evidence.

As the trier of fact in a community control revocation
proceeding, it is within the domain of the trial court to
determine the credibility of a witness' testimony and evaluate

conflicts in the evidence, 

weighed the testimony,

In this case, the court evaluated and 

resolved the contradictions adversely to
Appellant, and found Ms. Gean-Louis to be a more credible
witness. (V 2 T 268) . Competent substantial evidence supports
the trial court's finding that Appellant willfully and
substantially violated his probation. 

The question then turns to whether the triali\ court abused

its discretion in revoking probation, 

violated his probation 

violent behavior,

Appellant has repeatedly

and community control by engaging 

using illicit drugs,

in

and disregarding his
curfew. The trial court at liberty to imposewas any sentence it
might initially have imposed 

probation then community control.

before placing Appellant on

Hill v. State. 927 So. 2d 1047
(Fla. 2d DCA 2006) . In light of the circumstances the trial 

to revoke Appellant's community 

bottom of the

court made a reasonable decision

control and sentence him to the sentencing

one hundred sixty five months in prison.guidelines which is (V
2 T 268) .

10



r
presented in Appellant's In McCray therecase. was no conflict
between the testimony of the 

witnesses.
state's witness and the defendant's 

At Appellant's revocation hearing conflicts in the
testimony were present.

'-U • First, conflict exists in the evidence pertaining to how
—Appellant contacted Ms. Gean-Louis. Appellant says he left a

message for the probation officer while Ms. Gean-Louis informed
the court that was not true. Also conflict exists in the
evidence as to how Appellant eventually

Appellant gave testimony that he

arrived at his
— residence.

had to negotiate an
- unpredictable bus system to eventually arrive at his residence.

Ms. Gean-Louis informed the court that was not true. Appellant
advised her that he was able to a ride home after hesecure
m i q <3 H ihe—bu-s-.-----

^•Additionally, Appellant testified 

at some prior date
his phone became damaged 

so he was incapable of calling the emergency
number. (V2 T 263) . Appellant did not disclose this information
to his probation officer previously which is evidenced by 

testimony that she called him

Ms.
Gean-Louis' earlier that same day 

Appellant did not mentionon the cell phone number he provided.

the loss of his cell phone until he needed an excuse for
disobeying the mandate that he call his probation officer if he 

Based upon conflicts inwas going to be late. the testimony it
reasonablewas for the court to find Appellant's assertions

9


