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[PUBLISH]
In the
United States Court of Appeals
For the Eleventh Circuit

No. 18-10755

FABIO OCHOA,
Petitioner-Appellant,
versus
UNITED STATES OF AMERICA,
Respondent-Appellee.

Appeal from the United States District Court
for the Southern District of Florida
D.C. Docket Nos. 1:07-cv-22659-KMM,
0:99-cr-06153-KMM-7

(Filed Aug. 18, 2022)

Before WiLLIAM PRYOR, Chief Judge, BRASHER, Circuit
Judge, and ALTMAN,* District Judge.

* Honorable Roy K. Altman, United States District Judge for
the Southern District of Florida, sitting by designation.
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BRASHER, Circuit Judge:

This appeal requires us to consider whether a
criminal defendant’s Sixth Amendment right to coun-
sel is violated when multiple attorneys represent him
in plea negotiations with the government and one of
them labors under a conflict of interest. In 1999, Fabio
Ochoa-Vasquez, a Colombian native, was arrested in
Colombia on drug trafficking charges and ultimately
convicted in federal court. Ochoa now appeals the de-
nial of both his amended 28 U.S.C. § 2255 motion to
vacate his convictions and sentence and his subsequent
motion to alter or amend the judgment. He claims that
one of his pre-extradition attorneys, Joaquin Perez,
was ineffective due to a conflict of interest. According
to Ochoa, Perez tried to convince him to pay a thirty-
million-dollar bribe or kickback as part of a plea agree-
ment, which would redound to the benefit of one of Pe-
rez’s other clients. But Ochoa was represented by other
attorneys, and he does not allege that they were con-
flicted or otherwise deficient in pursuing legitimate
plea agreements on Ochoa’s behalf. The district court
held that the allegations in Ochoa’s motion would not
establish a Sixth Amendment violation even if true. Af-
ter careful consideration and with the benefit of oral
argument, we affirm.

I.

In 1999, Ochoa and thirty-one co-defendants
were charged with conspiring to possess with the in-
tent to distribute and import five or more kilograms
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of cocaine, in violation of 21 U.S.C. §§ 846 and 963, re-
spectively. The charges resulted from a joint investiga-
tion into Colombian narcotics trafficking between the
Drug Enforcement Administration and Colombian Na-
tional Police known as “Operation Millennium.”

Colombian authorities arrested Ochoa in October
1999. After he was arrested and the United States
sought his extradition, Ochoa “vehemently argued that
the information” in the extradition affidavits “concern-
ing him was inaccurate and false.” He went so far as to
circulate a pamphlet to the public entitled “Soy Ino-
cente” (I am innocent).

Soon after his arrest, Ochoa retained attorney
Joaquin Perez. Although it is unclear exactly when this
representation ended, the record shows it ended some-
time in early 2000. While in Colombia, Ochoa also re-
tained attorney Jose Quinon, who represented him
“[f]lrom the time [he] was charged through the time of
his extradition from Colombia.” In total, he was repre-
sented by “around twenty” lawyers in early 2000.
Ochoa was extradited to the United States in Septem-
ber 2001.

Both Perez and Quinon pursued plea agreements
on Ochoa’s behalf prior to his extradition. On March 1,
2000, Perez met with prosecutors, who suggested the
possibility of a global plea deal if Ochoa agreed to co-
operate with the government and forego the extradi-
tion process. Ochoa contends that Perez also tried to
convince him to pay a thirty-million-dollar bribe or kick-
back as part of the plea negotiations. Quinon separately
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pursued plea negotiations sometime between Ochoa’s
arrest and October 2000; the government offered
Ochoa a reduced sentence in exchange for pleading
guilty and waiving the formal extradition process. Ul-
timately, Ochoa rejected all plea offers and was extra-
dited.

After Ochoa was extradited, new lawyers took over
his defense. Based on allegations that Perez attempted
to facilitate the payment of a bribe or kickback, they
filed a motion to dismiss the indictment and to disqual-
ify Perez from representing any co-defendant. After an
evidentiary hearing, the district court denied the mo-
tion. Ochoa’s new lawyers also pursued multiple plea
deals on his behalf and secured an offer for a twenty-
year sentence in exchange for pleading guilty. Again,
Ochoa rejected that offer.

At trial, Ochoa was convicted and sentenced to two
concurrent terms of 365 months’ imprisonment. We af-
firmed his conviction, sentence, United States v. Ochoa-
Vasquez, 428 F.3d 1015 (11th Cir. 2005), and the denial
of a motion for a new trial based on the Perez allega-
tions, United States v. Ochoa-Vasquez, 179 Fed. Appx.
572 (11th Cir. 2006).

In 2008, Ochoa filed a Section 2255 motion to va-
cate his conviction and sentence. In his motion, Ochoa
argued that his first attorney, Perez, had labored under
a conflict of interest. Relevant to this appeal, Ochoa
claimed that the conflict stemmed from Perez’s repre-
sentation of Nicholas Bergonzoli, a person who had not
been charged in the conspiracy but who had aided the
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government in its investigation. According to Ochoa,
Bergonzoli and Perez tried to convince him to pay thirty
million dollars in exchange for a plea agreement as
part of a fraudulent scheme that would benefit Bergon-
zoli. Ochoa alleged that Perez did not pursue a legiti-
mate plea agreement with the government to further
the scheme. Ochoa also alleged that he had refused to
cooperate with the government and pleaded not guilty
solely based on the outlandish price tag attached to the
offer. In his motion, Ochoa requested an evidentiary
hearing.

The district court denied the motion without an
evidentiary hearing. Addressing Ochoa’s argument
that Perez failed to solicit a legitimate plea deal be-
cause he represented Bergonzoli, the district court con-
cluded that this claim was “laden with assumptions
and inferences, . . . short on specifics and lack[ing] evi-
dentiary support.” The court determined that Ochoa
had not established a conflict of interest or adverse ef-
fect under Cuyler v. Sullivan, 446 U.S. 335 (1980). Spe-
cifically, the district court reasoned that “Ochoa’s other
lawyers also tried to negotiate a plea agreement, yet
Ochoa would not agree to one.”

The district court also denied Ochoa’s request for
discovery because his amended Section 2255 motion
“lack[ed] specific allegations, relying instead on assump-
tions and conjecture.” Based on Ochoa’s sustained en-
gagement with the Perez issue at trial, “there [was] no
justification for Ochoa’s failure to support his request
for discovery with specifics.”
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Ochoa later moved to alter or amend the court’s
denial under Federal Rule of Civil Procedure 59(e), ar-
guing that: (1) the district court applied the wrong
standard of proof, as he needed only to allege—not
prove—reasonably specific, non-conclusory facts that,
if true, would entitle him to relief; and (2) that he had
alleged conflicts of interest that rendered Perez’s rep-
resentation constitutionally ineffective, pointing to Pe-
rez’s failure to negotiate a legitimate plea agreement
because of his participation in the kickback scheme.
The district court denied the motion. In doing so, the
court clarified that, although it had employed language
suggesting that Ochoa was required to prove a conflict
of interest to secure discovery and an evidentiary hear-
ing, it had set forth the correct standard and properly
found that he was entitled to neither.

Ochoa appealed and moved for a certificate of ap-
pealability. We granted a certificate of appealability
limited to the issue of “[w]hether the district court
erred in denying under Cuyler v. Sullivan, 446 U.S. 335
(1980), without an evidentiary hearing and without al-
lowing discovery, Ochoa’s claim that his attorney failed
to pursue a legitimate plea agreement due to a conflict
of interest.”

II.

We review the denial of a federal habeas peti-
tioner’s claim of ineffective assistance of counsel de
novo. Chandler v. United States, 218 F.3d 1305, 1312
(11th Cir. 2000) (en banc).
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We review a district court’s denial of an eviden-
tiary hearing or request for discovery in a Section 2255
proceeding for abuse of discretion. Winthrop-Redin v.
United States, 767 F.3d 1210, 1215 (11th Cir. 2014) (ev-
identiary hearing); see also Bowers v. U.S. Parole
Comm’n, Warden, 760 F.3d 1177, 1183 (11th Cir. 2014)
(discovery). “A district court abuses its discretion if it
applies an incorrect legal standard, applies the law in
an unreasonable or incorrect manner, follows improper
procedures|,] ... or makes findings of fact that are
clearly erroneous.” Winthrop-Redin, 767 F.3d at 1215
(quotation omitted).

III1.

As an initial matter, we note that the scope of our
review is limited to the issue specified in the certificate
of appealability. See McKay v. United States, 657 F.3d
1190, 1195 (11th Cir. 2011). That issue is “[w]hether
the district court erred in denying under Cuyler v. Sul-
livan, 446 U.S. 335 (1980), without an evidentiary
hearing and without allowing discovery, Ochoa’s claim
that his attorney failed to pursue a legitimate plea
agreement due to a conflict of interest.” Specifically,
Ochoa’s argument that “Perez was ineffective because
he delayed in negotiating in order to help Bergonzoli
extort Ochoa” and did not pursue a legitimate plea
agreement. To the extent Ochoa raises any arguments
that fall outside this issue, we do not consider them.

Having defined the scope of our review, we now
consider whether the district court erred in denying
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Ochoa’s conflict of interest claim or abused its discre-
tion in denying Ochoa’s requests for discovery and an
evidentiary hearing. For the reasons below, we con-
clude that it did not in either respect.

A. Conflict of Interest

The Sixth Amendment guarantees the right to the
assistance of a lawyer who is not laboring under an ac-
tual conflict of interest. Cuyler v. Sullivan, 446 U.S.
335, 348 (1980). To succeed on his conflict-of-interest
claim, Ochoa must establish: (1) a conflict of interest
that (2) adversely affected Perez’s performance. Her-
ring v. Sec’y, Dept. of Corrs., 397 F.3d 1338, 1356-57
(11th Cir. 2005) (citing Cuyler, 446 U.S. at 348 and
Mickens v. Taylor, 535 U.S. 162,171, 172 n.5 (2002)). To
establish an adverse effect, Ochoa must show “some
‘plausible alternative defense strategy or tactic that
might have been pursued’ “ but for the alleged con-
flict—that is, Perez’s loyalty to Bergonzoli. United
States v. Williams, 902 F.3d 1328, 1332-33 (11th Cir.
2018) (quoting Freund v. Butterworth, 165 F.3d 839,
860 (11th Cir. 1999) (en banc)); United States v. Nova-
ton, 271 F.3d 968, 1011 (11th Cir. 2001). Ochoa is re-
quired to show only that the alternative strategy was
“a viable alternative,” not that it “would necessarily
have been successful.” Williams, 902 F.3d at 1332-1333
(quoting Freund v. Butterworth, 165 F.3d 839, 860
(1999)).

Ochoa argues that Perez failed to pursue a rea-
sonable plea negotiation because of his loyalty to
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Bergonzoli in attempting to extract thirty million dol-
lars from Ochoa in exchange for a plea deal. According
to Ochoa, if Perez operated under a conflict of interest
that adversely affected Perez’s performance, his inef-
fective-assistance-of-counsel claim would succeed.

We disagree. Even assuming a conflict of interest
existed, Ochoa’s claim ultimately fails because he does
not sufficiently allege that the “conflict adversely af-
fected his representation.” Novaton, 271 F.3d at 1011.
Other attorneys represented Ochoa during and after
Perez represented him, so it is not enough to allege
that Perez alone operated under a conflict of interest.
Because the record establishes that Ochoa was repre-
sented by other attorneys who Ochoa does not allege
were conflicted, the district court did not err by deny-
ing Ochoa’s motion.

Although Ochoa criticizes Perez, he does not allege
that his other attorneys suffered under a conflict of
interest. The Sixth Amendment ensures the right to
effective assistance of “an attorney.” Strickland v. Wash-
ington, 466 U.S. 668, 685 (1984) (emphasis added).
That is, the Sixth Amendment confers “an affirmative
right (the right to effective assistance of counsel at crit-
ical proceedings), not a negative right (the right to be
completely free from ineffective assistance).” Logan v.
United States, 910 F.3d 864, 870 (6th Cir. 2018). The
Sixth Amendment does not “include the right to re-
ceive good advice from every lawyer a criminal defend-
ant consults about his case.” Clark v. Chappell, 936
F.3d 944, 968-69 (9th Cir. 2019) (quoting United States
v. Martini, 31 F.3d 781, 782 (9th Cir. 1994)).
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We have explained that “an adverse effect result-
ing from a conflict is not the same thing as prejudice in
the run-of-the-mill Strickland sense.” Williams, 902
F.3d at 1335. Nonetheless, to show an adverse effect, a
petitioner must still establish that his attorney’s con-
flict denied him the opportunity to pursue a “plausible
alternative defense strategy or tactic.” Id. at 1332
(quoting Freund, 165 F.3d at 860). “The right to defend
is personal.” Faretta v. California, 422 U.S. 806, 834
(1975). It is thus not enough that a particular con-
flicted attorney failed to pursue a strategy; the defend-
ant must have lost the opportunity to pursue it.

In light of these principles, we and other courts
have recognized that an attorney’s conflict does not
necessarily violate the Sixth Amendment if the defend-
ant also receives the assistance of conflict-free counsel.
In Novaton, we assessed whether a defense attorney
who was allegedly under investigation by the United
States Attorney’s Office suffered from a conflict that
adversely affected the defendant’s trial. 271 F.3d at
1009-10. We noted that the presence of additional con-
flict-free counsel at trial made it “less likely that [the
defendant’s] representation was adversely affected by
the alleged conflict.” Id. at 1012 n.11. In Stoia v. United
States, the Seventh Circuit declined to reverse a con-
viction because the “defendant [wa]s adequately repre-
sented by several lawyers and the defendant’s overall
representation [wal]s not impaired by any actual con-
flict.” 109 F.3d 392, 398 (7th Cir. 1997). It reasoned that
“[tlo hold otherwise would allow defendants repre-
sented by multiple lawyers to take two bites at the
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apple.” Id. at 399. Likewise, in Logan, the Sixth Circuit
considered whether a criminal defendant received ef-
fective assistance of counsel at the plea negotiation
stage when he was represented by two attorneys, one
of whom was constitutionally ineffective. 910 F.3d at
869. There, the court concluded that the defendant’s
overall representation was not impaired because he
was simultaneously counseled by an effective attorney,
“who provided all that the Sixth Amendment requires.”
Id. at 872.

Turning to the facts of this appeal, we conclude
that Ochoa does not allege sufficient facts to establish
that Perez’s alleged conflict deprived Ochoa of effective
assistance of counsel. Novaton, 271 F.3d at 1012 n.11.
Perez’s representation lasted at most a few months, be-
ginning soon after Ochoa’s arrest in October 1999
and ending in early 2000. And for the entirety of that
“very limited representation,” Ochoa was simultane-
ously represented by Quinon, whom he does not allege
was conflicted.! After Perez withdrew, Ochoa was rep-
resented through trial by yet more lawyers, who are
also not alleged to have been conflicted.

! In his briefing, Ochoa disputes the timing of Quinon’s rep-
resentation, arguing that it began only after Perez’s representa-
tion had ended. But he does not point to anything to support this
assertion, which is contradicted by the record. Specifically, a wit-
ness testified at the pre-trial evidentiary hearing that Quinon
represented Ochoa “[f]rom the time [he] was charged through the
time of his extradition.”
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B. Evidentiary Hearing

Because we conclude that Ochoa’s claim fails on
the merits, we cannot say the district court abused its
discretion in denying his request for an evidentiary
hearing. A Section 2255 petitioner is entitled to an
evidentiary hearing “if he alleges facts that, if true,
would entitle him to relief.” Winthrop-Redin, 767 F.3d
at 1216 (cleaned up). “A petitioner need only allege—
not prove—reasonably specific, non-conclusory facts
that, if true, would entitle him to relief.” Id. (cleaned
up). “However, a district court need not hold a hearing
if the allegations are patently frivolous, based upon un-
supported generalizations, or affirmatively contra-
dicted by the record.” Id. (cleaned up); see also Smith v.
Singletary, 170 F.3d 1051, 1054 (11th Cir. 1999) (dis-
trict court need not conduct an evidentiary hearing if
the record conclusively shows petitioner is not entitled
to relief).

Ochoa argues that the district court incorrectly re-
quired him to prove his conflict of interest claim before
granting his request for an evidentiary hearing. We
disagree. It is true that the district court used loose
language in its first order, suggesting that Ochoa
lacked evidentiary support for his assertions. But the
district court later clarified that it required only that
Ochoa allege facts that, if true, would entitle him to
relief. Winthrop-Redin, 767 F.3d at 1216. Ochoa’s peti-
tion does not fail because he lacks evidentiary support
for his allegations. It fails because, as explained above,
his allegations are insufficient to support his theory
that Perez’s conflict of interest affected his defense.
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C. Discovery

Lastly, Ochoa argues that the district court abused
its discretion in denying him discovery. Again, we dis-
agree.

Unlike typical civil litigants, habeas petitioners
are “not entitled to discovery as a matter of ordinary
course.” Bracy v. Gramley, 520 U.S. 899, 904 (1997). In-
stead, it is within the discretion of the district court to
grant discovery upon a showing of good cause. Id. at
904. “Good cause is demonstrated where specific alle-
gations show reason to believe that the petitioner may,
if the facts are fully developed, be able to demonstrate
that he is entitled to relief.” Arthur v. Allen, 459 F.3d
1310, 1310-11 (11th Cir. 2006) (internal quotation marks
and alterations omitted). In sum, “a habeas case is not
a vehicle for a so-called fishing expedition via discov-
ery, in an effort to find evidence to support a claim.”
Borden v. Allen, 646 F.3d 785, 810, n.31 (11th Cir.
2011).

We have held that “good cause for discovery can-
not arise from mere speculation” or “pure hypothesis.”
Arthur, 459 F.3d. at 1311. The district court denied
Ochoa’s request for discovery because his motion
“lack[ed] specific allegations, relying instead on as-
sumptions and conjecture.” And there was “no justifi-
cation for Ochoa’s failure to support his request for
discovery with specifics” because of the significant liti-
gation on this issue at trial.

Ochoa cannot establish good cause for discovery.
As explained above, even if Ochoa’s specific allegations
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could be proven with the aid of discovery, there is no
“reason to believe” that he “may . . . be able to demon-
strate that he is entitled to relief” because he has not
alleged a Sixth Amendment violation. See Arthur, 459
F.3d at 1310-11. So, the district court did not abuse its
discretion in denying Ochoa’s request for discovery on
a futile claim.

IV.
The district court is AFFIRMED.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

Case No. 1:07-cv-22659-KMM

FABIO OCHOA,

Petitioner,
V.
UNITED STATES
OF AMERICA,
Respondent. /
ORDER DENYING MOTION
TO ALTER OR AMEND

(Filed Dec. 27, 2017)

THIS CAUSE came before the Court upon Peti-
tioner Fabio Ochoa’s Motion to Alter or Amend (ECF
No. 181), which challenges the Court’s denial of Claim
VI of Ochoa’s Amended § 2255 Motion (the “§ 2255 Mo-
tion”). The Government responded in opposition. (ECF
No. 182). For the following reasons, the Motion is DE-
NIED.

I. BACKGROUND

Ochoa filed an Amended Motion under 28 U.S.C.
§ 2255, attacking his conviction on several grounds.
(ECF No. 10). This Court denied the § 2255 Motion
and, as relevant here, declined to review Ochoa’s sixth
claim—that Joaquin Perez, counsel for Ochoa during
his detainment in Colombia, rendered constitutionally
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ineffective assistance due to alleged conflicts of inter-
est—reasoning that the Eleventh Circuit had already
denied that claim on direct appeal. (ECF No. 145 at 12).
Ochoa appealed from the Court’s denial of the § 2255
Motion, and the Eleventh Circuit remanded the matter
to this Court to decide Claim VI on the merits. (ECF
No. 167).

In a July 2017 Order, this Court adopted Magis-
trate Judge McAliley’s Report and Recommendation
(“R&R”) and rejected Claim VI on the merits. (ECF No.
180). The Court also declined to issue a Certificate of
Appealability (“COA”). (Id. at 13).

Ochoa now moves, pursuant to Federal Rule of
Civil Procedure 59(e), to alter or amend the July 2017
Order. (ECF No. 181). Ochoa argues that the Court
erred in denying discovery and an evidentiary hearing
because (1) the Court applied the wrong standard of
proof; and (2) he alleged conflicts of interest that ren-
dered Perez’s representation constitutionally ineffec-
tive. (Id. at 1-7). Ochoa also argues that the Court
erred in declining to issue an independent COA ruling
due to Ochoa’s failure to object to the COA recommen-
dation contained in the R&R.! (Id. at 7-8). The Govern-
ment opposes the Motion. (ECF No. 182).

! Additionally, Ochoa invites the Court to review every claim
raised in the § 2255 Motion. (ECF No. 181 at 2). This request is
misplaced. Ochoa sought to challenge the Court’s denial of the
§ 2255 Motion and the Eleventh Circuit issued a COA only as to
Claim VI. (ECF Nos. 165, 167). To the extent that Ochoa raises
new arguments, Rule 59(e) is not the appropriate vehicle. See Ar-
thur v. King, 500 F.3d 1335, 1343 (11th Cir. 2007).
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II. DISCUSSION

“The only grounds for granting a [Rule 59(e)] mo-
tion are newly-discovered evidence or manifest errors
of law or fact.” Arthur v. King, 500 F.3d 1335, 1343
(11th Cir. 2007). A manifest error is “one that amounts
to a wholesale disregard, misapplication, or failure to
recognize controlling precedent.” Shuler v. Garrison,
___F. App’x___ No. 17-¢cv-11287,2017 WL 6016343, *2
(11th Cir. Dec. 5, 2017) (internal citation omitted). A
litigant cannot use a Rule 59(e) motion to “relitigate
old matters, raise argument or present evidence that
could have been raised prior to the entry of judgment.”
Arthur, 500 F.3d at 1343 (internal citation omitted).

A. Discovery and Evidentiary Hearing

Ochoa argues that the Court erred by denying dis-
covery and an evidentiary hearing based on Ochoa’s
failure to prove ineffective assistance when “[t]he law
is clear that, in order to be entitled to an evidentiary
hearing, a petitioner need only allege—not prove—
reasonably specific, non-conclusory facts that, if true,
would entitle him to relief.” (ECF No. 181 at 1-2 (citing
Aron v. United States, 291 F.3d 708, 715 n.6 (11th Cir.
2002) (emphasis in original))). It is correct that “Mil
deciding whether to grant an evidentiary hearing, a
federal court must consider whether such a hearing
could enable an applicant to prove the petitioner’s fac-
tual allegations, which, if true, would entitle the appli-
cant to federal habeas relief.” Schriro v. Landrigan,
550 U.S. 465, 474 (2007). Although the Court set forth
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the correct standard, both the R&R and the July 2017
Order adopting the R&R employ language suggesting
that Ochoa was required to prove a conflict of interest
to secure discovery and an evidentiary hearing. (ECF
Nos. 176, 180). But Ochoa was entitled to neither dis-
covery nor an evidentiary hearing. Indeed, as stated in
the R&R, Ochoa failed to allege “specific allegations,
relying instead on assumptions and conjecture.” (ECF
No. 176 at 27).

Nonetheless, Ochoa insists that he alleged consti-
tutionally ineffective assistance based on two specific
conflicts of interest: (1) a conflict of interest arising
from Ochoa’s refusal to participate in a “pay to play”
scheme—whereby Perez allegedly encouraged Ochoa
to pay the Government in exchange for a favorable plea
agreement, thus discouraging Perez from negotiating
a favorable plea agreement on Ochoa’s behalf and (2) a
conflict of interest arising from Perez’s alleged repre-
sentation of Hector Londofio—who later pleaded guilty
and testified against Ochoa at trial. (ECF No. 181 at 3-
7). Contrary to Ochoa’s arguments, the Court properly
rejected these claims as speculative.

Ochoa’s first claim—that Perez’s alleged partici-
pation in a “pay to play” scheme created a conflict of
interest by discouraging Perez from negotiating a fa-
vorable plea agreement—fails to allege a claim of con-
stitutional ineffective assistance. As stated in the
R&R, even assuming that Perez’s participation in the
scheme created a conflict of interest, any adverse ef-
fect or prejudice is purely speculative and hinges on
conjecture: that Perez could have secured from the
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Government a plea agreement that the Court and
Ochoa, who maintained innocence throughout trial,
would have accepted. (ECF No. 176 at 16-18, 24-25).

Ochoa’s second claim—that Perez’s alleged repre-
sentation of Londofio created a conflict of interest be-
cause Londoiio later testified against Ochoa at trial—
also fails to allege a claim of constitutional ineffective
assistance. With the benefit of hindsight, Ochoa argues
that Perez’s advice may have inspired Londofio to tes-
tify for the Government at Ochoa’s at trial. (ECF No.
181 at 5-6). But as stated in the R&R, “the proper focus,
in evaluating whether a conflict of interest had an ad-
verse effect, is on what the petitioner’s lawyer did or
refrained from doing on the petitioner’s behalf because
of the alleged conflict.” (ECF No. 176 at 20). Moreover,
as stated in the R&R, Ochoa failed to allege prejudice
given that he did not allege facts plausibly suggesting
“that the result of his trial would have been different
but for Perez’s conduct.” (ECF No. 176 at 26). Conse-
quently, Ochoa has failed to identify, as required by
Rule 59(e), any manifest error in the Court’s denial of
discovery and an evidentiary hearing.

B. Certificate of Appealability

Ochoa also argues that the Court erred in declin-
ing to issue a COA, contending that the Court was re-
quired to issue an independent COA ruling regardless
of whether he objected to the R&R on that basis. (ECF
No. 181). A district court shall grant a COA if reasona-
ble jurists would find debatable or wrong the district
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court’s assessment of the constitutional claims. Dean-
Mitchell v. Reese, 837 F.3d 1107, 1112 (11th Cir. 2016).
Here, although the Court’s Order does acknowledge
Ochoa’s failure to object to the COA recommendation
contained in the R&R, the Court’s COA ruling was in-
dependent of that acknowledgment. (ECF No. 180 at
13). In any event, in light of the COA standard, the
Court concludes that no COA was warranted.

III. CONCLUSION

For the reasons set forth above, Petitioner’s Mo-
tion to Alter or Amend (ECF No. 181) is DENIED. No
certificate of appealability shall issue. The case shall
remain CLOSED. All pending motions, if any, are DE-
NIED AS MOOT. Done and ordered in Chambers at
Miami, Florida, this 26th day of December, 2017.

Digitally signed by Kevin Michael Moore

DN: o=Administrative Office of the
US Courts,

email=k_michael moore@flsdu.uscourts.
gov,en= Kevin Michael Moore

Date: 2017.12.26 10:11:50 - 05°00°

/s/ Kevin Michael Moore

K. MICHAEL MOORE

CHIEF UNITED STATES
DISTRICT JUDGE

c:  All counsel of record
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

Case No. 07-¢v-22659-KMM

FABIO OCHOA,
Movant,

V.

UNITED STATES
OF AMERICA,

Defendant. /

ORDER ADOPTING
REPORT AND RECOMMENDATION

(Filed Jul. 26, 2017)

THIS CAUSE came before the Court upon Movant
Fabio Ochoa-Vasquez’s Amended Motion to Vacate, Set
Aside, or Correct Judgment and Sentence pursuant to
28 U.S.C. § 2255 (“Amended Motion”) (ECF No. 10).
This matter was referred to the Honorable Chris M.
McAliley, United States Magistrate Judge, who issued
a Report (ECF No. 176) recommending that the Court
dismiss Ochoa’s Amended Motion. Ochoa timely filed
Objections to the Report (ECF No. 179). For the rea-
sons that follow, the Court adopts Judge McAliley’s Re-
port.
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I. BACKGROUND
A. Operation Millennium

On August 26, 1999, a grand jury charged Ochoa
in a Superseding Indictment with one count of conspir-
acy to possess with intent to distribute cocaine and one
count of conspiracy to import cocaine. See Criminal
Case No. 99-6153 (Cr. Dkt. 10). Ochoa was alleged to
have engaged in the conspiracies between December
1997 and August 1999. Id. Forty-two defendants were
ultimately charged in these conspiracies along with
Ochoa. See Cr. Dkt. 106.

This case stems from a joint investigation of the
United States Drug Enforcement Agency (DEA) and
Colombian law enforcement that took place from 1999
to 2000, and was known as “Operation Millennium.”
See United States v. Ochoa-Vasquez, 428 F.3d 1015,
1022 (11th Cir. 2005) (“Ochoa I”). During the course of
the investigation, agents acquired audio surveillance
tapes from wiretaps that documented Ochoa’s involve-
ment in the narcotics conspiracies. Id. Colombian au-
thorities arrested Ochoa in October of 1999; he was
detained in a Colombian prison until early September
2001, when he was extradited to the United States. See
Cr. Dkt. 537.

Ochoa retained Joaquin Perez as counsel shortly
after his arrest. See Amended Motion at 113. It is un-
clear precisely when Perez’s representation of Ochoa
ended, but it is clear from the record that Perez did not
represent Ochoa after his extradition in September
of 2001. See Cr. Dkt. 1473 at 44. While he was in
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Colombia, Ochoa also retained Jose Quinon, who rep-
resented Ochoa both before and after his extradition.
See ECF No. 169-2 at 2; Cr. Dkt. 508, 783.

During the course of Perez’s representation of
Ochoa, Perez was also representing Nicolas Bergon-
zoli, who was facing drug trafficking charges in the
Southern District of Florida. See United States v. Ni-
colas Bergonzoli, 99-cr-00196-SEITZ (“Bergonzoli Cr.
Dkt.”). Perez had begun representing Bergonzoli a year
before Ochoa in December 1998, and he stayed on as
Bergonzoli’s counsel for years afterward until the con-
clusion of his case.

While in Colombian custody, Ochoa was solicited
to participate in the Rehabilitation Program of Narcot-
ics Traffickers (“the Program”). See Ochoa I, 428 F.3d
at 1022; see also Amended Motion at 113. The Program
was a fraudulent scheme in which DEA informant Ba-
ruch Vega “solicited drug traffickers to surrender to
the U.S. government by promising to arrange phony
cooperation deals.” Ochoa I, 428 F.3d at 1022. The traf-
fickers were told that as part of the Program, the Gov-
ernment would grant them credit so they could obtain
better plea deals from prosecutors if they paid the Gov-
ernment large sums of money and surrendered drugs
to U.S. authorities through staged drug busts. Id. U.S.
authorities would then confiscate the drugs and attrib-
ute them to other traffickers; it is unclear whether
participants in the Program did in fact obtain more fa-
vorable plea bargains. Id.
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Vega apparently suggested to Ochoa that he pay
$30 million and surrender drugs in return for Gov-
ernment leniency. Id. at 1023; see also Amended Mo-
tion at 113. Bergonzoli also encouraged Ochoa to join
the Program. Ochoa argues that Perez’s simultaneous
representation of Ochoa and Bergonzoli under these
circumstances created a conflict of interest that de-
prived Ochoa of the effective assistance of counsel.

Although Perez and Quinon both pursued plea
agreements for Ochoa while he was imprisoned in Co-
lombia, Ochoa never accepted an offer. See ECF No.
169-2; Cr. Dkt. 1141 at 28-34. Ochoa also refused to ac-
cept any plea agreements the Government offered to
his trial counsel—in fact, Ochoa was the only Opera-
tion Millennium defendant to take his case to trial. Id.

B. Hector Londono

Ochoa’s Claim IV also involves Hector Londono,
one of Ochoa’s codefendants who ultimately pleaded
guilty. Londoifio, like Ochoa, had been arrested in Co-
lombia in October 1999 and had been detained in the
same Colombian prison until his extradition to the
United States. Londofio had retained Jorge Ivan Gomez
Ramirez, a Colombian attorney, to represent him upon
his arrest in 1999. Soon thereafter, as early as Decem-
ber 1999, Londono began attempting to secure a deal
with the Government in exchange for his cooperation.
See Cr. Dkt. 1578 at 2, 5-6, 25.

Londono would later testify at Ochoa’s trial.
Londorfio testified that the only advice he received from
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Perez upon their meeting in the Colombian prison on
February 25, 2000, was that Perez should “see if [he
could] make a deal with the Government” once he ar-
rived in the United States—“cooperate and see what
happens in the end.” Cr. Dkt. 1578 at 30. Londofio tes-
tified that he had already been trying to strike a deal
with the Government in exchange for his cooperation.
Id. at 25, 30. Perez provided an affidavit stating that
at this February 2000 meeting, he did not discuss any
details of the case with Londofo. See ECF No. 169-1 at
2.

Perez Jorge Ivan Gomez Ramirez, a Colombian at-
torney who represented Londofio for a time, also pro-
vided a declaration corroborating that Londofio and
Perez met on this date. See ECF No. 174-1 at 2. Gomez
Ramirez alleges that on this date, Londofio and Ochoa
provided Perez with documents regarding Operation
Millennium. Id. at 3. Gomez Ramirez alleges in his dec-
laration that after the February 2000 meeting Perez
continued communicating with Londofno’s wife about
Londofio’s case and represented “that he was going to
be Mr. Londofio’s defense attorney in the United States.”
Id. at 2-3.

On or about December 19, 2000, Londofio was ex-
tradited to the United States, at which point attorney
Glenn B. Kritzer entered his appearance as Londofo’s
attorney. Kritzer would remain Londofio’s attorney
until the conclusion of his case. On April 19, 2001,
Londofio pleaded guilty pursuant to a plea agreement
that documented his cooperation with the Govern-
ment. This cooperation included testifying for the
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Government at Ochoa’s trial. In exchange for his coop-
eration, Londorio received a reduced sentence.

C. Ochoa’s Criminal Proceedings

Quinon’s representation of Ochoa in the United
States concluded in April 2002, when Roy Black and
Howard Srebnick entered appearances on Ochoa’s be-
half. Black and Srebnick represented Ochoa through
his trial, his sentencing, and his appeal. Prior to the
start of Ochoa’s trial, Black and Srebnick filed a Mo-
tion to Dismiss the Indictment and Suppress Evidence
on the basis that the Indictment had been filed in re-
taliation for Ochoa’s refusal to pay a $30 million bribe
in order to participate in the program. See Cr. Dkt. 987.
In the alternative, the Motion to Dismiss requested
that the Court suppress certain evidence, unseal cer-
tain documents, and disqualify Perez (as well as an-
other attorney) from representing any codefendant,
witness, or potential witness due to Perez’s alleged in-
volvement in the Program and the alleged conflict of
interest resulting from Perez’s prior representation of
Ochoa and others. Perez intervened in the case for the
limited purpose of responding to these claims against
him. Following an evidentiary hearing, the Court de-
nied Ochoa’s Motion to Dismiss.

During the course of Ochoa’s trial, his attorneys
filed a motion to unseal the court file in Bergonzoli’s
criminal case; they argued that they needed to review
the file’s contents before determining whether to call
Bergonzoli as a witness. See Bergonzoli Cr. Dkt. at 50.
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Perez, as Bergonzoli’s counsel, opposed this motion. Id.
at 53. The Court granted the motion in part, ordering
that the file be unsealed with the exception of certain
documents that, if unsealed, could endanger Bergon-
zoli or his family and friends in Colombia. Id. at 54.

As noted above, the Government and Ochoa’s at-
torneys had discussed potential plea agreements prior
to trial, but Ochoa did not accept one. The Govern-
ment’s evidence at trial included wiretap recordings,
documents, and testimony from cooperating wit-
nesses, including Londofio. Bergonzoli did not testify
at Ochoa’s trial.

After the jury convicted Ochoa of both charges,
Ochoa filed a motion for a new trial and a renewed mo-
tion to dismiss the Indictment, again on the basis that
Perez’s representation of Bergonzoli violated his Sixth
Amendment right to a fair trial. The Court denied the
motions in part because Ochoa “failed to sufficiently
allege any facts that point to an actual conflict which
would entitle him to relief.” See Cr. Dkt. 1551 at 2.
Ochoa was subsequently sentenced to 365 months in
prison. See Cr. Dkt. 1562.

D. Ochoa’s Habeas Petition and the Elev-
enth Circuit’s Remand

In October 2007, Ochoa timely filed the instant
habeas petition pursuant to 18 U.S.C. § 2255. On
February 13, 2008, Ochoa filed the operative Amended
Motion. In his Amended Motion, Ochoa claims that he
was deprived of the effective assistance of Perez’s
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counsel due to Perez’s representation of Bergonzoli and
Londono. See ECF No. 10, 112-127 (“Claim IV”). In
March 2011, this Court found that the Eleventh Cir-
cuit had already disposed of Claim IV on the merits
and denied the Amended Motion on that basis. How-
ever, upon Ochoa’s appeal of the decision, the Eleventh
Circuit found that the Court had erred in failing to
evaluate the merits of Claim IV and remanded to this
Court for further proceedings.

On December 9, 2016, Judge McAliley issued a Re-
port in which she considered the merits of Claim IV.
Judge McAliley’s Report recommends that (1) Claim
IV of Ochoa’s Amended Motion be denied and (2) no
certificate of appealability be issued.

For the reasons discussed herein, the Court adopts
Judge McAliley’s Report.

II. LEGAL STANDARD

Section 2255 authorizes a prisoner to move a
court to vacate, set aside, or correct his or her sentence
where “the sentence was imposed in violation of the
Constitution or laws of the United States, or ... the
court was without jurisdiction to impose such sentence,
or . .. the sentence was in excess of the maximum au-
thorized by law, or is otherwise subject to collateral at-
tack.” 28 U.S.C. § 2255(a).

The Sixth Amendment guarantees a criminal de-
fendant the right to the assistance of counsel “in all
criminal prosecutions.” U.S. Const. Amend. VI. Sixth
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Amendment claims of ineffective assistance of counsel
are typically considered under the standard set forth
by the United States Supreme Court in Strickland v.
Washington, 466 U.S. 668 (1984). Under the Strickland
standard, a petitioner must demonstrate that (1) his
counsel’s performance was deficient because it “fell
below an objective standard of reasonableness” and
(2) the lawyer’s deficient performance prejudiced peti-
tioner’s defense. Id. at 687-88. To establish prejudice,
the petitioner “must show that there is a reasonable
probability that, but for counsel’s unprofessional er-
rors, the result of the proceeding would have been dif-
ferent.” Id. at 694.

The Supreme Court has offered further guidance
on how courts should evaluate ineffective assistance of
counsel claims that arise from an alleged conflict of in-
terest. The Court held in Cuyler v. Sullivan that in
such cases, the petitioner “must establish that an ac-
tual conflict of interest adversely affected his lawyer’s
performance.” 446 U.S. 335, 350 (1980). The Court clar-
ifies that the “actual conflict” and the “adverse effect”
factors are to be considered jointly; an actual conflict
exists when a conflict adversely affects the counsel’s
performance. See Mickens v. Taylor, 535 U.S. 162, 172,
n.5 (2002).

The Eleventh Circuit has determined that a con-
flict of interest exists where the attorney has “incon-
sistent interests.” Aguilar-Garcia v. United States, 517
Fed. Appx. 880, 882 (11th Cir. 2013). This is a fact-spe-
cific inquiry that requires specific examples of incon-
sistent interest, not merely conclusory allegations. See
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McCorkle v. United States, 325 Fed. Appx. 804, 808
(11th Cir. 2009); Jean v. United States, 2011 WL
6202286, at *2 (S.D. Fla. Dec. 5, 2011). To establish
that there has been an adverse effect on the petitioner,
the petitioner must demonstrate (1) that his attorney
“could have pursued a plausible alternative strategy,”
(2) “that this alternative was reasonable[,]” and (3)
that his attorney did not follow the alternative strat-
egy “because it conflicted with the attorney’s external
loyalties.” See Aguilar-Garcia, 517 Fed. Appx. at 882
(citation omitted).

A petitioner who fails to meet the Sullivan stand-
ard may nonetheless still prevail under the Strickland
standard, as under Strickland a petitioner need not es-
tablish that there was an actual conflict. The Court
considers both standards in evaluating Ochoa’s claim.

The Court reviews de novo any part of the Magis-
trate Judge’s report that has been properly objected to.
Fed. R. Civ. P. 72(b)(3).

III. DISCUSSION

A. Ochoa’s Ineffective Assistance of Coun-
sel Claim Fails Under the Sullivan
Standard

In her Report, Judge McAliley applies the Sulli-
van standard in evaluating three arguments raised by
Ochoa in his Amended Motion. First, Ochoa argues
that Perez failed to solicit a “legitimate” plea bargain
for Ochoa due to his representation of Bergonzoli in
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Colombia. Second, Ochoa argues that Perez’s represen-
tation of Londono while in Colombia created a conflict
of interest. Third, Ochoa argues that Perez’s represen-
tation of Bergonzoli throughout Ochoa’s criminal trial
created a conflict that deprived Ochoa of the effective
assistance of counsel. Judge McAliley concludes that
Ochoa has not established that an actual conflict ex-
isted with regard to all three of these scenarios. The
Court agrees.

As to Ochoa’s first argument, Ochoa claims that
Perez “helpled] his other client [Bergonzoli] attach an
unlawful $30 million kickback to any agreement be-
tween [Ochoa] and the government.” See ECF No. 10
at 113-121. Ochoa argues that because Perez was fo-
cused on helping Bergonzoli with his scheme, Perez
failed to seek a “legitimate” plea agreement from the
Government that did not involve a kickback, thereby
preventing Ochoa from obtaining a favorable deal.

However, the Court agrees with the Report’s find-
ing that Ochoa’s evidence of a conflict of interest under
these circumstances is insufficient. Ochoa does not of-
fer proof that Perez attempted to aid Bergonzoli with
regard to the Program, but rather makes vague and
general allegations to hundreds of pages of transcripts.
See Report at 15 (citing ECF No. 173 at 5). “A peti-
tioner has the burden of establishing his right to fed-
eral habeas relief and of proving all facts necessary to
show a constitutional violation.” See Romine v. Head,
253 F.3d 1349, 1357 (11th Cir. 2001). The Court agrees
with Judge McAliley that the transcripts nevertheless
do not contain evidence that Perez aided Bergonzoli in
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a scheme and damaged Ochoa’s chances of striking a
plea. Ochoa must do more than raise general allega-
tions of a conflict—he must show “specific instances of
inconsistent interests.” Jean v. United States, 2011 WL
6202286, at *2 (S.D. Fla., Dec. 5, 2011).

Furthermore, even if Ochoa could demonstrate in-
consistent interests, there is no evidence that he was
adversely affected by Perez’s representation of Bergon-
zoli. The Court agrees with Judge McAliley that Ochoa
did not demonstrate the three requirements estab-
lished in Aguilar-Garcia. 517 Fed. Appx. at 882. Ochoa
does not explain how Perez might have obtained a
more favorable plea agreement on his behalf. In fact,
this argument is undercut by the evidence that
Ochoa’s other lawyers also tried to negotiate a plea
agreement, yet Ochoa would not agree to one. See ECF
No. 169-2 at 3.

The Court also agrees with the Report that Perez’s
representation of Londofio did not amount to a conflict
of interest. There is insufficient evidence to establish
that Perez was actually retained by Londono once he
was in the United States. Once again, Ochoa does not
identify specific examples of how Perez’s representa-
tion of Londono in Columbia resulted in inconsistent
interests. Furthermore, as with Perez’s representation
of Bergonzoli, Ochoa does not demonstrate that he
suffered an adverse effect from the Londofio repre-
sentation. The record shows that Perez continued his
attempts to secure Ochoa a plea agreement with the
Government even after his February 2000 meeting
with Londono. It is unclear what Perez could have done
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that he did not do in the course of his brief representa-
tion of Ochoa.

Finally, the Court adopts the Report’s findings
with regard to Ochoa’s third argument that Perez’s
representation of Bergonzoli during the course of
Ochoa’s criminal trial created an actual conflict. As the
Report explains, the “fundamental flaw” in this argu-
ment is that Perez was not Ochoa’s lawyer at the time
that the events of this alleged conflict of interest oc-
curred. See Report at 23. Here, Ochoa’s Sixth Amend-
ment claim is based on events in the lead up to and
during the course of his trial, when Ochoa was repre-
sented by new counsel. By this point in time, Ochoa no
longer had a Sixth Amendment right to effective coun-
sel with regard to Perez. Id.

For the reasons above, all three of the conflict of
interest arguments raised by Ochoa fail under the Sul-
livan analysis.

B. Ochoa’s Ineffective Assistance of Coun-
sel Claim Fails Under the Strickland
Standard

As noted above, the Strickland standard does not
require that Ochoa establish that Perez had an actual
conflict of interest. In addition, the Eleventh Circuit
has held that a habeas petitioner raising an ineffective
assistance of counsel argument must “carry his bur-
den on both Strickland prongs”—he must demonstrate
both that his counsel’s performance was deficient and
that he suffered prejudice—“and a court need not
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address both prongs if the defendant has made an in-
sufficient showing on one.” Osley v. United States, 751
F.3d 1214, 1222 (11th Cir. 2014). The Court agrees with
the Report’s finding that Ochoa has failed to establish
prejudice and therefore need not evaluate Perez’s per-
formance under Strickland.

As discussed above, Ochoa claims that Perez’s al-
leged attempts to aid Bergonzoli in convincing Ochoa
to join the Program “ruined [Ochoa’] real opportunities
for legitimate plea bargaining” and “result[ed] in a lost
opportunity to negotiate a plea.” See Ochoa’s Response
at 6 (ECF No. 137). In order to show prejudice with re-
gard to plea negotiations, a defendant must establish
a reasonable probability that but for counsel’s ineffec-
tiveness (1) “the plea offer would have been presented
to the court (i.e., that the defendant would have ac-
cepted the plea and the prosecution would not have
withdrawn it in light of intervening circumstances)|,]”
(2) “the court would have accepted its terms[,]” and (2)
“the conviction or sentence, or both, under the offer’s
terms would have been less severe than under the
judgment and sentence that in fact were imposed.”
Lafler v. Cooper, 123 S. Ct. 1376, 1385 (2012); see also
Missouri v. Frye, 132 S. Ct. 1399, 1403 (2012).

Ochoa does not point to any evidence to suggest
the kind of deal he would have been offered if not for
Perez’s alleged behavior, nor does the record suggest he
would have accepted such a deal. Ochoa continued to
maintain his innocence up until the trial and did not
accept a deal brought to him while he was represented
by different counsel. See Motion to Dismiss Indictment
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at 62-63 (Cr. Dkt. 987); ECF No. 169-2 (“Sometime in
the early months of 2003, prior to trial, attorneys Roy
Black and Howard Srebnic, who were the new counsel
of record for Defendant Ochoa, met with the prosecu-
tion. . . . During one such meeting, an offer was extended
calling for Defendant Ochoa to enter a guilty plea in
exchange for the recommendation by the United States
of a sentence of no more than twenty years. This offer
was also rejected by Defendant Ochoa.”).

Ochoa also fails to provide evidence that Perez’s
conversation with Londofio was the cause of Londoiio’s
decision to cooperate against him. However, even if Pe-
rez’s conversation was the cause, the Court is uncon-
vinced that the jury’s guilty verdict depended upon
Londofio’s testimony. Throughout the trial, the Gov-
ernment provided ample evidence to support Ochoa’s
conviction, including wiretap recordings, other cooper-
ating witnesses, and documentary evidence. See ECF
No. 169; see also Ochoa I, 428 F.2d at 1022. Ochoa does
not meet his burden of demonstrating that he was prej-
udiced by Perez’s interaction with Londono.

Finally, as previously discussed, Perez’s conduct
while he was not Ochoa’s counsel cannot serve as the
basis of a Sixth Amendment claim, under either the
Sullivan or Strickland standard.

C. Ochoa’s Discovery and Evidentiary
Hearing Requests Are Denied

The Court denies Ochoa’s request for further dis-
covery and an evidentiary hearing. A habeas petitioner
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“is not entitled to discovery as a matter of ordinary
course.” Bracy v. Gramley, 520 U.S. 899, 904 (1997). Ra-
ther, he must establish good cause, which exists where
specific allegations show reason to believe that the pe-
titioner may, if the facts are fully developed, be able to
demonstrate that he is entitled to relief.” Vanholten v.
United States, 2016 WL 1170981, at *5 (M.D. Fla.,
March 25,2016) (quoting Arthur v. Allen, 459 F.3d 1310
(11th Cir. 2006)). Rather than demonstrate that good
cause exists to warrant further discovery and an evi-
dentiary hearing, Ochoa merely offers speculation. Fur-
thermore, “a district court need not hold an evidentiary
hearing [on an ineffective assistance of counsel claim]
if it can be conclusively determined from the record
that petitioner was not denied effective assistance of
counsel.” See Smith v. Singletary, 170 F.3d 1051, 1054
(11th Cir.1999) (citation omitted).

D. Ochoa’s Objections

While Ochoa filed Objections (ECF No. 179) to the
Report, these Objections amount to reiterations of
Ochoa’s prior arguments without sufficient support
from the record. Although Ochoa once again requests
further discovery and an evidentiary hearing, it is
clear from the record that Ochoa’s ineffective assis-
tance of counsel claim fails on the merits for the rea-
sons discussed above.
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E. Certificate of Appealability

In her Report, Judge McAliley determined that
based on the record, “Ochoa cannot make [a] substan-
tial showing of a denial of a constitutional right” so as
to warrant the issuance of a certificate of appealability
pursuant to 18 U.S.C. 2253(c)(2). See Report at 28.
However, Judge McAliley directed Ochoa to raise any
challenges to this finding in his Objections. Id. Ochoa
did not do so. Accordingly, the Court adopts the Re-
port’s finding. No certificate of appealability shall issue
in this case.

IV. CONCLUSION

UPON CONSIDERATION of the Amended Mo-
tion, the Eleventh Circuit’s Remand Order, the Report,
the pertinent portions of the record, and being other-
wise fully advised in the premises, it is hereby OR-
DERED AND ADJUDGED that Movant Ochoa’s
Amended Motion (ECF No. 10) is DENIED. It is fur-
ther ORDERED AND ADJUDGED that Magistrate
Judge McAliley’s Report and Recommendation (ECF
No. 176) is ADOPTED and that no certificate of appeal-
ability shall issue.

The Clerk of Court is instructed to CLOSE THIS
CASE. All pending motions are DENIED AS MOOT.
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DONE AND ORDERED in Chambers at Miami,
Florida, this 26th day of July, 2017.

Digitally signed by Kevin Michael Moore

DN: o=Administrative Office of the
US Courts,

email=k_michael moore@flsdu.uscourts.
gov,en= Kevin Michael Moore

Date: 2017.07.26 14:44:08 - 04’00’

/s/ Kevin Michael Moore

K. MICHAEL MOORE

CHIEF UNITED STATES
DISTRICT JUDGE

c:  All counsel of record
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 07-CIV-22659-MOORE/MCALILEY

FABIO OCHOA-VASQUEZ,

Plaintiff,

V.

UNITED STATES OF AMERICA,
Defendant. /

REPORT AND RECOMMENDATION ON
AMENDED MOTION TO VACATE, SET ASIDE
OR CORRECT JUDGMENT AND SENTENCE

(Filed Dec. 9, 2016)

Petitioner, Fabio Ochoa-Vasquez, filed an
Amended Motion to Vacate, Set Aside, or Correct Judg-
ment and Sentence and Memorandum of Law pursu-
ant to 28 U.S.C. § 2255 (“Amended Motion”). [DE 10].
The Court denied the Amended Motion, and Ochoa ap-
pealed that decision to the Eleventh Circuit Court of
Appeals. [DE 145, 150]. The Eleventh Circuit granted
a Certificate of Appealability on one issue: “[w]hether
the district court erred by failing to reach the merits of
Ochoa’s claim in his 28 U.S.C. § 2255 motion to vacate,
that his initially retained counsel, Joaquin Perez, was
constitutionally ineffective due to a conflict of interest,
based on its finding that the claim was barred from re-
view by this Court’s decision on direct appeal.” [DE
165]. This issue was set forth in Claim VI of the
Amended Motion.
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The Eleventh Circuit answered that question in
the affirmative, and remanded the matter to this Court
to consider the merits of Ochoa’s claim that Perez did
not provide Ochoa the effective assistance of counsel,
as required by the Sixth Amendment, due to a conflict
of interest. The Honorable K. Michael Moore referred
the Amended Motion to me for a Report and Recom-
mendation on that issue. [DE 172]. The United States
filed a Supplemental Memorandum of Law and Ochoa
a Reply. [DE 169, 173]. I have thoroughly reviewed the
parties’ memoranda of law, the relevant portions of the
record and the applicable law. For the reasons that fol-
low I recommend that the Court deny Ochoa’s claim.

L. Background

The factual and procedural history of this case is
extensive and largely summarized in two decisions of
the Eleventh Circuit that reviewed Ochoa’s conviction:
United States v. Ochoa-Vasquez, 428 F.3d 1015 (11th
Cir. 2005) (“Ochoa I”’) and United States v. Ochoa-
Vasquez, 179 Fed. Appx. 572 (11th Cir. 2006) (“Ochoa
II”). 1 set forth only those facts relevant to this Report
and Recommendation.

On August 26, 1999, a grand jury returned a Su-
perseding Indictment that accused Ochoa and 32 other
defendants with drug trafficking. Ochoa was charged
in two counts, with conspiracy to possess with the
intent to distribute cocaine, and with conspiracy to
import cocaine. Ochoa was alleged to have engaged
in these conspiracies between December 1997 and
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August 1999. [CR DE 10].! The Court issued a warrant
for Ochoa’s arrest the same day. [CR DE 37]. The grand
jury returned subsequent superseding indictments,
the last of which was the Fourth Superseding Indict-
ment filed on November 22, 1999.[CR DE 106]. The
Fourth Superseding Indictment (hereafter, “the Indict-
ment”) increased the total number of defendants to 43,
but brought the same charges against Ochoa.

The Indictment was the result of a joint United
States Drug Enforcement Agency (DEA) and Colom-
bian law enforcement investigation, in 1999 and 2000,
known as “Operation Millennium.” Ochoa I, 428 F.3d
at 1022. Wiretaps documented Ochoa’s involvement in
the charged narcotics conspiracies. Id. Colombian au-
thorities arrested Ochoa in October 1999 on this
Court’s warrant, Id. and he was extradited to the
United States a year later, in early September 2001.
[CR DE 537]. Ochoa was held in a Colombian prison
from the time of his arrest until his extradition. [DE
10, pp. 2-3].

At some point not long after Ochoa’s arrest,
Joaquin Perez was retained to represent Ochoa. [DE
10, p. 113]; [DE 169, p. 3].2 It is unclear precisely when

! Docket entries for Ochoa’s underlying criminal case, U.S. v.
Bernal-Madrigal et al, 99-06153-KMM, are referred to herein as
“CRDE __”

2 There is no evidence of a formal retainer agreement and it
is unclear whether Perez was compensated for his representation
of Ochoa or whether Ochoa directly, or someone on his behalf, ar-
ranged for Perez' representation. Regardless, Perez has
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this representation ended, but his trial counsel stated
that it ended in early 2000, [CR DE 1473, p. 44], and it
is clear that Perez did not represent Ochoa when he
was extradited in early September 2001. While he was
in Colombia, Ochoa also retained attorney Jose Qui-
fion, who represented Ochoa longer than Perez did,
both before and after his extradition. [DE 169-2, p. 2];
[CR DE 508, 783].

a. Nicolas Bergonzoli and the Program

Perez’ representation of Ochoa occurred at a time
when Perez also represented Nicolas Bergonzoli, who
had drug trafficking charges pending against him in
this District in a different case. See U.S. v. Nicholas
Bergonzoli, 99-CR-00196-Seitz.? Perez entered his ap-
pearance as counsel for Bergonzoli a year earlier, in
December, 1998, [Bergonzoli CR DE 2, 3] and remained
his counsel over a period of years, until the conclusion
of Bergonzoli’s case.

When he was in Colombian custody, Ochoa was so-
licited to participate in a fraudulent scheme known as
the Rehabilitation Program of Narcotics Traffickers
(the “Program”). Ochoa I, 428 F.3d at 1022; see also [DE
10, p. 113]. The Program was the brainchild of DEA in-
formant Baruch Vega and the Eleventh Circuit de-
scribed it this way:

acknowledged his “very limited representation” of Ochoa. [CR DE
1087, p. 6, n.4].

3 Citations to that case are to “Bergonzoli CR DE __.”
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... Vega solicited drug traffickers to surren-
der to the U.S. government by promising to
arrange phony cooperation deals. The traffick-
ers were told that they could join the Program
by paying large sums of money and surrender-
ing drugs to U.S. authorities through phony
drug busts. The confiscated drugs would then
be attributed to other traffickers. The Pro-
gram’s recruits were told that they would re-
ceive credit for their “cooperation,” enabling
them to obtain favorable plea bargains from
U.S. prosecutors. It remains unclear whether
any of these promises were ever carried out,
and the prosecutors in Ochoa’s cases disavow
any knowledge of Vega’s scheme prior to
Ochoa’s indictment.

Ochoa I, 428 F.3d at 1022.

Vega apparently proposed that Ochoa participate
in the Program by paying $30 million and “confiscated”
drugs in return for Ochoa receiving some sort of gov-
ernment leniency. Ochoa I, 428 F.3d at 1023; [DE 10, p.
113].# Bergonzoli promoted Vega’s proposal by encour-
aging Ochoa to join the Program.’> Ochoa contends that
this created a conflict of interest for Perez and caused
Perez to not provide Ochoa the effective assistance of
counsel to which Ochoa was entitled. To support this

4 The vagueness of this proposal is striking. Ochoa offers no
details, such as who was to receive the payment and confiscated
drugs, or what type of leniency Ochoa was promised.

5 Ochoa again lacks specifics, providing no coherent explana-
tion of how and when Bergonzoli promoted the Program, or how
and why Bergonzoli would benefit if Ochoa joined.
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claim, Ochoa references transcripts of two meetings,
that his brother Jorge secretly recorded, in which
Ochoa was purportedly solicited, through his brother
Jorge, to join the Program. The first meeting, on Janu-
ary 22, 2000, was between Perez and Jorge. [CR DE
989, pp. 421-74, Transcript of January 22, 2000 meet-
ing]. The second meeting, on January 29, 2000, was be-
tween Jorge, Berganzoli and Perez. [CR DE 989, pp.
476-530; Transcript of January 29, 2000 meeting].
Ochoa maintains that these transcripts document Pe-
rez’ solicitation of Ochoa — on behalf of his other client
Berganzoli — to join the Program but, as is explained
below, that is not evident from the transcripts. The rec-
ord is clear, however, that Ochoa declined to join the
Program. Id. [DE 10, p. 113].

While Ochoa was in Colombian custody, both Perez
and Quinion discussed with the U.S. Government the
possibility of Ochoa entering into a plea agreement in
which Ochoa might cooperate with the government
and possibly waive his right to extradition hearings.
[CR DE 1141, pp. 28-34]; [DE 169-2]. Ochoa did not ac-
cept any of the plea offers the government made.® [DE
169-2]. In the end, Ochoa was the only Operation Mil-
lennium defendant who went to trial.”

6 This includes plea agreements the government later offered
to Ochoa via his trial counsel. [DE 169-2, p. 3].

" The indictments against defendants Sepulveda-Rios,
Sanchez, Echeverry and Esquiva Sotelo were dismissed for rea-
sons unrelated to a plea agreement. [CR DE 487, 2045, 2167,
2105, 2109].
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b. Hector Londono

Hector Londoiio was a codefendant of Ochoa, who
ultimately plead guilty. Like Ochoa, he was arrested in
Colombia in October 1999 and was detained in the
same Colombian prison as was Ochoa, until his extra-
dition. [DE 174-1, pp. 1-2]. At the time of his arrest,
Londono retained a Colombian attorney, Jorge Ivan
Gomez Ramirez, to represent him. [DE 174-1 p. 1]; [CR
DE 1578, p. 26]. Soon after his arrest, at least as early
as December 1999, while still in Colombian custody,
Londofio began trying to negotiate a deal with the U.S.
Government that included his cooperation. [CR DE
1578, pp. 2, 5-6, 25]. He testified that he began his co-
operation by sending communications to the govern-
ment through his wife. [Id. at p. 6].

Ochoa claims that Perez represented Londofio at
the same time that Perez represented Ochoa. The only
evidence on this subject is the declaration of Jorge Ivan
Gomez Ramirez. He wrote that in February 2000 in Co-
lombia, he met with Bergonzoli who said he had hired
Perez to represent Londofio in the United States, and
that he would pay those legal fees. [DE 174-1, p. 1, | 3].
Gomez Ramirez also wrote that on February 25, 2000,
he escorted Perez to the Colombian prison to meet
Londofio, and the two met for about an hour, after
which Perez met with Ochoa in his cell. [DE 174-1, p.
2, 14]. Both Perez and Londoiio confirm that they met
on that date. [CR DE 1578, p. 30]; [DE 169-1]. Londono
testified that the only advice he got from Perez at the
meeting was “to see if you can make a deal with the
Government. Wait until you get there, cooperate and



App. 46

see what happens in the end.” [CR DE 1578, p. 30].
Londorio testified this was something he was already
trying to do. [Id. at p. 25 (testifying that in December
of 1999 he “start[ed] attempting to negotiate a deal
with the prosecutors ... ”)]; [Id. at p. 30 (“From the
very first moment when I approached the U.S. Govern-
ment my intention was always to cooperate.”)]. In his
affidavit Perez writes that at that meeting with
Londorfio, Perez “did not discuss with [Londono] any de-
tails about the case.” [DE 169-1, p. 2].

According to attorney Gomez Ramirez, Perez ob-
tained documents regarding Operation Millennium
from Londono and Ochoa at the February 25, 2000
meetings. [DE 174-1, p. 2, { 5]. No information is pro-
vided about the nature of those documents, or what Pe-
rez did with them. Gomez Ramirez wrote that after the
February meeting Perez communicated with
Londono’s wife about Londofio’s case and that “Perez
continued to convey the understanding that he was go-
ing to be Mr. Londonio’s defense attorney in the United
States.” [DE 174-1, p. 2-3, {5] (emphasis supplied).

Londofio was extradited to the United States on or
about December 19, 2000, and at that time attorney
Glenn B. Kritzer entered his appearance as Londono’s
attorney, and represented him until the conclusion of
the case. [CR DE 305, 308, 339]. Londofio pled guilty
on April 19, 2001, pursuant to a plea agreement that
documented his agreement to cooperate with the Gov-
ernment. [CR DE 407, 408]. As part of his cooperation,
Londorio testified for the government at Ochoa’s trial,
after which the court reduced Londofio’s sentence.
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c. The criminal proceedings

As mentioned above, Ochoa was extradited to the
United States in early September 2001, and had his
initial appearance before this Court represented by
Mr. Quinon. That representation ended in April 2002,
when Roy Black and Howard Srebnick entered their
appearances on his behalf. [CR DE 508, 509, 783, 784].
They were Ochoa’s lawyers through his trial and sen-
tencing and on appeal.

Ochoa’s trial attorneys filed a Motion to Dismiss
the Indictment and Suppress Evidence. In it they ar-
gued that the Indictment was filed in retaliation for
Ochoa’s refusal to pay a $30 million bribe and partici-
pate in the Program, and they urged the Court to dis-
miss the Indictment as a sanction for the government’s
outrageous misconduct. [CR DE 987]. Alternatively,
they asked the Court to suppress certain evidence, un-
seal certain documents, and disqualify Perez (and an-
other lawyer) from representing any co-defendant,
witness or potential witness because of his alleged
complicity in promoting the Program and the conflict
of interest this created during their earlier representa-
tions of Ochoa. [Id. at pp. 119-124]. Perez intervened in
the case for the limited purpose of addressing the
claims raised in that Motion regarding his alleged mis-
conduct and conflict of interest. [CR DE 1087, 1102].
The Court held an evidentiary hearing on that Motion
and denied it. [CR DE 1141, 1163, 1339].

In another motion filed after Ochoa’s trial had be-
gun, Ochoa’s trial attorneys asked the court to unseal
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the court file in Bergonzoli’s criminal case. [Bergonzoli
CR DE 50]. Ochoa argued he needed to review the
sealed documents before he could decide whether to
call Bergonzoli as a witness at his trial. [Id.]. Perez, as
Bergonzoli’s counsel, opposed this, contending that the
files needed to be sealed to protect the safety of Ber-
gonzoli and his family and friends in Colombia. [Ber-
gonzoli CR DE 53]. The Court granted Ochoa’s motion
in part and ordered that the file be unsealed, with the
exception of certain documents. [Bergonzoli CR DE
54]. After Ochoa’s trial concluded, the Court unsealed
most of the remaining documents. [Bergonzoli CR DE
86].

Before his trial, Ochoa’s trial attorneys spoke with
government counsel about a possible guilty plea agree-
ment. [DE 169-2, p. 3]. Ochoa did not accept the gov-
ernment’s plea offer and he went to trial. [Id.]. The
Government’s evidence included wiretap recordings,
documents and the testimony of cooperating witnesses,
including Londofio. Bergonzoli did not testify. In May,
2003, the jury found Ochoa guilty of both charges. [CR
DE 1442].

Ochoa filed a Consolidated Motion for New Trial
and Renewed Motion to Dismiss the Indictment, and
again argued that Perez’ representation of Bergonzoli
violated Ochoa’s Sixth Amendment right to conflict
free counsel. [CR DE 1473, pp. 43-46]. Ochoa also urged
the Court to reconsider his Motion to Dismiss based
upon the newly unsealed documents in Bergonzoli’s
criminal case. [Id. at pp. 46-47]. The Court denied
Ochoa’s Motion, in part because it found that Ochoa
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“failed to sufficiently allege any facts that point to an
actual conflict which would entitle him to relief.”® [CR
DE 1551, p. 2]. Ochoa was sentenced to serve 365
months imprisonment [CR DE 1562], and he is now
serving that sentence.

d. The habeas corpus petition

Ochoa timely filed the section 2255 motion now be-
fore the Court.? As noted, the Amended Motion in-
cluded a claim that Ochoa had been deprived the
effective assistance of Perez’ counsel, because Perez op-
erated under conflicts of interest that arose from his
representation of Bergonzoli and Londoro. [DE 10, pp.
112-127, Claim VI]. In March, 2011, the Court con-
cluded that the Eleventh Circuit, in Ochoa I, had al-
ready rejected that claim on the merits, and on that
basis denied the claim. [DE 145, p. 12]. As already
noted, the Eleventh Circuit disagreed and remanded
the claim for this Court’s consideration. [DE 167]
(“Ochoa I1D7).

8 Ochoa appealed the Court’s denial of his motion for a new
trial to the Eleventh Circuit. See Ochoa II, 179 Fed. App’x. 572.
As relevant to this Report and Recommendation, the Eleventh
Circuit found that Ochoa’s conflict of interest claim “would be
more appropriately addressed in a § 2255 motion.” Id. at 575.

9 Ochoa first filed his motion in October, 2007. [DE 1]. In Feb-
ruary, 2008, before the government filed its response, Ochoa filed
the Amended Motion, which is addressed in this Report and Rec-
ommendation. [DE 10].
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II. Legal standards
a. Pleading requirement

“[H]abeas corpus petitions must meet heightened
pleading requirements.” Borden v. Allen, 646 F.3d 785,
810 (11th Cir. 2011) (citations omitted). Unlike other
civil actions, where notice pleading is acceptable, a ha-
beas corpus petition must identify evidence that sup-
ports the claim. Id. at 810. This heightened pleading
requirement recognizes that habeas petitions (unlike
other civil lawsuits) follow completed criminal actions
and that “the habeas petitioner ordinarily possesses,
or has access to, the evidence necessary to establish the
facts supporting his collateral claim. .. .” Id.

Ochoa had considerable opportunity to gather ev-
idence to support the ineffective assistance of counsel
claim now before this Court. He was represented
throughout the trial phase (a nearly two year period)
by very able counsel, who repeatedly asserted that
Ochoa’s first lawyer, Perez, had various conflicts of in-
terest that unfairly disadvantaged Ochoa. Ochoa’s
trial counsel actively developed these claims.

Claim VI of the Amended Motion, however, wholly
fails to meet the expected pleading standard. Instead,
it is a confusing series of mostly conclusory allegations
that are unsupported by evidence. Ochoa makes some
effort in his Reply to better explain his claims, and I
have fully considered both his Amended Motion and
Reply, and the evidence cited therein, in my review of
Claim VI.
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b. Sixth Amendment right to the effective
assistance of counsel

The Sixth Amendment guarantees a criminal de-
fendant the assistance of counsel “in all criminal pros-
ecutions.” U.S. CoNST. AMEND. VI. This right attaches
“at or after the initiation of adversary judicial criminal
proceedings — whether by way of formal charge, pre-
liminary hearing, indictment, information or arraign-
ment.” Texas v. Cobb, 532 U.S. 162, 167-68 (2001)
(citation omitted). Ochoa was first charged in this case,
by Superseding Indictment, on August 26, 1999. [CR
DE 10]. He thus had a Sixth Amendment right to the
effective assistance of counsel as of that date, and cer-
tainly during the brief period when Perez served as his
lawyer.1°

Most often, Sixth Amendment claims of ineffective
assistance of counsel are considered under the stan-
dard set forth by the Supreme Court in Strickland v.
Washington. This requires a habeas petitioner to show
that: (1) his counsel’s performance was deficient be-
cause it “fell below an objective standard of reasona-
bleness” and (2) that the lawyer’s deficient
performance prejudiced the defense. Strickland, 466

10 In its response, the Government emphasizes that Ochoa
received the effective assistance of counsel from the time of his
initial appearance through the conclusion of trial, which is no
doubt true. [DE 169]. The government, however, ignores the fact
that Ochoa had a Sixth Amendment right to effective counsel
while he was in custody in Colombia and briefly represented by
Perez. The government does not address whether Ochoa received
the effective assistance of Perez’ counsel when Perez represented
him in Colombia.
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U.S. 668, 687-88 (1984). To establish prejudice, the pe-
titioner “must show that there is a reasonable proba-
bility that, but for counsel’s unprofessional errors, the

result of the proceeding would have been different.”
Strickland, 466 U.S. at 694.

c. When counsel is ineffective because of
a conflict of interest

The Supreme Court has modified the standard for
claims of ineffective assistance of counsel that arise
from a conflict of interest. In Cuyler v. Sullivan, the
Court held that to establish a Sixth Amendment viola-
tion under these circumstances, the petitioner “must
establish that an actual conflict of interest adversely
affected his lawyer’s performance.” 446 U.S. 335, 350
(1980). The Supreme Court later clarified the Sullivan
standard in Mickens v. Taylor, 535 U.S. 162 (2002), in
this way:

[TThe Sullivan standard is not properly read
as requiring inquiry into actual conflict as
something separate and apart from adverse
effect. An ‘actual conflict,” for Sixth Amend-
ment purposes, is a conflict of interest that ad-
versely affects counsel’s performance.

Mickens, 535 U.S. at 172 n.5. Thus, to establish a con-
stitutional violation under Sullivan, a criminal defen-
dant must demonstrate that his attorney had an
actual conflict, meaning (1) a conflict of interest that
(2) adversely affected his lawyer’s performance. See
Herring v. Secretary, Dept. of Corrections, 397 F.3d
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1338, 1357 (11th Cir. 2005) (recognizing that in Mick-
ens, the Supreme Court “rephrased the analysis some-
what and stated an ‘actual conflict’ is what a defendant
must establish under Cuyler to prove a Sixth Amend-
ment violation.”).

A conflict of interest exists when an attorney has
“inconsistent interests.” Aguilar-Garcia v. US., 517
Fed. Appx. 880, 882 (11th Cir. 2013). The inquiry is
“fact-specific,” id., and the conflict “cannot be merely
possible, speculative or hypothetical.” McCorkle v. U.S.,
325 Fed. Appx. 804, 808 (11th Cir. 2009). It is not
enough for a petitioner to make conclusory allegations
of a conflict of interest; rather, proof of “specific in-
stances of inconsistent interests or specific impairment
of [p]etitioner’s interests” is required. Jean v. U.S., No.
09-23134-CIV, 2011 WL 6202286 at *2 (S.D. Fla. Dec.
5,2011).

To establish an adverse effect, the petitioner must
prove three elements: (1) that his attorney “could have
pursued a plausible alternative strategy,” (2) “that this
alternative was reasonable” and (3) that his attorney
did not follow the alternative strategy “because it con-
flicted with the attorney’s external loyalties.” Aguilar-
Garcia, 517 Fed. Appx. at 882 (citation omitted). Un-
like the standard under Stickland which requires proof
of actual prejudice, “a defendant who shows that a con-
flict of interest actually affected the adequacy of his
representation need not demonstrate prejudice in or-
der to obtain relief.” Sullivan, 446 U.S. at 349-50.
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Ochoa claims that conflicts of interest arose for Pe-
rez from his dual representation of Ochoa, Bergonzoli
and Londoio in three instances. I first consider those
claims under the Cuyler v. Sullivan standard, and find
that they are without merit.

The Sullivan standard is an exception to the rule
established in Strickland, and a petitioner who fails to
establish that his lawyer had an actual conflict of in-
terest under Sullivan may still be entitled to relief if
he can show that his counsel was ineffective within the
meaning of Strickland.'* 1 therefore consider whether
Ochoa’s three claims satisfy the Strickland standard,
and find that they do not.

For the reasons explained below, I conclude that
Ochoa has failed to prove a constitutional violation un-
der the Sullivan and Strickland standards.

III. First claim: because of his representation
of Bergonzoli in Colombia, Perez failed to
solicit a “legitimate” plea bargain for
Ochoa

Ochoa’s first argument focuses entirely on events
that occurred in Colombia during Perez’ brief repre-
sentation of Ochoa. Specifically, Ochoa contends that
Perez was conflicted at that time by his concurrent rep-
resentation of Bergonzoli, and because of Perez’ loyalty

1 See e.g., U.S. v. Orantes-Arriaga, 213 F.3d 644, at *1 (9th
Cir. 2000) (“If the defendant cannot prove an actual conflict [un-
der Sullivan], the defendant must meet the performance and prej-
udice prongs of the Strickland test.”).
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to Bergonzoli he did not solicit the government to offer
Ochoa what he calls a “legitimate” plea bargain. [DE
10 at pp. 113-121]. This claim is laden with assump-
tions and inferences, is short on specifics and lacks
evidentiary support.

Although Ochoa does not state this so clearly, he
appears to complain that Bergonzoli worked in concert
with Vega to try to shake down Ochoa for $30 million
and convince Ochoa that this was the price tag for any
plea agreement with the U.S. government. Ochoa
claims Perez “helpled] his other client [i.e., Bergonzoli]
attach an unlawful $30 million kick back to any agree-
ment between [Ochoa] and the government.” [Id. at p.
120]. Ochoa further claims that because Perez was in-
tent on Bergonzoli succeeding in this scheme, Perez did
not actively solicit from the government a plea agree-
ment for Ochoa that did not involve the shakedown,
and thus was hamstrung from securing a favorable
plea agreement for Ochoa.?

2 Ochoa also makes this conclusory assertion: that Perez
did not “attempt[] to obtain a legitimate plea bargain for [Ochoa]
in order to help his client Bergonzoli get cooperation credit with
the government for Fabio Ochoa’s surrender and cooperation.”
[DE 10, p. 120]. Ochoa never explains how Bergonzoli was in a
position to persuade Ochoa to surrender and cooperate, or how
the government would supposedly credit Bergonzoli for Ochoa’s
cooperation. He also provides no evidence to support this state-
ment.
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a. No proof of a conflict of interest

As noted, an attorney has a conflict of interest
when he has “inconsistent interests.” Aguilar-Garcia.,
517 Fed. Appx. at 882. Ochoa must show this with proof
of “specific instances of inconsistent interests.” Jean,
2011 WL 6202286 at *2. He has not done so.

Ochoa cites the transcript of the hearing on
Ochoa’s motion to dismiss the Indictment as support
for this claim, but that transcript offers no proof that
Perez tried to help Bergonzoli promote the Program.
[See DE 10, p. 120, citing DE CR 1132, p. 77]. Ochoa
also references the transcripts of tape recorded meet-
ings that his brother Jorge had with Perez and others,
while Ochoa was in Colombian custody. He makes a
general citation to hundreds of pages of transcripts
and states they “speak for themselves.” [DE 173, p. 5].13
It is Ochoa’s job to tell the Court where in those tran-
scripts is proof of Perez’ complicity in Bergonzoli’s
scheme, but he has not done this. See Romine v. Head,
253 F.3d 1349, 1357 (11th Cir. 2001) (“A petitioner has
the burden of establishing his right to federal habeas
relief and of proving all facts necessary to show a con-
stitutional violation.”).

The only recorded meetings that Ochoa specifi-
cally references are the January 22, 2000 meeting be-
tween Jorge and Perez, and the January 29, 2000
meeting between Jorge, Bergonzoli, Perez and others.

13 These transcripts were filed with the Court in the under-
lying criminal case, in support of Ochoa’s Motion to Dismiss the
Indictment. [CR DE 989].
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[DE 10, pp. 115-16]. Ochoa again does not identify
where in those transcripts is support for his claim. The
Court has nonetheless reviewed those transcripts and
finds that they do not show that Perez assisted Bergon-
zoli in his efforts to promote the Program. In fact, Perez
repeatedly told Jorge that Ochoa could not buy his way
out of his legal problems, and that Ochoa’s best option
would be to enter into a cooperation agreement with
the government. [See CR DE 989, pp. 421-473].14

Ochoa has provided this Court with no evidence
that Perez sought to help Bergonzoli solicit Ochoa to
join the Program. He thus fails to satisfy the first ele-
ment of an actual conflict, that Perez had inconsistent
interests because of his representation of Bergonzoli.

b. No proof of adverse effect

Ochoa also fails to show that Perez’ alleged conflict
of interest had an adverse effect on his representation
of Ochoa. As mentioned above, to prove an adverse
effect Ochoa must show that (1) Perez could have

14 For example, during that conversation, Perez says he told
Vega “with money and with that amount, it is not feasible”, and
Perez told Jorge to “forget about [it] even if you had the $30 mil-
lion.” [CR DE 989, p. 438]. Perez emphasized to Jorge that “the
solution has to be more of a judicial and political combination”
and it was not “a matter of money.” [Id. at pp. 439-441]. Perez also
emphasized that he was not suggesting Ochoa could buy his way
out of the situation. Perez told Jorge that “I want you to under-
stand, because I don’t come here . .. to give ... [the impression]
that something is going to be bought, that doesn’t work like that,
because if it is like that, I don’t want you to even think that I'm
here to suggest that to you.” [Id. at 451].
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pursued a plausible alternative strategy, (2) this alter-
native was reasonable and (3) the alternative strategy
was not followed because it conflicted with Perez’ ex-
ternal loyalties. Aguilar-Garcia, 517 Fed. Appx. at 882.

Ochoa does not clearly explain what alternative
strategy Perez could have pursued but did not because
of his alleged conflict. Ochoa may be arguing that Perez
could have convinced the government to offer Ochoa
a more desirable plea bargain, but he never explains
how Perez might have accomplished this. The evidence
shows that Perez did speak with government counsel
about the possibility of Ochoa entering into an agree-
ment that would resolve all pending prosecutions of
him. One of the lead prosecutors, Theresa Van Vliet,
testified (at the 2003 hearing on Ochoa’s Motion to Dis-
miss the Indictment) that she and Perez discussed — at
Perez’ urging — the possibility of a global plea agree-
ment for Ochoa.’ [CR DE 1141, pp. 28-34, 44-45]. Van
Vliet also testified that she had “absolutely no reason
to believe” that Vega’s scheme played any role in her
plea discussions with Perez. [CR DE 1141, p. 31].16
Ochoa acknowledges that these discussions took place
and assumes that such an agreement, with terms to
his liking, was his to be had, but for Perez’ alleged

15 At that time, Ochoa had other indictments pending
against him in the Southern District of Florida and elsewhere in
the United States and they discussed the possibility of a guilty
plea that would resolve all those charges. [CR DE 1141, p. 31].

16 In fact, it was never shown that the government lawyers
knew of the Program, or Vega’s and other’s promotion of it. See
Ochoa I, 428 F.3d at 1022.
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conflict. [Id. at p. 119-120]. He offers no evidence to
support this.

Ochoa also offers no proof of the second element:
that it was reasonable to expect that Perez might have
secured a plea agreement to his liking. Rather than
provide evidence, Ochoa makes a passing reference to
the plea agreements of other defendants, and theorizes
that “but for the conflicted and improper representa-
tion of Perez,” he “could have received the same type of
plea deal that other defendants with major involve-
ment in the case received.” [DE 173, pp. 6-7]. Once
again, we have only this conclusory assertion based on
pure speculation. Ochoa does not identify those code-
fendants, provide any information about the terms of
their agreements or show that the government consid-
ered Ochoa comparable to those codefendants. Simply
because a plea bargain was offered to a co-defendant
does not mean the government would have made the
same offer to Ochoa.

Moreover, Ochoa’s other lawyer at the time of Pe-
rez’ representation, Joaquin Quinion, tried and failed to
negotiate a plea bargain that Ochoa would accept, [DE
169-2, p. 2], and Ochoa does not suggest Quinon was
somehow compromised in this regard. And later,
Ochoa’s trial counsel attempted to secure a plea bar-
gain which Ochoa again rejected. [Id. at p. 3]. Through-
out this time Ochoa steadfastly maintained his
innocence, and the Court is left to speculate as to the
terms of an agreement the government would have of-
fered that Ochoa would have accepted. As for the last
element, as already explained, Ochoa offers no
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evidence that Perez did not pursue a reasonable alter-
native plea bargaining strategy because of his loyalty
to Bergonzoli.

On this record, it is clear that Ochoa has not es-
tablished that Perez’ representation of Bergonzoli in
Colombia created a conflict of interest that adversely
affected his performance as Ochoa’s lawyer.

IV. Second claim: Perez’ representation of
Hector Londono in Colombia created a
conflict of interest

Ochoa next contends that at the same time he rep-
resented Ochoa in Colombia Perez also represented
Hector Londofio, which created a conflict of interest for
Perez. [DE 10, p. 121]. There are a number of reasons
why Ochoa has failed to show that Perez was ineffec-
tive as his counsel due to this alleged conflict of inter-
est.

First, and most fundamentally, Ochoa has not
presented evidence that Perez in fact represented
Londono. At most we have the declaration of Gomez
Ramirez, Londono’s Colombian attorney, that Bergon-
zoli told him that he had hired, or would hire, Perez to
represent Ochoa in the United States. [DE 174-1, p. 1,
13; pp. 2-3, { 5]. Neither Londono nor Perez confirms
that Perez was ever retained, and it was Glen Kritzer
who appeared as Londono’s counsel when he arrived in
the United States. Evidence of the February 25, 2000,
meeting between Londofio and Perez at the Colombian
prison, and the fact that at that time Londono gave
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Perez some unidentified documents for an unspecified
purpose, does not establish this Perez was his attorney
then.

Assuming, for the purpose of this analysis, that
Perez was Londono’s lawyer in February, 2000, Ochoa
has not shown that this caused Perez to have incon-
sistent interests; the first element of proof that Perez
had an actual conflict of interest. Notably, Ochoa’s ar-
gument regarding Londono is quite brief. [See DE 10,
pp. 121-22 (Amended Motion); DE 173, p. 3-5 (Reply)].
In it Ochoa never identifies Perez’ inconsistent inter-
ests; he simply concludes that his and Londono’s inter-
ests were “directly and materially adverse.” [DE 10 at
p. 121]. This conclusory statement, untethered to evi-
dence, proves nothing.

If we move forward, however, and once again as-
sume that Ochoa and Londono had inconsistent inter-
ests in February, 2000, we confront the next element
Ochoa must show: that this had an adverse effect upon
Perez’ representation of Ochoa. Ochoa’s complaint ap-
pears to be that Perez advised Londofio that it would
be in his interest to try to work out a plea agreement
with the government that included his cooperation
and that Londono did so, after arriving in this country
and while represented by a different attorney (Glen
Kritzer). [DE 10, p. 126]. Unfortunately for Ochoa,
Londofio’s cooperation included his testifying for the
government at Ochoa’s trial.

Ochoa’s argument misses the mark because he fo-
cuses on what Perez did (or should not have done) for
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Londofio. The proper focus, in evaluating whether a
conflict of interest had an adverse effect, is on what the
petitioner’s lawyer did or refrained from doing on the
petitioner ‘s behalf because of the alleged conflict.

Ochoa has not identified what Perez should have
done for Ochoa that he did not do, because of his sup-
posed representation of Londono. To the extent that
Ochoa complains that Perez did not do all he could to
get Ochoa an acceptable plea agreement, there is no
evidence that Perez’ representation of Londofio (if
there was one) adversely effected his representation of
Ochoa. The record shows the contrary: that Perez con-
tinued his efforts to secure a plea bargain for Ochoa
even after his February, 2000 meeting with Londomo.’
As for the efficacy of those discussions, Ochoa does not
suggest, much less provide evidence, that Perez’ advice
to Londono in any way hampered the negotiations be-
tween the government and Perez regarding a plea
agreement for Ochoa. There simply is no evidence that
Perez’ advice to Londono limited Perez’ ability to en-
gage in effective plea bargaining for Ochoa.

In sum, Ochoa has not pointed to a single instance
where Perez could have pursued a reasonable alterna-
tive strategy for Ochoa but did not because of his rep-
resentation of Londofio. Having failed to do this, Ochoa
has not shown that Perez’ representation of Ochoa was
adversely effected by his concurrent representation of

17 See [CR DE 1141, pp. 28-31] (AUSA Van Vliet testified that
she and Perez discussed a global plea agreement for Ochoa in
March 2000).
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Londofio. Ochoa’s claim that Perez had an actual con-
flict of interest that arose from his alleged representa-
tion of Londono is without merit.

V. The third claim: Perez’ Representation of
Bergonzoli During Ochoa’s Criminal Trial
deprived Ochoa of the effective assistance
of counsel

Ochoa next claims that actions Perez took as Ber-
gonzoli’s lawyer, in two instances long after Perez
represented Ochoa, deprived Ochoa of his Sixth
Amendment right to the effective assistance of counsel.

As already noted, Perez represented Bergonzoli for
a period of years in the criminal prosecution of Bergon-
zoli in this District. United States v. Bergonzoli, 99-CR-
00196-SEITZ. After Bergonzoli had been sentenced,
and at a point when Ochoa was preparing for his own
trial, Ochoa’s trial counsel filed a Petition for Writ of
Habeas Corpus Ad Testificandum that asked the Court
to order the Marshals Service to transport a number of
individuals who were in Bureau of Prisons custody, in-
cluding Bergonzoli, to this District so that they could
testify as witnesses at both the hearing on Ochoa’s Mo-
tion to Dismiss the Indictment, and later at Ochoa’s
trial. [CR DE 1048]. The Court issued the writ and Ber-
gonzoli was brought to the Federal Detention Center
(FDC) in Miami. [CR DE 1054]. In May of 2003, several
months later, and shortly before Ochoa’s trial began,
Perez filed a motion on behalf of Bergonzoli, asking
that Bergonzoli be released from the writ and allowed
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to return to his designated prison. [CR DE 1341]. Perez
wrote that Bergonzoli had not been called as a witness
at the hearing on the Motion to Dismiss as Ochoa had
represented he would be, and that it appeared that
neither party would call Bergonzoli as a witness at
Ochoa’s trial, and that, for security reasons, Bergonzoli
had been periodically housed in the Special Housing
Unit (SHU) at the FDC Miami, a condition presumably
not imposed at his designated prison. Ochoa never filed
an opposition to Perez’ motion, nor did the Court enter
an order granting or denying that motion.

The second act by Perez that forms the basis of
this claim also took place in 2003. While Ochoa’s trial
was underway, his trial counsel filed a motion in Ber-
gonzoli’s case, asking the court to unseal that file so
that Ochoa’s counsel could review it as part of its as-
sessment whether to call Bergonzoli as a trial witness.
[Bergonzoli CR DE 50]. Perez filed a response on behalf
of Bergonzoli, opposing the motion and arguing that
the file should remain under seal for the safety of Ber-
gonzoli, his family and others. [Bergonzoli CR DE 53,
p. 2]. The Court granted Ochoa’s motion in part and
ordered that the file be unsealed, with the exception of
certain documents. [Bergonzoli CR DE 54]. After
Ochoa’s trial concluded, the Court unsealed most of the
remaining documents. [Bergonzoli CR DE 86].

In the Amended Motion now before this Court,
Ochoa contends that these actions by Perez in 2003
deprived Ochoa of his Sixth Amendment right to the
effective assistance of counsel, because Perez was rep-
resenting Bergonzoli’s interests in a manner that
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conflicted with Ochoa’s interests. The fundamental
flaw in this claim is that Perez was not Ochoa’s lawyer
at the time of this alleged conflict of interest. The Sixth
Amendment guarantees that while an attorney repre-
sents a criminal defendant he or she must provide ef-
fective representation of that client. It does not extend
to the behavior of that lawyer after his or her repre-
sentation has concluded. Ochoa certainly has not cited
any authority that suggests otherwise, and this Court
knows of none.!8

As the Supreme Court noted in Strickland, when
a court decides whether a defendant’s lawyer was con-
stitutionally ineffective, it must judge “the reasonable-
ness of counsel’s challenged conduct on the facts of the

particular case, viewed as of the time of counsel’s con-
duct.” 466 U.S. 668, 690 (emphasis supplied). At the
time of Perez’ 2003 conduct, he was not Ochoa’s

18 In contrast to Ochoa’s claim, courts have recognized Sixth
Amendment claims that arise from a conflict of interest caused by
successive representation. See Freund v. Butterworth, 165 F.3d
839, 859 (11th Cir. 1999); see also Mickens v. Taylor, 535 U.S. 162,
176 (2001) (leaving open the question whether successive repre-
sentation cases are decided under the Strickland or the Sullivan
standard). Those circumstances, however, are entirely different
than what Ochoa complains of here. There, the criminal defend-
ant (turned habeas petitioner) complains that his attorney —while
acting as his lawyer — was severely compromised in that repre-
sentation because of the lawyer’s loyalty to a former client. In con-
trast, Ochoa complains that someone who was no longer his
lawyer was acting in a way contrary to Ochoa’s interests. This
may have been an ethics violation by Perez, but it cannot be the
basis of a Sixth Amendment claim because Perez was not Ochoa’s
lawyer at the time.
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counsel, nor had he been for years. This claim must be
denied.

VI. Ochoa Has Not Established Ineffective
Assistance of Counsel Under Strickland
v. Washington

Although Ochoa has not established that Perez
had an actual conflict of interest, he could prevail if he
could show that Perez’ conduct amounted to the inef-
fective assistance of counsel under the standard set
forth in Strickland v. Washington. As noted earlier,
Strickland requires that Ochoa show that: (1) Perez’
performance was deficient because it “fell below an
objective standard of reasonableness” and (2) Ochoa
suffered prejudice as a result of that deficient perfor-
mance. Strickland, 466 U.S. 668, 687-88 (1984). To es-
tablish prejudice within the meaning of Strickland, the
defendant “must show that there is a reasonable prob-
ability that, but for counsel’s unprofessional errors, the
result of the proceeding would have been different.”
Strickland, 466 U.S. at 694. “A habeas petitioner claim-
ing ineffective assistance of counsel must carry his
burden on both Strickland prongs, and a court need not
address both prongs if the defendant has made an in-
sufficient showing on one.” Osley v. United States, 751
F.3d 1214, 1222 (11th Cir. 2014). It is very clear that
Ochoa cannot satisfy the prejudice prong of Strickland,
as I explain below. It thus is unnecessary to evaluate
whether Perez’ performance was deficient.
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a. Perez’ concurrent representation of
Bergonzoli and Ochoa

As noted earlier, Ochoa claims that while in Co-
lombia Perez sought to help Bergonzoli convince Ochoa
to join the Program, which “ruined [Ochoa’s] real op-
portunities for legitimate plea bargaining” and “re-
sult[ed] in a lost opportunity to negotiate a plea.” [DE
173, p. 6]. To establish prejudice caused by the ineffec-
tive assistance of counsel in the plea process, the de-
fendant must show a reasonable probability that but
for counsel’s ineffectiveness: (1) “the plea offer would
have been presented to the court (i.e., that the defend-
ant would have accepted the plea and the prosecution
would not have withdrawn it in light of intervening cir-
cumstances)”; (2) “the court would have accepted its
terms” and (3) “the conviction or sentence, or both, un-
der the offer’s terms would have been less severe than
under the judgment and sentence that in fact were im-
posed.” Lafler v. Cooper, 123 S. Ct. 1376, 1385 (2012);
see also Missouri v. Frye, 132 S. Ct. 1399, 1403 (2012).
Ochoa does not offer evidence that might prove any of
these elements.

Ochoa does not identify the terms of the plea
agreement he claims the prosecution would have of-
fered him had Perez not been conflicted by his repre-
sentation of Bergonzoli, nor has he given the Court any
reason to believe he would have accepted this un-
known agreement. Ochoa offers only the broad asser-
tion that the government would have entered into the
same plea agreements it offered his co-defendants.
Ochoa had some forty co-defendants, and he leaves the
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Court to guess which of those plea agreements he
thinks Perez could have persuaded the government to
extend to him. Ochoa also gives the Court no reason to
believe that he would have accepted such a plea deal,
a proposition that stands in contrast to Ochoa’s pre-
trial insistence of his innocence,'® and Ochoa’s rejec-
tion of all plea offers made to his conflict-free counsel.*®

In sum, the Court has no evidence that Ochoa was
prejudiced by Perez’ joint representation of Bergonzoli
and Ochoa and that claim fails under a Strickland
analysis.

b. Perez’ concurrent representation of
Londono and Ochoa

Ochoa complains that Perez’ advice to Londono,
to try to work out a plea agreement that involved his
cooperation, “negatively impact[ed]” Ochoa because
“Londono testified at trial against [Ochoa] as an in-
strumental government witness.” [DE 10, p. 126-27].
Ochoa has not shown that the result of his trial would
have been different but for Perez’ conduct and there-
fore he has not established the prejudice element of
Strickland. Londono testified that by the time he met
with Perez, he was already trying to negotiate a plea
deal and cooperate with the government. [CR DE 1578,
pp- 25, 30]. There simply is no evidence that Perez’

19 See e.g. [CR DE 987, Motion to Dismiss Indictment, at
pp. 62-63].

20 [DE 169-2].
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conversation with Londofio caused him to cooperate
against Ochoa.

Ochoa also ignores the fact that the prosecution
relied on much more than Londono’s testimony to es-
tablish Ochoa’s guilt, to include wiretap recordings,
other cooperating witnesses and documentary evi-
dence. [DE 169, p. 15, n. 7]; see also Ochoa I, 428 F.2d
at 1022. He assumes that the jury’s verdict rested on
Londofio’s testimony but offers no evidence that this is
true.

On this record Ochoa has not shown that he was
prejudiced as a result of Perez’ advice to Londoiio.

c. Perez’ representation of Bergonzoli af-
ter Perez ceased representing Ochoa

Lastly, Ochoa complains that he suffered prejudice
as a result of Perez’ representation of Bergonzoli in
seeking to quash the Writ of Habeas Corpus Ad Testifi-
candum and opposing Ochoa’s motion to unseal docu-
ments in Bergonzoli’s separate criminal case. [DE 10,
p. 116-18]. For the reasons explained above, Perez’ con-
duct when he was not Ochoa’s counsel cannot be the
basis of a Sixth Amendment claim.

VII. Discovery is Not Warranted

Ochoa has requested permission to conduct dis-
covery in an effort to support his claims. [DE 173, pp.
4-5, 16]. A habeas petitioner “is not entitled to discov-
ery as a matter of ordinary course.” Bracy v. Gramley,
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520 U.S. 899, 904 (1997). Rather, he must establish
good cause, which exists “where specific allegations
show reason to believe that the petitioner may, if the
facts are fully developed, be able to demonstrate that
he is entitled to relief.” Vanholten v. United States,
No. 3:15-¢cv-79-Orl-37MCR, 2016 WL 1170981, *5
(M.D. Fla. March 25, 2016) (quoting Arthur v. Allen,
459 F.3d 1310 (11th Cir. 2006)). “[A] habeas case is not
a vehicle for a so-called fishing expedition via discov-
ery, in an effort to find evidence to support a claim.”
Borden, 646 F.3d at 810, n. 31.

The Amended Motion lacks specific allegations, re-
lying instead on assumptions and conjecture. Ochoa
has not identified the discovery he reasonably believes
would lead to evidence that supports his claim. And, as
noted, Ochoa’s claim that Perez operated under a con-
flict of interest is not new; it is an issue that he repeat-
edly raised at the trial level. This far down the road
there is no justification for Ochoa’s failure to support
his request for discovery with specifics. The Eleventh
Circuit is clear that “good cause for discovery cannot
arise from mere speculation.” Arthur, 459 F.3d at 1311.
Ochoa has not demonstrated good cause for conducting
discovery on Claim VI of the Amended Motion.

VIII. An Evidentiary Hearing is Not Warranted

Ochoa has asked the Court to hold an evidentiary
hearing. This is not warranted because the record con-
clusively shows that Ochoa is not entitled to relief. See
28 U.S.C. §2255(b); see also See Smith v. Singletary, 170
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F.3d 1051, 1054 (11th Cir.1999) (citation omitted) (“A
district court, however, need not hold an evidentiary
hearing [on an ineffective assistance of counsel claim]
if it can be conclusively determined from the record
that petitioner was not denied effective assistance of
counsel.”).

IX. Certificate of Appealability

Title 28 U.S.C. section 2253 provides that a certif-
icate of appealability must issue before an appeal may
be taken of the denial of a section 2255 petition. 28
U.S.C. § 2253(c)(1)(B). Either the District Court, or the
Court of Appeals, may issue such a certificate, but only
if the petitioner has “made a substantial showing of
the denial of a constitutional right.” Id. at § 2253(c)(2).
Where a habeas petition is denied on the merits, this
standard requires the petitioner to “demonstrate that
reasonable jurists would find the district court’s as-
sessment of the constitutional claims debatable or
wrong.” Slack v. McDaniel, 529 U.S. 473, 484 (2000).
Based on this record, Ochoa cannot make this substan-
tial showing of the denial of a constitutional right.

Rule 11(a) of the Rules Governing Section 2255
Proceedings for the United States District Courts pro-
vides that “[b]efore entering the final order, the court
may direct the parties to submit arguments on
whether a certificate should issue.” Ochoa should make
any argument he may wish to make regarding the is-
suance of a certificate of appealability during the ob-
jection period for this Report and Recommendation.
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X. Recommendation

For the forgoing reasons, I RECOMMEND that
Claim VI of Ochoa’s Amended Motion to Vacate, Set
Aside, or Correct his Judgment and Sentence, filed pur-
suant to 28 U.S.C. § 2255 [DE 10], be DENIED and
that a certificate of appealability be DENIED upon
entry of the Court’s final order.

XI. Objections

No later than fourteen days from the date of
this Report and Recommendation the parties may
file any written objections to this Report and Recom-
mendation with the Honorable K. Michael Moore, who
is obligated to make a de novo review of only those fac-
tual findings and legal conclusions that are the subject
of objections. Only those objected-to factual findings
and legal conclusions may be reviewed on appeal. See
Thomas v. Arn, 474 U.S. 140 (1985), Henley v. Johnson,
885 F.2d 790, 794 (11th Cir. 1989), 28 U.S.C. § 636(b)(1),
11th Cir. R. 3-1 (2016).

RESPECTFULLY SUBMITTED in chambers at
Miami, Florida, this 9th day of December, 2016.

/s/ Chris McAliley
CHRIS McALILEY
UNITED STATES
MAGISTRATE JUDGE

Copies to:
The Honorable K. Michael Moore
All counsel of record
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[DO NOT PUBLISH]
IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 11-15620
Non-Argument Calendar

D.C. Docket Nos. 1:07-cv-22659-KMM,
0:99-cr-06153-KMM-7

FABIO OCHOA,
Petitioner-Appellant,
versus
UNITED STATES OF AMERICA,
Respondent-Appellee.

Appeal from the United States District Court
for the Southern District of Florida

(June 24, 2014)

Before PRYOR, MARTIN, and ANDERSON, Circuit
Judges.
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PER CURIAM:

Fabio Ochoa appeals the district court’s denial of
his 28 U.S.C. §2255 motion to vacate, set aside, or cor-
rect his judgment and his 365-month total sentence
following jury convictions for conspiracy to possess
with intent to distribute 5 kilograms or more of co-
caine, in violation of 21 U.S.C. §§841(a)(1) and 846, and
conspiracy to import 5 kilograms or more of cocaine
into the United States, in violation of 21 U.S.C. §§952
and 963. On appeal, Ochoa contends that the district
court erred when it did not reach the merits of Ochoa’s
ineffective assistance of counsel/conflict of interest
§2255 claim because the merits resolution of a related
issue, which was decided on direct appeal, did not re-
solve the “totality” of Ochoa’s §2255 claim.

“In a Section 2255 proceeding, we review legal is-
sues de novo and factual findings under a clear error
standard.” Lynn v. United States, 365 F.3d 1225, 1232
(11th Cir. 2004) (quotation omitted). “We review de
novo the district court’s application of the law of the
case doctrine.” Alphamed, Inc. v. B. Braun Med., Inc.,
367 F.3d 1280, 1285 (11th Cir. 2004). An appellant
granted a certificate of appealability (“COA”) on one is-
sue cannot simply brief other issues as he desires in an
attempt to force both us and his opponent to address
them. Hodges v. Att’y Gen. State of Fla., 506 F.3d 1337,
1340-42 (11th Cir. 2007). COA orders specifying the is-
sues that will be considered at the merits stage of an
appeal are generally treated as controlling absent rare
circumstances, such as where it is unclear which issues
will be addressed on the merits or the parties have




App. 75

briefed the issue at our direction. See Hodges, 506 F.3d
at 1340-41 (refusing to apply 11th Cir. R. 27-1(g) to
COA order because it would effectively repeal 28 U.S.C.
§2253(c)(3)’s requirement that a COA specify the is-
sues that will be considered at the merits stage of the
appeal). We have explained, “It is one thing for an ap-
pellate court in an unusual case to be persuaded dur-
ing its consideration of the merits of a granted issue to
expand the COA to include a related issue and to re-
quest supplemental briefing on that previously ex-
cluded issue. It is another thing for an appellant to
simply ignore the COA order and brief any issue he
pleases. We recognize the former practice and condemn
the latter.” Hodges, 506 F.3d at 134142.

As a preliminary matter, since both a single judge
and a two-member panel from our Court rejected a
COA on the issues on which Ochoa requests, again on
appeal, an expansion of his granted COA, we strike all
of Ochoa’s arguments not covered under the COA. See
Hodges, 506 F.3d at 1340-42. Thus, the only issue in
this appeal is set forth in the COA issued by this Court
on October 18, 2012, to-wit:

Whether the district court erred by failing to
reach the merits of Ochoa’s claim in his 28
U.S.C. §2255 motion to vacate, that his ini-
tially retained counsel, Joaquin Perez, was
constitutionally ineffective due to a conflict of
interest, based on its finding that the claim
was barred from review by this Court’s deci-
sion on direct appeal.
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We will not generally consider claims of ineffective
assistance of counsel raised on direct appeal where the
district court did not entertain the claim or develop a
factual record. United States v. Patterson, 595 F.3d
1324, 1328 (11th Cir. 2010). The preferred means for
deciding a claim of ineffective assistance of counsel is
through a 28 U.S.C. §2255 motion even if the record
contains some indication of deficiencies in counsel’s
performance. Id. at 1328-29 (citing Massaro v. United
States, 538 U.S. 500, 504, 123 S.Ct. 1690, 1694 (2003)).
We will, however, consider those claims on direct ap-
peal if the record is sufficiently developed. Id. at 1328.

The Supreme Court has established that a previ-
ous federal determination of a claim on collateral re-
view is controlling in a subsequent round of review if
“(1) the same ground presented in the subsequent ap-
plication was determined adversely to the applicant on
the prior application, (2) the prior determination was
on the merits, and (3) the ends of justice would not be
served by reaching the merits of the subsequent appli-
cation.” Sanders v. United States, 373 U.S. 1, 15, 83
S.Ct. 1068, 1077 (1963). Sound judicial practice pro-
vides that a court generally adheres to a decision in a
prior appeal in the case unless one of three “excep-
tional circumstances” exists: the evidence on a subse-
quent trial was substantially different, controlling
authority has since made a contrary decision of the law
applicable to such issues, or the decision was clearly
erroneous and would work a manifest injustice. Out-

side the Box Innovations, LL.C v. Travel Caddy, Inc.,
695 F.3d 1285, 1301-02 (11th Cir. 2012).
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The Supreme Court has recognized that the Sand-
ers bar to relitigation on collateral review extends to
claims that were determined on direct review. See Da-
vis v. United States, 417 U.S. 333, 342, 94 S.Ct. 2298,
2303 (1974). We have similarly held that, at least
where there has been no intervening change in control-
ling law, a claim or issue that was decided against a
defendant on direct appeal may not be the basis for re-
lief in a §2255 proceeding. Rozier v. United States, 701
F.3d 681, 684 (11th Cir. 2012), cert. denied, 133 S.Ct.
1740 (2013). “While law of the case preclusion is lim-
ited to those issues previously decided, the doctrine
does operate to encompass issues decided by necessary
implication as well as those decided explicitly.” Luckey
v. Miller, 929 F.2d 618, 621 (11th Cir. 1991).

“A rejected claim does not merit rehearing on a dif-
ferent, but previously available, legal theory.” United
States v. Nyhuis, 211 F.3d 1340, 1343 (11th Cir. 2000).
The Supreme Court has explained that a “ground” for
collateral relief is “a sufficient legal basis for granting
the relief,” and identical grounds may often be proved
by different factual allegations. Sanders, 373 U.S. at
16, 83 S.Ct. at 1077. The Supreme Court cautioned,
“Should doubts arise in particular cases as to whether
two grounds are different or the same, they should be
resolved in favor of the applicant.” Id.

We conclude that the district court erred in hold-
ing that Ochoa’s ineffective assistance of counsel claim
based upon Perez’ alleged conflict of interest was pre-
viously denied on the merits in United States v. Ochoa-

Vasquez, 428 F.3d 1015 (11th Cir. 2005) (Ochoa I). In
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United States v. Ochoa-Vasquez, 179 Fed.Appx. 572,
2006 WL 68792 (11th Cir. 2006) (Ochoa II), in consid-
ering Ochoa’s motion for new trial based on newly dis-
covered evidence, we construed his claim that his
former counsel violated his Sixth Amendment rights
by operating under conflict of interest as essentially
setting forth an ineffective assistance of counsel claim.
We held: “We conclude the record below is not suffi-
ciently developed to evaluate Ochoa’s ineffective assis-
tance of counsel claim at this time. Thus, the claim
would be more appropriately addressed in a §2255 mo-
tion.” We agree. At most, Ochoa I denied only that part
of Ochoa’s ineffective assistance of counsel claim that
involved Perez’ representation of Bergonzoli with re-
spect to a specific matter (i.e., Perez’ opposition to
Ochoa’s attempt to unseal documents in Bergonzoli’s
case). Ochoa I denied that claim only on the basis of
the record then before it.

We conclude that a more thorough and refined
analysis of Ochoa’s more comprehensive ineffective as-
sistance of counsel claim in this §2255 proceeding is
necessary, and that the district court is best situated to
conduct that analysis in the first instance. Accordingly,
the judgment of the district court is

VACATED AND REMANDED.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

Case No. 07-22659-MOORE/GARBER

FABIO OCHOA,
Movant,
V.

UNITED STATES
OF AMERICA,

Respondent. /

ORDER DENYING MOVANT’S
MOTION TO ALTER JUDGMENT
PURSUANT TO RULE 59(e)

(Filed Sep. 28, 2011)

THIS CAUSE came before the Court upon Mo-
vant’s Motion to Alter Judgment Pursuant to Rule
59(e) (ECF No. 146). The Untied States filed a Re-
sponse (ECF No. 147). Movant filed a Reply (ECF No.
148).

UPON CONSIDERATION of the Motion, the Re-
sponses, the pertinent portions of the record, and being
otherwise fully advised in the premises, the Court en-
ters the following Order.

After three years of litigation and dozens of plead-
ings, Fabio Ochoa (“Ochoa”) requests that the Court
amend several orders issued in the course of this ha-
beas proceeding. “The only grounds for granting a Rule
59 motion are newly-discovered evidence or manifest
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errors of law or fact. A Rule 59(e) motion cannot be
used to relitigate old matters, raise argument or pre-
sent evidence that could have been raised prior to the
entry of judgment.” Arthur v. King, 500 F.3d 1335, 1343
(11th Cir. 2007) (citations omitted).

Ochoa first moves the Court to alter the judgment
with respect to various discovery orders issued by
Magistrate Judge Garber throughout this litigation.
Specifically, he objects to the February 23, 2009, Order
Denying Motion for Leave to Conduct Discovery (ECF
No. 64); the November 6, 2009, Order Denying Motions
to Preserve Testimony (ECF No. 114); and the October
2, 2009, Order Striking Supplement Filed by Fabio
Ochoa (ECF No. 102); and the November 6, 2009, Order
Denying Ochoa’s Motion for Reconsideration on Order
Striking Supplement (ECF No. 113). Additionally, he is
challenging this Court’s April 9, 2009 Order Denying
Appeal of Magistrate Judge Order Denying Motion for
Reconsideration of Order Denying Movant’s Motion to
Supplement (ECF No. 133). With respect to these mo-
tions, the present motion is untimely. See Fed. R. Civ.
P. 59(e). Ochoa should have moved to alter or amend
these judgments within twenty-eight days after they
were entered.

Ochoa also moves to alter or amend this Court’s
Order Denying Movant’s Motion to Vacate (ECF No.
145). Ochoa then regurgitates all of his previously liti-
gated arguments. He has presented no new evidence
nor has he revealed any manifest errors of law or fact
— he merely disagrees with this Court’s conclusions. To
the extent he raises any new arguments, he may not
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do so in a Rule 59(e) motion. Stone v. Wall, 135 F.3d
1438, 1442 (11th Cir. 1998) (“The purpose of a Rule
59(e) motion is not to raise an argument that was pre-
viously available, but not pressed.”).

For the foregoing reasons, it is hereby

ORDERED AND ADJUDGED that Movant’s Mo-
tion to Alter Judgment Pursuant to Rule 59(e) (ECF
No. 146) is DENIED. This case shall remain CLOSED.
All pending motions are DENIED AS MOOT.

DONE AND ORDERED in Chambers at Miami,
Florida, this 27th day of September, 2011.

/s/ K. M. Moore
K. MICHAEL MOORE
UNITED STATES DISTRICT JUDGE

cc: Counsel of record
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

Case No. 07-22659-MOORE/GARBER

FABIO OCHOA,
Movant,
V.

UNITED STATES
OF AMERICA,

Respondent. /

ORDER DENYING
MOVANT’S MOTION TO VACATE

(Filed Mar. 24, 2011)

THIS CAUSE came before the Court upon Mo-
vant’s Amended Motion to Vacate, Set Aside and/or
Correct Judgment and Sentence (ECF No. 10). This
Motion is now fully briefed.

UPON CONSIDERATION of the Motion, the Re-
sponses, the pertinent portions of the record, and being
otherwise fully advised in the premises, the Court en-
ters the following Order.
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I. BACKGROUND!

On August 26, 1999, Movant Fabio Ochoa (“Ochoa”)
was named in a superceding indictment. See Superced-
ing Indictment (CR ECF No. 10).2 After Ochoa was ex-
tradited from Colombia, a jury found him guilty of two
counts of this indictment: conspiracy to possess with
intent to distribute five kilograms or more of cocaine,
in violation of 21 U.S.C. §§ 841(a)(1) and 846, and con-
spiracy to import five kilograms or more of cocaine into
the U.S., in violation of 21 U.S.C. §§ 952 and 963.

On August 26, 2003, the Court sentenced Ochoa to
365 months in prison and five years of supervised re-
lease. (CR ECF Nos. 1562, 1581). Ochoa appealed. The
Eleventh Circuit upheld the conviction and sentence
but reversed with respect to several rulings relating to
access to sealed documents. Ochoa then moved the dis-
trict court for a new trial based on new evidence. The
motion was denied, and this denial was also appealed.
The Eleventh Circuit affirmed the trial court’s deci-
sion.

Ochoa now files his Amended Motion pursuant to
28 U.S.C. § 2255, alleging seven claims for relief: (1) he
is entitled to a new trial because of the Government’s
knowing use of false testimony and withholding of ma-
terial evidence (Claim I); (2) his appellate counsel was

! The facts surrounding this case have already been dis-
cussed at length elsewhere, see United States v. Ochoa-Vasquez,
428 F.3d 1015 (11th Cir. 2005), and will not be repeated here ex-
cept to the degree relevant to specific claims.

2 CR-ECF numbers refer to Case No. 99-06153-CR-KMM.
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ineffective for failing to argue that the Government
had no jurisdiction over Ochoa (Claim II); (3) his trial
counsel was ineffective for failing to argue that the
Government had not shown an essential element of the
charged crimes (Count III); (4) his appellate counsel
was ineffective for failing to raise a Federal Rules of
Evidence 404(B)/403 claim (Claim IV); (5) the Gov-
ernment lied while presenting grand jury testimony
(Claim V); (6) his trial counsel suffered from con-
flicts of interest (Claim VI); and (7) he is entitled to re-
sentencing (Claim VII). Each of these claims will be
addressed in turn.

II. RECANTED TESTIMONY (Claim I)

Ochoa’s first claim relates to the recantation of co-
conspirator Alejandro Bernal (“Bernal”), who testified
against Ochoa at trial.

A. Background

Bernal was one of four co-conspirators who testi-
fied as to Ochoa’s involvement in a conspiracy to im-
port and sell cocaine. He testified pursuant to a plea
agreement, in which the Government stated it would
make a motion on Bernal’s behalf recommending that
his sentence be reduced and that Bernal be granted
certain immigration benefits.

Several years after Ochoa’s conviction and sen-
tence, Bernal partially recanted his trial testimony
in a letter dated May 28, 2007 to an assistant U.S.
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attorney. He stated that, in exchange for testifying, the
Government had made several promises beyond those
contained in his plea agreement. These promises in-
cluded definite sentencing reductions, immigration
benefits for his family, and protection for property of
his in Columbia. On September 20, 2007, Bernal ap-
peared to admit the contents of the first letter were
fabricated, stating “I have acted erroneously, under
much pressure, financial and family problems and
with Olivia.” On December 9, 2007, Bernal renewed his
recantation and stated several other promises that
were made to him, including an “earnest” offer by a
member of the Government that Bernal come live with
his family after the trial. He also stated that Govern-
ment prosecutors pressured Bernal to falsely state
that he saw the wiretaps that were used to record
Ochoa and other conspiracy members.?

B. Law Governing Recantations

“[R]ecantation evidence should be ‘looked upon
with the utmost suspicion.” Castillo v. Ercole, 2009 WL
1492182, at *6 (S.D.N.Y. May 27, 2009) (quoting Ortega
v. Duncan, 333 F.3d 102, 107 (2d Cir. 2003)). This is es-
pecially so where the recantation stands “alone, uncor-
roborated, and unsupported.” Summers v. Dretke, 431
F.3d 861, 872 (5th Cir. 2005). As the Eighth Circuit has
explained:

3 Ochoa does not make clear what significance attaches to
whether Bernal saw the recorded wiretaps other than to suggest
that Bernal’s statement to that effect was false.
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It is easy to understand why this should be so.
The trial is the main event in the criminal
process. The witnesses are there, they are
sworn, they are subject to cross-examination,
and the jury determines whether to believe
them. The stability and finality of verdicts
would be greatly disturbed if courts were too
ready to entertain testimony from witnesses
who have changed their minds, or who claim
to have lied at the trial.

United States v. Grey Bear, 116 F.3d 349, 350 (8th Cir.
1997). “The majority of ... circuits which have ad-
dressed this question . .. have found that it is within
the district court’s discretion to decide new trial mo-
tions based on recanted testimony without a hearing.”
United States v. Provost, 969 F.2d 617, 620 (8th Cir.
1992) (collecting cases from First, Second and Fifth
Circuits); United States v. Pearson, 203 F.3d 1243,
1274-75 (10th Cir. 2000) (same). “In making the pre-
liminary credibility determination, the question is not
whether the district judge believes the recantation, but
how likely the district judge thinks that a jury at a sec-
ond trial would be to believe it.” United States v. Papa-
john,; 212 F.3d 1112, 1117-18 (8th Cir. 2000) (abrogated

on other grounds by Crawford v. Washington, 541 U.S.
36 (2004)); Grey Bear, 116 F.3d at 350 (same).

Typically, “[f] or newly discovered evidence to jus-
tify a new trial, the evidence must be material and not
merely cumulative or impeaching, and must be such
that it will probably produce an acquittal.” United
States v. Diaz, 190 F.3d 1247, 1255 (11th Cir. 1999).
However, where potentially credible allegations exist
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suggesting that the Government knowingly used false
testimony, a defendant’s burden is lightened and the
standard is “whether it is reasonably likely that the
truth would have produced a different verdict.” United
States v. Anton, 603 F.2d 566, 570 (5th Cir. 1979) (citing
Giglio v. United States, 405 U.S. 150 (1972)). Where
this false testimony involves withheld impeachment
evidence “[t]he focus of inquiry is whether disclosure of
this information would undermine his credibility so as
to introduce an element of reasonable doubt.” Id.

C. Analysis

Even assuming that Giglio’s standard applies to
Bernal’s recantation, no hearing or new trial is neces-
sary for two independent reasons. First, no reasonable
juror would credit the recantation as true. Few kinds
of new evidence are less trustworthy than a recanted
recantation. See Maize v. Wainwright, 421 F.2d 151, 152
(5th Cir. 1969) (“[W]hen a witness recants the recanta-
tion and then recants the re-recantation, a Trial Judge
neither needs nor must credit him. The District Judge
was clearly correct in denying the petition without a
hearing.”). This is especially so where, as here, the self-
stated purpose of the “recanting” letters was to obtain
benefits allegedly owed to Bernal by the Government.
Thus, Bernal has significant incentives to fabricate the
contents of the recantations. Indeed, he brought a mer-
itless pro se claim to compel the Government to fulfill
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the alleged promises.* Further, the recantation itself is
incredible. See United States v. Leibowitz, 919 F.2d
482, 483 (7th Cir. 1990) (recantation affidavits are not
worthy of belief where they contain fantastic asser-
tions). For example, Bernal’s recantation contains alle-
gations that a prosecutor earnestly invited Bernal to
live with him after the trial was over. Similarly, the
suggestion that the Government would undergo an in-
tense lobbying effort to knowingly make Bernal per-
jure himself by stating he saw the hidden wiretaps is
nonsensical. The veracity of the wiretaps were not
challenged by Ochoa’s defense and the genuineness of
Ochoa’s voice on the wiretaps was confirmed by several
sources. Tactically, the Government encouraging per-
jury to add cumulative evidence to support an uncon-
tested point is absurd. Simply stated, the recantation
letters are worthless as new evidence.’

Second, even assuming Bernal’s letters were cred-
ible, Bernal’s claim still would fail. As in Antone, the
jury here was already apprised that Bernal had signif-
icant self-interest in testifying against Ochoa. Most

4 The Eleventh Circuit denied this claim. United States v.
Bernal-Madrigal, 346 F. App’x 397 (11th Cir. 2009).

5 Ochoa points to several correspondences from the Govern-
ment suggesting that they were assisting Bernal and his family
in ways that went beyond the language of the plea agreement.
This hardly corroborates the recantation when considering that
Bernal testified in a high profile criminal trial involving a drug
cartel known for violence. Thus, the Government had legitimate
reasons to protect the safety and well-being of Bernal and his fam-
ily, including fulfilling nonlegal ethical duties and encouraging
future potential cooperators to come forward.
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significantly, the jury was aware that the Government
had promised Bernal that it would request Bernal’s
time in prison be reduced. This promise already cre-
ated such great self-interest to testify that any addi-
tional self-interest in protecting property or obtaining
immigration benefits for his family would be cumula-
tive. Similarly, in light of overwhelming uncontested
evidence that the wiretap recordings were authentic,
even if Bernal lied while testifying about seeing the
wiretaps, no juror could reasonably find based on this
evidence that Ochoa was innocent. Cumulatively, the
recantation evidence was not reasonably likely to
sway a juror in Ochoa’s favor, given the overwhelming
amount of separate evidence of guilt, including testi-
mony from three other co-conspirators, documentary
evidence, and audio and videotape recordings. In fact,
Bernal himself still maintains that Ochoa was guilty
of narcotics trafficking.

In sum, Ochoa’s first claim lacks merit and must
be dismissed.

III. INEFFECTIVE ASSISTANCE OF COUNSEL
(Claims II, III, IV and VII)

Ochoa’s second and third claims allege that his ap-
pellate counsel was ineffective in failing to raise on di-
rect appeal issues related to Ochoa’s lack of intent to
import drugs into the United States. Ochoa argues
that the Government did not prove Ochoa’s intent.
Thus, the Government failed to show jurisdiction
(Claim II) and failed to prove an essential element of
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its charged offenses (Claim III).® Additionally, he
claims that his appellate counsel should have raised
the issue of the admittance into evidence of infor-
mation regarding Ochoa’s criminal background (Claim
IV) and should have raised claims of Booker violations
(Claim VII).

Claims of ineffective assistance of appellate coun-
sel are governed by the same standards applied to trial
counsel under Strickland. Philmore v. McNeil, 575 F.3d
1251, 1264 (11th Cir. 2009). Defendants usually must
bear the danger of their attorneys committing mis-
takes. “Attorney error short of ineffective assistance of
counsel does not constitute cause for a procedural de-
fault even when that default occurs on appeal rather
than at trial.” Murray v. Carrier, 477 U.S. 478, 492
(1986).

Under the Supreme Court’s Strickland decision,
ineffective assistance of counsel is only established if
the defendant can prove:

two components. First, the defendant must
show that counsel’s performance was defi-
cient. This requires showing that counsel
made errors so serious that counsel was not

6 Ochoa’s third claim is framed as ineffective assistance of
trial counsel. Because we find this claim was adequately pre-
served by trial counsel’s Rule 29 argument related to jurisdiction,
we address this as an alleged failure of appellate counsel. In a
footnote, Ochoa argues that his trial counsel was also ineffective
for failing to develop the record further with respect to these
claims. This claim is without merit as Ochoa has made no show-
ing that the outcome would have been different had the record
been developed further.
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functioning as the “counsel” guaranteed the
defendant by the Sixth Amendment. Second,
the defendant must show that the deficient
performance prejudiced the defense. This re-
quires showing that counsel’s errors were so
serious as to deprive the defendant of a fair
trial, a trial whose result is reliable. Unless a
defendant makes both showings, it cannot be
said that the conviction or death sentence re-
sulted from a breakdown in the adversary
process that renders the result unreliable.

The proper measure of attorney performance
remains simply reasonableness under pre-
vailing professional norms. . . .

A fair assessment of attorney performance re-
quires that every effort be made to eliminate
the distorting effects of hindsight, to recon-
struct the circumstances of counsel’s chal-
lenged conduct, and to evaluate the conduct
from counsel’s perspective at the time. Be-
cause of the difficulties inherent in making
the evaluation, a court must indulge a strong
presumption that counsel’s conduct falls within
the wide range of reasonable professional as-
sistance; that is, the defendant must overcome
the presumption that, under the circumstances,
the challenged action might be considered
sound trial strategy.

Strickland v. Washington, 466 U.S. 668, 687-88 (1984);
see also Shere v. Secretary, Fla. Dep’t of Corr., 537 F.3d
1304, 1310 (11th Cir. 2008) (“Defendant may establish
ineffective assistance of appellate counsel by showing:
(1) appellate counsel’s performance was deficient, and
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(2) but for counsel’s deficient performance defendant
would have prevailed on appeal.”).

“[Alppellate counsel who files a merits brief need
not (and should not) raise every nonfrivolous claim, but
rather may select from among them in order to max-
imize the likelihood of success on appeal.” Smith v.
Robbins, 528 U.S. 259, 288 (2000). It is “possible to
bring a Strickland claim based on counsel’s failure to
raise a particular claim, but it is difficult to demon-
strate that counsel was incompetent. Id. at 288; see
Heath v. Jones, 941 F.2d 1126, 1130-31 (11th Cir. 1991)
(“[E]ffective advocates ‘winnow out’ weaker arguments
even though the weaker arguments may be meritori-
ous.”) (citing Jones v. Barnes, 463 U.S. 745, 751-52
(1983)). “Generally, only when ignored issues are clearly
stronger than those presented, will the presumption of
effective assistance of counsel be overcome.” Gray v.
Greer, 800 F.2d 644, 646 (7th Cir. 1986). Counsel need
not “cloud what she deemed to be more persuasive ar-
guments.” Eagle v. Linahan, 279 F.3d 926, 937 (11th
Cir. 2001). This is so because:

Legal contentions, like the currency, depreci-
ate through over-issue. The mind of an ap-
pellate judge is habitually receptive to the
suggestion that a lower court committed an
error. But receptiveness declines as the num-
ber of assigned errors increases. Multiplicity
hints at lack of confidence in any one.. ..
[E]xperience on the bench convinces me that
multiplying assignments of error will dilute
and weaken a good case and will not save a
bad one.
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Barnes, 463 U.S. at 752 (quoting Justice Jackson, Ad-
vocacy Before the Supreme Court, 25 Temple L.Q. 115,
119 (1951)).

In the present action, Ochoa has failed to show
that his appellate counsel’s performance fell below an
objective standard of reasonableness. Counsel filed a
63 page initial brief containing seven different claims,
including a First Amendment claim relating to access
to sealed records, a claim regarding the use of an anon-
ymous jury and a Batson challenge. Appellate counsel
also intervened in an appeal in a related case, received
an amicus brief by the ACLU of Florida in the primary
appeal, and later brought a second appeal based on
newly discovered evidence. Thus, Ochoa must show
that his prior counsel was constitutionally ineffective
by the failure to bring a particular claim that was
“clearly” more meritorious than the claims brought. No
such showing has been made. On appeal, his counsel
successfully won his First Amendment claim to unseal
documents, and the anonymous jury and Batson chal-
lenges were considered meritorious by a dissenting
judge. This strongly suggests that Ochoa’s counsel did
a highly competent job of selecting potentially merito-
rious issues and in litigating those issues. See Dunkins
v. Thigpen, 854 F.2d 394, 400 (11th Cir. 1988) (finding
no ineffective assistance where counsel “performed ad-
mirably in formulating and pursuing petitioner’s de-
fense strategy at trial and on appeal”); Philmore, 575
F.3d at 1265 (“Appellate counsel’s failure to challenge
[a] decision under a different legal theory cannot be
considered deficient performance, especially given that
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counsel raised eleven other enumerations of error in a
one-hundred page brief.”). Further, counsel could rea-
sonably decide not to include claims based on Ochoa’s
intent given evidence Ochoa did intend to import co-
caine into the United States. Bernal’ testified that a
co-conspirator, Armando Valencia, transported a 8,671
kilo load of cocaine to the United States. (CR-ECF No.
1573, at 80-81, 83). He testified further that Ochoa had
invested in this load. Id. Another co-conspirator testi-
fied that Ochoa was paid $150,000 in U.S. currency for
his share in this load. (CR-ECF No. 1415 at 30-33).
Ochoa’s suggestion that he was unaware that the
drugs he owned would be sent by a co-conspirator to
the United States would have to overcome evidence
showing that he was an experienced high-level drug
dealer with a significant investment in this shipment.
Thus, even assuming Ochoa’s counsel erroneously
failed to raise appeals based on Ochoa’s lack of intent,
counsel’s decision to focus on other claims did not make
his representation constitutionally infirm. Murray v.
Carrier, 477 U.S. 478, 486-87 (1986) (“the mere fact
that counsel failed to recognize the factual or legal ba-
sis for a claim, or failed to raise the claim despite rec-
ognizing it,” does not show ineffective assistance);
White v. State of Fla., Dept. of Corr., 939 F.2d 912, 914
(11th Cir. 1991) (error not obvious where it was “undis-
covered by several attorneys and judges for approxi-
mately five years”).

” To the extent Ochoa’s arguments are based on Bernal’s re-
cantation of this testimony, his claim is denied for the credibility
reasons stated in Section II.
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Ochoa’s remaining ineffective assistance claims
are even weaker. With respect to the admission of
Ochoa’s past criminal record, the trial court’s decision
would have been reviewed for abuse of discretion, and
reversal under this standard was unlikely given that
the evidence was only admitted to show intent or be-
cause the evidence was inextricably intertwined with
the charged offenses. Further, the jury was provided
with a limiting instruction to only use this evidence
appropriately. Thus, it is highly doubtful that the Elev-
enth Circuit would have reversed on these grounds.

Similarly, an appeal based on Booker v. United
States, 543 U.S. 220 (2005), would have virtually no
chance of success. This claim would have been re-
viewed for plain error, which requires a defendant to
show an “(1) error, (2) that is plain, and (3) that affects
substantial rights,” and that “(4) the error seriously af-
fects the fairness, integrity, or public reputation of ju-
dicial proceedings.” United States v. Rodriguez, 398
F.3d 1291, 1298 (11th Cir. 2005) (citation omitted). Un-
der the third prong, the defendant must show that the
error has “affected substantial rights, which almost al-
ways requires that the error must have affected the
outcome of the district court proceedings.” Id. (citation
and punctuation omitted). Here, Ochoa points to no ev-
idence suggesting that his sentence would have been
lower under an advisory, as opposed to mandatory,
sentencing regime. Thus, it would have been exceed-
ingly difficult for his appellate counsel to show the
third prong was met. Therefore, Ochoa cannot show his
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appellate counsel was ineffective for failing to raise
this claim.®

In sum, Ochoa has failed to show that his appel-
late counsel performed deficiently, and therefore the
first Strickland prong is not met. Where no ineffective
assistance is shown, this Court may not review the ac-
tual merits of the claims appellate counsel failed to
bring. Philmore, 575 F.3d at 1265. Thus, claims two,
three, four and seven must be dismissed.

IV. GRAND JURY TESTIMONY

Ochoa claims that the Government improperly
lied during grand jury proceedings. Where the Govern-
ment makes factual errors before a grand jury, but a
petit jury later finds the accused guilty beyond a rea-
sonable doubt, the grand jury errors are deemed harm-
less. See United States v. Mechanik, 475 U.S. 66, 71
(1986). The exception to this rule is where a prosecutor
knowingly presents false evidence to a grand jury. Id.
at 70. Here, at most, Ochoa has pointed to factual inac-
curacies and has not presented any evidence suggest-
ing that the Government knew that it was presenting
false testimony. Thus, claim five must be dismissed.

8 To the extent that Ochoa’s sentencing argument is based
on the rule of specialty, it is barred from collateral review. See
Burke v. United States, 152 F.3d 1329 (11th Cir. 1998).
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V. CONFLICT OF INTEREST

Ochoa claims that one of his attorneys provided
ineffective assistance of counsel because he labored
under a conflict of interest. This claim was previously
denied on direct appeal. Ochoa-Vasquez, 428 F.3d 1015.
Ochoa has made no showing of newly discovered evi-
dence that would change the outcome of the Eleventh
Circuit’s prior decision. Thus, claim six must be dis-
missed.

VI. CONCLUSION

For the foregoing reasons, it is ORDERED AND
ADJUDGED that Ochoa’s Amended Motion to Vacate
(ECF No. 10) is DENIED. The Clerk of the Court is in-
structed to CLOSE this case. All pending motions not
otherwise rule upon are denied as moot.

DONE AND ORDERED in Chambers at Miami,
Florida, this 24th day of March, 2011.

/s/ K. M. Moore
K. MICHAEL MOORE
UNITED STATES DISTRICT JUDGE

cc:  All counsel of record
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IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 18-10755-CC

FABIO OCHOA,

Petitioner-Appellant,
versus
UNITED STATES OF AMERICA,
Respondent-Appellee.

Appeal from the United States District Court
for the Southern District of Florida

(Filed Oct. 18, 2022)

BEFORE: WILLIAM PRYOR, Chief Judge, BRASHER,
Circuit Judge, and ALTMAN,* District Judge.

PER CURIAM:

The Petition for Panel Rehearing filed by Appellant Fa-
bio Ochoa-Vasquez is DENIED.

* Honorable Roy K. Altman, United States District Judge for
the Southern District of Florida, sitting by designation.






