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DONNA BARRETT, JUDY BLACKBURN, MIKE )
MCDONALD, GREGORY DUCKETT, JIMMY )
WALLACE, TOM WHEELER, and KENT YOUNCE, )
in their official capacities as members of the )
State Election Commission, )

Defendants-Appellants. )
)

Appeal from the United States District Court for the
Middle District of Tennessee at Nashville.
No. 3:19-cv-00365—Aleta Arthur Trauger, District
Judge.

Argued: July 20, 2022
Decided and Filed: November 16, 2022

Before: KETHLEDGE, BUSH, and NALBANDIAN,
Circuit Judges.

COUNSEL

ARGUED: Matthew D. Cloutier, OFFICE OF THE
TENNESSEE ATTORNEY GENERAL, Nashville,
Tennessee, for Appellants. Pooja Chaudhuri,
LAWYERS COMMITTEE FOR CIVIL RIGHTS
UNDER LAW, Washington, D.C., for Appellees
Tennessee State Conference of the NAACP, et al. David
M. Rosborough, AMERICAN CIVIL LIBERTIES
UNION FOUNDATION, New York, New York, for
Appellees League of Women Voters of Tennessee, et al.
ON BRIEF: Matthew D. Cloutier, Janet M.
Kleinfelter, Alexander S. Rieger, OFFICE OF THE
TENNESSEE ATTORNEY GENERAL, Nashville,
Tennessee, for Appellants. Pooja Chaudhuri, Ezra D.
Rosenberg, LAWYERS COMMITTEE FOR CIVIL
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RIGHTS UNDER LAW, Washington, D.C., Ira M.
Feinberg, HOGAN LOVELLS US LLP, New York, New
York, Taylor A. Cates, BURCH, PORTER &
JOHNSON, PLLC, Memphis, Tennessee, Yael
Bromberg, BROMBERG LAW LLC, New York, New
York, for Appellees Tennessee State Conference of the
NAACP, et al. David M. Rosborough, Sophia Lin
Lakin, AMERICAN CIVIL LIBERTIES UNION
FOUNDATION, New York, New York, Stella
Yarbrough, ACLU FOUNDATION OF TENNESSEE,
Nashville, Tennessee, Danielle Lang, Molly E. Danahy,
CAMPAIGN LEGAL CENTER, New York, New York,
Michelle Kanter Cohen, FAIR ELECTIONS CENTER,
Washington, D.C., William H. Harbison, Hunter C.
Branstetter, SHERRARD ROE VOIGT & HARBISON,
Nashville, Tennessee, for Appellees League of Women
Voters of Tennessee, et al.

KETHLEDGE, J., delivered the opinion of the court
in which BUSH, J., joined. NALBANDIAN, J. (pp. 8-
12), delivered a separate dissenting opinion.

OPINION

KETHLEDGE, Circuit Judge. In this case the
district court issued a preliminary injunction that, for
purposes of litigation in the district court, was final in
all but name. Seven months later, the Tennessee
legislature repealed the statutory provisions that the
district court had enjoined, thereby rendering the case
moot. We hold that the plaintiffs were prevailing
parties under 42 U.S.C. § 1988 and affirm the district
court’s award of attorneys’ fees.
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L.
A.

In May 2019, Tennessee enacted a law, H.B. 1079,
1mposing a raft of new requirements upon persons or
organizations conducting voter-registration activitiesin
the State. Among many other things, the law required
such individuals to register with the State; to complete
state-administered “training” about “the laws and
procedures governing the voter registration process”; to
file a “sworn statement” stating that the person or
organization “shall obey” Tennessee’s voter-registration
laws; and to return “completed” voter-registration
forms within 10 days of “the voter registration drive.”
Tenn. Code Ann. § 2-2-142 (2019). Failure to comply
with any of these requirements was a misdemeanor.

The plaintiffs promptly challenged the new law in
two separate suits in district court. They argued in
essence that the law significantly burdened their rights
of speech and association, in violation of the First
Amendment, and that the law was unconstitutionally
vague. As relief, they sought a declaration that the law
was unconstitutional and a permanent injunction
against its enforcement.

In August 2019, the plaintiffs moved for a
preliminary injunction, as to which the parties filed
lengthy briefs with numerous exhibits attached. The
district court granted the motions in September, with
a 42-page memorandum explaining the court’s
reasoning. (Technically, two groups of plaintiffs filed
two motions, as to which the court filed two memos; but
the motions and memos for both were substantially the
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same.) Most of the court’s memorandum addressed the
plaintiffs’ likelihood of success on the merits of their
claims. The court stated that the plaintiffs had
“provided a great deal of evidence” showing how the
challenged provisions would burden their speech and
associational rights; whereas the defendants had
offered “little, if any, evidence” in support of the Act’s
requirements, “despite having had an opportunity” to
present that evidence. For example, the defendants
“offered no evidence of any reason” to require the
operator of a voter-registration drive to report its
activities to the State. “Particularly without
justification[,]” the court said, was “the requirement
that the operators of voter registration drives file
sworn statements confirming that they will comply
with the law. The law is the law already; no one has to
swear to follow it in order for it to apply.” Tennessee
State Conference of NAACP v. Hargett, 420 F. Supp. 3d
683, 704-05 (M.D. Tenn. 2019). Hence that
requirement, in the court’s view, “merely add[ed] an
additional regulatory hoop for the operator of a voter
registration drive to jump through.” Id. The court also
held that the plaintiffs were likely to prevail on the
merits “for a second reason—namely, the vagueness
about the scope and nature of [the Act’s] requirements.”
Id. at 705.

After some two-dozen pages in this vein, the court
found that H.B. 1079 imposed “an onerous and
intrusive regulatory structure for problems that,
insofar as they are not wholly speculative, can be
addressed with simpler, less burdensome tools.” The
court thus found that the plaintiffs were likely to
succeed on their claims. In a separate document, the
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court “ordered” the defendants “not to take any steps to
implement” or otherwise enforce the challenged
provisions of H.B. 1079. The defendants chose not to
appeal that order.

Seven months later, the Tennessee General
Assembly passed legislation to repeal those same
provisions. Governor Lee signed the bill into law in
April 2020. With the new law in place, the plaintiffs
had no claims left to pursue. Six months later, the
district court approved the parties’ stipulation to
dismiss the case without prejudice.

B.

The plaintiffs thereafter moved for attorneys’ fees
under 42 U.S.C. § 1988, which allows for an award of
fees to the “prevailing party” in suits like this one. The
district court granted the motion, reasoning that, by
obtaining the preliminary injunction, the plaintiffs had
“prevailed for the purposes of § 1988(b), just as they
prevailed in the ordinary sense of the word.” But the
court reduced the amount of the fee award from the
amounts requested—by 39% for one set of plaintiffs
and 28% for the other—finding that some of the hourly
rates were too high, or some of the time entries too
vague, for example. This appeal followed.

II.

The defendants challenge only the district court’s
determination that the plaintiffs were prevailing
parties under 42 U.S.C. § 1988. We review that
decision de novo. Miller v. Caudill, 936 F.3d 442, 447
(6th Cir. 2019).



App. 7

Under § 1988, the “prevailing party” in a federal
civil-rights action may recover a “reasonable attorney’s
fee as part of the costs of litigation.” 42 U.S.C. § 1988.
The statute does not define “prevailing party,” but the
caselaw does to some extent. To be eligible for that
status, a plaintiff must have “been awarded some relief
by the court.” Buckhannon Board & Care Home, Inc. v.
West Virginia Department of Health & Human
Resources, 532 U.S. 598, 603 (2001). That relief must be
“material,” meaning that it must directly benefit the
“plaintiff by modifying the defendant’s behavior toward
him.” McQueary v. Conway, 614 F.3d 591, 598 (6th Cir.
2010) (cleaned up). And where (as here) that relief
takes the form of a preliminary injunction, that relief
must not have been “reversed, dissolved, or otherwise
undone by the final decision in the same case.” Sole v.
Wyner, 551 U.S. 74, 83 (2007). Those requirements are
undisputedly met here: the district court entered a
preliminary injunction that enjoined the defendants
from enforcing H.B. 1079 against them; and that
injunction was never reversed, dissolved, or even
vacated after the plaintiffs’ voluntary dismissal of the
case.

What the parties do dispute is whether the court’s
relief was “enduring” enough to support prevailing-
party status. See Sole, 551 U.S. at 74. The defendants
say it was not: in their view, the preliminary injunction
provided relief to the plaintiffs for only seven months,
until the Tennessee legislature itself repealed the
challenged provisions. Thus, they say, the “court-
ordered” relief in this case, Buckannon, 532 U.S. at
604, was only temporary.
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The caselaw includes a spectrum of cases in which
injunctive relief was deemed “fleeting” on one end, Sole,
551 U.S. 83, and enduring on the other. Injunctive
relief proved fleeting in Sole, where the district court
entered a “hasty” injunction in response to the
plaintiff’s emergency motion the day after the suit was
filed. The court later changed course and entered a
final judgment in favor of the defendants. Id. at 84.
Hence in that case the defendants, rather than the
plaintiff, prevailed. Id. at 86. In Miller v. Caudill, 936
F.3d 442 (6th Cir. 2019), by contrast, the relief afforded
by a preliminary injunction was enduring. There, the
preliminary injunction required a county clerk to issue
marriage licenses to the plaintiffs. 938 F.3d at 446.
Although that injunction was soon vacated as moot, the
clerk could not revoke the licenses after she issued
them. Id. at 449. Thus the plaintiffs there were deemed
prevailing parties.

The relief the plaintiffs obtained here 1is
distinguishable from the “fleeting” relief in Sole. Here,
the relief came four months after the suits were filed,
after full briefing and an opportunity for each side to
present evidence supporting its position; and the court
never vacated or dissolved the injunction. Moreover, to
a significant extent, the court’s relief was “irrevocable”
in the same sense that the relief in Miller was: as a
result of the preliminary injunction in this case,
plaintiffs were able to conduct voter-registration drives
for seven months during the runup to the 2020 election,
unburdened by the requirements of H.B. 1079. Those
drives, and the voter registrations that resulted from
them, are as “irrevocable” as the marriage licenses in
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Miller were. At least to that extent, therefore, the relief
afforded to the plaintiffs was enduring.

The case closest to this one, in our view, 1s Green
Party of Tennessee v. Hargett, 767 F.3d 533, 553 (6th
Cir. 2014). There, as here, the plaintiffs challenged
certain provisions of a Tennessee election law. After
the district court entered judgment, but while the case
was on appeal, the Tennessee legislature amended the
provisions at issue. Id. at 541. Our court said that,
“when plaintiffs clearly succeeded in obtaining the
relief sought before the district court and an
intervening event rendered the case moot on appeal,
plaintiffs are still prevailing parties for the purposes of
attorney’s fees for the district court litigation.” Id. at
552 (cleaned up). Thus, we held, “[t]he plaintiffs have
not been stripped of their prevailing party status by the
legislature’s decision to amend the relevant statute two
months after the district court issued its order but
before the appeal was heard.” Id. at 553.

The principal difference between this case and
Green Party is that, here—when the Tennessee
legislature amended H.B. 1079 so as to render the case
moot—the court had not yet entered a judgment in the
plaintiffs’ favor. But the decision in Green Party was
likewise not final—because we had not reviewed it yet.
As to finality, then, the difference between the two
cases is one of degree. Here, the district court’s 42-page
opinion in support of its injunction was an emphatic
and “unambiguous indication of probable success on
the merits” of the plaintiffs’ claims. McQueary, 614
F.3d at 598 (cleaned up). And the prospect that—as in
Sole—the court would reverse course, and enter
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judgment in favor of the defendants, was remote in the
extreme.

Green Party shows that injunctive relief awarded
before the litigation reaches its conclusion can,
depending on the circumstances, be deemed enduring
for purposes of prevailing-party status under 42 U.S.C.
§ 1988. A preliminary injunction that, as a practical
matter, concludes the litigation in the plaintiffs’ favor
in the district court, and that is not challenged on
appeal, is—on this record at least—enduring enough to
support prevailing-party status under § 1988. We
therefore hold that the plaintiffs were prevailing
parties here.

* * *

The district court’s September 28, 2021 order
awarding fees is affirmed.

DISSENT

NALBANDIAN, Circuit Judge, dissenting. State-
voluntary action mooting a case prevents plaintiffs
from prevailing under 42 U.S.C. § 1988(b). The
Supreme Court held this. We've followed this. So the
grant of attorney’s fees here sidesteps § 1988(b)’s
guardrails. Following Supreme Court precedent and
this Circuit’s framework, I would instead hold that
plaintiffs who receive a preliminary injunction against
enforcement of a statute aren’t “prevailing parties” if a
state-defendant voluntarily repeals the statute before
a merits decision. And even if that backstop did not
apply (it does), I would hold that the Plaintiffs weren’t
prevailing parties because they didn’t get all the relief
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they asked for. For these narrow yet important
reasons, I respectfully dissent.

I.

I don’t write on a blank slate. Several cases have
come before us, each relying on Buckhannon Board &
Care Home, Inc. v. West Virginia Department of Health
& Human Resources, 532 U.S. 598 (2001). In effect,
Buckhannon constrained prevailing-party relief by
rejecting the so-called “catalyst theory.”" 532 U.S. at
605. And in denying that theory, the Supreme Court
held that plaintiffs can’t get attorney’s fees under
§ 1988(b) when defendants, not the litigation itself,
invalidate a challenged law. Id. Thus, no plaintiff can
“prevail[]” when a state-defendant voluntarily voids a
challenged law before a court decides a case’s merits.
Id. at 603, 605 (citation omitted). So even if plaintiffs
obtain the results they “sought to achieve by the
lawsuit,” “[a] defendant’s voluntary change in conduct
. . . lacks the necessary judicial imprimatur on the
change.” Id. at 605.

And we have incorporated Buckhannon’s backstop
into our attorney’s fees framework for preliminary
injunctions. McQueary v. Conway, 614 F.3d 591, 601
(6th Cir. 2010) (“McQueary I’). McQueary I held that
our analysis “will generally counsel against fees in the
context of preliminary injunctions.” Id. In reaching that
conclusion, we first recognized the “preliminary” nature

! That theory “posits that a plaintiff is a ‘prevailing party’ if it
achieves the desired result because the lawsuit brought about a
voluntary change in the defendant’s conduct.” Buckhannon, 532
U.S. at 601.
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of the relief. Id. We also reiterated the limitation
imposed by Buckhannon: “[A] prevailing-party victory
must create a lasting change in the legal relationship
between the parties and not merely ‘catalyze’ the
defendant to voluntary action[.]” Id.

Under McQueary 1, plaintiffs who obtain a
preliminary injunction cannot escape Buckhannon’s
backstop. That’s why we have consistently applied
Buckhannon in preliminary-injunction cases. See, e.g.,
Planned Parenthood Sw. Ohio Region v. Dewine, 931
F.3d 530, 539, 542 (6th Cir. 2019) (concluding that a
claim was “not precluded from prevailing-party status
under Buckhannon” because a federal agency, not the
state-defendant, mooted the case by repealing a law
(citation omitted)); Green Party of Tenn. v. Hargett, 767
F.3d 533, 552 (6th Cir. 2014) (“Thus, if a defendant
voluntarily changes its conduct during the course of
litigation, thereby mooting the plaintiff’s case, the
plaintiff will not be considered a prevailing party even
though he or she may have obtained the relief sought.”
(citation omitted)); McQueary v. Conway, 508 F. App’x
522, 524 (6th Cir. 2012) (“McQueary IT’) (affirming that
the state legislature’s “voluntary conduct” repealing a
statute after plaintiffs obtained a preliminary
injunction didn’t “by itself serve as the basis for an
award of attorney’s fees”). So we must deny attorney’s
fees in preliminary-injunction cases if a defendant’s
voluntary action moots the case.’

2The district court acknowledged that “it appears” the granting of
the Plaintiffs’ request for a preliminary injunction “caused the
repeall.]” (R. 116, Memorandum, at 9.) But the court incorrectly
applied Buckhannon. It held that “the repeal is a contextual fact
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Here, Tennessee’s voluntary repeal of the
challenged provisions bars recovery of § 1988(b)
attorney’s fees. What mooted the case was the
State-Defendants’ own actions. They repealed the law
that the Plaintiffs challenged as unconstitutional.
Granting the fees otherwise promotes the very thing
Buckhannon cast aside—the catalyst theory. To
faithfully implement McQueary I's framework and
Buckhannon’s restriction, I would reverse the district
court’s award of attorney’s fees.

II.

Even putting Buckhannon aside, the preliminary
injunction doesn’t satisfy McQueary I's case-specific
inquiry. In McQueary I, although we noted that there
was support for the idea that a preliminary injunction
could never be the basis for a fee award, we rejected
that hard-and-fast rule. 614 F.3d at 599. Instead, we
said that such an approach, while “clear,” failed “to
account for fact patterns in which the claimant receives
everything it asked for in the lawsuit, and all that
moots the caseis court-ordered success and the passage
of time.” Id. Nevertheless, “when a claimant wins a
preliminary injunction and nothing more, that usually
will not suffice to obtain fees under § 1988.” Id. at 604.

relevant to . . . the question of how much judicial relief was
necessary in order for the [P]laintiffs’ claim to be considered
successful.” (Id.) So in other words, the court treated Buckhannon
as a consideration instead of what it is—a requirement. But we
cannot ignore McQueary I's framework. Even after a court awards
a preliminary injunction, Buckhannon’s backstop against the
catalyst theory applies with full force. McQueary I, 614 F.3d at
601.
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To obtain § 1988(b) attorney’s fees in those rare cases,
courts must find that the change caused by a
preliminary injunction is court-ordered, material, and
enduring in the legal relationship between the parties.
McQueary I, 614 F.3d at 597-98. Here, the parties only
dispute whether the relief was “enduring” enough to
support prevailing-party status. I believe it wasn'’t.

This case is a mirror image of McQueary I and I1.
Same law. Same basic facts. A plaintiff challenges a
state law to prevent future and reoccurring
constitutional violations. A district court grants a
preliminary injunction to enjoin the law’s
enforceability. And the state repeals the challenged
provisions before the case’s end, thus rendering the
case moot. See id. at 595-96. In McQueary II, we
ultimately affirmed that “the circumstances did not
justify a fee award.” 508 F. App’x at 524.

Aside from denying the catalyst theory, McQueary
II rejected that “the preliminary injunction granted
[McQueary] all the relief he sought.” Id. That’s because
the nature of the relief he sought was permanent. Id.
Like the Plaintiffs here, McQueary wanted to prevent
future constitutional violations. Id. Rather than court-
ordered permanent relief, McQueary only received a
preliminary injunction. Id. That is, until the state-
defendant voluntarily repealed its provisions. Id. So the
preliminary injunction wasn’t enduring because it
didn’t provide everything McQueary asked for. Id.

McQueary I expressed a simple observation: A
preliminary injunction is generally not enough to
confer prevailing-party status unless the temporary
relief gives the plaintiff “everything” he asked for. 614
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F.3d at 599. And McQueary II applied that logic. 508 F.
App’x at 524. It’s not as if the relief sought here was
for a single event, thus allowing plaintiffs to obtain
their one-time prayer for relief via a preliminary
injunction. Cf. Miller v. Caudill, 936 F.3d 442, 450 (6th
Cir. 2019) (holding that plaintiffs prevailed when a
preliminary injunction granted them their requested
relief—“marriage licenses”). To the contrary, the
Plaintiffs here sought relief for one upcoming election
cycle and permanent relief for all future elections. That
distinction matters. The district court granted them a
preliminary injunction. And a few months later, the
Tennessee legislature, not the court, voluntarily
repealed the requirements.

To be sure, the Plaintiffs may have won the battle
by avoiding compliance with state-law requirements in
their upcoming election. But they didn’t win the war for
all future elections, at least not in court. The Plaintiffs
wanted a permanent injunction to enjoin Tennessee
from enforcing its statute and a declaration that it was
unconstitutional, which they didn't get. So the

? As the Plaintiffs point out, the postures of McQueary II and this
case are not exactly the same. McQueary II affirmed a district
court’s fee denial, and here, we are reviewing a district court’s fee
grant. But I don’t believe that this distinction is material. Again,
the basic facts and legal framework are the same.

* The majority reasons that because the Plaintiffs could conduct
voter-registration drives for seven months, the benefits here are as
“irrevocable” as the marriage licenses in Miller were. But the relief
sought wasn’t for a one-time event like in Miller. Instead, the
Plaintiffs wanted permanent relief for all future elections.
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preliminary relief wasn’t—well—enduring, at least not
under § 1988(b).

II1.

Instead of McQueary I and II, the majority believes
that Green Party of Tennessee is the “closest” case on
point. (Majority Op. at 6.) I respectfully disagree
because that case didn’t deal with a preliminary
injunction at all. The district court granted final
injunctive relief based on a merits decision on
summary judgment. Green Party of Tenn., 767 F.3d at
542. And only after the state-defendants appealed the
case did the state legislature amend the provisions at
issue. Id. So the basis for awarding § 1988(b) attorney’s
fees stemmed not from a preliminary injunction, but
from the court’s merits decision.

Here, no court made a judgment on the validity of
Tennessee’s election requirements. And the fact that
the district court provided an explanation on the
likelihood of success on the merits before awarding the
preliminary injunction doesn’t matter. Likelihood of
success on the merits isn’t a final determination of
success on the merits. Our case-specific requirements
under McQueary still stand, as does our rejection of the
catalyst theory. So Green Party of Tennessee remains
Inapposite.

IV.

For these reasons, I respectfully dissent.
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APPENDIX B

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

No. 21-6024
[Filed: November 16, 2022]

TENNESSEE STATE CONFERENCE OF
THE NAACP; DEMOCRACY NASHVILLE-
DEMOCRATIC COMMUNITIES; EQUITY
ALLIANCE; ANDREW GOODMAN
FOUNDATION; LEAGUE OF WOMEN
VOTERS OF TENNESSEE; LEAGUE OF
WOMEN VOTERS OF TENNESSEE
EDUCATION FUND; AMERICAN MUSLIM
ADVISORY COUNCIL; MID-SOUTH PEACE
& JUSTICE CENTER; MEMPHIS CENTRAL
LABOR COUNCIL; ROCK THE VOTE;
HEADCOUNT,

Plaintiffs - Appellees,
v.

TRE HARGETT, in his official capacity as
Secretary of State of Tennessee; MARK GOINS;
in his official capacity as Coordinator of
Elections for the State of Tennessee;
TENNESSEE STATE ELECTION
COMMISSION; DONNA BARRETT, JUDY
BLACKBURN, MIKE MCDONALD,

N N’ N’ N N N N N N N N N N N N N N N N N N N N N
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GREGORY DUCKETT, JIMMY WALLACE, )
TOM WHEELER, and KENT YOUNCE, in )
their official capacities as members of the State )
Election Commission, )
)
)
)

Defendants - Appellants.

Before: KETHLEDGE, BUSH, and NALBANDIAN,
Circuit Judges.

JUDGMENT

On Appeal from the United States District Court
for the Middle District of Tennessee at Nashville.

THIS CAUSE was heard on the record from the
district court and was argued by counsel.

IN CONSIDERATION THEREOF, it is ORDERED
that the district court’s award of attorneys’ fees is
AFFIRMED.

ENTERED BY ORDER OF THE
COURT

/s/ Deborah S. Hunt
Deborah S. Hunt, Clerk
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APPENDIX C

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

[Filed: September 28, 2021]

Case No. 3:19-cv-00365
Judge Aleta A. Trauger

TENNESSEE STATE CONFERENCE OF
THE N.A.A.C.P., DEMOCRACY
NASHVILLE-DEMOCRATIC
COMMUNITIES, THE EQUITY ALLIANCE,
and THE ANDREW GOODMAN
FOUNDATION,

Plaintiffs,
V.

TRE HARGETT, in his official capacity
as Secretary of State of Tennessee,
MARK GOINS, in his official capacity

as Coordinator of Elections for the State
of Tennessee, the STATE ELECTION
COMMISSION, and DONNA BARRETT,
JUDY BLACKBURN, GREG DUCKETT,
MIKE MCDONALD, JIMMY WALLACE,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
|
TOM WHEELER, and KENT YOUNCE, )
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in their official capacities as members of
the State Election Commission,

Defendants.

N N N N N

Case No. 3:19-cv-00385
Judge Aleta A. Trauger

LEAGUE OF WOMEN VOTERS, LEAGUE
OF WOMEN VOTERS TENNESSEE

EDUCATION FUND, AMERICAN MUSLIM

ADVISORY COUNCIL, MID-SOUTH
PEACE & JUSTICE CENTER, ROCK THE
VOTE, MEMPHIS CENTRAL LABOR
COUNCIL, and HEADCOUNT,

Plaintiffs,
V.

TRE HARGETT, in his official capacity
as Secretary of State of Tennessee,
MARK GOINS, in his official capacity as
Coordinator of Elections for the State of
Tennessee, the STATE ELECTION
COMMISSION, and DONNA BARRETT,
JUDY BLACKBURN, GREG DUCKETT,
MIKE MCDONALD, JIMMY WALLACE,
TOM WHEELER, and KENT YOUNCE,

N N N N N N N N N N N N N N N N N N N N N
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in their official capacities as members of
the State Election Commission,

Defendants.

N N N N N

MEMORANDUM

The League of Women Voters, League of Women
Voters Tennessee Education Fund, American Muslim
Advisory Council, Mid-South Peace & Justice Center,
Rock the Vote, Memphis Central Labor Council, and
HeadCount (collectively, the “League Plaintiffs”) have
filed a Motion for Attorneys’ Fees, Costs and Expenses.
(Doc. No. 100.)" The Tennessee State Conference of
the NAACP, Democracy Nashville-Democratic
Communities, the Equity Alliance, and the Andrew
Goodman Foundation (collectively, the “NAACP
Plaintiffs”) have also filed a Motion for Attorneys’ Fees,
Costs, and Expenses. (Doc. No. 103.) The defendants
filed a Response addressing both motions (Doc. No.
105), and each set of plaintiffs filed a Reply (Doc. Nos.
112, 113). For the reasons set out herein, the motions
will be granted, as modified by the court.

I. BACKGROUND

On April 29, 2019, the Tennessee General
Assembly passed a new law governing, among other
things, “voter registration drives” and “public

communication[s] regarding voter registration status.”
ELECTION OFFENSES, 2019 Tenn. Laws Pub. ch.

! Unless otherwise indicated, all citations are to the consolidated
docket that can be found under Docket No. 3:19-cv-00365.
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250 (H.B. 1079) (hereinafter, the “Act”). On May 2,
2019, Governor Bill Lee signed the Act into law, and its
provisions were slated to take effect on October 1, 2019.
2019 Tenn. Laws Pub. ch. 250, § 9. The court has
recounted the various relevant provisions of the Act a
number of times and will not do so again here. (See,
e.g., Doc. No. 53 at 3-6.) In short, the Act imposed a
complex and onerous scheme regulating the actions of
an 1ill-defined set of individuals and entities that
wished to engage in voter registration drives. The
details of the Act’s mandates were set out in language
that was, at times, so inescapably vague that even the
attorneys tasked with defending the Act appear to have
been unable to explain what the provisions actually
required. (See Doc. No. 41 at 2—6 (resorting to a series
of lengthy block quotes to describe the Act’s contents).)

Before the law was slated to go into effect, two sets
of organizations—the League Plaintiffs and the
NAACP Plaintiffs—filed claims under 42 U.S.C. § 1983
alleging that the relevant provisions of the Act violated
the First Amendment.” (Doc. No. 1; Case No. 3:19-cv-
385, Doc. No. 1.) The plaintiffs stated that they wanted
to ensure that the Act did not hamper their voter
registration activities, particularly leading up to the
2020 election cycle. In each case, the court granted a
preliminary injunction against the defendants’ taking
any “steps to 1implement, enforce, conduct
Iinvestigations pursuant to, or assist in any prosecution
under” the relevant provisions of the Act. (Doc. No. 54;

2 Two of the League Plaintiffs were not named in the initial
Complaint but were added at a later date. (See Case No. 3:19-cv-
385, Doc. No. 37.)
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Case No. 3:19-cv-385, Doc. No. 61.) The court
eventually consolidated the cases. (Doc. No. 70.) As
litigation proceeded, the defendants complied with the
preliminary injunctions, meaning that, as a practical
matter, the status quo within the State of Tennessee
continued as if the challenged provisions had never
been enacted. Then, before the cases could proceed to
a stage at which the entry of a judgment would have
been proper, the Tennessee General Assembly enacted,
and the Governor signed, 2020 House Bill 2363, which
repealed the challenged provisions.? (Doc. No. 97 at 2;
Doc. No. 97-1.) With no laws left to challenge, the
plaintiffs had no claims left to pursue, and they filed a
Stipulation of Voluntary Dismissal Without Prejudice,
which the defendants supported by stipulation. (Doc.
No. 97.)

On December 21, 2020, each set of plaintiffs filed a
motion requesting attorney’s fees and costs associated
with the litigation. (Doc. Nos. 100, 103.) The League
Plaintiffs request the following fees:

® A February 14, 2020 letter from Tennessee Secretary of State Tre
Hargett to State Senator Jeff Yarbro appears to confirm that the
repeal was part of a conscious attempt to replace the challenged
policies with alternatives consistent with this court’s ruling. (Doc.
No. 100-2 at 2.)
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ourly IHours

Firm  [Biller [Title E Fee
ate
ACLU- [Thomas |Legal 9475 40.30  [$19,142.
TN Castelli [Director 50
ACLU [Sarah |Managing|$475 03.43  [$44,379.
Voting [Brannon |Attorney 25
Right
P;(g)jecst Davin  [Senior  [$425  [122.72 52,156
Rosbor- [Staff 00
ough Attorney
Theresa [Staff 9410 215.06 [$88,174.
Lee Attorney 60
Sophia [Deputy  [$400 145.71 [$58,284.
Lin Director 00
Lakin
Lila Car- [Paralegal $150 33.67  [$5,050.
penter 50
Camp- [Danielle[Program [$400 45.60  [$18,240.
aign Lang [Co- 00
Legal Director
Cent
Y Molly  |Attorney [§335  166.30  [$22.210.
Danahy 50
Urja Attorney $310 115.60 [$35,836.
Mittal 00
Jeffrey  |Attorney [$270 25.40  [$6,858.
Zalesin 00
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Sherrard Wilham [Member $700 34.40  [$24,080.

Roe Voigt[Harbison 00

&

Harbison,newey  Member 500  [39.30  $19,650.

PLC Brans- 00
tetter
Hunter |Associate $325 157.70 |$51,252.
Brans- 50
tetter

[Fair Cecilia [Counsel 290 14.10  |$4,089.

Elections |Aguilera 00

Center
Jon Senior $450 7.80 $3,510.
Sherman |[Counsel 00
Michelle [Senior $450 58.20  [$26,190.
Kanter [Counsel 00
Cohen

Total 1215.29 $479,10

2.85
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(Doc. Nos. 100-3 to -9.) The NAACP Plaintiffs request
the following fees:

Firm [Biller [Title Elourly IHours Fee
ate
Hogan [[ra Senior %700 211.7 [$148,19
Lovells [Feinberg[Partner 0.00
US LLP
Allison Hunior [$500 53.4 $26,700.
Holt Partner 00
Ryan
Madeline [Senior $450 239.5  $107,77
Gitomer [Associate 5.00
Kyle Mid-Level [$400 66.3 $26,520.
Druding |Associate 00
Hoe Junior  [$300 212.3  $77,640.
Charlet |Associate 00
Marlan Hunior [$300 106.8  [$32,040.
Golden |Associate 00
Alicia Paralegal $200 7.7 $5,540.
Balthazar 00
Lawyers' [Ezra Project [$700 158.4  [$110,88
Comm- [Rosen- [Co- 0.00
ittee for  perg Director
Civil
Rights Pooja Associate [$400 437.13 [$174,85
Under [Chaud- [Counsel 2.00
Law huri
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Burch, [Taylor A. Member 395 21.6 $8,532.
Porter & [Cates 00
LJohn:
DUV William Associate §240 2.3 [§7.752.
PLLC .
D. Irvine 00
LT,
Karah [Paralegal [$185 1.3 $240.50
Bartlett
Bromberg|Yael Principal $380 30.8 $11,704
Law LLC [Bromberg
Total 1,599.23 F724,415
50

(Doc. Nos. 103-2 to -6.) In addition to those amounts,
the League Plaintiffs request $5,274.04 in costs, and
the NAACP Plaintiffs request $3,928.49. The
defendants respond that the plaintiffs are not entitled
to attorney’s fees because they did not “prevail” in the
underlying litigation. (Doc. No. 105 at 1.) In the
alternative, they argue that the fee request is excessive
and insufficiently documented. (Id.)

II. LEGAL STANDARD

A. Entitlement to and Scope of Fees

“Our legal system generally requires each party to
bear his own litigation expenses, including attorney’s
fees, regardless whether he wins or loses.” Fox v. Vice,
563 U.S. 826, 832, (2011). Thus, courts do not award
“fees to a prevailing party absent explicit statutory
authority.” Buckhannon Bd. & Care Home v. W. Va.
Dep’t of Health & Human Res., 532 U.S. 598, 602
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(2001) (citation omitted). In 42 U.S.C. § 1988(b),
Congress “explicitly empowered the courts to grant fees
to parties who win § 1983 actions.” Id. Under § 1988(b),
the “prevailing party” in an action to enforce civil
rights under § 1983 may recover “a reasonable
attorney’s fee as part of the costs” of litigation. Green
Party of Tenn. v. Hargett, 767 F.3d 533, 552 (6th Cir.
2014) (“Green Party II”). To be considered a prevailing
party, a litigant must have “receive[d] at least some
relief on the merits of his claim” amounting to “a court-
ordered change in the legal relationship between the
plaintiff and the defendant.” Buckhannon Bd. & Care
Home, 532 U.S. at 603—04 (internal quotation marks
and alterations in original omitted).

A plaintiff need not succeed on every claim in order
to recover attorney’s fees. Success on a single claim is
sufficient to render it a prevailing party. McQueary v.
Conway, 614 F.3d 591, 603 (6th Cir. 2010). However, if
a plaintiff’s unmeritorious claims are “based on
different facts and different legal theories” than his
meritorious claims, then the court must treat them “as
if they had been raised in separate lawsuits, and
therefore no fee may be awarded for services on the
unsuccessful claim[s].” Tex. State Teachers Assn v.
Garland Indep. Sch. Dist., 489 U.S. 782, 789 (1989)
(citing Hensley v. Eckerhart, 461 U.S. 424, 435 (1983)).
On the other hand, if both the meritorious and
unmeritorious claims “arise out of a common core of
facts, and involve related legal theories,” a court should
not exempt from its fee award the hours spent on the
claims that did not succeed. Id. at 789. Instead, the
court should consider “the degree of success obtained.”
Id. (quoting Hensley, 461 U.S. at 436). An attorney who
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achieves “excellent results” 1s entitled to a full fee,
regardless of whether she succeeds on every related
claim raised. Waldo v. Consumers Energy, Co., 726 F.3d
802, 822 (6th Cir. 2013). However, when the plaintiff’s
success 1s “limited,” the court may “exercise [its]
equitable discretion . . . to arrive at a reasonable fee
award” in light of the hours expended. Tex. State
Teachers Ass’n, 489 U.S. at 789.

B. Fee Amount

The Supreme Court has cautioned that a request for
attorney’s fees “should not result in a second major
litigation.” Hensley, 461 U.S. at 437. “The most useful
starting point for determining the amount of a
reasonable fee is the number of hours reasonably
expended on the litigation multiplied by a reasonable
hourly rate.” Id. at 433. This two-step calculation,
known as the lodestar amount, provides an “initial
estimate of the value of a lawyer’s services.” Id.
However, “[tlhe product of reasonable hours times a
reasonable rate does not end the inquiry.” Id. at 434.
After determining the lodestar amount, the court may
adjust the fee upward or downward “to reflect relevant
considerations peculiar to the subject litigation.”
Adcock-Ladd v. Sec’y of Treasury, 227 F.3d 343, 349
(6th Cir. 2000). However, “trial courts need not, and
should not, become green-eyeshade accountants.” Fox,
563 U.S. at 838. “The essential goal in shifting fees is
to do rough justice, not to achieve auditing perfection.”
Id. Therefore, “trial courts may take into account their
overall sense of a suit, and may use estimates in
calculating and allocating an attorney’s time.” Id.
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IT1. ANALYSIS

A. Prevailing Party Status

Section 1988(b) grants the right to recover
attorney’s fees in a § 1983 case only to “the prevailing
party.” But litigation is not like a sport in which one
can easily classify every match as a win, a loss, or a
draw. For example, a plaintiff may obtain a judgment
in its favor on one claim, while the defendant
successfully defends itself on others. Or a plaintiff may
obtain a judgment in its favor but be denied some or
even most of the relief it wanted, making its supposed
victory pyrrhic, at best, while the defendant’s loss looks
suspiciously like a win. Or, to give another common
example, a claim may be raised and litigated in such a
tight time window—for example, in the runup to a
fixed, irrevocable deadline, such as an election—that no
party ever had a meaningful chance of obtaining a
judgment in its favor. Rather, a typical plaintiff with a
meritorious claim in such a case will merely obtain a
preliminary injunction that remains in force for the
period of time in which the plaintiff actually needs
protection, only for the underlying claims, quite
expectedly, to then become moot and be dismissed. In
light of these complexities, the Sixth Circuit has
endorsed a “contextual and case-specific inquiry”
governing prevailing party status that, among other
things, “does not permit [the court] to say that
preliminary-injunction winners” who do not receive any
judgment or further relief “always are, or never are,
‘prevailing parties.” McQueary, 614 F.3d at 600.

There are, of course, limits to what kind of partial
success will count as “prevailing.” For example, the
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Supreme Court has held that “a judicial
pronouncement that the defendant has violated the
Constitution, unaccompanied by an enforceable
judgment on the merits"—or other enforceable,
judicially imposed duty—“does not render the plaintiff
a prevailing party.” Farrar v. Hobby, 506 U.S. 103, 113
(1992). Rather, for a plaintiff to be said to have
succeeded on a claim, the plaintiff typically must have
obtained at least a “material alteration of the legal
relationship between the parties.” Id. That alteration,
moreover, cannot merely be a provisional change that
was later revoked; rather, the caselaw of this circuit
recognizes that, in order for a party to be considered as
having prevailed, it must have obtained relief that was
not only (1) “court-ordered” and (2) “material,” but also
(3) “enduring.” McQueary, 614 F.3d at 598-99.

Before the plaintiffs filed their claims, they were
about to be subjected to the already-enacted, soon-to-
go-into-force requirements of the Act. Those
requirements would have directly hampered the
plaintiffs’ voter registration activities, almost certainly
resulting in fewer registrations being enabled by the
plaintiffs. However, by obtaining a preliminary
injunction, the plaintiffs were effectively freed from any
enforceable obligation to comply with the challenged
provisions, and that status quo continued for the entire
time in which those provisions remained on the books.
Finally, the plaintiffs’ freedom from the challenged
provisions became permanent—or, at least, as
permanent as any change in the law can be—when the
Tennessee General Assembly and the Governor
repealed the constitutionally suspect regulations
regarding voter registration drives. To the ordinary
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observer, then, it would certainly seem like the
plaintiffs prevailed, and enduringly so. That said, it is
true that the plaintiffs, unlike most prevailing parties,
were never “entitled to enforce a judgment, consent
decree, or settlement against the defendant.” Farrar,
506 U.S. at 113. There is, therefore, at least a colorable
argument that, appearances aside, the plaintiffs were
not prevailing parties.

The defendants point out that the Supreme Court
has rejected the theory, advanced in some earlier cases,
that a plaintiff can become a prevailing party merely by
being the “catalyst” for a change in the law or the
defendant’s behavior, even if that plaintiff never
actually obtained legal relief from a court. See
Buckhannon, 532 U.S. at 605. But these plaintiffs did
obtain legal relief from a court in the form of the
preliminary injunctions. The significance of the repeal
of the challenged provisions is not that the plaintiffs
caused the repeal (although it appears that they did),
but rather that the repeal is a contextual fact relevant
to—and, in fact, ultimately determinative of—the
question of how much judicial relief was necessary in
order for the plaintiffs’ claims to be considered
successful. The question at the core of the prevailing
party inquiry is whether the plaintiffs “receive[d]” from
the court what they had “asked for in the lawsuit.”
McQueary, 614 F.3d at 599. The plaintiffs asked for an
order enjoining the defendants from enforcing the
challenged provisions of the Act for as long as those
provisions remained duly enacted Tennessee statutes,
whether that was for a few months or a hundred years.
The repeal meant that a permanent injunction was
unnecessary to accomplish that end, because even an
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ostensibly “permanent” injunction against enforcing a
law can only last as long as the law itself does. But the
relief that the court granted in the preliminary
injunction did everything that a permanent injunction
would have done: prevented the challenged laws from
being enforced until, through the ordinary operation of
the state’s legislature, the laws were repealed and
ceased to exist.

The Sixth Circuit addressed the issue of how a
party’s prevailing party status is affected by an
amendment of the challenged statute during litigation
in Green Party of Tennessee v. Hargett, 767 F.3d 533,
which the court has designated as “Green Party IT” for
the purposes of this litigation. The plaintiffin that case
had challenged two aspects of Tennessee’s election
laws, respectively referred to as the state’s “ballot-
access” and “ballot-ordering” laws. The plaintiff
initially prevailed on its challenges by obtaining
summary judgment in the district court. Then, “[i]n the
spring of 2012, while the defendants’ appeal was
pending, Tennessee amended its ballot-access
statutes.” Id. at 541. The Sixth Circuit concluded that,
in light of the change in law, “the district court should
be given the opportunity” to consider the claims anew,
given that the underlying laws had “fundamentally
changed since the district court decided the case.”
Green Party of Tennessee v. Hargett, 700 F.3d 816, 824
(6th Cir. 2012) (“Green Party I’). The Sixth Circuit
accordingly “REVERSE[D] the judgment of the district
court and REMAND[ED] the case for further
proceedings consistent with” its opinion. Id. at 829.
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On remand, the court again granted summary
judgment to the plaintiff. The court also awarded the
plaintiff attorney’s fees—including fees related to the
already-reversed challenge to the original version of the
ballot-access provisions. The defendants appealed, and,
in Green Party 11, the Sixth Circuit again reversed the
award of summary judgment to the plaintiff. Green
Party II, 767 F.3d at 549. The court, however, upheld
the award of attorney’s fees with regard to the original
challenge, despite the fact that the court had
technically reversed that holding:

We conclude that the plaintiffs qualify as
prevailing parties because the district court
initially ruled that Tennessee’s then-current
ballot-access scheme . . . was unconstitutional,
and the court ordered declaratory and injunctive
relief to remedy the violation. The plaintiffs
have not been stripped of their prevailing party
status by the legislature’s decision to amend the
relevant statutes two months after the district
court issued its order but before the defendants’
appeal was heard. Moreover, this court never
reached the merits of Tennessee’s old ballot-
access scheme and has done nothing to disturb
the original judgment of the district court.

Id. at 553 (citations omitted). The Sixth Circuit
recently confirmed the validity of this approach in
Thomas v. Haslam, No. 20-6188, 2021 WL 3754240
(6th Cir. Aug. 25, 2021), in which another set of
plaintiffs who challenged a Tennessee law, only for the
law to be repealed and the judgment in their favor
vacated while an appeal was pending, were awarded
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attorney’s fees. Id. at *2; see also Planned Parenthood
Sw. Ohio Region v. Dewine, 931 F.3d 530, 542 (6th Cir.
2019) (holding that party that obtained preliminary
injunction was a prevailing party, despite the fact that
its claims were rendered moot during litigation by a
nonparty government agency).

Although this case is not precisely like the prior
ones considered by the Sixth Circuit in the context of
other amended or repealed statutes, those cases
adopted an approach—focused on the existence of a
lasting, court-ordered change in the legal relationship
between the parties but flexible with regard to how
that change occurred—that would also favor these
plaintiffs. Early in the underlying litigation, the
League and NAACP Plaintiffs obtained more or less
everything they wanted, except for the entry of a
judgment, an order making permanent the preliminary
relief that they had already received, and a declaration
memorializing the reasoning that the court had already
utilized. Then, the State of Tennessee simply gave up
on trying to infringe on the plaintiffs’—or anyone’s—
constitutional rights in the manner at issue, rendering
those final steps unnecessary. And while the injunction
itself did not end up needing to last any longer than it
did, the results that it obtained were irrevocable. The
plaintiffs were free to perform the voter registration
drives that they wished to perform, and votes have
almost certainly been cast pursuant to registrations
enabled by the court’s preliminary injunctions. Neither
those votes nor the registrations themselves ever can or
will be rescinded based on the Act; the votes are on the
books, and the registrations are now just as valid as
every other voter registration in Tennessee. That is the
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success that the plaintiffs wanted, and they both got it
and kept it. The plaintiffs’ success, in other words, was,
as required, court-ordered, material, and enduring.

For the defendants to nevertheless succeed on their
argument that the plaintiffs are not prevailing parties,
then, the defendants would need to identify some basis,
in either the caselaw or the text of § 1983 and
§ 1988(b), for concluding that the concept of “prevailing
party” is not only highly formalistic, but formalistic in
aparticular way that would exclude these plaintiffs but
would not exclude the other plaintiffs whom the Sixth
Circuit has concluded did prevail, despite similar
deficiencies. The defendants have failed to identify any
such persuasive basis. There are small, technical
differences between these plaintiffs and other plaintiffs
that have been recognized as prevailing, but none of
them undermines the core similarities. The defendants
concede—as they must, under the law of this circuit,
see McQueary, 614 F.3d at 600—that there is no
categorical requirement that a party receive a
judgment in its favor in order to become a “prevailing
party” and that merely obtaining a preliminary
injunction may, depending on the case, be sufficient.
(See Doc. No. 105 at 6.) And, as the court has already
discussed, there is similarly no rule against concluding
that a plaintiff prevailed even though the government
repealed the law that the plaintiff challenged while
litigation was ongoing. If there is (1) no rule against
awarding fees to a party based on its obtaining a
preliminary injunction but not a judgment or a
permanent injunction and (2) no rule against awarding
fees to a party whose claims became moot due to repeal
of the challenged law during litigation, then what
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reason could there be for denying fees here, where the
plaintiffs’ victory was, in every other sense, so total and
decisive? The court holds that the League and NAACP
Plaintiffs prevailed for the purposes of § 1988(b), just
as they prevailed in the ordinary sense of the word, and
the court, accordingly, will award them fees and costs.

B. Adequacy of Documentation of Fees

“The party requesting fees bears the burden to
submit adequate documentation of the hours
reasonably expended.” Plumbers & Pipefitters Local
No. 396 Combined Fund v. State Line Plumbing &
Heating, Inc., No. 4:10 CV 1936, 2011 WL 1769085, at
*2 (N.D. Ohio May 9, 2011) (citing Trustees of the
Painters Union Deposit Fund v. Interior/Exterior
Specialist, Co., 2011 WL 204750 (E D. Mich. January
21, 2011)). Included in that burden is the obligation to
provide “billing time records that are sufficiently
detailed to enable the courts to review the
reasonableness of the hours expended.” Wooldridge v.
Marlene Indus. Corp., 898 F.2d 1169, 1177 (6th Cir.
1990). There are, of course, limits to that requirement.
No ordinary time entry is likely to be sufficient to allow
a court to perform an exhaustive—or even particularly
deep—analysis into the necessity of the specific work
performed. Still, however, the defendants are correct
that a plaintiff has an obligation to provide
documentation that at least allows the court to make a
general assessment of the reasonableness of the hours
claimed, in the context of ordinary conventions of
attorney work logs.

The defendants have provided an omnibus
compilation of the plaintiffs’ time entries, with the



App. 38

defendants’ objections, including a number of objections
for vagueness. (Doc. Nos. 105-1, 107.) Among the
entries objected to as too vague are 0.83 hours for
“emails about discovery issues,” 0.6 hours for “Review
appeal and case management deadlines,” 0.2 hours for
“Emails about case with [named attorney],” 0.3 hours
for “Reviewing team emails,” and multiple entries of
0.5 hours for “Emails.” (Doc. No. 105-1 at 15, 45, 48, 52,
58-59.) One entry for 0.5 hours is merely described as
representing “[w]ork on an anti-voter registration
lawsuit.” (Doc. No. 107 at 29.) The entries objected to
as vague represent a small fraction of the hours
claimed, and some of the entries to which the
defendants have objected do not strike the court as
inadequate. Nevertheless, the defendants’ objection
that some of the descriptions are insufficient is
persuasive.

The defendants also object to a number of entries
for so-called “block billing”—that is, the inclusion of
two or more discrete tasks in a single time entry. The
Sixth Circuit, however, has held that, “so long as the
description of the work performed is adequate, block-
billing can be sufficient” to support an award of fees.
Smith v. Serv. Master Corp., 592 F. App’x 363, 371 (6th
Cir. 2014). Some of the entries objected to as block
billing suffer from the vagueness issues that the court
has discussed, but, those issues aside, the court does
not find any additional problem related to block billing
that would warrant a reduction in fees.

“When confronted with a request for the award of
attorney’s fees in the face of inadequate billing records,
courts in the Sixth Circuit often apply across-the-board
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fee reductions.” Potter v. Blue Cross Blue Shield of
Mich., 10 F. Supp. 3d 737, 748 (E.D. Mich. 2014) (citing
Grant v. Shaw Enuvtl., Inc., No. 3:08-CV-350, 2013 WL
1305599, at *7 (E.D. Tenn. Jan. 30, 2013), report and
recommendation adopted, No. 3:08-CV-350, 2013 WL
1305596 (E.D. Tenn. Mar. 28, 2013)); see Heath v.
Metro. Life Ins. Co., 2011 WL 4005409, at *10 (M.D.
Tenn. Sept. 8, 2011) (Nixon, J.); Helfman v. GE Group
Life Assurance Co., 2011 WL 1464678 (E.D. Mich. April
18, 2011). The defendants have identified a limited but
real issue of vagueness in the defendants’ entries. The
court, accordingly, will consider that defect in the
context of calculating an overall reduction in fees, in
light of any other defects.

C. Lodestar Calculation

Aside from the 1ssues related to documentation, the
defendants object to the fees requested on the following
grounds: (1) both sets of plaintiffs overstaffed the case;
(2) the plaintiffs request payment for pre-litigation
activities such as vetting potential plaintiffs; and
(3) some of the fees requested involved work
unnecessary to the actual litigation of the case,
including drafting press releases. The defendants
request that, in light of these issues, the court grant
fees no greater than 50% of the lodestar amount.

1. Number of Attorneys Involved

Courts in this circuit have recognized that
“[p]laintiffs are not entitled to have any number of
well-qualified attorneys reimbursed for their efforts,
when fewer attorneys could have accomplished the job.”
Ky. Rest. Concepts Inc. v. City of Louisville, 117 F.
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App’x 415, 419 (6th Cir. 2004) (quoting district court).
Of course, the number of attorneys who worked on a
case 1s a far less important fact to the reasonableness
inquiry than the aggregate number of hours expended
or the rates claimed. Nevertheless, it 1s true that
excessive staffing can introduce elements of inefficiency
that may improperly increase costs. As anyone with
experience working with a team of attorneys can attest,
every new addition is another person who has to be
brought up to speed, at least with regard to the portion
of the litigation to which he or she is contributing.
Moreover, a larger team, particularly one that involves
multiple firms, means more time devoted to
coordination. See Hutchinson ex rel. Julien v. Patrick,
636 F.3d 1, 14 (1st Cir. 2011) (noting that, even “where
the deployment of multiple attorneys on a single
project is reasonable, that staffing pattern inevitably
results in a need for some amount of coordination,
including intramural conferencing”). Indeed, as the
defendants have pointed out, the time entries in this
case do, in fact, reveal that a significant amount of time
was devoted to coordination between co-counsel. (See
Doc. Nos. 105-1, 107 passim (including objections based
on time spent on planning between co-counsel).)

A total of 26 attorneys worked for the plaintiffs in
these cases—15 for the League Plaintiffs and 11 for the
NAACP Plaintiffs. Those are undoubtedly large teams.
That said, the differences in individual attorneys’ rates
suggest that at least some of the additional staffing
may have saved money. For example, the Lawyers’
Committee for Civil Rights Under Law is claiming fees
on behalf of two attorneys, but far more work was
performed by the significantly less expensive of those
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two. Surely it would not have been better to have only
the more senior, more expensive attorney involved. The
court, moreover, acknowledges that some of the
plaintiffs’ attorneys have attested that they already
reduced their requests in light of their own billing
judgment, including, in some instances, by omitting
work of even more additional attorneys. There is,
therefore, at least some mitigation to the raw staffing
numbers themselves.

Ultimately, the court concludes that the sheer
number of attorneys—and particularly the sheer
number of firms—involved in this litigation does
warrant a reduction from the lodestar amount. The
court notes that the public interest firms involved
appear to have had significant overlap in their
expertise—specifically, expertise in election law—that
raises questions regarding whether it was necessary for
every firm to be involved. One of the primary benefits
of assembling a large team is the potential for
amassing a diverse range of expertise on matters such
as constitutional law, state and local government law,
and litigation practice, all of which may be implicated
by a set of claims. These plaintiffs, however, appear to
have built their teams by adding election lawyer upon
election lawyer upon election lawyer. And maybe that
1s exactly what they needed—the plaintiffs’
representation in this case does appear to have been
excellent. But the apparently narrow range of attorney
expertise necessary to pursue these claims undermines
the argument that teams of this size were reasonable.
The court, accordingly, will consider the fact that the
teams appear to have been at least somewhat
overstaffed in making its final fee determination.
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2. Press-Related Activities

The defendants object that both sets of plaintiffs
have sought fees for work related to the drafting and
reviewing of press releases, which some courts have
held to be an improper subject for the recovery of fees
in a § 1983 case. See, e.g., Halderman v. Pennhurst
State Sch. & Hosp., 49 F.3d 939, 942 (3d Cir. 1995) (“It
1s particularly inappropriate to allow public relations
expenses in the case at hand while it was pending
before the district judge who had approved the consent
decree and subsequent settlement agreement.”); Rum
Creek Coal Sales, Inc. v. Caperton, 31 F.3d 169, 176
(4th Cir. 1994) (“While the district court gave no
explanation for its decision not to award fees and
expenses incurred in connection with public relations
efforts, we nevertheless agree with its decision in the
circumstances of this case.”); Greater Los Angeles
Council on Deafness v. Cmty. Television of S. Cal., 813
F.2d 217, 221 (9th Cir. 1987) (“The court reasonably
disallowed time spent on publicity, lobbying, and
unrelated claims . .. .”).

This court agrees that “[t]he legitimate goals of
litigation are almost always attained in the courtroom,
not in the media,” Rum Creek, 31 F.3d at 176, and that,
therefore, activities by attorneys focused on press
coverage or publicity will typically not be recoverable.
Indeed, the court’s Local Rules recognize that
statements to the press, if anything, risk complicating
the administration of justice, and the Rules limit
extrajudicial statements accordingly. See LR83.04.
There may be some cases in which press attention so
significantly intrudes upon the litigation process that
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it is a reasonable, ordinary, and appropriate part of
litigation to take steps to manage the role of the press
1n relation to the case. There i1s, however, no evidence
that this was such a situation. Unless there 1s some
particular, litigation-related reason why press-focused
efforts were necessary, time spent dealing with or
planning to address the press is likely better
categorized as part of the plaintiff organizations’
general advocacy objectives, not the litigation itself.
That does not mean that there is anything wrong with
drafting press releases; it does, however, mean that
that work was distinct from the litigation-focused work
that is actually covered by § 1988(b). The court,
accordingly, will decrease the fees awarded based on
the improperinclusion of some limited publicity-related
expenses.

3. Pre-Litigation Activities

The defendants next object that the plaintiffs have
improperly sought attorney’s fees related to pre-
litigation activities, including, in particular, screening
of potential plaintiffs. Recruitment and selection of
appropriate plaintiffs is an indispensable part of much
publicinterest litigation. Indeed, it is rare for this court
to see a case such as this one in which the government
official defendants do not raise issues of, for example,
standing and mootness that directly bear on whether
an appropriate plaintiff has been chosen to bring the
substantive claims at issue. Simply because certain
work 1s important, however, does not mean it 1is
compensable for the purposes of § 1988(b). The court
therefore must determine whether there is a basis for
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awarding attorney’s fees for such pre-litigation
activities here.

The caselaw on this issue is somewhat mixed. See
Case v. Unified Sch. Dist. No. 233, 157 F.3d 1243, 1251
(10th Cir. 1998) (“In some instances, such as when the
litigation involves particularly difficult questions of
standing, mootness, or ripeness, attorneys may be
awarded time necessary to determine who should be
the appropriate plaintiffs or whether the suit may even
be brought. Pre-recruitment time also may be awarded
where attorneys have done pre-recruitment work with
an advocacy group representing a class.”); Kelly v.
Corrigan, 890 F. Supp. 2d 778, 786 (E.D. Mich. 2012)
(“The subject matter of the work done prior to agreeing
to represent an actual client may be relevant to the
litigation ultimately initiated but . . . it is not
something that should be included in the attorney fee
award under § 1988.”); Gratz v. Bollinger, 353 F. Supp.
2d 929, 944 (E.D. Mich. 2005) (“[T]he Court does not
believe that § 1988 contemplates an award of fees
related to an attorneys’ search for clients who will
serve as model plaintiffs.”). Ultimately, however, this
court is not persuaded that allowing such recovery is
consistent with § 1988(b). The amount of fees
recoverable is determined, not by abstract principle
alone, but in the context of ordinary practices in the
legal community, which set the baseline for
reasonableness. If, therefore, charging a client for pre-
litigation client recruitment activities were standard
practice, the defendants would have little ground for
objecting to the inclusion of those fees here. The court,
however, is not convinced that that is, in fact, ordinary
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practice in this district. The plaintiffs, therefore, have
failed to establish that such fees were reasonable.

The plaintiffs in these cases are entitled to
attorney’s fees, not because the court agreed with their
legal positions or because the public interest firms
mvolved furthered their missions, but because the
plaintiffs themselves prevailed with regard to their own
specific claims. Client recruitment activities, however,
are not made in furtherance of the claims of any
individual client, but rather are done in furtherance of
the organizational mission for which the eventual
plaintiffs’ claims will serve as a vehicle. The court,
accordingly, will reduce the requested fees to reflect the
nappropriate inclusion of pre-litigation activities that
lack a sufficient relationship to the particular plaintiffs’
claims.*

4. Additional Issues

Although the defendants raise objections to
numerous time entries, they do not generally challenge
the rates claimed. Nevertheless, the plaintiffs still bore
a burden to support those fees, and the court concludes
that they have failed to do so with regard to two
particular sets of rates. First, the court notes that the
hourly rates claimed by the paralegals in these
cases—$150, $185, and $200—are above the upper
limit of what this court has typically held to be

* The defendants have objected to some additional legal tasks that
were not, in fact, pre-litigation as nevertheless unnecessary. With
the exception of the aforementioned issues related to publicity-
related work, the court does not find that reduction is necessary
based on these miscellaneous additional objections.
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supported in comparable cases, and the court does not
find a reason to depart from that upper limit here. The
court, accordingly, will reduce those rates to $125/hour.

More consequentially, the court finds that there is
insufficient support for the $700/hour rates claimed by
Ira Feinberg, Ezra Rosenberg, and William Harbison.
All three lawyers have lengthy and impressive
qualifications,” and the court has little doubt that they
can charge considerable fees, particularly in expensive
legal markets and/or on cases in which the dollar
amounts at stake are high. The relevant figure for
lodestar purposes, however, is the “prevailing market
rate in the relevant community’—meaning the
community in which the litigation occurred. Dowling v.
Litton Loan Servicing LP, 320 F. App’x 442, 447 (6th
Cir. 2009) (quoting Blum v. Stenson, 465 U.S. 886, 895
(1984)) (alteration omitted). In the court’s extensive
experience—including experience resolving numerous
§ 1988(b) motions in complicated, high-stakes, and
well-litigated cases—even a highly qualified lawyer in
this jurisdiction is unlikely to charge $700/hour, at
least in relation to a case that, like this one, 1s not
about large monetary obligations. The court, therefore,
will reduce those three attorneys’ rates to $500/hour.

D. Calculation of Award

As prevailing parties, the plaintiffs are entitled to
attorney’s fees and costs, and the court accepts their
claimed fees as a starting point for its calculation. As

5 Of course, the court is personally familiar with Mr. Harbison’s
sterling credentials and standing in the Nashville legal
community.
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the court has held, however, it will make the following
adjustments: (1) reductions of all attorney’s fees based
onrates over $500/hour and a reduction of all paralegal
rates to $125/hour; (2) a reduction based on a
smattering of insufficiently documented time entries on
behalf of both sets of plaintiffs’ attorneys; (3) a
reduction made to reflect the fact that the court will
not award fees based on work related to publicity or
other non-litigation-related activities; (4) a reduction
reflecting the fact that the court will not award fees
based on pre-litigation actions that were not directly
preparatory of these plaintiffs’ claims; and (5) a
reduction to reflect overstaffing.

The rate-related reductions are as follows:

League Plaintiffs

Firm [Biller [Title Eourly IHours IFee Diffe-
ate rence

ACLU |[Lila |Para- $150 [83.67 $5;050:[$841.

Voting [Car- [legal [$125 50 75

Rights [penter $4,208.

Project 75

Sher- [Will- [Mem- $760 [34.40 [$24,08 [$6,880

rard Roefjlam  |pber $500 P60 |00

Voigt & [Harb- $17,20

Harb- pson 0.00

1son,

PLC

Total -$7,721

.75
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NAACP Plaintiffs
Firm [Biller [Title Eourly IHours Fee Eiffe—
ate ence
Hogan [[ra Senior $700 [R211.7 $H48;19 |$42,34
[ovells [Fein- [Partner[$500 0-00 0.00
US LLP perg $105,85
0.00
Alicia [Para- [$200 R7.7 $5540:0-$2,077
Bal- [legal [$125 0 .50
thazar $3,462.
50
Lawyers|Ezra [Project $700 (1584 116,88 -$31,6
Comm- [Rose- [Co- $500 0-60 80.00
ittee nberg [Director $79,200.
00
Burch et|[Karah [Para- $85 (1.3 524650 [ $78.00
al. Bartlettlegal [$125 $162.50
Total -$76,17
5.50

The court will refer to these lodestar amounts that
reflect those adjustments as the “Adjusted Amounts.”

The entries to which the defendants have objected
as involving pre-litigation activities are relatively
limited. By the court’s rough count, the defendants
object to about 22 hours of billing on behalf of attorneys
for the League Plaintiffs, which amounts to about 1.8%
of the total hours. (See Doc. No. 105-1 passim.) With
regard to the NAACP Plaintiffs, the defendants object
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to about 105 hours on this basis, accounting for about
6.6% of the total hours. (See Doc. No. 107 passim.) The
court, however, does not find every objection to be
supported. The court, accordingly, will impose an
overall 1.5% reduction to the League Plaintiffs’
Adjusted Amount and a 6.5% reduction to the NAACP
Plaintiffs’ Adjusted Amount based on pre-litigation
activity.

The entries to which the defendants have objected
as devoted to press-related activities are even more
limited. By the court’s rough count, the defendants
object to about 3.25 hours with regard to the League
Plaintiffs, accounting for about 0.27% of the total
hours. With regard to the NAACP Plaintiffs, the
defendants object to about 11 hours on this basis,
accounting for about 0.69% of the total hours. The court
will add 0.25 and 0.5 percentage points to the
aforementioned reductions, making for reductions of
1.75% and 7.0%.

Finally, the court must account for the issues
of insufficient documentation and overstaffing.
Quantifying the effect of overstaffing, in particular, is
an inherently imprecise task, because the court cannot
simply chop off the work performed by attorneys in
excess of a certain number. Although overstaffing likely
made representing the plaintiffs more complicated and
time-consuming than it needed to be, the court has not
seen evidence that the additional attorneys were
engaged in busywork or some other form of
unnecessary task. If those extra attorneys had not done
their work, in all likelihood someone else would have
had to do it, at least in most instances. The court,



App. 50

accordingly, must exercise its judgment to reach what
it believes is a reasonable reduction, in light of the
work performed and the reliefobtained. Ultimately, the
court will add an additional 25 percentage points to the
reductions of the Adjusted Amounts to reflect issues
related to overstaffing and documentation, making for
final percentage reductions of 26.75% and 32.0%,
respectively.

The League Plaintiffs’ initial lodestar amount was
$479,102.85. After a rate-related reduction of
$7,721.75, that makes for an Adjusted Amount of
$471,381.10. After reducing that Adjusted amount by
26.75%, the court is left with a final fee amount of
$345,286.66 for the League Plaintiffs. The NAACP
Plaintiffs’ initial lodestar amount was $724,415.50.
After a rate-related reduction of $76,175.50, that
makes for an Adjusted Amount of $648,240.00. After
reducing that Adjusted amount by 32.0%, the court is
left with a final fee amount of $440,803.20 for the
NAACP Plaintiffs.

Finally, the two sets of plaintiffs, between them,
request $9,202.53 in costs, to which the defendants do
not specifically object. The court, accordingly, will
award those full requested costs, $5,274.04 to the
League Plaintiffs and $3,928.49 to the NAACP
Plaintiffs.

IV. CONCLUSION

For the foregoing reasons, the League Plaintiffs’
Motion for Attorneys’ Fees, Costs, and Expenses (Doc.
No. 100) and the NAACP Plaintiffs’ Motion for
Attorneys’ Fees, Costs, and Expenses (Doc. No. 103)
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will be granted, as modified consistently with this
opinion. The League Plaintiffs will be awarded
$368,855.71 1in attorneys’ fees and $5,274.04 in
expenses, and the NAACP Plaintiffs will be awarded
$473,215.20 in attorneys’ fees and $3,928.49 in
expenses.

An appropriate order will enter.

/s/ Aleta A. Trauger
ALETA A. TRAUGER
United States District Judge
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APPENDIX D

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

[Filed: September 28, 2021]

Case No. 3:19-cv-00365
Judge Aleta A. Trauger

TENNESSEE STATE CONFERENCE OF
THE N.A.A.C.P., DEMOCRACY
NASHVILLE-DEMOCRATIC
COMMUNITIES, THE EQUITY ALLIANCE,
and THE ANDREW GOODMAN
FOUNDATION,

Plaintiffs,
V.

TRE HARGETT, in his official capacity
as Secretary of State of Tennessee,
MARK GOINS, in his official capacity

as Coordinator of Elections for the State
of Tennessee, the STATE ELECTION
COMMISSION, and DONNA BARRETT,
JUDY BLACKBURN, GREG DUCKETT,
MIKE MCDONALD, JIMMY WALLACE,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
|
TOM WHEELER, and KENT YOUNCE, )
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in their official capacities as members of
the State Election Commission,

Defendants.

N N N N N

Case No. 3:19-cv-00385
Judge Aleta A. Trauger

LEAGUE OF WOMEN VOTERS, LEAGUE
OF WOMEN VOTERS TENNESSEE

EDUCATION FUND, AMERICAN MUSLIM

ADVISORY COUNCIL, MID-SOUTH
PEACE & JUSTICE CENTER, ROCK THE
VOTE, MEMPHIS CENTRAL LABOR
COUNCIL, and HEADCOUNT,

Plaintiffs,
V.

TRE HARGETT, in his official capacity
as Secretary of State of Tennessee,
MARK GOINS, in his official capacity as
Coordinator of Elections for the State of
Tennessee, the STATE ELECTION
COMMISSION, and DONNA BARRETT,
JUDY BLACKBURN, GREG DUCKETT,
MIKE MCDONALD, JIMMY WALLACE,
TOM WHEELER, and KENT YOUNCE,

N N N N N N N N N N N N N N N N N N N N N
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in their official capacities as members of
the State Election Commission,

Defendants.

N N N N N

ORDER

For the reasons explained in the accompanying
Memorandum, the Motions for Attorneys’ Fees, Costs
and Expenses filed, respectively, by the League of
Women Voters, League of Women Voters Tennessee
Education Fund, American Muslim Advisory Council,
Mid-South Peace & dJustice Center, Rock the Vote,
Memphis Central Labor Council, and HeadCount
(collectively, the “League Plaintiffs”) (Doc. No. 100) and
the Tennessee State Conference of the NAACP,
Democracy Nashville-Democratic Communities, the
Equity Alliance, and the Andrew Goodman Foundation
(collectively, the “NAACP Plaintiffs”) (Doc. No. 103) are
hereby GRANTED, as modified in accordance with the
Memorandum. The defendants are ORDERED to pay
the League Plaintiffs $345,286.66 in attorneys’ fees and
$5,274.04 i1n expenses and the NAACP Plaintiffs
$440,803.20 in attorneys’ fees and $3,928.49 in
expenses.

It is so ORDERED.

/s/ Aleta A. Trauger
ALETA A. TRAUGER
United States District Judge
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APPENDIX E

IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE

Civil Nos. 3:19-cv-365, 3:19-cv-385
Hon. Aleta A. Trauger

[Filed: October 26, 2020]

TENNESSEE STATE CONFERENCE OF
THE N.A.A.C.P., et al.,

Plaintiffs,
V.

TRE HARGETT, in his official capacity as
Secretary of State of the State of
Tennessee, et al.,

Defendants.

LEAGUE OF WOMEN VOTERS OF
TENNESSEE, et al.,

Plaintiffs,

N N N N N N N N N N N N N N N N N N N N N
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TRE HARGETT, et al.,

Defendants.

N N N N

STIPULATION OF VOLUNTARY DISMISSAL
WITHOUT PREJUDICE UNDER RULE
41(a)(1)(A)({i) OF THE FEDERAL RULES OF
CIVIL PROCEDURE AND ORDER

WHEREAS on May 2, 2019, Governor Bill Lee
signed into law House Bill 1079 / Senate Bill 971 (the
“Third-Party Voter Registration Law,” or simply, the
“Law”), codified at Tenn. Code. Ann. Sections
2-2-142(a)-(b) and (e)-(g), Sections 2-2-143(a)-(f), and
Sections 2-19-145(a)-(f);

WHEREAS Plaintiffs Tennessee State Conference
of the NAACP, Democracy Nashville-Democratic
Communities, The Equity Alliance, and The Andrew
Goodman Foundation challenged the Law under 42
U.S.C. § 1983 on May 2, 2019, alleging that the statute
violated the First and Fourteenth Amendments;

WHEREAS Plaintiffs League of Women Voters of
Tennessee, League of Women Voters of Tennessee
Education Fund, American Muslim Advisory Council,
Mid-South Peace & Justice Center, Memphis Central
Labor Council, Rock the Vote, and HeadCount brought
a separate suit under 42 U.S.C. § 1983, also alleging
that the Law violated the First and Fourteenth
Amendments, on May 9, 2019;

WHEREAS Plaintiffs in both cases subsequently
amended their complaints to add allegations that the
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challenged provisions also violated the National Voter
Registration Act of 1993, 52 U.S.C. §§ 20507(a)(2) and
20507(b)(1);

WHEREAS this Court granted the motion for a
preliminary injunction brought by Plaintiffs League of
Women Voters of Tennessee, et al., on September 12,
2019;

WHEREAS this Court granted the motion for a
preliminary injunction brought by Plaintiffs Tennessee
State Conference of the NAACP, et al., on September
13, 2019;

WHEREAS those preliminary injunctions have
remained in effect at all times, and the challenged
provisions of the law were never enforced;

WHEREAS in March 2020, the Tennessee
Legislature enacted House Bill 2363, a copy of which is
attached to this Stipulation as Exhibit 1, which the
Governor signed into law on April 2, 2020;

WHEREAS the new law repeals all of the provisions
of the Third Party Voter Registration Law that were
challenged in these cases;

WHEREAS Plaintiffs in both cases believe that,
although these cases are not technically moot as a
matter of law, there nevertheless remains little
purpose that would be served by further litigation, and
that they have accomplished the results that they
sought in bringing these cases;

NOW, THEREFORE, IT IS HEREBY
STIPULATED, by and between Plaintiffs Tennessee
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State Conference of the NAACP; Democracy Nashville-
Democratic Communities; The Equity Alliance; The
Andrew Goodman Foundation; League of Women
Voters of Tennessee; League of Women Voters of
Tennessee Education Fund; American Muslim Advisory
Council; Mid-South Peace & Justice Center; Memphis
Central Labor Council; Rock the Vote; and HeadCount,
and Defendants Tre Hargett, in his official capacity as
Secretary of State of the State of Tennessee; Mark
Goins, in his official capacity as Coordinator of
Elections for the State of Tennessee; Herbert Slatery
I1I, in his official capacity as Attorney General of the
State of Tennessee; the State Election Commission; and
Donna Barrett, Judy Blackburn, Greg Duckett, Mike
McDonald, Jimmy Wallace, Tom Wheeler, and Kent
Younce, in their official capacities as members of the
State Election Commission, as follows:

1. Plaintiffs in Tennessee State Conference of the
N.A.A.C.P. v. Hargett (M.D. Tenn. Civil No. 3:19-cv-
365), hereby voluntarily dismiss their action without
prejudice, pursuant to Rule 41(a)(1)(A)(ii) of the
Federal Rules of Civil Procedure;

2. Plaintiffs in League of Women Voters of Tennessee
v. Hargett (M.D. Tenn. Civil No. 3:19-cv-385), hereby
voluntarily dismiss their action without prejudice,
pursuant to Rule 41(a)(1)(A)(11) of the Federal Rules of
Civil Procedure;

3. These voluntary dismissals are without prejudice
to the right of Plaintiffs in both cases to seek an award
of attorneys’ fees under 42 U.S.C. § 1988, and without
prejudice to the right of the Defendants to oppose any
award of attorneys’ fees;
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4. Plaintiffs shall have until December 21, 2020, in
which to file their applications for attorneys’ fees and
costs, and Defendants shall have until January 21,
2021 within which to respond.

Dated: October 26, 2020
Respectfully submitted,

/sl Taylor A. Cates

Taylor A. Cates, BPR No. 20006
William D. Irvine, Jr.

Burch, Porter & Johnson, PLLC
130 N. Court Avenue

Memphis, TN 38103

(901) 524-5165
tcates@bpjlaw.com
wirvine@bpjlaw.com

Ira M. Feinberg*

Hogan Lovells US LLP

390 Madison Avenue

New York, NY 10017

(212) 918-3509
irafeinberg@hoganlovells.com

Allison M. Ryan*

Carolyn A. DeLone*

Madeline Gitomer®

Kyle Druding*

Hogan Lovells US LLP

555 Thirteenth Street, NW
Washington, DC 20004

(202) 637-5600
allison.ryan@hoganlovells.eom
carrie.delone@hoganlovells.com
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madeline.gitomer@hoganlovells.com
kyle.druding@hoganlovells.com

Yael Bromberg*

Bromberg Law LLC

The Andrew Goodman Foundation
10 Mountainview Road

Upper Saddle River, NJ 07458
(201) 995-1808
yaelbromberglaw@gmail.com

Jon Greenbaum*

Ezra D. Rosenberg*

Julie Houk*

Pooja Chaudhuri*

Lawyers’ Committee for Civil Rights Under
Law

1500 K Street, NW, Suite 900
Washington, D.C. 20005

(202) 662-8600
erosenberg@lawyerscommittee.org
ithouk@lawyerscommittee.org
nehaudhuri@lawyerscommittee.org

Attorneys for Plaintiffs in Tennessee State Conference
of the N.A.A.C.P., et al. v. Hargett

/sl Thomas H. Castell:

Thomas H. Castelli, BPR#024849
Legal Director

ACLU Foundation of Tennessee
P.O. Box 120160

Nashville, TN 37212

(615) 320-7142
tcastelli@aclu-tn.org
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Sophia Lin Lakin*

Theresa J. Lee*

Davin Rosborough*

Dale E. Ho*

American Civil Liberties Union Foundation
125 Broad Street, 18th Floor
New York, NY 10004

(212) 549-2500
slakin@aclu.org
tlee@aclu.org
drosborough@aclu.org
dho@aclu.org

Sarah Brannon*, **

American Civil Liberties Union Foundation
915 15th Street, 6th Floor

Washington, DC 20005

(202) 544-1681

sbrannon@aclu.org

** not admitted in DC; DC practice limited to federal
court only

Danielle Lang*

Molly Danahy*

Campaign Legal Center

1101 14th Street NW, Suite 400
Washington, DC 20005

(202) 736-2200
dlang@campaignlegal.org
mdanahy@campaignlegal.org

William H. Harbison, BPR#7012
C. Dewey Branstetter, Jr. BPR#9367
Hunter C. Branstetter, BPR#32004
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Sherrard Roe Voigt & Harbison
150 3rd Avenue South, Suite 1100
Nashville, TN 37301

(615) 742-4200
bharbison@srvhlaw.com
dbranstetter@srvhlaw.com
hbranstetter@srvhlaw.com

Michelle Kanter Cohen*

Cecilia Aguilera*

Jon Sherman*

Fair Elections Center

1825 K Street NW, Suite 450
Washington, DC 20006

(202) 331-0114
mkantercohen@fairelectionscenter.org
caguilera@fairelectionscenter.org
jsherman@fairelectionscenter.org

Attorneys for Plaintiffs in League of Women
Voters of Tennessee, et al. v. Hargett

*admitted pro hac vice

sl Alexander S. Rieger

Alexander S. Rieger

Tennessee Attorney General’s Office
Assistant Attorney General

Public Interest Division

War Memorial Building, 3rd Floor
P.O. Box 20207

Nashville, TN 37202

(615) 741-2408
alex.rieger@ag.tn.gov
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Kelley L. Groover

Tennessee Attorney General’s Office
Assistant Attorney General

Public Interest Division

War Memorial Building, 3rd Floor
P.O. Box 20207

Nashville, TN 37202
kelley.groover@ag.tn.gov

(615) 741-2408

Janet M. Kleinfelter
Deputy Attorney General
Public Interest Division
P.O. Box 20207

Nashville, TN 37202
Janet.Kleinfelter@ag.tn.gov
(615) 741-7403

Andrew B. Campbell

Senior Assistant Attorney General
Public Interest Division

Office of Tennessee Attorney General
P.O. Box 20207

Nashville, Tennessee 37202
Andrew.Campbell@ag.tn.gov

(615) 532-0356

Counsel for Defendants
IT IS SO ORDERED.
Dated: 10/26/2020, 2020

/s/ Aleta A. Trauger
Hon. Aleta A. Trauger
United States District Judge
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APPENDIX F

IN THE UNITED STATES DISTRICT COURT
FOR THE
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

[Filed: November 5, 2019]

Civil No. 3:19-cv-00365
Judge Trauger

TENNESSEE STATE CONFERENCE OF
THE, N.AA.C.P, ET AL,

Plaintiffs,

TRE HARGETT, ET AL.,

Defendants.

)
)
)
)
)
V. )
)
)
)
)
)

Civil No. 3:19-cv-00385
Judge Trauger

LEAGUE OF WOMEN VOTERS OF
TENNESSEE, ET AL.,

Plaintiffs,

N N N N N N
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TRE HARGETT, ET AL.,

Defendants.

N N N N

ORDER OF CONSOLIDATION

It is hereby ORDERED that these cases are
CONSOLIDATED for all purposes, including trial.
Separate dispositive motion briefing will take place,
despite the consolidation.

All filings shall be made, pursuant to this court’s
standard practice, under the earlier case number, 3:19-
cv-365.

It 1s so ORDERED.
ENTER this 4™ day of November 2019.

/s/ Aleta A. Trauger
ALETA A. TRAUGER
U.S. District Judge






