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IN THE SUPREME COURT OF MISSOURI 
 

In re MICHAEL ANDREW TISIUS      § 
           § 

Petitioner,         § 
           §  

v.          §  No. _______________ 
           § 
DAVID VANDERGRIFF,            §   THIS IS A CAPITAL CASE 

Warden, Potosi Correctional      § 
Center,         §  Pending Execution Date: 
          §  June 6, 2023 @ 6:00 PM CST 
Respondent.         § 

 
PETITION FOR WRIT OF HABEAS CORPUS AND SUGGESTIONS IN 

SUPPORT 
 

FACTS 

 In July 2010, Petitioner Michael Tisius was tried by a jury in the 

Circuit Court of Boone County selected from a panel provided by Greene 

County. The sole issue in this proceeding was whether Mr. Tisius should 

receive death or a sentence other than death.1 Unbeknownst to Mr. Tisius, 

one of the jurors did not satisfy the juror qualification requirements of Mo. 

Rev. Stat. § 494.425 because that juror could not read English.   

 
1 In 2001, a jury found Mr. Tisius guilty on two counts of first-degree murder 
and recommended the court sentence him to death on both accounts. During 
Mr. Tisius’s post-conviction proceedings, he received a new sentencing 
hearing due to prosecutorial misconduct at his initial trial. 
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 The jury was comprised of 12 jurors selected from a venire pool of 

approximately 100 individuals. See Trial-2 Tr. 24, 27, 29.2 Judge Gary M. 

Oxenhandler statutorily qualified all 100 venirepersons collectively. See id. at 

29 (“[I]n my voir dire, besides statutorily qualifying everybody, I will talk 

about hardships. . . . I would anticipate that with a hundred people, it will 

take me an hour or so . . .”).  

 As part of his statutory qualification of the 100 venirepersons, Judge 

Oxenhandler asked: 

 

Id. at 92. Thus, Venireperson No. 283  did not respond to this question.  

 During the State’s death qualification portion of voir dire, Assistant 

Attorney General Kevin M. Zoellner questioned Venireperson No. 28:  

 
2 This and similar references are to the transcript, which is a part of the 
record on appeal in State v. Tisius, SC91209. 
3 To respect Juror No. 28’s anonymity, this petition refers to him only by his 
juror number. See Trial-2 Tr. 518. All references to Juror 28’s full name in 
the exhibits have been redacted. 
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Id. at 360-61. Venireperson No. 28 was later selected to serve on the jury as 

Juror 28. Id. at 518. 

 On April 28, and 29, 2023, members of Mr. Tisius’s habeas legal team 

interviewed Juror No. 28 as part of Mr. Tisius’s clemency investigation. 

During this interview, Juror No. 28 revealed that he is unable to read or 

write. Exhibit 1 (Signed Statement of Juror No. 28) (“This declaration was 

read to me . . . because I can not read or write.”). He disclosed that when he 

was summoned for petit jury service, “[s]omeone at the courthouse helped 

[him] fill out [his] juror questionnaire. It was someone who was a courthouse 

employee.” Id. ¶ 7. Juror No. 28 further disclosed that in considering a death 

sentence for Mr. Tisius, he “believe[d] in an eye for an eye.” Id. ¶ 6.  
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ARGUMENT AND AUTHORITIES 

I. Mr. Tisius Is Entitled To Habeas Relief Because Juror No. 28 
Should Have Been Disqualified From Serving As A Petit Juror 
During Mr. Tisius’s Resentencing Trial Under The Plain Language 
Of Mo. Rev. Stat. § 494.425 And Because His Improper Inclusion On 
The Jury Violated Mr. Tisius’s Due Process Rights. 
 

The Sixth Amendment guarantees every criminal defendant the 

right to a trial by an impartial jury. U.S. Const. amend. VI. The 

Missouri Constitution guarantees criminal defendants the right to a 

“trial by an impartial jury of the county.” Mo. Const. art. I, sec. 18(a).  

In Missouri, “[f]ailure to strike an unfit juror is structural error 

….” Dorsey v. State, 448 S.W.3d 276, 299 (Mo. banc 2014); see also 

State v. Strong, 263 S.W.3d 636, 647 (Mo. banc 2008) (prejudice 

presumed). A death sentence imposed by an unqualified juror is a 

structural defect.  

 Criminal defendants in Missouri are “entitled to a full panel of 

qualified jurors.” State v. Wacaser, 794 S.W.2d 190, 193 (Mo. 1990). To 

ensure defendants receive a qualified panel, the Missouri legislature enacted 

Mo. Rev. Stat. § 494.425,4 which sets forth these requirements, mandating:  

The following persons shall be disqualified form serving as a petit 
or grand juror:  
. . .  
 

 
4 Mo. Rev. Stat. § 494.425 has been in effect since 2004.  
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(5) Any person unable to read, speak and understand the English 
language, unless such person’s inability is due to a vision or 
hearing impairment which can be adequately compensated for 
through the use of auxiliary aids or services. . . . 

 
Id. (emphasis added); see also Juror Basics, Missouri Courts, 

https://tinyurl.com/3ze2hfr4 (last visited May 1, 2023) (“A person is eligible 

for jury service if he or she . . . is able to read, speak, and understand 

English.”). 

 State courts must abide by state statutes. It is error to reconstruct or 

reconstitute a statute to limit or modify its meaning. Amending or adjusting 

a statute is the prerogative of the legislative branch, not the judicial branch. 

“It is a basic rule of statutory construction that words should be given their 

plain and ordinary meaning whenever possible.” State v. Johnson, 524 

S.W.3d 505, 510 (Mo. banc 2017) (quoting State ex rel. Jackson v. Dolan, 398 

S.W.3d 472, 479 (Mo. banc 2013)). “This Court must presume every word, 

sentence or clause in a statute has effect, and the legislature did not insert 

superfluous language.” Bateman v. Rinehart, 391 S.W.3d 441, 446 (Mo. banc 

2013). “This Court may not add language to an unambiguous statute.” 

Johnson, 524 S.W.3d at 511. This Court is thus obliged to give full effect to 

the entirety of Missouri statutes; otherwise, this Court violates Separation of 

Powers principles. 
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 The plain language of Mo. Rev. Stat § 494.425 provides clear and 

unambiguous instruction: any person who is unable to read, speak, and 

understand English shall be disqualified from serving on a petit jury or grand 

jury. The word “shall” is “an imperative command, usually indicating that 

certain actions are mandatory, and not permissive.” Shall, Cornell Law 

School, Legal Information Institute Wex, 

https://www.law.cornell.edu/wex/shall (last visited May 1, 2023).  

Black’s Law Dictionary defines “shall” as “[h]as a duty to; more broadly, 

is required to <the requestor shall send notice> <notice shall be sent>. This is 

the mandatory sense that drafters typically intend and that courts typically 

uphold.” Black’s Law Dictionary (11th ed. 2019). This Court has adopted the 

same definition of “shall.” See, e.g., Frye v. Levy, 440 S.W.3d 405, 408 (Mo. 

banc 2014) (“‘Shall’ means ‘shall.’ It unambiguously indicates a command or 

mandate.”); Tinnin v. Mo. DOT & Patrol Emples. Ret. Sys., 647 S.W.3d 26, 35 

(Mo. App. W.D. 2022) (“The correction statutes proved that MPER’s ‘board 

shall correct such error,’ . . . ‘The word “shall” generally prescribes a 

mandatory duty.’ MPER’s mandatory duty to correct . . .” (citing Gross v. 

Parson, 624 S.W.3d 877, 889 (Mo. banc 2021))). Thus, the statute is 

mandatory, requiring that any individual unable to read, speak, and 

understand English “shall be,” or must be, disqualified from petit jury or 

grand jury service. Mo. Rev. Stat. § 494.425.  
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 Considering the unequivocal language of Mo. Rev. Stat. § 494.425, 

there is no other reasonable interpretation of the statute. See Frye, 440 

S.W.3d at 408 (“To suggest any other meaning [for the word “shall”] is to 

ignore the plain language of the statute.”). Juror No. 28 was plainly ineligible 

to serve as a juror during Mr. Tisius’s resentencing trial. Due to his inability 

to read English, Juror No. 28 should have been disqualified from jury service. 

Id. Nevertheless, he was selected to sit on the jury that ultimately sentenced 

Mr. Tisius to death.  

Though Juror No. 28 should have been disqualified almost from the 

beginning of voir dire, an unidentified courthouse employee failed to notify 

the court that Juror 28 required assistance to complete his jury form. Exhibit 

1 ¶ 75. His illiteracy so far unrevealed, Juror No. 28 then proceeded to voir 

dire, where he falsely indicated, by omission, that he could read. Trial-2 Tr. 

92. His concealment of his illiteracy ultimately resulted in his improper 

seating on the jury.  

State court personnel may have helped Juror No. 28, a disqualified 

juror due to his illiteracy, appear qualified by assisting him in filling out the 

jury questionnaire. Juror No. 28 disclosed that when he was summoned for 

 
5 By instruction from the clerk, the exhibits to this petition, which include the 
full name of the juror, have been redacted. Should the Court desire the 
unredacted version, counsel for Mr. Tisius will be glad to provide the 
originals to be placed under a higher security level. 

E
lectronically F

iled - S
U

P
R

E
M

E
 C

O
U

R
T

 O
F

 M
IS

S
O

U
R

I - M
ay 02, 2023 - 07:36 P

M

9a



8 
 

petit jury service, “[s]omeone at the courthouse helped [him] fill out [his] 

juror questionnaire. It was someone who was a courthouse employee.” Id. ¶ 7. 

This was not disclosed to trial counsel. Had trial counsel been told of Juror 

No. 28’s illiteracy, there would have been a challenge for cause.  Exhibit 2 

(Affidavit of trial counsel Slusher); Exhibit 3 (Affidavit of trial counsel 

McBride). 

The State of Missouri failed to disclose the assistance, even though the 

trial court attempted to ensure compliance with Mo. Rev. Stat. § 494.425 by 

inquiring in voir dire or the venire panel. Trial-2 Tr. 92. Each of Mr. Tisius’s 

former counsel attest such interference with the voir dire process has never 

been disclosed. Exhibit 2 (Affidavit of trial counsel Slusher); Exhibit 3 

(Affidavit of trial counsel McBride); Exhibit 4 (Affidavit of direct appeal 

counsel Willibey); Exhibit 5 (Affidavit of post-conviction trial counsel Carter); 

Exhibit 6 (Affidavit of post-conviction trial counsel Leftwich); Exhibit 7 

(Affidavit of post-conviction appellate counsel Swift). The jury questionnaires 

themselves, which might have revealed the assistance, had already been 

destroyed when direct appeal counsel requested them only a year later in 

2011. Exhibit 4, Attachment (Willibey File Note).  
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It is unknown if the Assistant Attorney General who was counsel for 

the state during the resentencing proceeding6 knew of the assistance 

provided by court personnel and did not disclose it. If counsel for the state 

were aware of this issue, this is the second time that prosecutorial 

misconduct has created reversible error with respect to Mr. Tisius’s death 

sentence. 

 With Juror No. 28 sitting as an unqualified juror, Mr. Tisius was 

sentenced to death by a jury whose composition violated Mo. Rev. Stat. 

§ 494.425. A defendant has a “substantial and legitimate expectation that he 

will be deprived of his liberty only to the extent determined by the jury in the 

exercise of statutory discretion, and that liberty interest is one that the 

Fourteenth Amendment preserves against arbitrary deprivation by the 

State.” Hicks v. Oklahoma, 447 U.S. 343, 347 (1980) (internal citations 

omitted) (citing Vitek v. Jones, 445 U.S. 480, 488-89 (1980)). Thus, Mr. 

Tisius’s death sentence, which was imposed by a jury not within the relevant 

statutory parameters, is an arbitrary deprivation by the state of Mr. Tisius’s 

constitutional rights. Mr. Tisius’s death sentence is a violation of his 

Fourteenth Amendment due process rights, and he is therefore entitled to 

habeas relief. 

 
6 See Tisius v. State, 183 S.W.3d 307 (Mo. banc 2006). 
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II. Mr. Tisius Is Also Entitled To Habeas Relief Because Juror 
No. 28 Failed To Disclose His Illiteracy And Such Disclosure 
Would Have Provided A Valid Basis For A Challenge For 
Cause. 

  
 In McDonough Power Equipment, Inc. v. Greenwood, 464 U.S. 548 

(1984), the United States Supreme Court considered whether a respondent 

was entitled to relief based on a juror’s failure to disclose. The Court 

fashioned a two-pronged standard for petitioners like Mr. Tisius. Id. at 556. A 

party challenging a verdict and seeking relief must demonstrate: (1) that a 

juror failed to answer honestly a material question on voir dire; and (2) that a 

correct response would have provided a valid basis for a challenge for cause. 

Id.  

Missouri is more sympathetic than is the federal system to a party 

seeking to overturn a verdict because of juror nondisclosure. While the U.S. 

Supreme Court will order a new trial only upon a showing of prejudice, 

Missouri requires a new trial where intentional nondisclosure is found, 

regardless of prejudice. State v. Mayes, 63 S.W.3d 615, 625 (Mo. banc 2001) 

(“[B]ias and prejudice will normally be presumed if a juror intentionally 

withholds material information.”); Heinen v. Healthline Management, Inc., 

982 S.W.2d 244, 248 (Mo. banc 1998); Fielder v. Gittings, 311 S.W.3d 280, 

290 (Mo. App. 2010); Bradford v. BJC Corp. Health Servs., 200 S.W.3d 173, 

182 (Mo. App. 2006). Under Missouri law, intentional nondisclosure can be 

E
lectronically F

iled - S
U

P
R

E
M

E
 C

O
U

R
T

 O
F

 M
IS

S
O

U
R

I - M
ay 02, 2023 - 07:36 P

M

12a



11 
 

established by a venireperson’s silence to an unequivocal question. A 

venireperson’s duty to disclose is triggered when he is presented with an 

unequivocal question. Brines By Harlan v. Cibis, 882 S.W.2d 138, 139 (Mo. 

banc 1994). The venireperson’s silence to an unequivocal question establishes 

intentional nondisclosure if the answer to the question is known to the juror. 

Id.; Heinen, 982 S.W.2d at 248.  

 Mr. Tisius demonstrates both McDonough prongs regarding Juror No. 

28’s inclusion on the jury and is thus entitled to habeas relief. Under the first 

prong, Juror No. 28 failed to honestly answer a material question during voir 

dire. The court expressly asked all 100 venirepersons, “Is there anyone here 

who does not read, speak and understand English?” Trial-2 Tr. 92. There was 

no response from any of the venirepersons, including Juror No. 28, even 

though he did not “read, speak and understand English” Id. Moreover, this 

question was material, as it went to a statutory qualification all potential 

jurors were required to satisfy. Juror No. 28 failed to answer the question 

honestly by either raising his hand or telling the court that he was unable to 

read. 

Furthermore, the court’s question regarding the venire’s literacy was 

unequivocal. The question, “Is there anyone here who does not read, speak 

and understand English?” could not have been clearer and could not have 

been interpreted to be anything other than an inquiry into the venire’s 
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literacy. Thus, Juror 28’s failure to respond regarding his own illiteracy, a 

fact he was obviously aware of, constitutes intentional nondisclosure. Brines, 

882 S.W.2d at 139; Heinen, 982 S.W.2d at 248. Under Missouri law, Juror 

28’s intentional nondisclosure automatically triggers a new trial for Mr. 

Tisius. Mayes, 63 S.W.3d at 625; Heinen, Inc., 982 S.W.2d at 248; Fielder, 

311 S.W.3d at 290; Bradford, 200 S.W.3d at 182. 

Juror 28’s intentional disclosure creates a presumption of bias and 

prejudice, and Mr. Tisius is thus not required to make any further showing of 

prejudice before being granted relief. Mayes, 63 S.W.3d at 625; Heinen, Inc., 

982 S.W.2d at 248; Fielder, 311 S.W.3d at 290; Bradford, 200 S.W.3d at 182. 

Nevertheless, Mr. Tisius can still satisfy the second prong of McDonough: had 

Juror No. 28 honestly and correctly answered the court’s question, a valid 

basis for a challenge of cause would have been revealed. Under Mo. Rev. Stat. 

§ 494.425, Juror No. 28 was ineligible to serve on the jury due to his inability 

to read. If he had answered honestly to the court’s question, he would have 

automatically been disqualified. Thus, a valid basis for a challenge of cause 

existed.  

 This Court has long held that “failing to sustain a meritorious 

challenge for cause” is a prejudicial error. State v. Wacaser, 794 S.W.2d 190, 

193 (Mo. 1990); see State v. Hirsack, 465 S.W.2d 543 (Mo. 1971); State v. 

Foley, 46 S.W. 733 (1898); State v. McCarron, 51 Mo. 27 (1872). For example, 
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in State v. Wacaser, Juror Beavers stated during voir dire that he was unsure 

he would be able to decide on a verdict based on the evidence presented at 

trial. Wacaser, 794 S.W.2d at 191-93. Despite there being cause to challenge 

Juror Beavers for having a pre-formed opinion under Mo. Rev. Stat. § 

546.150, the lower court overruled the defendant’s challenge for cause 

against Juror Beaver. Id. at 192. 

 This Court held that the defendant thus was deprived of a panel of 

qualified jurors (namely, one that did not include Juror Beavers) before she 

was obliged to use her peremptory strikes. Id. at 194. This Court remanded 

the case for a new trial. Id. at 191 (“We reverse the conviction and remand for 

a new trial because of the error in the failure to sustain a challenge to a 

venireman for cause.”); see also State v. Stewart, 692 S.W.2d 295, 299 (Mo. 

banc 1985) (reversing defendant’s conviction because a venireperson “never 

unequivocally stated that she would not draw any inference of guilt from 

defendant’s failure to testify,” even though she initially indicated that she 

would expect him to testify); State v. Holland, 719 S.W.3d 453 (Mo. banc 

1986) (same). 

 Likewise in Mr. Tisius’s case, there was cause to challenge Juror No. 

28’s inclusion on the initial panel—under Missouri statute, Juror No. 28 

automatically should have been disqualified from petit jury service due to his 

inability to read English. However, he gave no indication to either party or to 
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the court that he was unable to read or that such a cause to challenge 

existed, and the court inaccurately qualified him. See Trial-2 Tr. 95. 

Therefore, the panel Mr. Tisius was provided was not a qualified panel, and 

under this Court’s precedent, this is prejudicial error.  

 Moreover, Mr. Tisius was indeed prejudiced by Juror No. 28’s inclusion 

on the panel and his subsequent participation in the petit jury. First, as 

required by Missouri law, the jurors were provided with a copy of the jury 

instructions which they could consult in the jury room. Trial-2 Tr. 1220 (“The 

record will reflect that I am handing the marshal twelve sets of jury 

instructions.”). Juror No. 28 was unable to use this document. Second, both 

Mr. Tisius’s counsel and the State presented numerous exhibits. Although 

most of them were read aloud, they were also displayed to the jury. Juror No. 

28’s inability to read and thus fully comprehend the substance of these 

exhibits prevented him from considering the full scope of the evidence.  

 Furthermore, because Juror No. 28 falsely indicated to the court that 

he met all the requirements of Mo. Rev. Stat. § 494.425 and was qualified for 

jury service, the jury included a juror who believed in the philosophy of “an 

eye for an eye.” Exhibit 2 ¶ 6. If Juror No. 28 had raised his hand or told the 

court that he could not read when the court expressly asked and when Juror 

No. 28 was under an obligation to do so, he would have been struck from the 

panel and accordingly, could not have been chosen as a juror. But because 
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Juror No. 28 failed to respond and hid the fact that he was unable to read 

from the court, and because the courthouse employee failed to reveal that 

Juror No. 28 required help to complete his jury questionnaire, Mr. Tisius’s 

jury included a juror who already held a pro-death penalty bias at the 

commencement of trial.  

 Mr. Tisius was prejudiced by Juror No. 28’s failure to disclose his 

disqualifying illiteracy and subsequent improper inclusion on the petit jury. 

Thus, because he meets the McDonough standard, Mr. Tisius is entitled to 

challenge his unconstitutional death sentence and obtain habeas relief. 

McDonough, 464 U.S. at 556.  

Timeliness 

This petition is timely filed and not subject to rejection for procedural 

default. Counsel for Mr. Tisius learned on April 28, 2023, that Juror No. 28 

could not read and write the English language. On April 29, 2023, Juror No. 

28 confirmed this in a written statement. Exhibit 1. Thus, there has been no 

undue delay in asserting this claim within four (4) days. While a claim that a 

juror does not meet the statutory qualifications to serve would normally be 

raised at trial, on direct appeal, or in post-conviction proceedings, the facts 

underlying the claim were unknown to Mr. Tisius and to the lawyers who 

represented him in each of those proceedings. See Exhibits 2-6, affidavits of 
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Chris Slusher, Scott McBride, Jeannie Willibey, Val Leftwich, and Pete 

Carter.  

Nor could these facts have reasonably been expected to be known at the 

time of the earlier proceedings. As the court put it in State ex rel. Koster v. 

McElwain, 340 S.W.3d 221, 254 (Mo. App. 2011), a case dealing with jury 

misconduct, “Nothing in this record suggests that Dale Helmig was earlier 

alerted or should have been earlier alerted to the prospect of discovering that 

the jury had been provided a map that was never introduced into evidence 

during its deliberations.” Juror No. 28, along with the other prospective 

jurors, was asked whether he could read or write English. Trial-2 Tr. 92. He 

did not respond. Mr. Tisius’s lawyers have all stated that they had no 

information suggesting that Juror No. 28 had not been truthful with the 

court.  See Exhibits 2-7. 

Juror No. 28 indicated that a courthouse employee assisted him with 

his juror questionnaire. Exhibit 1. Of course, trial counsel would only have 

been aware of this had Juror No. 28, the employee, or the prosecutors 

revealed it. But they did not. Ms. Willibey, Mr. Tisius’s direct appeal lawyer, 

attempted in 2011 to obtain the juror questionnaires during the direct appeal 

process. She was unable to do so because by that time, they had been 

destroyed. See Exhibit 8. Thus any evidence that might have been available 
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to direct appeal or post-conviction counsel was gone as the result of state 

action. 

In State ex rel. Amrine v. Roper, 102 S.W.3d 541, 546 (Mo. banc 2003), 

this Court held that a petitioner may have an otherwise procedurally 

defaulted claim considered in a habeas corpus proceeding if he establishes 

“cause for failing to raise the claim in a timely manner and prejudice from 

the constitutional error asserted.” This basis for overcoming default was 

characterized by the Amrine opinion as a “gateway” cause and prejudice 

claim. Id. The “cause” must be something “not fairly attributable to” Mr. 

Tisius. Koster, 340 S.W.3d at 227.  

A. Cause 

Mr. Tisius can establish external cause for failing to raise this ground 

for relief sooner. Not only did the juror fail to disclose the basis for his 

disqualification in response to a direct question from the voir dire court, but a 

county employee who was aware of it failed to inform the court. Mr. Tisius’s 

lawyers have all stated under oath that they were unaware of any evidence 

that should have put them on notice of this problem. And the only evidence 

that might potentially have alerted them, the jury questionnaire, was 

unavailable to them because it has been destroyed by the same institution 

that assisted in evasion of Mo. Rev. Stat. § 494.425. 
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In Koster v. McElwain, the court found that Dale Helmig, the 

petitioner in the underlying habeas corpus case, had established that he 

could not have discovered his jury misconduct claim in time to raise it in his 

post-conviction proceeding. This was because there was no evidence that Mr. 

Helmig, or his counsel, should have been “earlier alerted” to the misconduct. 

Koster, 340 S.W.3d at 254. Similarly, in Ferguson v. Dormire, 413 S.W.3d 40, 

58-59 (Mo. App. W.D. 2013), the court held that Mr. Ferguson had shown 

“cause” for failing to raise a Brady claim, holding, “Ferguson ‘cannot be 

faulted for failing to raise the nondisclosure of evidence that he did not know 

about.’” Id. (quoting Buck v. State, 70 S.W.3d 440, 445 (Mo. App. E.D. 2000)).  

Like Mr. Helmig and Mr. Ferguson, Mr. Tisius had no reason to be 

aware of this issue before now. Mr. Tisius has established cause. 

B. Prejudice 

In State v. Wacaser, 794 S.W.2d 190, 193 (Mo. 1990), this Court said, 

“We have consistently held that a defendant is entitled to a full panel of 

qualified jurors before being required to make peremptory challenges, and 

that there is prejudicial error in failing to sustain a meritorious challenge for 

cause.” In support of this proposition, the Wacaser court cited State v. 

Hirsack, 465 S.W.2d 543 (Mo.1971); State v. Foley, 46 S.W. 733 (1898); and 

State v. McCarron, 51 Mo. 27 (1872). Wacaser, Hirsack, and Foley concerned 

the situation where the trial court erroneously overruled a challenge for 
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cause. McCarron concerned a situation where the trial court required the 

defense to exercise peremptory challenges even though there were not enough 

qualified prospective jurors present. In all of these cases, the Court found 

reversible error. And Wacaser makes clear that a defendant need not exercise 

a peremptory challenge against an unqualified juror to obtain relief. See 

Wacaser, 794 S.W. 2d at 193. Since Wacaser, Missouri courts continue to 

follow this rule without a showing of prejudice beyond the failure to afford 

the defendant a full panel of qualified jurors. See, e.g. State v. Schnick, 819 

S.W.2d 330, 333-34 (Mo. banc 1991); State v. Plummer, 860 S.W.2d 340, 347-

48 (Mo. App. 1993); State v. Boyd, 826 S.W.2d 99, 100 (Mo. App. 1992).  

 Here, not only was Mr. Tisius not afforded a full panel of qualified 

venirepersons before making peremptory challenges, but an unqualified juror 

also actually served on his case. There is a reason § 494.425 exists: jurors 

need to be able to read the jury instructions themselves. Juror No. 28 could 

not read the jury instructions. Usually, jurors need to read exhibits. Juror 28 

could not read the multiple exhibits entered at trial and published via 

projector. It is a fundamental tenet of Missouri trials—criminal and civil — 

that jurors must consider and weigh all evidence, not just aural, video, and 

physical. Juror No. 28 could not weigh the evidence because he could not even 

consider the evidence due to his illiteracy. The statute provides no wiggle 

room, nor should this Court. Prejudice is evident and clear. 
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CONCLUSION 

For the foregoing reasons, Mr. Tisius prays the Court to issue a writ of 

habeas corpus, vacate his sentences of death, and remand with instructions 

that Mr. Tisius be sentenced to life imprisonment without possibility of 

parole. To the extent this Court finds it necessary, Mr. Tisius requests a 

hearing before a special master to present the evidence discussed in this 

petition and other evidence supporting it.7 

Respectfully submitted, 
 

/s/ Elizabeth Unger Carlyle 
ELIZABETH UNGER CARLYLE 
Carlyle Parish LLC 
6320 Brookside Plaza #516 
Kansas City, Missouri 64113 
(816) 525-6540 
elizabeth@carlyleparishlaw.com 
Missouri Bar No. 41930 
 
KEITH O’CONNOR 
Keith O’Connor, LLC 
PO Box 22728 
Kansas City, MO 64113 
Mo Bar No. 63134  
816-225-7771 
Keith@keithoc.com 

 
ATTORNEYS FOR PETITIONER 
 

 
7 This Court can order fact-development procedures to afford a habeas 
applicant an opportunity to present evidence, when the facts, if true, would 
entitle the applicant to relief. See, e.g., Woodworth v. Denny, 396 S.W.3d 330 
(Mo. banc 2013) (court-appointed master for fact development under Rule 
68.03); see also Rules 91.15 and 91.17; Mo. Rev. Stat. § 532.310. 
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CERTIFICATE OF SERVICE 

 
I hereby certify that I filed the foregoing pleading electronically with 

the clerk of the court, and that it was served by e-mail upon Asst. Atty. 
Gen. Andrew Crane, andrew.crane@ago.mo.gov on May 2, 2023. 

 
/s/ Elizabeth Unger Carlyle 
Elizabeth Unger Carlyle 
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IN THE SUPREME COURT OF MISSOURI 
 

In re MICHAEL ANDREW TISIUS §  
 § 

Petitioner, § 
 § 

v. § No. SC100059 
 §  
DAVID VANDERGRIFF, § THIS IS A CAPITAL CASE 

Warden, Potosi Correctional §  
Center, § Pending Execution Date: 

 § June 6, 2023 @ 6:00 PM CST 
Respondent. §  

 
SUPPLEMENTAL SUGGESTIONS IN SUPPORT OF  

PETITION FOR WRIT OF HABEAS CORPUS 
 

On May 2, 2023, Mr. Tisius filed his petition for writ of habeas corpus and 

suggestions in support. Attached to the petition was a declaration of Juror No. 28 

signed under penalty of perjury, because no notary was available when the 

statement was obtained. On May 3, 2023, counsel for Mr. Tisius obtained the 

affidavit of Juror No. 28, which is signed before a notary under oath and also 

includes additional information. The affidavit is attached as Exhibit A to this 

pleading.1 

In particular, the new affidavit explains the circumstances under which 

Juror No. 28 submitted his jury form. He states that he informed the county 

official supervising the jury panel that he could not read or write, and was then 

 
1 Like the exhibits in the original petition, this exhibit is redacted to eliminate 
the name of the juror. The original affidavits has been made available to 
opposing counsel and will be submitted to the court at a higher security level 
upon request. 
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taken to a private area where the official read him the form and recorded his 

answers. It is clear that Greene County personnel were aware of Juror 28’s 

illiteracy. The state thus knew that Juror 28 was statutorily disqualified to serve 

on Mr. Tisius’s jury. 

Mr. Tisius respectfully refers the Court to his petition and suggestions for a 

full discussion of the statutory and constitutional error in this case and for the 

relief requested. 

Respectfully submitted, 
 

/s/ Elizabeth Unger Carlyle 
ELIZABETH UNGER CARLYLE 
Carlyle Parish LLC 
6320 Brookside Plaza #516 
Kansas City, Missouri 64113 
(816) 525-6540 
elizabeth@carlyleparishlaw.com 
Missouri Bar No. 41930 

 
KEITH O’CONNOR 
Keith O’Connor, LLC 
PO Box 22728 
Kansas City, MO 64113 
Mo Bar No. 63134 
816-225-7771 
Keith@keithoc.com 

 
ATTORNEYS FOR PETITIONER 
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CERTIFICATE OF SERVICE 
 

I hereby certify that the foregoing pleading was served on all 
attorneys of record via this Court’s electronic filing system on May 4, 
2023. 

 
/s/ Elizabeth Unger Carlyle 

Elizabeth Unger Carlyle 
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