No.

IN THE

SUPREME COURT OF THE UNITED STATES

MARK A. JONES,
Petitioner,

V.

RICKY D. DIXON,
SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS,
Respondent.

On Petition for Writ of Certiorari
to the Eleventh Circuit Court of Appeals

APPENDIX TO
PETITION FOR WRIT OF CERTIORARI

MICHAEL UFFERMAN

Michael Ufferman Law Firm, P.A.
2022-1 Raymond Diehl Road
Tallahassee, Florida 32308

(850) 386-2345

FL Bar No. 114227

Email: ufferman@uffermanlaw.com

COUNSEL FOR THE PETITIONER

A-1



10.

11.

12.

13.

TABLE OF CONTENTS

Document Page
January 20, 2023, opinion of the Eleventh Circuit Court of Appeals. .. .. A-3
March 8, 2022, order of the Eleventh Circuit Court of Appeals........ A-11

September 7, 2021, judgment of the Middle District of Florida Court... A-14

September 3, 2021, order of the Middle District of Florida Court ... ... A-15
March 23, 2018, Florida Rule of Criminal Procedure 3.850 Motion. . ... A-35
Affidavit of Lewis P.Jones . . . ... ... . . A-51
Affidavit of Marian G. Jones. . ......... ... . .. i A-52
Affidavitof Rose Ruiz .. ... ... ... A-53
Letter from The Jones Family .............. ... ....... ... ........ A-55
Front of Defense Counsel's Case File........... ... . ... ... . .... A-57
Email exchange between Tom Hastings and Stuart Bryson........... A-58
Affidavit from Crystal Frusciante, Esq............................ A-59
Transcript of May 26, 2017, Postconviction Evidentiary Hearing . ... .. A-63

A-2



USCAL1l Case: 21-13448 Document: 30-1 Date Filed: 01/20/2023 Page: 1 of 8

[DO NOT PUBLISH]

I the

Unitedr States Court of Appeals
For the Lleventh Cireutt

No. 21-13448

Non-Argument Calendar

MARK A. JONES,

Petitioner-Appellant,

versus

SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS,
ATTORNEY GENERAL, STATE OF FLORIDA,

Respondents-Appellees.

Appeal from the United States District Court
for the Middle District of Florida
D.C. Docket No. 6:19-cv-00538-GKS-GJK
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Before NEWSOM, GRANT, and ANDERSON, Circuit Judges.
PER CURIAM:

Mark Jones, a counseled state prisoner, appeals the district
court’s dismissal with prejudice of his petition for a writ of habeas
corpus under 28 U.S.C. § 2254. We granted a certificate of appeal-
ability (“COA”) on the single issue of “[w]hether the district court
erred in finding that Jones’s underlying ineffective-assis-
tance-of-trial-counsel claim for failure to convey a plea offer was
not ‘substantial’ to overcome procedural default under Martinez v.
Ryan, 566 U.S. 1 (2012)?” Jones argues that his underlying ineffec-
tive-assistance-of-counsel claim is substantial because his trial coun-
sel failed to inform him of the plea-deal-deadline extension, did not
use the alternate contact numbers in his file, and did not seek an-
other extension when he could not reach Jones. Jones argues that
this failure to inform him was deficient and prejudiced him because
he would have accepted the plea deal after the original expiration
date but within the extension.! After carefully reviewing the rec-
ord before us, we affirm the district court’s dismissal of Jones’s ha-

beas petition.

!Jones also contends that the state court’s decision was an inadequate proce-
dural ground on which to deny his successive post-conviction petition and that
his procedural default should be excused due to newly discovered evidence.
Both issues are outside the scope of the COA, so we decline to address
them. See Spencer v. Sec’y, Dep’t of Corr., 609 F.3d 1170, 1180 (11th Cir.
2010).
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When evaluating a district court’s denial of a § 2254 petition,
we review questions of law and mixed questions of law and fact de
novo, and findings of fact for clear error. 7anzi v. Sec’y, Fla. Dep't
of Corr., 772 F.3d 644, 651 (11th Cir. 2014).

Before bringing a federal habeas action, a petitioner must ex-
haust all state court remedies available for challenging his convic-
tion, either on direct appeal or in a state post-conviction motion.
28 U.S.C. § 2254(b), (c). A federal claim is subject to procedural
default where: (1) the state court concludes that the petitioner’s
claim is barred because of an independent and adequate ground of
state procedure; or (2) the petitioner never raised the claim in state
court, and it is obvious that the unexhausted claim would now be
procedurally barred under state procedural rules. Bailey v. Nagle,
172 F.3d 1299, 1302—03 (11th Cir. 1999). Under the procedural-de-
fault doctrine, “[iJf the petitioner has failed to exhaust state reme-
dies that are no longer available, that failure is a procedural default
which will bar federal habeas relief.” Smith v. Jones, 256 F.3d 1135,
1138 (11th Cir. 2001).

The Florida Court of Appeals held that Jones’s ineffective as-
sistance of counsel claim was procedurally barred as successive.
His claim is thus subject to the procedural default rule. /d. A pro-
cedural default may be excused if the movant establishes (1) “cause
for not raising the claim of error on direct appeal and actual preju-
dice from the alleged error,” or (2) a fundamental miscarriage of
justice, meaning actual innocence. McKay v. United States, 657
F.3d 1190, 1196 (11th Cir. 2011) (emphasis omitted).
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In Martinez v. Ryan, the Supreme Court created a “narrow
exception” to procedural default in ineffective-assistance-of-coun-
sel contexts. 566 U.S. at 9. This narrow exception allows a state
prisoner to obtain federal habeas review of unexhausted, procedur-
ally defaulted claims of ineffective assistance of trial counsel when
the state does not allow ineffective assistance of counsel claims on
direct review and the initial collateral-review counsel performs in-
effectively. /d at 17. But to overcome procedural default under
Martinez, a petitioner must show that his underlying ineffective as-
sistance-of-trial-counsel claim is “substantial,” meaning that the
claim “has some merit.” /d at 14. The Supreme Court compared
the substantiality requirement to the standard required for a COA.
Id at 16. Under the COA standard, a defaulted claim is substantial
if the resolution of its merits would be debatable among reasonable
jurists. Miller-El v. Cockrell, 537 U.S. 322, 336 (2003).

To make out a successful claim of ineffective assistance of
counsel, a defendant must show both that (1) his counsel’s perfor-
mance was deficient and (2) the deficient performance prejudiced
him. Strickland v. Washington, 466 U.S. 668, 687 (1984). When
analyzing a claim of ineffective assistance under § 2254(d), our re-
view is “doubly” deferential to counsel’s performance. Harrington
v. Richter, 562 U.S. 86, 105 (2011). So “the question is not whether
counsel’s actions were reasonable. The question is whether there
is any reasonable argument that counsel satisfied Strickland's def-
erential standard.” /d Deficient performance “requires showing

that counsel made errors so serious that counsel was not
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functioning as the ‘counsel’ guaranteed the defendant by the Sixth
Amendment.” Strickland, 466 U.S. at 687. We presume that coun-
sel’s conduct was reasonable, and a petitioner seeking to overcome
the presumption must establish “that no competent counsel would
have taken the action that his counsel did take.” Chandler v.
United States, 218 F.3d 1305, 1315 (11th Cir. 2000) (en banc). Prej-
udice occurs when, but for counsel’s deficient performance, the
outcome of the proceeding would have been different. Strickland,
466 U.S. at 694. Failure to establish either prong is fatal. /d. at 697.

The Supreme Court has held that “defense counsel has the
duty to communicate formal offers from the prosecution to accept
a plea on terms and conditions that may be favorable to the ac-
cused.” Missouri v. Frye, 566 U.S. 134, 145 (2012) (“When defense
counsel allowed the offer to expire without advising the defendant
or allowing him to consider it, defense counsel did not render the
effective assistance the Constitution requires.”). Thus, an attor-
ney’s failure to convey a plea agreement at all is deficient perfor-
mance, satisfying the first element of Strickland. Id. at 145, 147.

To satisfy the prejudice prong, a petitioner must show a rea-
sonable probability that, but for counsel’s ineffectiveness: (1) he
would have accepted the plea offer; (2) the prosecution would not
have cancelled or withdrawn the offer; (3) the court would have
accepted the plea offer; and (4) the conviction or sentence, or both,
would have been less severe than what he actually received. See
id. at 147 (requiring the first three); Lafler v. Cooper, 566 U.S. 156,
168 (2012) (adding the fourth). But “after the fact testimony
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concerning his desire to plead, without more, is insufficient to es-
tablish that but for counsel’s alleged advice or inaction, he would
have accepted the plea offer.” Diaz v. United States, 930 F.2d 832,
835 (11th Cir. 1991).

Jones’s underlying ineffective-assistance claim is not sub-
stantial because he failed to show that trial counsel was deficient.
Unlike in Frye, it’s not that trial counsel failed to convey the plea
offer entirely; he just tried but failed to convey the deadline exten-
sion. Frye, 566 U.S. at 145. In fact, trial counsel informed Jones of
the deal and discussed its details with him. Trial counsel commu-
nicated to Jones that if he accepted the deal, he would receive a
15-year sentence, and if he refused, he faced life in prison because
the state would seek Prison Releasee Reoffender (“PRR”) status.
Although Jones contested his lawyer’s opinion that he would be
subject to PRR status, he understood its consequences. Even so,
Jones refused the deal.

Despite his refusal, trial counsel sought an extension on the
plea-deal deadline in the hope that Jones might change his mind
given an upcoming psychological evaluation that would determine
whether he could pursue an insanity defense. After receiving the
extension, trial counsel tried to contact Jones. Jones did not answer
the phone call so trial counsel left a message with instructions to
call him back. Trial counsel called Jones a second time, but the
number was out of service. The plea-deal deadline passed, and

Jones went to trial where he was sentenced to life in prison.
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Under the deferential standard of Strick/and, trial counsel’s
attempts to contact Jones were not perfect but nonetheless reason-
able. Chandler, 218 F.3d at 1315. From trial counsel’s “perspective
at the time,” Jones had rejected the 15-year plea deal. /d at 1316
(quoting Strickland, 466 U.S. at 669). His attorney’s last attempt to
contact Jones was to try to change his mind given the results of his
psychological evaluation. But based on his prior discussions with
Jones, trial counsel didn’t think that Jones would change his mind.
So having failed to reach Jones twice, trial counsel reasonably re-
lented.

With the benefit of hindsight, Jones argues that trial counsel
should have tried to contact his parents or seek a deadline exten-
sion. But evaluating deficient performance “has nothing to do with
what the best lawyers would have done. Nor is the test even what
most good lawyers would have done. We ask only whether some
reasonable lawyer [during plea negotiations] could have acted, in
the circumstances, as defense counsel acted [during plea negotia-
tions].” Waters v. Thomas, 46 F.3d 1506, 1512 (11th Cir. 1995) (en
banc) (internal citations omitted). While trial counsel could have
taken those extra steps, the Sixth Amendment did not require him
to do so. Trial counsel’s actions were reasonable and did not fall
below the standard of performance expected of attorneys. Strick-
land, 466 U.S. at 694.

Even if Jones’s argument that trial counsel was deficient had
merit, Jones’s arguments that he was prejudiced fail because he did

not show that he would have accepted the plea deal even with the
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extension. Frye, 566 U.S. at 147. While Jones now claims that he
would have accepted the offer once he knew that the insanity de-
fense was not viable, there is little evidence in the record that
shows that’s true. In initial conversations with his lawyer about
the plea deal, Jones stated that 15 years was too long because his
loved ones would have passed away by the time he was released.
Furthermore, at the state post-conviction evidentiary hearing,
Jones stated that he rejected the 15-year plea deal because he
thought he did not qualify as a PRR. Throughout his testimony at
the evidentiary hearing, he never conveyed that his decision to re-
ject the plea deal was based on the viability of an insanity defense.
His after-the-fact statements before this Court are not enough to
show that but for trial counsel’s failure to tell him of the extension,
he would have taken the deal. See Diaz, 930 F.2d at 835.

Having failed to show both deficient performance and prej-
udice on the underlying ineffective assistance of counsel claim,
Jones has not established that his claim is “substantial.” Therefore,

Jones cannot overcome the procedural default bar.

AFFIRMED.
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 21-13448-F

MARK A. JONES,
Petitioner-Appellant,
Versus

SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS,
ATTORNEY GENERAL, STATE OF FLORIDA,

Respondents-Appellees.

Appeal from the United States District Court
for the Middle District of Florida

ORDER:

Mark Andrew Jones is a Florida prisoner serving a term of life imprisonment for burglary
of a conveyance with an assault and attempted carjacking. In October 2019, he filed a counseled
amended 28 U.S.C. 8 2254 habeas corpus petition, asserting that his trial counsel was ineffective
by failing to (1) convey a plea offer; (2) file a pretrial motion to suppress based on tainted show-up
identifications; (3) file a motion to suppress because law-enforcement officials did not have
probable cause or reasonable suspicion to conduct a stop under Terry v. Ohio, 392 U.S. 1 (1968);
and (4) advise or consult with him on the viable defense and jury instruction of trespass and

assault.! The district court determined that Jones procedurally defaulted Ground One, and that

! Jones has abandoned the fifth ground from his § 2254 petition by failing to argue it in his
counseled COA motion. See Jones v. Sec’y, Dep’t of Corr., 607 F.3d 1346, 1353-54 (11th Cir.
2010).
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Grounds Two, Three, and Four were meritless. Jones now moves for a certificate of appealability
(“COA").

To obtain a COA, a movant must make “a substantial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c)(2). If the district court denied a constitutional claim on
the merits, the movant must demonstrate that “reasonable jurists would find the district court’s
assessment of the constitutional claims debatable or wrong,” or that the issues “deserve
encouragement to proceed further.” Slack v. McDaniel, 529 U.S. 473, 484 (2000) (quotation marks
omitted). Where the district court denied a claim on procedural grounds, the movant must show
that reasonable jurists would debate (1) whether the motion states a valid claim alleging the denial
of a constitutional right, and (2) whether the district court’s procedural ruling was correct. 1d.

Reasonable jurists would debate the district court’s determination that Jones could not
overcome procedural default of Ground One under Martinez v. Ryan, 566 U.S. 1, 7 (2012). His
underlying ineffective-assistance-of-trial-counsel claim is substantial because counsel arguably
was deficient by failing to convey a plea offer, which prejudiced Jones. See Strickland v.
Washington, 466 U.S. 668, 687 (1984). Reasonable jurists would also debate whether Jones’s
28 U.S.C. §2254 habeas corpus petition stated a facially valid claim for the denial of a
constitutional right. See Slack, 529 U.S. at 484; Spencer v. United States, 773 F.3d 1132, 1138
(11th Cir. 2014).

Reasonable jurists would not, however, debate the district court’s determination that the
state court’s resolution of Grounds Two, Three, and Four was not contrary to, or an unreasonable
application of, Strickland, or based on an unreasonable determination of the facts. As to Ground
Two, given the evidence presented at trial, the state court reasonably found that the eyewitness’s

identification was reliable, and, thus, Jones failed to show that no reasonable attorney would have
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failed to move to suppress the eyewitness’s identification. See Johnson v. Dugger, 817 F. 2d 726,
729 (11th Cir.). As to the victim’s identification, the state court reasonably found that Jones could
not demonstrate prejudice because other evidence at trial established that Jones was the individual
who had approached the victim. See Strickland, 466 U.S. at 694.

As to Ground Three, Jones cannot show that he was prejudiced by any purported deficiency
in failing to file a motion to suppress the officers’ stop because the state court reasonably found
that the officers had reasonable suspicion to stop him, and, thus, his Fourth Amendment claim
would have been meritless. See United States v. Sokolow, 490 U.S. 1, 7 (1989); Bolender
v. Singletary, 16 F.3d 1547, 1573 (11th Cir. 1994).

As to Ground Four, Jones cannot demonstrate prejudice because, even if
lesser-included-offense instructions had been given, the jury would not have been permitted to
convict Jones of the lesser-included offenses, as it had concluded that the evidence established that
he was guilty of the greater offenses. See Sanders v. State, 946 So. 2d 953, 958 (Fla. 2006); see
also Williams v. Singletary, 78 F.3d 1510, 1515 (11th Cir. 1996) (stating that this Court is bound
by decisions of the relevant state supreme court when addressing issues of state law).

Accordingly, Jones’s motion for a COA is GRANTED as to the following issue only:

Whether the district court erred in finding that Jones’s underlying
ineffective-assistance-of-trial-counsel claim for failure to convey a plea offer was

not “substantial” to overcome procedural default under Martinez v. Ryan, 566

U.S. 1(2012)?

His motion for a COA is DENIED IN PART as to all other issues.

/s/ Robin S. Rosenbaum
UNITED STATES CIRCUIT JUDGE
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION
MARK A. JONES,
Petitioner,
V. Case No: 6:19-cv-538-GKS-GJK
SECRETARY, FLORIDA
DEPARTMENT OF CORRECTIONS
and ATTORNEY GENERAL, STATE
OF FLORIDA,

Respondents.

JUDGMENT IN A CIVIL CASE

Decision by Court. This action came before the Court and a decision has been rendered.
IT IS ORDERED AND ADJUDGED that the Amended Petition for Writ of Habeas
Corpus is DENIED, and this case is DISMISSED with prejudice.

Date: September 7, 2021

ELIZABETH M. WARREN,
CLERK

s/SM, Deputy Clerk

A-14



Case 6:19-cv-00538-GKS-GJK Document 28 Filed 09/03/21 Page 1 of 20 PagelD 1379

A-15



Case 6:19-cv-00538-GKS-GJK Document 28 Filed 09/03/21 Page 2 of 20 PagelD 1380

A-16



Case 6:19-cv-00538-GKS-GJK Document 28 Filed 09/03/21 Page 3 of 20 PagelD 1381

A-17



Case 6:19-cv-00538-GKS-GJK Document 28 Filed 09/03/21 Page 4 of 20 PagelD 1382

A-18



Case 6:19-cv-00538-GKS-GJK Document 28 Filed 09/03/21 Page 5 of 20 PagelD 1383

A-19



Case 6:19-cv-00538-GKS-GJK Document 28 Filed 09/03/21 Page 6 of 20 PagelD 1384

A-20



Case 6:19-cv-00538-GKS-GJK Document 28 Filed 09/03/21 Page 7 of 20 PagelD 1385

A-21



Case 6:19-cv-00538-GKS-GJK Document 28 Filed 09/03/21 Page 8 of 20 PagelD 1386

A-22



Case 6:19-cv-00538-GKS-GJK Document 28 Filed 09/03/21 Page 9 of 20 PagelD 1387

A-23



Case 6:19-cv-00538-GKS-GJK Document 28 Filed 09/03/21 Page 10 of 20 PagelD 1388

A-24



Case 6:19-cv-00538-GKS-GJK Document 28 Filed 09/03/21 Page 11 of 20 PagelD 1389

A-25



Case 6:19-cv-00538-GKS-GJK Document 28 Filed 09/03/21 Page 12 of 20 PagelD 1390

A-26



Case 6:19-cv-00538-GKS-GJK Document 28 Filed 09/03/21 Page 13 of 20 PagelD 1391

A-27



Case 6:19-cv-00538-GKS-GJK Document 28 Filed 09/03/21 Page 14 of 20 PagelD 1392

A-28



Case 6:19-cv-00538-GKS-GJK Document 28 Filed 09/03/21 Page 15 of 20 PagelD 1393

A-29



Case 6:19-cv-00538-GKS-GJK Document 28 Filed 09/03/21 Page 16 of 20 PagelD 1394

A-30



Case 6:19-cv-00538-GKS-GJK Document 28 Filed 09/03/21 Page 17 of 20 PagelD 1395

A-31



Case 6:19-cv-00538-GKS-GJK Document 28 Filed 09/03/21 Page 18 of 20 PagelD 1396

A-32



Case 6:19-cv-00538-GKS-GJK Document 28 Filed 09/03/21 Page 19 of 20 PagelD 1397

A-33



Case 6:19-cv-00538-GKS-GJK Document 28 Filed 09/03/21 Page 20 of 20 PagelD 1398

A-34



il

Case 6:19-cv-00538-GKS-GJK Document 22-7 Filed 03/19/20 Page 138 of 259 PagelD 1229

IN THE EIGHTEENTH JUDICIAL CIRCUIT COURT IN AND FOR
SEMINOLE COUNTY, FLORIDA

STATE OF FLORIDA,

Plaintiff, PROVIDED TO ﬁ;ﬁ?@“"w
TIONAL
o éﬂ{a/}:{%# IC() (oATE DR M AILING FELON\T DIVISI()2N9
V. , \Cﬂ) o) 7/ nmay  Case No.: 2011-CF-2979-A
MARK JONES, <., =
Defendant. i
/ Z &
TN
oo
g
MOTION FOR POSTCONVICTION RELIEF PURSUANT TO “ ;,‘
RULE 3.850(b)(1), NEWLY DISCOVERED EVIDENCE —
- - g B
1. Name and location of the court which entered the judgment of conviction under @

attack was: The Eighteenth Judicial Circuit Court in and for Seminole County, Florida

2. Date of judgment of conviction was: July 25, 2012
3. Length of sentences: Life on count I and a concurrent 15 years on count II
4. Nature of offenses involved: Burglary (count I) and attempted carjacking (count II)

5. What was your plea?

(a) Not Guilty [X]
(b) Guilty [ ]
(c) Nolo Contendere - [ ] -
(d) Not Guilty by Reason of insanity [ ] -

If you entered a plea to one count and a different plea to another, give details: N/A

6. Kind of trial: ' e

(a) Jury ==
(b) Judge only without Jury [

7. Did you testify at trial or at any pretrial hearing? Yes
If yes, list each such occasion: Mr. Jones testified at his trial and at a postconviction
evidentiary hearing regarding a Rule 3.850 motion.

8. Did you appeal from the judgment of conviction? Yes

A-35
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9. If you did appeal, answer the following:
(a) Name of court: Fifth District Court of Appeal
(b) Result: Per curiam affirmed

(c) Date of result: May 14, 2013, mandate issued on June 7, 2013
(d) Case number: 5D12-3180

10. Other than a direct appeal from the judgment of conviction and sentence, have you
previously filed any petitions, applications, motions, etc., with respect to this
judgment in this court? Yes

I1. If you answer to number 10 was “yes,” give the following information:

(a) (1)  Nature of proceeding: Amended Rule 3.850 motion
2) Grounds raised: 9 grounds of ineffective assistance of counsel
3) Did you receive an evidentiary hearing on your motion? Yes
4) Result: Denied
(5) Date of result: July 20, 2017
(b) As to any second petition, application, motion, etc., give the same: N/A

12. Other than direct appeal from the judgment of conviction and sentence, have you
previously filed any petitions, applications, motions, etc., with respect to this
judgment in any other court? No

13.  If your answer to number 12 was “yes,” give the following information: N/A

14. GROUND FOR RELIEF:

NEWLY DISCOVERED EVIDENCE OF TRIAL COUNSEL’S s
FAILURE TO CONVEY A PLEA OFFER

Supporting Facts:

The Defendant, hereinafter,=Mr. Jones asserts that his counsel's performan?eﬂf;aridf’
representation fell below an objective standard of reasonableness when counsel failed to convey
a 15-year plea offer before the offer expired on November 16, 2011. Mr. Jones was prejudiced

where, had counsel properly conveyed the plea offer, which was less onerous than the sentence
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ultimately imposed; he would have accepted it; the prosecutor would not have withdrawn the
offer; and the trial court would have accepted the offer as is the custom in Seminole County,
Florida.

On May 26, 2017, during an evidentiary hearing, assistant state attorney, Thomas
Hastings, introduced into evidence the following printed version of an e-mail thread between

himself and defense counsel, Stuart Bryson:

4/28/2016 Tom HASTINGS-RE: Mark Jones Page 1
From: Tom HASTINGS

To: Stuart Bryson

Date: 11/3/2011 11:18 AM

Subject: RE: Mark Jones

[Y]our expert will at least be able to give you a verbal report by the
new deadline. Tom

>>>“Stuart Bryson”<sbryson@pd18.net> 11/3/2011 10:22 AM>>>
[ may not have my evaluation results by then, but I guess we can
cross that bridge when we get there.

----- Original Message----

From: Tom HASTINGS [mail to: THASTINGS@sal8.state.fl.us]
Sent: Tuesday, November 01, 2011 1:10 PM

To: Stuart Bryson

Subject: Re: Mark Jones

Will extend offer’s deadline to 11/16/2011. Tom H.
>>>“Stuart Bryson”<sbryson@pd18.net> 11/1/2011 9:26 AM>>>
Tom, 1 gave you an[] incorrect date on the evaluation. [I]t is

actually November 14, 2011.

Stuart A. Brysorr  — = T
Assistant Public Defender

(See Exhibit A - attached)
The e-mail thread, dated April 28, 2016, was introduced at the May 26, 2017 evidentiary

hearing (hereinafter ‘the evidentiary hearing’) for the purpose of disproving Mr. Jones’ claim that
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counsel failed to correctly inform him of the maximum penalty he faced before rejecting the
State’s 15-year plea offer. During Mr. Hastings’ cross-examination of Mr. Bryson, the following
exchange occurred:

A. Having looked at the e-mail conversation between your
office and myself, it appears that the reason that I had asked
for the extension was because of psychological evaluations
that were being pursued.

Uh-huh.

A. My thought would have been perhaps that at this point I’'m
not going to accept any offer because maybe I’'m going to
end up with this defense. Once I had conversation with the
doctors who had evaluated Mr. Jones, I knew that was no
longer an option, I asked for an extension and attempted to
reach out to Mr. Jones to encourage him that we don’t have
the defense that we hoped we were going to have.

Q. Okay and he had provided you with a phone number to
reach him?!

Indeed.
And you tried to reach him?
I did on two occasions.

And were you able to reach him on the 15 or the 16™?

S R

I was not. I did leave a message on the 15"; on the 16%

when-I returned the phone call to the same number that

phone was -- that number was no longer in service.’

The original written plea agreement the State offered included a November 10, 2011

deadline. (See Exhibit D5 State’s plea offer) At the time of the evidentiary hearing, neither Mr.

Jones nor his postconviction counsel, Michael Ufferman, had any knowledge that Mr. Jones” trial

! See Exhibit B, contact information on attorney file.
2 See Exhibit C, excerpts from evidentiary hearing.
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counsel, Stuart Bryson, had asked for and received an extension of the State’s 15-year plea offer.
Mr. Bryson requested the extension of the State’s plea offer from November 10" to November
16" for the sole purpose of exploring an insanity defense based on the results of Mr. Jones’
November 14™ psychological evaluation.

Mr. Bryson only informed Mr. Jones of the State’s original plea offer's expiration date of
November 10, 2011; thereby requiring Mr. Jones to make a decision on the plea without knowing
whether or not an insanity defense was a viable defense for him. And as Mr. Bryson testified to at
the evidentiary hearing, (Exhibit C) the extension of the State’s plea offer to include the
November 16, 2011 deadline was never conveyed to Mr. Jones.

The failure to convey the State’s extension of the deadline was deficient performance that
prejudiced Mr. Jones. He only delayed his immediate acceptance of the favorable 15-year plea
offer because he relied on Mr. Bryson’s advice that the State’s plea offer was rather high in light
of a potential insanity defense. However, when Mr. Jones’ psychological evaluation on
November 14, 2011, negated that defense, he would have accepted the 15-year plea offer had he
known the deadline for acceptance had been extended. This especially, because his sole
anticipated trial defense was negated two days prior to the plea offer's new expiration date of
November 16, 2011. Mr. Jones also supports this claim with affidavits from Mr. Lewis Jones, his
father, from Mrs: Mé;ian Jones, his mother, and from Rose Ruiz, his g;rlﬁie;d. All three gave
statements that Mr. Bryson never conveyed to them that the State had extended the plea offer
beyond the date of'the psychological evaluation. o=

Mr. Jones, his parents, and his girlfriend met with Mr. Bryson and agreed that it was in
Mr. Jones’ best interest to pursue a potential insanity defense because he had an extensive prior

history of documented mental health issues. At the meeting, Mr. Bryson made it clear that an
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insanity defense hinged entirely upon the outcome of November 14, 2011 psychological
evaluation. Mr. Bryson also made it clear that he did not consider the State’s 15-year plea offer to
be a good offer if Mr. Jones could assert a valid insanity defense. He explained that if the results
of the psychological evaluation negated the insanity defense, Mr. Jones would be left without any
defense at trial.

Mr. Jones’ parents and Ms. Ruiz state in their affidavits that the possible insanity defense
played a significant role in his decision to not accept the State’s offer prior to the original
deadline of November 10". They also state that they gave Mr. Bryson their contact information
and it had been explicitly agreed to among the parties that Mr. Bryson would treat the Mr. Jones’
parents as his primary contact to convey information about Mr. Jones’ case, and could also rely
on Ms. Ruiz to reach Mr. Jones.* Despite this fact, neither Mr. Jones’ parents, or Ms. Ruiz were
ever contacted by Mr. Bryson with the information that the 15-year plea offer had been extended.

Mr. Jones relies solely upon the e-mail thread between Mr. Hastings and Mr. Bryson
regarding a new deadline extension to include the date of November 16, 2011 (Exhibit A) as
newly discovered facts under Rule 3.850(b)(1). All other documents herein are presented in
support of his claim.

The Rule 3.850(b)(1) and the Alcorn Standard

Fla. R 6ﬁm. P. 3.850(b)(1) requires that “the facts on whicﬁh fﬁeﬁglaim is predicated were
unknown to the movant or the movant's attorney and could not have been ascertained by the
exercise of due diligence, and the claim is made within 2 years of the time the new facts were or

could have been discovered with the exercise of due diligence.”

3 See Exhibit B, which listed on the front of Mr. Bryson’s case file Mr. and Mrs. Jones’s and Ms.
Ruiz’s contact information.
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There are two conditions that must be met in order for a conviction to be set aside
because of newly discovered evidence. First, the evidence cannot have been known by the
defendant, his counsel, or the trial court at the time of trial, and it cannot appear that the
defendant or his counsel could have learned of the evidence through the exercise of diligence.
Second, the newly discovered evidence must be of such a nature that it would probably produce
an acquittal on retrial; or yield a less severe sentence. See Jones v. State, 709 So0.2d 512, 521-22
(Fla. 1998) (Jones II); Jones v. State, 591 S0.2d 911, 915 (Fla. 1991) (Jones I); Davis v. State, 26
So0.3d 519, 526 (Fla. 2009).

The burden is on the defendant to demonstrate that the newly discovered evidence is
sufficient to warrant an evidentiary hearing. See McGuffey v. State, 515 So.2d 1057, 1058 (Fla.
4™ DCA 1987). If the newly discovered evidence is credible, the trial court must hold an
evidentiary hearing to evaluate the quality of the evidence which meets the criteria above.

In order to be credible, a defendant must support the allegation with new, reliable
evidence, be it trustworthy eyewitness accounts, exculpatory scientific evidence, or critical
evidence that was not introduced at trial. See Schlup v. Delo, 115 S.Ct. 851, 856 (1995).

A defendant’s allegations must be advanced in a manner that utilizes the corroborating
circumstances surrounding the case to demonstrate the trustworthiness of the evidence, and to
shovx; tha;tv;he result of the proceeding probably would have»;beén :ﬁfferent had it been known or
introduced at the time of trial. See Johnson v. Singletary, 647 So0.2d 106, 111 (Fla. 1994).

~ = Inorder to show prejudice in a claim that counsel failed to convey a favorable plea offer,
a criminal defendant must demonstrate a reasonable probability, defined as a probability
sufficient to undermine confidence in the outcome, that (1) he or she would have accepted the

offer had counsel advised the defendant correctly, (2) the prosecutor would not have withdrawn
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the offer, (3) the court would have accepted the offer, and (4) the conviction or sentence, or both,
under the offer’s terms would have been less severe than under the judgment and sentence that in
fact were imposed. Alcorn v. State, 121 So. 3d 419 (Fla. 2013).

Mr. Jones now submits his claim that Mr. Bryson failed to inform him that the 15-year
plea offer had been extended until November 16, 2011 and that he was prejudiced as a result,
meets the criteria above:

First, Mr. Jones and his attorney, Michael Ufferman, are able to confirm and testify that
the e-mail thread between assistant state attorney, Mr. Hastings and Mr. Bryson was not known
by either of them and could not have been ascertained by the exercise of due diligence since it
was first introduced into evidence at the evidentiary hearing.

Second this claim is filed within two years following the discovery of the e-mail thread.
Mr. Jones relies on either the date Mr. Hastings printed the e-mail thread, April 28, 2016, (see
Exhibit A) or the date Mr. Hastings introduced the e-mail thread into evidence at the May 26,
2017 hearing. In either instance, this claim is timely under the rule.

To satisfy the requirements of Alcorn, Mr. Jones asserts that (1) had counsel advised him
that the State’s plea offer was still available to him after his psychological evaluation negated his
sole insanity defense—he would have accepted the 15-year offer; (2) Mr. Hastings would not
Ha\;; withdrawn the offer; (3) the trial court would have; a;:epted the offer as is the custom in
Sem_inole County, Florida; and, (4) the 15-year plea offer would have been much less onerous
‘than'the life sentence that was ultimately imposed. . = = —

Rule 3.171(c)(2)(A) and (B), required Mr. Bryson to advise Mr. Jones of all plea offers;

and all pertinent matter bearing on the choice of that plea. Mr. Bryson’s decision to allow the

offer to expire without advising Mr. Jones or allowing him to consider it violated this rule.
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Furthermore, in Missouri v. Frye, 132 S. Ct. 1399, 182 L. Ed. 2d 379 (2012), the United States

Supreme Court held:
This Court now holds that, as a general rule, defense counsel has
the duty to communicate formal offers from the prosecution to
accept a plea on terms and conditions that may be favorable to the
accused. Any exceptions to that rule need not be explored here, for
the offer was a formal one with a fixed expiration date. When
defense counsel allowed the offer to expire without advising the
defendant or allowing him to consider it, defense counsel did
not render the effective assistance the Constitution requires. /d.
at 1408 (Emphasis added)

Here, the e-mail thread reveals that Mr. Bryson received the State’s extension of the plea
offer on November 1, 2011. His testimony at the evidentiary hearing was that he tried to, but did
not; contact Mr. Jones either on the day before or the day of the plea’s deadline of November 16,
2011, some two weeks after he received the extension. Thus, “defense counsel allowed the offer
to expire without advising defendant or allowing him to consider it, defense counsel did not
render the effective assistance the Constitution requires.” /d.

The e-mail thread reveals that Mr. Hastings knew the Mr. Bryson wanted the results of
the psychological evaluation before advising Mr. Jones on whether or not to take the State’s plea
offer. Nothing in the record indicates that Mr. Hastings would have changed his mind and
withdrawn the offer. Further, it is the routine custom and practice in Seminole County, Florida to
resolve cases through the use of plea bargaining. The 15-year offer was reasonable under the
circumstances of this case, and there is no record evidence that the trial court would have

~ = “departed from its regular practice of accepting plea agreements in cases of this nature. The court

would have accepted the offer. Finally, Defendant's sentence of 15 years would have been

significantly less burdensome than the life sentence he is currently serving.
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As noted above, Mr. Bryson claims to only have called Mr. Jones the day after his
psychological evaluation in an attempt to convey that the deadline for accepting the 15-year offer
had been extended, even though he had the State’s extension granted 14 days prior to the
psychological evaluation. The trial court briefly addressed this issue in its June 12, 2017 denial
of Mr. Jones’ Rule 3.850 motion for postconviction relief.

The court noted that “trial counsel properly advised the Defendant of the plea offer and
the consequences of rejecting the plea offgr” (Exhibit D — Page 2 q 3). The court also found that
the “Defendant chose to ignore the advice of counsel in favor of his own limited research on the
PRR issue.” The preceding statements were made in the court’s denial of Ground 8 of Mr. Jones’
postconviction motion. In a footnote to that ground, the court stated:

At the hearing, counsel also argued that the Defendant could not
make an informed decision regarding whether to accept the plea or
not because trial counsel had not discussed with him the results of
the psychological evaluation and the viability of an insanity
defense. However, this claim was not raised in the Defendant’s
motion and any attempt to raise an additional claim would be
untimely.

Furthermore Attorney Bryson testified that the Defendant firmly
rejected the plea offer prior to learning the results of the
psychological evaluation When Attorney Bryson attempted to
contact the Defendant just prior to the to discuss the evaluation
and to make another attempt to convince the Defendant to
accept the offer, he was unable-to the reach the Defendant but
left him messages.

Then the next day, Attorney Bryson again attempted to contact the
Defendant but the Defendant’s phone was disconnected.
Therefore, Attorney Byron ‘made a good faith effort to contact
the Defendant and was not ineffective.

(Emphasis added)(Exhibit D at n. 3)

Mr. Jones respectfully submits that there are a number of issues related to the trial court’s

statements above. First, while counsel certainly did discuss the plea offer and its ramifications
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with Mr. Jones prior to his initially rejecting the offer, counsel also advised Mr. Jones that he
considered the offer to be “high” i.e., to be excessive in light of the potential insanity defense.
Mr. Jones reasonably believed and expected that the psychological evaluation would yield results
that enabled him to assert an insanity defense at trial. While he also had questions regarding the
applicability of the PRR statute, his potentially available insanity defense formed the primary
basis for his rejection of the 15-year offer.

Second, the trial court acknowledges that Mr. Jones rejected the offer prior to learning
the results of the psychological evaluation. The trial court, and the record in this case does not
refute his claim that he would have accepted the offer after learning that he could not rely on an
insanity defense. Indeed, Mr. Bryson advised him that if his insanity defense were to become not
viable, he would be left with no defense at trial. Had Mr. Jones learned both: (1) that he did not
have an insanity defense, and (2) that Mr. Hastings had agreed to extend the 15-year offer for six
days so that he could re-evaluate the offer—he would have viewed the offer in a much different
light. He would have accepted the 15 years rather than risk a potential life sentence without a
defense.

Another point in contention regarding Mr. Jones’ claim that Mr. Bryson failed to convey
Mr. Hastings® extension of the 15-yé§r plea offer deadline—is the trial court’s finding that Mr.
Bryson made a “good faith effort” tc; re_a(; Mr. Jones. -

As noted above, in a meeting with Mr. Bryson regarding various issues in Mr. Jones’
case, the parties explicitly agreed that Mr. Jones’ parents and Ms. Ruiz would be the primaryand
secondary contacts Mr. Bryson would use to convey information to Mr. Jones. This decision was
not taken arbitrarily. There were serious questions surrounding Mr. Jones’ competency

throughout the proceedings in this case. The record reflects that he suffered from severe

1b1
A-45



Case 6:19-cv-00538-GKS-GJK Document 22-7 Filed 03/19/20 Page 149 of 259 PagelD 1240

alcoholism, bi-polar disorder, and post-traumatic stress disorder. He was contemplating an
insanity defense at trial based upon these conditions.*

Thus, the trial court’s contention that Mr. Bryson’s failure to convey the plea offer can be
excused because he made a “good faith” effort to reach Mr. Jones fails in two key respects: (1)
Mr. Bryson’s failure to contact either Mr. Jones’ parents, or Ms. Ruiz with the information was
not reasonable; and (2) the critically important nature of the information cannot support Mr.
Bryson’s failure to attempt to reach readily available parties that he had previously agreed would
be his primary contacts, especially since he had the State’s extension granted on November 1,
2011. Given the stakes involved, Mr. Bryson’s effort to reach Mr. Jones was not prompt or
diligent and constitutes ineffective assistance of counsel. He did not make a good faith, i.e.,
diligent effort to convey the information. This failure cannot be excused by reliance on a mere
cursory attempt to do so.

Additionally, a separate and distinct factual dispute exists. At the evidentiary hearing, Mr.
Bryson testified that when he attempted to call Mr. Jones a second time to convey the extension,
the number he called was not in service. Mr. Jones asserts that his telephone number had been in

service during the times relevant to this claim. Nevertheless, he expected and relied on Mr.

* Further indicia supporting Mr. Jones’s contention can be discerned from an examination of
Exhibit B herein. Although a phone number is listed under ‘Phone number’ on this form, his
parent’s telephone number (407) 753-3459 is the only number listed in the center of the
document along with address information etc...(where the word ‘Re-File” is stamped). His
girlfriend’s telephone number (407) 462-8658 along with her name “Rose” is also listed at the
very top of the document. Thus, even accepting arguendo that the Mr. Jones could not be reached
at the number listed for him, counsel had a selection of other available contact numbers that he
could have, and should have used in an attempt to convey the extension of the plea offer to Mr.
Jones.
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Bryson to abide by the agreed upon method of calling his parents or Ms. Ruiz in order to convey
information about his case.
REMEDY

Postconviction remedies for Sixth amendment violations are not a one-size-fits-all
proposition. A remedy must instead be specifically tailored to the particular factual and
procedural circumstances before the court.’

The United States Supreme Court has summarized the relevant considerations as follows:
“Cases involving Sixth Amendment deprivations are subject to the general rule that remedies
should be tailored to the injury suffered by the constitutional violation and should not necessarily
infringe upon competing interests...our approach has thus been to identify and then neutralize
the taint by tailoring relief appropriate in the circumstances to assure the defendant the effective
assistance of counsel and a fair trial.” United States v. Morrison, 499 U.S. 361, 364-65 (1981)
accord Lafler v. Cooper, 132 S. Ct. 1376, 1391, 182 L. Ed. 2d 398 (2012) “The correct remedy
in these circumstances, however, is to order the State to reoffer the plea agreement.”

Accordingly, Mr. Jones seeks an actual cure to the Sixth Amendment violation and
resulting actual harm caused by Mr. Byron’s ineffective assistance: He requests that he receive

the sentence he would have received but for the ineffective assistance of counsel—15 years

prison. Alternatively, Mr. Jones requests that his convictions and sentence set aside, and that his

case be returned to this Court for further proceedings; that the State be ordered to re-offer the 15

year plea or to otherwise engage in good faith plea negotiations.

ol
|

5 WAYNE R. LAFAVE, ET AL., CRIMINAL PROCEDURE - § 21.3(*b) (2014 ed.) (“[T]he fairest
possible [remedy] from the standpoint of overcoming the effect of ineffective representation is to give the
defendant the benefit of the lost favorable plea offer.”)
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Mr. Jones has presented a timely claim for postconviction relief based upon newly
discovered evidence. His claim is cognizable and has been pled sufficiently. An evidentiary
hearing is warranted in order to resolve factual disputes related to this claim and for the Mr.
Jones to meet his burden of demonstrating his entitlement to relief.

15. If any of the grounds listed in 14 were not previously presented on your direct
appeal, state briefly what grounds were not so presented and give your reasons why
they were not presented: This ground is based on newly discovered evidence not known
at the time of Defendant’s direct appeal.

16. Do you have any petitions, applications, motions, etc., now pending in any court,
either state or federal, as to the judgment under attack? Yes

17. If your answer to number 16 was “yes,” give the following information:

(a) Name of court: Fifth District Court of Appeal

(b) Nature of proceeding: Appeal from denial after evidentiary hearing
(©) Grounds raised: Abuse of discretion

(d) Status of proceedings: The appeal is still pending

18. Give the names and address, if known, of each attorney who represented you in the
following stages:

(a) At preliminary hearing: Stuart Bryson and Timothy Caudill, 101 Bush
Boulevard, Sanford, FL 32773

(b) At arraignment and plea: Stuart Bryson and Timothy -Caudill, 101 Bush
Boulevard, Sanford, FL. 32773

(©) At trial: Stuart Bryson and Timothy Caudill, 101 Bush Boulevard, Sanford, FL
32773

(d) At sentencing: Stuart Bryson and Timothy Caudill 101 Bush Boulevard,
Sanford, FL 32773

(e) On appeal: Noel A. Pelella, 101 Bush Boulevard, Sanford FL 32773

® If any postconviction proceeding: Michael Ufferman, 2022-1 Raymond Diehl
Road, Tallahassee, FL 32308

(2 On appeal from any adverse ruling in a postconviction proceeding: Michael
Ufferman, 2022-1 Raymond Diehl Road, Tallahassee, FL 32308

164
A-48



Case 6:19-cv-00538-GKS-GJK Document 22-7 Filed 03/19/20 Page 152 of 259 PagelD 1243

WHEREFORE, based on the facts and authorities cited above, Mr. Jones respectfully
moves this court to:
1. Grant this motion for postconviction relief, and resentence Mr. Jones to 15 years in prison
with credit for all time previously served; or
2. Vacate the judgment and sentence as entered and remand this cause for de novo trial
proceedings, ordering the State to reoffer the 15-year plea or otherwise engage in good faith plea
negotiations;
3. Order a full and fair evidentiary hearing with Mr. Jones present and represented by
counsel in order for Mr. Jones to sustain his burden of proof and persuasion; and,

4. Grant all other relief this Court deems just and proper.

CERTIFICATE OF DEFENDANT

UNDER PENALTIES OF PERJURY, and administrative sanctions from the Department
of Corrections, including forfeiture of gain time if this motion is found to be frivolous or made in
bad faith, I certify that T understand the contents of the foregoing motion, that the facts contained
in the motion are true and corréct, and that I have a reasonable belief that the motion is timely
filed. I certify that this motion does not duplicate previous motions that have been disposed of
by the cour;. 7I grther certify that T understand English and have ;eé;i ‘;e foregoing motion or
had it read to me.

- e

Mark J/Qn'és, DC # E14833

165
A-49



Case 6:19-cv-00538-GKS-GJK Document 22-7 Filed 03/19/20 Page 153 of 259 PagelD 1244

CERTIFICATE OF SERVICE
I CERTIFY THAT a true and correct copy of the foregoing has been hand delivered to
Columbia Correctional Institution staff for mailing to: The Office of the State Attorney, P.O. Box

8006, Sanford, FL 32772-8006.; on this & day of March 2018.

* 240
Mark Jones, D¢ # E14833

Original sent to:

The Office of the Clerk of the Court

Eighteenth Judicial Circuit Court in and for Seminole County, Florida
P.O. Box 8099

Sanford, FL 32772-8099
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AFFIDAVIT OF LEWIS P. JONES

This affidavit is in reference to the State of Florida vs. Mark A. Jones Case No. 2011-CF-
2979-A. I was actively involved in this case from the arrest in June of 2011 through the
sentencing in July of 2012 and I continue to be in his appeal. My wife and I met with Stuart
Bryson because of the seriousness of this case in October 2011 and we were informed of the plea
offer from the State of 15 years with the November 10, 2011 deadline. We informed Stuart
Bryson that, because of our son Mark’s alcoholism and mental health issues, our phone number
was to be the primary contact phone number in the file for all telephonic correspondence. We
were also aware of a November 14, 2011 psychological evaluation Mark was to undergo. Our
family was counting on a medical defense for Mark. Had we known that the State’s plea offer
still existed after the his medical examination—which left Mark with no defense my wife and I
would have urged Mark to accept the offer and he would have followed our advice.

I never received a phone call from Stuart Bryson and he never left a message on my
phone regarding a plea deal with a new deadline of November 16, 2011. I have had the same
telephone number since 1995 and it has never been out of service. If called upon, I will testify to
the above stated facts under oath in any court of law.

I, LEWIS P. JONES, do hereby swear, under penalty of perjury, that the above statement

is true and correct, made of my own free will, and from my personal knowledge:

Contact information: ﬁ/j’\ P gﬁ_ﬂ
\
Lewis P. Jones N i A/

6046 Topsail Road Lewis P. Jones U
Lady Lake, FL 32159
(352) 753-34%9
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AFFIDAVIT OF MARIAN G. JONES

This affidavit is in reference to the State of Florida vs. Mark A. Jones Case No. 2011-CF-
2979-A. 1 was actively involved in this case from the arrest in June of 2011 through the
sentencing in July of 2012 and I continue to be in his appeal. My husband and I met with Stuart
Bryson because of the seriousness of this case in October 2011 and we were informed of the plea
offer from the State of 15 years with the November 10, 2011 deadline. My husband and I
informed Stuart Bryson that, because of my son Mark’s alcoholism and mental health issues that
our phone number was to be the primary contact phone number in the file for all telephonic
correspondence. I was also aware of a November 14, 2011 psychological evaluation Mark was
to undergo. Our family was counting on a medical defense for Mark. Had we known that the
State’s plea offer still existed after the his medical examination—which left Mark with no
defense my wife and I would have urged Mark to accept the offer and he would have followed
our advice.

I never received a phone call from Stuart Bryson and he never left a message oﬁ my
phone regarding a plea deal with a new deadline of November 16, 2011. I have had the same
telephone number since 1995 and it has never been out of service. If called upon, I will testify to
the above stated facts under oath in any court of law. S

I, Marian G. Jones, do hereby swear, under penalty of perjury, that the above statement is

true and correct, made of my own free will, and from my personal knowledge:

Contact information:

Marian G. Jones i‘aw 047, Qowu
6046 Topsail Road Marian G. Jofles(/
Lady Lake, FL 32159 :

(352) 753-3459

31
A-52



Case 6:19-cv-00538-GKS-GJK Document 22-7 Filed 03/19/20 Page 169 of 259 PagelD 1260

AFFIDAVIT OF ROSE RUIZ

This affidavit is in reference to the State of Florida vs. Mark A. Jones Case No. 2011-CF-
2979-A. 1 was actively involved in this case from the arrest in June of 2011 through the
sentencing in July of 2012 and I continue to be in his appeal. I met with Stuart Bryson because
of the seriousness of this case in October 2011 and I was informed of the plea offer from the
State of 15 years with the November 10, 2011 deadline. Mark and I discussed this plea in depth
and its ramifications. Mark’s parents and [ met with Stuart Bryson and we agreed that it was in
‘Mark’s best interest to purse a medical insanity defense because of his extensive documentied
veteran’s medical ilistory. I informed Stuart Bryson that, because of Mark’s alcoholism and
mental health issues, my phone number was to be added as a secondary contact telephone
number in his file for all telephonic correspondence.

I work at the Veteran’s Administration and assisted Mr. Bryson in obtaining medical
reports for Mark and his defense. I was also aware the potential insanity defense was contingent
on the November 14, 2011 psychological evaluation and drove Mark to the doctor appointment.
I never received a phone call from Stuart Bryson and he never left a message on my phone
regarding a plea deal with a new deadline of November 16, 2011. Had Mark known that the
State’s plea offer still existed after the his medical examination—which left him with no
defense—Mark would have accepted the 15—year plea deal. Myself, and Mark’s parents would
have encouraged Mark to accept the plea deal if he had no medical defense. I have had the same
telephone number since 2009 and it has never been out of service. If called upon, I will testify to
the above stated facts under oath in any court of law.

I, Rose Ruiz, do hereby swear, under penalty of perjury, that the above statement is true

and correct, made of my own free will, and from my personal knowledge:
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Contact information:
Rose Ruiz %

453 Howard Avenue RoseRuiz—
Longwood, FL 32750
(407) 462-8658
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September 2011

Lewis and Marian Jones
6046 Topsail Road
Lady Lake, FL 32159

RE: Mark A. Jones
Case Number: 11-2979CFA

Dear Judge Recksiedler,

This is a letter from the family of Mark A. Jones, Case number 11-2979CFA. Qur hopes
are that in your handling of his case and resolution, you will be able to evaluate his person, not
only by his crimes, but also by whe he is and was as a citizen, brother, uncle, cousin, son, etc.

Mark was an exemplary young man...sunny disposition, good grades, active in the
church, captain of the football team, etc. until the end of his second year at the United States
Military Academy at West Point {Appendix A). It was then, in 1993, that he was beaten,
sexually assaulted, and sodomized by a group of at least seven fellow football players/cadets in
the football team locker room during a hazing incident. From that time on, his life changed
dramatically. Despite having unlimited potential for success validated by the attached
congressional support letter {Appendix B), he became disillusioned about his military career (a
life goal), and sought withdrawal from the Academy. He never shared the incident with anyone
except his roommate, Captain Nadeau (partially), and two football coaches, now coaching in
the NFL, who sadly told him to keep it to himself and “drive on”.

After leaving West Point, Mark transferred to West Virginia University, where he got
married. His grades weren't what they had been before and he struggled to maintain his focus
academically. Ultimately, Mark was able to graduate with a Bachelor of Science in Mathematics
and a Master of Science in Industrial Engineering but he continued to spiral downward as a
direct result of the attack and his marriage suffered and quickly ended in divorce.

In 2000, after the divorce, Mark moved to Florida and continued to use alcohol to deal
with his “secret” and its shame and embarrassment. Over the years, the alcohol use increased
leading to criminal arrests and jail time. He developed a substantial criminal record and went

to prison in 2008 for a few months.

In 2010, Mark sought treatment at the VA for nightmares, flashbacks, and panic attacks
linked to the West Point attack. It was at this time, during the counseling/treatment in 2010,
that Mark first disclosed the attack to anyone in his family. in attempt to alleviate the
nightmares, flashbacks, and panic attacks, psychiatrists prescribed drug after drug, exacerbating
the problem, before diagnosing him with service-related, chronic PTSD, bipolar disorder, and
anti-social issues (Appendix C). In August of 2010, Mark applied for an “in-house” VA military
sexual assault program in St. Petersburg, Florida. He was put onto a waiting list and continued
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to struggle while the VA merely shuffled his request and continued to ignore his pleas for help
{Appendix D). Finally, after his long wait and while on the cusp of obtaining admittance, he was
arrested for this particular incident.

It seems the Prosecutor is now seeking to send Mark to prison for the rest of his life.
Brian Kurz, a VA social worker, has attempted to speak to the Prosecutor’s office and Mark’s
public defenders on his behalf to no avail.

Judge Recksiedler, after all these years of not knowing what was causing Mark to act in
the manner that he was, we are now aware of the real problem. He has admitted the heinous
details despite his shame and embarrassment, the military has confirmed it, and he continues
to seek help today, just as he did prior to his arrest. Mark served his country, was an
upstanding citizen until this occurred, and has unlimited potential and value that he can offer
society and the world around us. He has a good family (father - retired FBI agent, mother —-
retired school teacher, brother — Chiropractor, brother — security product expert/West Point
grad). We are asking you, Judge Recksiedler as the ultimate authority, for some sort of pretrial
intervention such as a plea negotiation with treatment included or some other solution short of
life in prison.

Please contact any one of us if you have questions. Thank you and we pray for your judicial
wisdom. May God guide your decision.

Sincerely,

The Jones Family

Lewis Jones Marian Jones David Jones

6046 Topsail Rd 6046 Topsail Rd 4 Stonehenge Dr
Lady Lake, FL 32159 Lady Lake, FL 32159 Lumberton, NJ 08048
352-753-3459 352-753-3459 609-668-2954

Robert Jones

45 Trailwood Lane

Newnan, GA 30265

404-486-3116

Appendix A: West Point cadet photo — Mark Jones

Appendix B: Congressional Nomination from US House of Representatives

Appendix C: Medical Record - Diagnosis

Appendix D: Verification of in-treatment enrollment request and VA delay for treatment (2

pages)
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(12812098 SF

From: Tom HASTINGS
To: Stuart Bryson

Date: 11/3/2011 11:18 AM
Subject: RE: Mark Jones

your expert will at least be able to give you a verbal report by the new deadline. Tom

~>>>"Stuart Bryson" <sbryson@pd18.net> 11/3/2011 10:22 AM >>>
I may not have my evaluation results by then, but | guess we can cross that
bridge when we get there.

From: Tom HASTINGS [mailto: THASTINGS@sa18 .state.fl.us]
Sent: Tuesday, November 01, 2011 1:10 PM

To: Stuart Bryson

Subject: Re: Mark Jones

Will extend offer's deadline to 11/16/2011. Tom H.

>>> "Stuart Bryson" <sbryson@pd18.net> 11/1/2011 9:26 AM >>>
Tom, | gave you and incorrect date on the evaluation.it is actually November
14, 2011.

Stuart A. Bryson

Assistant Public Defender
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IN THE

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

ORLANDO DIVISION

MARK JONES,

Petitioner,
v.
Case No. 2:20-cv-265-FtM-29NPM
SECRETARY, DEPARTMENT OF
CORRECTIONS, and ATTORNEY
GENERAL, STATE OF FLORIDA,

Respondents.

AFFIDAVIT OF CRYSTAL FRUSCIANTE, ESQUIRE

staTEOF =[O da ,

COUNTY OF R peard

I, CRYSTAL FRUSCIANTE, having been duly sworn, hereby affirm and state the following
as true and correct:

1. My name is Crystal Frusciante. I am over eighteen years of age. I am an attorney
licensed to practice law in the State of Florida.

2. I was counsel for Mark Jones during his postconviction proceedings in state court.
One of'the claims I raised in Mr. Jones’ state postconviction motion was that defense counsel (Stuart
Bryson) was ineffective for failing to properly advise Mr. Jones regarding the State’s pretrial plea
offer. Specifically, the original information in this case charged Mr. Jones with burglary with an

assault or battery, and the State filed a notice that Mr. Jones was eligible for sentencing as a prison

Page 1 of 4
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releasee reoffender (“PRR”). In October of 2011, the State extended a plea offer of “15 years and
a day,” and the offer indicated that if Mr. Jones rejected the plea offer, the State would file an
amended information charging Mr. Jones with burglary with assault (i.e., removing the “or battery”
allegation), which the State asserted meant that Mr. Jones would face a mandatory PRR sentence of
life imprisonment if convicted as charged. The documents I had in my possession demonstrated that
the plea offer expired on November 10, 2011. In Mr. Jones’ state postconviction motion, I argued
that when defense counsel discussed the plea offer with Mr. Jones, defense counsel incorrectly
informed Mr. Jones that his charge (burglary with assault or battery) did not qualify for PRR
sentencing.

3. The state postconviction court granted an evidentiary hearing on this claim. The
evidentiary hearing was held on May 26, 2017, and during an evidentiary hearing, the prosecutor
(Assistant State Attorney Tom Hastings) introduced into evidence the following printed version of
an email thread between the State and defense counsel:

4/28/2016 Tom HASTINGS - RE: Mark Jones Page 1
From: Tom HASTINGS [the prosecutor]

To: Stuart Bryson [defense counsel]
Date: 11/3/2011 11:18 AM
Subject: RE: Mark Jones

[Y]our expert will at least be able to give you a verbal report by the
new deadline. Tom

>>>“Stuart Bryson” <sbryson@odI8.net> 11/3/2011 10:22AM>>>

I may not have my evaluation results by then, but I guess we can cross that bridge
when we get there.

----- Original Message----

From: Tom HASTINGS [mail to: THASTINGS@sal 8.state.fl.us]
Sent: Tuesday, November 01, 2011 1:10 PM

Page 2 of 4
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To: Stuart Bryson
Subject: Re: Mark Jones

Will extend offer’s deadline to 11/16/2011. Tom H.

>>>“Stuart Bryson”<sbryson@pd18.net> 11/1/2011 9:26 AM>>>
Tom, I gave you an[] incorrect date on the evaluation. [[]tis actually November 14,

2011.

Stuart A. Bryson
Assistant Public Defender

The email thread, dated April 28, 2016, was introduced at the evidentiary hearing for the purpose

of disproving Mr. Jones’ claim that defense counsel failed to correctly inform him of the maximum

penalty he faced before rejecting the State’s fifteen-year plea offer. During Mr. Hastings’

cross-examination of Mr. Bryson, the following exchange occurred:

A,

Having looked at the email conversation between your office and

myself, it appears that the reason that I had asked for the extension was because of
psychological evaluations that were being pursued.

Q.

A.

Uh-huh.

My thought would have been perhaps that at this point I’m not going

to accept any offer because maybe I’'m going to end up with this defense. Once I had
conversation with the doctors who had evaluated Mr. Jones, I knew that was no
longer an option, I asked for an extension and attempted to reach out to Mr. Jones to
encourage him that we don’t have the defense that we hoped we were going to have.

Q.

> o P> o P

Okay and he had provided you with a phone number to reach him?
Indeed.

And you tried to reach him?

1 did on two occasions.

And were you able to reach him on the 15th or the 16th?

I was not. Idid leave a message on the 15th; on the 16th when I

Page 3 of 4
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