[N THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

DEREK PELKER, - ‘ : ; K '
Petitioner : No. 1:16-cr-00240-1
v. o L (JudgeKﬁnes' o '
UNITED STATES OF AMERICA, | : o |
Respondent - S : RS P 4oz
"MEMORANDUM =+ .. e o 07 8w s

This matter is:before the Court on Petitioner Derek Pelker (“Petitiorier”)’s motion*to:
vacate, sét aside, or correct his senterice pursuant to 28 U.8.C. § 2255 (Doc. No. 514) and his -7
motion for appointment of counsel (Doc. No:'529).” For the following reasons, the Court will. - h
deny both motions.: " ! | L ~ o i, |
i. “"BACKGROUND
* “In 2015, the Pennsylvania State Police (“PSP”) investigated a York éounty bank robbery -
that occurred in April of that year. (Doc. No: 514 at'4.) During the ensuing months; theFederal . »
Bureau of Investigation (‘-‘FBI.”) began to assistin the PSP’s investigation. (1d.). Specifically, the -
FBI and PSR worked together to create a commercial, using recordings of the bank’s video = .
surveillance, to solicit help from the general public in order to identify suspécts depicted in.the " -
video recording. (Doc. No. 514-1 at2) The commercial led to the disclosure of information ~ ©
relating. to the robbery.. (Id. at 5,:7.). The FBA and PSP also shared information with one
another, conducted joint interviews of witnesses and suspects, and used ‘the information obtained
to further the investigation into the robbery.: (1d.at17,19, 25, 27; 29y
' Following-its investigation, in April 2016, the PSP apprehended Petitioner; whereupon he.
was arraigned, on Aprﬁ 8, 2016, by the state court on robbery charges. Cﬁ a‘t”27., 36.) APSP

trooper later applied for a search warrant——at the behest of an FBI ,agent;to take a':{s’éli}va'éarﬁp'lé
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buccal swab. (Id. at 27; Doc. No. 402 at 95.) The PSP sent the swab to

from Petitioner

ingla
an|HBA laboratory|for DNA énalysis. (Doc. Nos. 514-1 at 27, 402 at 95.) The state court:

{

scheduled an April| 22,2016 pteltninary hearing, which was twice rescheduled—the first time to

May 26, 2016, dueitoithe assignécl judge’s unavailability, and the second time to July 18, 2016,

at the federal gove no nt’s requé:;t (apparently unbeknownst to Petitioner) and witliout :

opposition from Petitioper’s theﬁ-counsel_.f“(Doq No. 514-1.at 36, 38.)

In August|2016] federal 'grand Juries refurned two indictments charging Petitioner and

¢

others with armedlr bank robbery '(in violation of 18 U.S.C. § 21 13) and related charges. (Doc..
Na. [L.) 'The-charées

o

mmed _ﬁté)m the York County robbery and another robbery, that eccurred

in April 2016 in Liebahdn County.| (Id.); United States of America v. Pelker, No. 1:16-cr-00241 .-
(M.D. Pa. filed Aug,

N

, 2016). P etitioner entered pleas of not guilty to all counts. -.(Doc. No.
o

26); United Statées of Pelker, No. 1:16-cr:00241;(M.D. Pa. filed-Aug. 24, 2016), ECF

merica v.

No, 26.! ;Meanwhile,:

=§.€atc .cotin:, Petitioner filed pretrial motions claimirig that “the delay.in -

his|state proceedings o

w

assist the federal government violated his constitutional rights arid state : -

pracedural rules.”} (Dod: Nos. 514|at 5,514+1 at60-61.} Requesting dismissal of all state’s <~ "

charges pending againis him, Petitjoner asserted that the state prosecution was being pursued'in - -

baq faith and was a shhh: for the k‘ederal prosecution.” (Doc.:Nos. 514 at 5:514-T at 60-61.). The-

stafe court scheduled 4 Hearing on Petitioner’s thotions; hour§ before which the prosecution nolle'.

prossed-all charge:s against-him. (DocaNosvs:Ddc;-aN:os.-5~1i4.' 514-1at65.) ...

psecution of Pefitioner proceeded, the: Couirt appointed Petitioner counsel .

and

(%]

| : :
cheduled a November 2016 Jury trial,? which was later continued, at Petitioner’s request, to

.

I S

4

' pe titioner’s codefe %ants ultirgafitely entered guilty pleas. T
? At the time, former District Tudge!John E. Jones, IIT was presiding over the case, The case
reagsigned to the undersi

- .

: was
ed in late 2017 when Judge Jones recused himself. (Doc. No. 206.)
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February 2017. (Doc Nos. 25, 52, 60, 62.) In the interim, in late 2016, the Court granted
Petmoner s counsel leave to withdraw from Petrtroner s representatron termmated him as

counsel, and appomted Pet1t1oner new counsel, Jeffrey A. Conrad (“Attorney Conrad”) (Doc

R

Nos. 69-70 ) The Court consohdated the two indictments under the above-captroned case

number and contxnued jury selectron and trial to May 9, 2017 (Doc No 91. )
The Government filed a ﬁve—count supersedmg mformatron on May 8 2017 chargmg .

Petitioner wrth another armed bank robbery that occurred in May 2015 (Doc No 110 ) On the |

same day, Petrtroner entered a plea of guilty on the supersedmg mformatron (Doc No 1 16)
During the course of plea drscussmns Petrtroner srgned a plea agreement an addendum to the o
plea agreement and a model proffer agreement (Doc No. 1 11 252, Ex. 1-3 ) The pIea ’
agreement reﬂected the agreement that Petltroner would receive a sentence Iof twenty-ﬁve years

nnpnsonment (Doc No 111 at 9 ) The plea agreement further provrded

Remedres for Breach The defendant and the Umted States agree that n the event
. the gourt concludes that the defendant has breached the Agreement: . : -

" (a) Any evidence or ‘statements made by the defendant during the cooperation phase .-
will be admissible at any trials or sentencmgs

(1d., Ex. 1 at21 ) The addendurn to the plea agreement prowded that “[t]he Umted States agrees
that any statements made by [Petmoner] dunng the cooperatron phase of this Ageement shall
not be used agamst the [Petmoner] in any subsequent prosecutrons unless and untrl there is a

3

determination by the court that [Petltroner] has breached thrs Agreement ? (l___, Ex 2 at 2. )

E The model proffer agreement whtch contams a provrsron warvmg the apphcatlon of Rule

410 to the proffer statement,3 provided that: “[e]xcept as set forth below, no statements or

* The waiver p_rovjsion provided that “there will be no limitations on the nght of the. Umted
States to-make derivative use of the statements and other information provided by [Defendant]
(Doc. No. 252, Ex, 3 13.) The waiver provision further provided that Petitioner “agrees that;

3
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information provided by [Petitiore r] i the proﬁ’er will be uscd agamst h.tm in the govemment s

casg-in-chief in aniy crjminal case other than a prosecutlon for perjury, faIse statements, or

obstriction of justice.’| {Id. §2.) ']‘he agreement also provrded that, “[iJn the event [Pettttoner] is
. SHISN A B s o
a wiithess or party at any trial . . . -‘and testlﬂes and/or offers ewdence contrary to the proffer or

thrgugh counsel pre ;eht; a position mcons1stent w1th the proffer the Umted States may use

POV R T :. o
[Pe

v

ioner] statement: amd the mfo t:ton denved dtrectly or mdu'ectly from the

-t RENC
PSP . " L0

- o
IR

N
e

Ry Q' o
proffer mcludx g [in] its caseim-chxef and for mpeachment, cross-exammatlon, and
’ / : - ) PRI | ‘.'. .‘ .

rebutta] ” (I_ 1 4 )

. . oot . . . P - o
PR ) ' . . PR - - -

P
Y .' 4

" : - S
[ oy

The Court d:.f IT d acceptance of Petltloner s plea pendmg 1ts review of the presentence

A

hep

report. Petmoner therear&er engage d ina proffer session w1th the Government dunng Wthh he ‘

. * .
- roo. I I
1 ’ PR ’

admitted to crimi.rﬁal conduct for w] nch he ultunately faced addmonal charges (Doc No 514 at

X S B LY i- o1 e

7, 3.)| He then mo%/ed, on Jtme 16 2017 to wﬁhdraw hts gurlty plea CDoc No 118 ) The Court

T
e Y ¥ -

I

denied his motion {(Dof. No 119) granted Attomey Com‘ad penmssron to w1thdraw as counsel

and appointed Petiti oner new: counsél, John A: Abom (“Attomey Abom") (Doc Nos 120 127- f

28] Petmoner ﬁlelld a second motxon to w1thdraw hrs gmlty plea and the Court granted hxs |

»
EREL

-

3

motign and set hts traj tp commence on October 10 2017 (Doc Nos 137 142 151 ) In domg

el DR

so, the Court noted thqt the rehef Piatmoner “sought was unnecessary masmuch as the Court

o SR MR ¥

nevier, formally ace epted hlS plea ? I(Doc No. 151 at 1 n.l ) .

iy e R B AL Y

On September '.I,. 2017 Peh{:roner moved for Ieave to proceed P_. se. (Doc No 155 )

fe LI IR

Follo Wing an extensive ¢ olloquy (Doc No 504), and upon Petmoner s executlon of a waiver of
sk T T 2 S T

Procedure 1 1(f) and Federal Rule of Evidenee 410 do ngt'; goversuch

b).) Under Rule 410, “a'statement made duringplea discussions with an °

iting authority if the discussions did not result:in a guilty plea or'they. = "+
wh guiltyiplea.” See Fed. R. Evid." 410(2)(4).

4

Federal Rule of Crimi:
derjvative use.” (Id.
attqrney for the proses
restlted in a later- 1

|
|
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prejudice resulting from the default.” See Hodge, 554 F.3d at 379.% Petitioner does not argue
that he is actually mnocent of his crimes of conviction, but he does argue that Attorney Abom '

s £ I

was. meﬁ‘ectrve for fadmg to rarse these claims on drrect appeal (Doc. No 530 at 23~24 ) A

y T

claim of meffectrve assrstance of counsel can, in sopne crrcumstances form a ba315 for excusrng a

. . .
,\~ e ARG .'....

defaulted claun See Hodge, 554 F 3d at 379. :

. ‘ D * ,,...; 7 e
L ., 1w ..)n RSN LA RURUTE S

The questron remams whether Petrtloner has estabhshed that Attorney Abom provxded

T ‘, . , .‘ e 5 . S T )
N oL

constrtutlonally deﬁcrent representatron by faﬂmg to raise the clarms in Ground One in
RY IR R 4
Petrtroner s drrect appeal A collateral attack ofa sentence based upon a clarm of meffectrve

[4 . " .
\ '.r R S

assrstance of counsel must meet a two-part test establrshed by the Supreme Court in Stnckland v

Washmgton, 466. U S. 668, 687-88 694 (1984) See George A Srvely, 254 F 3d 438 443 (3d

s Dy L el

Cir. 2001) The first Stncklaud prong requrres Petitioner to “estabhsh ﬁrst that counse] ]

A 0

l,lt':

performance was defit:lent » See Jermyn V. Horn, 266 F 3d 257 282 (3d Crr 2001) Thls prong

Ka © LI .r,. s » ..'."‘T'

requrres Petttroner to show that counsel made errors “so serious” that counsel was not

1. .
' CL N PR RS T IPEY RS B

ﬁ.rnctlomng as. guaranteed under the erth Amendment. See id. Petrtroner must demonstrate that

. f. '.s.' SRR

counsel’s representatron fell below an object:rve standard of reasonableness under prevarhng

professronal nOFmS. See id. (crtmg ckl g, 466 U. S at 688) However, “[t]here isa strong

2’ Nk l,"

i

_--

presumptlon that counsel’s performance was reasonable See d

r . v o T - RN
. PR . .
. »j‘ s B -

Under the second Smckland prong, Petrtxoner “must demonstrate that he was prejudxced

by counsel’s errors.” See 1d Thls prong reqmres Petrtroner to show that “there isa reasonable '

probabrhty that but for counsel’s unprofessronal errors, the result of the proceedmg would have

been drfferent » See 1d (quotmg cld c_l, 466 U S at 694) Reasonable probabrhty 1s deﬁned

I ot - . v 3 '

4 In Hodge, the Third Circuit concluded that the petitioner established cause to excuse-a
defaulted claim, . See Hodge, 554 F.3d at 380. -In that case, however, the: petitioner had to
instructed his counse] to file a direct appeal, but his counsel failed to- do SO. See 1d

. 7 :L.'.:'.' L ot SR 9 . : :

5!
.
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as Ta prohability S1 lfﬁdﬁent to undermine confidence in the outcome.” See 1d. (quotmg

Strd ~1<1£m¢ 466 U.

. atl 694). In the context of a petmoner who has entered a guﬂty plea, “the

_'_""_\'IJ 7

petitioner demonstrate prejudxce by shOng that ‘there isa reasonable probablhty that but for

coutmsel s erro_rs, he woluld not have pIeaded guilty and would have mslsted on going to tnal o

i
. See Amold V. SuD:rin ndent SCI Frackvﬂle 322 F Supp 3d 621 632 (B D. Pa. 2018) (cmng

Hillly, Lockhart 4*(4 i | s 52, 59 {1985), Bozdv Wam ,579F3d 330, 350 (3d Clr 2009))

Applymg LT;, :S_ trickland standard here the Court concludes that Petmoner has falled to

esta bhsh that Att01 e}; Atbom ptol‘vxded meffectzve asmstance of counsel by faxhng to raise the

claims assexted in C‘frro hd One od'duect appeal Attomey Abom cannot be faulted for “fallmg to

'l see Ross ¥ Ross v DlSt Attomey of the Cntz of Allegheny, 672 F. 3d 198 21 1

n. 9 43d C1r 2012), an there is no
B TN 1 b T
federal and state autho Hiti

raiseia mentless clai

merit to Petxtloner ] clalm that his ri ghts were v1olated due to

>

¢

ies’ 000pérat1ve efforts in mvestxgatmg and pursmng h1s crimes of

..1

A

conyiction. Indeed co operatton “l: etween federal and state ofﬁcxals not only do[es] not offend

R
[

onstltutlon but [i4

the

i

commonp] ace and welcome i See Umted States V. Leathers 354 F 3d

955, 060 (8th er 21)04). \Such cooperatlon “1s to be desued and eneouraged for cooperatlve

{

feder 1hsm in th1s he ld|chn mdeed profit the Natlon and the States in lmprovmg methods for

St ¢ cnme o See Bartkus V. Peogle of State of Ill o 359 U S
Imted States V. Mardxs, 600 F. 3d 693 (6th Cn' 2010) (notmg _

carrymg out the ext dless ﬁght agam

121 168-69 (1959); eb also eg, 1

that investlgahonsﬁoin Ly conducfed by fecleral and state authontles are “an admtrable use of

not to be problemahc” 3 Umted States V. Hemandez 260

P

resguices that the courts have found

'ir

F.34 621 (Sth Ctr 200]) (notmg that joint “federal/state cooperatxon is penms31ble”) 3

|
- i ].. "

oo T : . :
* Inconnection wi th s Exgument Petxtxoner asserts that h1s fedetal ‘Prosecution was'én’ -
unconstitutional shlan%ein merely'a ruse to gain some tactica] advaiitage. However:'in assertmg o
this|contention, Petitioneq relies on inapplicable case law involving double Jeopardy claims,

- - ~ -
H

| o

| . NNt an



Furthermore, assuming that constitutional and procedural violations in a state court
criminal proceedmg can g1ve rise to 2 § 2255 claim in this Court, Petitioner has not established
consntutlonal v1olat10ns arising from his state court prosecutmn Pet1t1oner cla.u:ns that the
federal government s request that state prosecutors delay his prehmmary heanng in state court

vrolated hlS due process nghts a:ad prmcrples of federahsm and separatton of powers (Doc No
EINEE

530 at 13 15 19-21)—but as the Court prekusly noted in denymg Petltroner s pretnal mottons,

"

nothmg suggests that “contmuance of [h1s] prehmmary heanng amount[ed] to a constrtunonal

\,.'.

wolatron or oﬁ'end[ed] the concept of federahsm” (Doc No 356 at 4—5) see Corn ex re1

25

Buchanan v. Verbonitz, 581 A.2d 172 175 (Pa. 1990) (notmg “[t]here isno federal or state

constltutlonal right to a prehmmary heanng”) Vaughn V. Krei, No. 21-cv-15 194 2022 WL

e

657642, at *6 (D.N. I Mar 2,2022) (notmg that a defendant “has no constltunonal rightto a

b RS s

prehmmary hearmg where he has been mdlcted by a grand Jury”) cf. Commonwealth V. Dehner,

No. 1282 WDA 2016, 2017WL710570 at *3 (Pa. Super. ct. Feb 22, 2017) (statmg thata . |

SR

fallure of the court to schedule a tlmely prehxmnary hearing “does not requlre automatlc

discharge of an accused”) Moreover, the federal government’s coopelatlon w1th state

.'!).

anthorities is not proh1b1ted and does not offend pnncrpies of federahsm or separatlon of powers

o :

and v1olat10ns of state procedural rules do not alone glve rise to due process Wolauons as

el I

Plamnff appears to suggest

Petltroner also clalms that the federal govemment by askmg state prosecutors to request

) ‘.

a contmuance of his prehmmary hearmg, v1olated h15 equal protectlon nghts However he has

which are not at issue here. : (Doc. No. 530 at 14) (citing, e.g., United States v. Perry; 79 F. Supp:
3d 524, 526 (DN.J. 2015) (finding no double jeopardy v1olat10n stating, “dual federal and state
prosecutions do not, standing alone, Tepresent.a violation of the Fifth Amendment’s proscription
against double jeopardy”). His reliance on those cases is thefefore misplaced.

11
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nd)t

direrent treatment

f
l
i
)

aIleged that 'e

18

8 member of a protected class and has not demonstrated that he “received

i

pm that reoexved by ofher md1v1duals s1mllarly s:tuated ?
Shertzer v. Pean

See Shuman ex

.\/[anor Sch

fendants do 'nolt

-
st

PL

is

proc eduraI ruIes (

of

S€r;

fau

have

that

tore

can

those rules mem

lf:e

, : ]
Ineffective assistanc
4

ected class, as

=]

{ the federal ahd s

iuct in the m\J{ s-' '

Dist. 422 F. 3d 141 151 (3d Cir.
l

2005) Pentloner asserts only
paralleI

mvesugauon exposed hlm to cxrcumstances that other

¢

< (Doc. No 530 at 36 ) However even assummg Petmoner belonged to a

/ 7 -

Lourt noted pra, federal and statc authonnes cOOperatxve and Jomt

. . i
Ty ‘;u:‘ T !

ation and' prosecutxon of cnmnal defendants is commonpiace and even

[

=

c
e:[ouraged P1a1 1t

l'_-‘v‘ 1

that federal involve

e

delays amounted at hest to a few

EV NN

Another theor

as therefoxe faxled to estabhsh an equal protectlon v1oIatzon

1

y posited in >upport of Petmoner s contentxon that his nghts were wolated

v Y

nfent i in hlS S tate court case caused unconstltunonai delays but the alleged

‘,1 ;‘ \

‘months and wthe Pentloner asserts vxolatxons of state court

; i I 1

ocl

No 530 at 13 17) he has not demonstrated how any purported v1olat10ns

1 v-

I

itence and convicti

d for failing

Abpm did raise clétnn
]

additional claims Iih‘lt

weakened the S
I

=t

oy

on his constltnnonal nghts much Iess ma way that would undermlne Ius

ey
R

in thxs case

! "" el

In smn, th o '::I‘Ings asserted

tor

hie clalms asserte

v

in Ground One are mentless and Attomey Abom cannot be

ige them in Petxtxoner s dxsect appeal As the Govemment notes Attomey

o l

t1at were, although unsuccessful of arguable ment—-lf he had raised the .

B

P titioner advances under Ground One of his motmn Attomey Abom may

= gth of the arguments he dld raise on duect appeal Accordmgly given
, i
1 i

"'!.i

in Ground One are defaultedmand glven Pennoner ] fallure to estabhsh

of pounsel exlcusmg the default—he has failed to estabhsh an entxtlement

i
estabhsh pr[ey

o -

iefunder Grour

lice

1One. Furthe;, because Pentfoner s claxms in Ground One are mentless he

e for Attomey Abom s faﬂure to raxse them on dLrect appeal The COnrt

ot
I
l
)
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will therefore deny Petitioner’s § 2255 motion with respect t0 Ground One.

B. Ground Two: Ineffective Assrstance of Counsel' Coercive Plea
In Ground Two of Petmoner s § 2255 motion, he asserts that Attorney Conrad provrded

ineffective assistance of counsel by coercmg Petrtroner to plead gullty to the charges n the 1n1t1al

.\‘.

supersedmg mfon:natxon wrth the ard of Pettttoner s grrl:ﬁ:rend Ms Mohn who is alleged to have .

AT A SR

1

assisted Attomey Com'ad to coerce a guxlty plea from Petmoner desplte hls wrsh to proceed to
(Doc No 530 at 37-43.) Petmoner asserts that Attomey Conrad adrmtted that he N

\;
[ad S "A. L‘A

contacted Ms Mohn for the purpose of unplonng her to eonvmce Petrtroner to plead gurlty, told

,,,,,

i

Ms. Mohn that Petmoner s case was a “tram wreck” and that if she loved Petmoner she would

C A

do everythmg in her power to convince hlm to plead gurlty, and represented to Ms Mohn that
Petitioner was lymg if he said he had a good chance at an acqurttal at tnal (__ at 35-36 ) ‘
Petitioner avers that Ms Mohn’ s subsequent commumcattons wrth lnm were “demorahzmg and
‘made him fear that 1f he dtdn’t plead gurlty Ms. Mohn would leave him.” (Id at 36 ) Petztroner
further contends that Ms Mohn did not: d]SClOSB her prevrous conversatron w1th Attomey Conrad
until after he pleaded gullty and provxded the proﬁ'er and that he would not have accepted the
plea agreement «if it wasn’t for Ms. Mohn’s acttons ” (__) Petitioner srmrlarly argues that but
for Attorney Conrad’s couduct, he would not have pleaded gmlty (Id. at 43 )

Petttloner relatedly contends that Attomey Conrad s fallure to drsclose that he.was
“campargnmg and seekmg employment asa Judge in Lancaster County” constltuted a confhct of
interest warranting vacat‘ur of hlS conv1ct10n, that Attorney Conrad engaged in “overzealous plea
negotiatidns” in wolatton of ethical rules that prohibit v undue mﬂuence on a'chent ’s decision

whether to enter a girilty plea, and that Attomey Conrad was meffectrve for requmng Petltloner

to provide a‘self—incriininating. proffer against Petitioner’s best interest. (1d. at 37-46.)

13
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has { oroughly: considered the claims in Ground Two of Petitioner’s motion

availihg. Even if Attorney Conrad provided ineffective assistance of counsel
P

vThemently an(ii w-averingly‘ pursumg a blea deal on Petitioner’s behalf, Petitioner liés not
satisfied the second _Sl:,g':klan& p.r'oné,—tba-t is, he has not established a reasonable probzib‘ility “
1 me ea L Lk . . .

doaE - o - oL
that, but for Attorney Conrad’s conduct, he would not have entered a plea of guilty. See Amold,

LT . l

caal

t 3
.5 [ ] o v
- e 2

y

322 T Supp. 3d at 632. | As is the case with Ground One of Petitioner’s motion, Petitioner

-

pre vTusly raised the dldims advanced in Ground Two in one of his pretrial motions. Petitioner
N vy Ll b e

-

arghed that he was cogreed into entering into the plea agreement and model proft:ef agreement by
KA 3 B D R s ) . i S
Attomney Conrad, whao enlisted thp assistance of Petitioner’s girlfriend, Ms. Mohn, in order to

R B |

coerde Petitioner to r a guilty plea and sign the relevant agreements. (Doc. No. 257 at 7, ﬁ).)
toooot B TN N : oL . Ty s ! t.' -
The Court rejected Petitjoner’s claims, reasoning as follows:

AR IR o b

The |Cpyrt concludes that the evidence of record demonstrates that

foo [Petition‘erb.' S.Wajver was made voluntarily. . .. [The relevant documents establish |

that [Petitio'n ]| signed and understood the substance of the plea agreement,

' addendumltoI eiplea agreement, and model proffer agreement. Moreover, during . .
the chang L of-blea hearingr:l. - » the Court explicitly found that [Petitioner] was
““fully alertl?, (%o ‘ etent,..andscapable of entering an informed plea,” and thatthe.plea. . -
was “knowingland voluntany.” Additionally, when asked by the Court whether he
was'satisfied with his counsel’s representation of him, [Petitioner] answered in the..

addition, the Court finds that the testimony presented at the [J evidenfiary "
hearing [on F titioner’s pretrial motions] lends further support to the conclusion ,
" that [his] waivier was volutitary. ‘While being: questioned by [Petitioner] ds't6 a -
-phone calllth;a tqok place b‘ptvyggp.himself and Mohn prior to [Petitioner] entering
the plea agreement, Conrad admitted to referring to [Petitioner]’s case as ‘a"“train
wreck,” uﬁlr light pf what he considered to be overwhelming inculpatory evidence
against [P til%ion r]. Conrad stated further that he believed [Petitioner] should agree
to a plea, 11 e i
what he sa’n:ztia:
-1 to_.MghnTIAﬁh - fre . dgment as to the benefits of a
plea deal co'xP; dto t:hqse1 of a trial—does-not render [Petitioner]’s énfrance into
a plea agreemen inv,olun_thI:y, as such commentary from counsel did not prevent
[Petitioner] from|making a decision that was “the ‘product of a free and deliberate
choice rati er than intimidation, coercion or deception.” See United States v.
Velasquez| 885 ¥.2d 1076,|1088 (3d Cir. 1989) (quoting Moran v. Burbine, 475

l 14




representatlon and'to the extent it has been apphed in other contexts, 1t requrres a showing that
“(1) some plausrble altematwe defense strategy might have been pursued and 2 the altemanve

defense was inherently in copflict with or not undertaken due to the attomey $ other loyaltles or

interests.” See Hester v. Prerce No 13-cv-00816, 2016WL 5539585, at *5 (D Del Sept. 28;

2016) (crtmg United States A Morelh 169°F.34 798, 810 (3d Cir-1999)). “In a-conflict of

P s~

mterest situation, prejudrce will be presumed only if the defendant proves that lns counsel B

actrvely represented confhctmg mterests and that an’ actual confhct of i mterest advéisely a affected

his lawyer s:performance.” United States v. Costanzo, 740 F. 2d 251 259 (3d Cir: 1984)
(mtemal quotatlon marks omltted) | T T R
Here the fact that Attorney Conrad was campangmng for judlClal ofﬁce falls short frorn e

demonstrating that h'e persuaded Petitionef'to enter into the plea agreement 'due to other loyaltres

or interests. Indeed, the record mdrcates thie 0ppos1te, 1.6, that Attorney Conrad lised hrs e

professional Judgment to reasonably conclude that Petrtroner wéuld fare better if he pleaded

guilty rather than proceed to. tnal. Nothing 'in the record indicates that Attorney Conrad acfively
represented. conflicting interests or that an actual conflict affected ltls'repreeeritationif‘ sre

) . Aceordin"gly‘,foecauee the evidence of record demonstrates that Petiti’one'r ejnte_i:ed._ipto the '
plea agreement and pleaded guilty vohintarily; li¢has failéd to demonsn'ate»prejhd{cei 1_e_, that, o
but for Attorney Conrad’s, conduct Petitioner would not have pleaded gurlty and prov1ded the
related proffer and would ‘have mstead proceedéd to trial! ‘Accordingly, the Court will deny,
Petitioner’s § 2255, motlon as to'Ground Two. -7 s/ '

i

. . RN
oo B . B )
14 e . .

6 As one court has observed, “the Supreme Court [has] questioned the apphcabrhty of [the |
doctnne} to conflicts arising outside the context of multiple representation . . . .” See Hester v. ‘
Pierce, No. 13-cv-00816, 2016 WL 5539585, at *5 (D. Del. Sept. 28, 2016) (crtmg Mickenis v.

Taylor, 535 U.S.:162,,175 (2002) (noting “the high probability of prejudme ansmg from multlple

concurrent representatlon, and the difficulty of proving that prejudice™)).. .« =* . :

17

t
)

00137 Y




2235

suppo

filga
amﬁ)lt
of hig

2020).

~

ning
that e

petiti

com

_Tumning to

rt for his ar

C. Groun
Petitios

i Three: Th
1 for a ert

nt-that he s

> time to.filgja

SeeU.S. S

i

y-day deadline

xtension here;

um
timely, petitig u’

[
i

by

for twrit-of certi
]

ifion. Ordin

«direct appeal (on July 29, 2;0;

C1 R, 13(1).

to rer
has|p
dis¢e;

inabil

deci

o

ms no basis to

motion In its{e

‘ Da-.
.

ontoholdah

v. Hos

te, 865 F.2d)5

-

nedy the: defici

esented his pre
ity to file a pety

Evid

Section 22 Sf‘:l(b
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Umted $t.;g1tes'

supremecourt.

‘pr;ﬁle Court .
gqv/announcements/COVID-19.aspx. .« - - ., IR

und. Three of

oje qurt,}, Additionally, if Petitioner submitted a petition that did:not

pry for writ 0

e COVID-19 Pandemlc on Petitioner’s Inability to Fnle a
of Certloran - - :

Petitioner’s § 2255 motion, Petitioner has not provided any.
ffered constitutional violations due to his alleged inability to
orart with the Supreme Court., Moreover, Petitioner bad -
arily, Petitioner would have had ninety days.from the denial - -:
20) to file a petition for a writ-of certiorari (by October 27,

However, in March 2020, the Supreme Court extended the.

4n additional sixty days in light of the COVID-19 pandemic." Applying:

i
P, with the Slu.pr.f

ly with the Shpre

toner had until December 26, 2020—about five months—to file a-

s

e Court’s rules, he would have been entitled to an additional sixty days
ies, .See U.S. Sup.-Ct. R. 14, Given the proficiency with which'Petitioner
e motions and briefing throughout his criminal proceedings, the Court

lude that his constitutional rights were violated due to a complete” .=

Chabeas corpus: As such,the Caurt will deny Petitioner’s §

<ly. as none of the grounds raised in the motion entitles kim to relief. -:

« D
cadaety o e Fr a4l Ll 7 o '

Tmtiary_Heg;i;_g P . - e e
) pdvises that a petitioner may be entitled to a hearing onhis motion. - The

ing is wholly within the discretion of the district.court. See Goy’tof V.1 "

989). If “the files and records of the case conclusively show

. .
.o L gt 1. A
M Y IO . FEY M et
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f v e . 3 . .
. .. e . ’ o H

General Order dated March 19 2020 ava1lab1e at -
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PA

CLERK

OFFICE OF THE CLERK

2

TRICIA S. DODSZUWEIT

| Unirep States Court or ArpEars TELEPHONE
21400 UNITED STATES COURTHOUSE _5Q7.
601 MARKET STREET 215-597-2995

PHILADELPHIA, PA 19106-1790
Website: www.ca3.uscourts.gov

! October 26, 2022

i
£
i

gtt R. Ford, Esg i
Office of United State: Attorney,
Middle District of [Pe; sylvania'

228 Walnut Street] P.(}. Box 11754
220 Federal Building|4nd Courthouse
Hdrrisburg, PA 17108

Derek Pelker

A.IEion SCI

lqb45 Route 18

A11 lon, PA 16475

RE: USA v. Derekl Pelker

Case Number: 2i2-2 91

District Court Cas¢ Number: 1-16-cr-00240-001

Taday, October ;
which serves as t]

If

proc

Ti

26, 2
his (

|
|
me for Filing: |

14
45

F

rm Limits:

39

00 words if prc

yau wish to seekr
edures for filing
LAR 35 and 40, and sutnmarized below.

gzys after entnly of]
ys after entny offjudgment in a civil case if the United States is a party.

duc

—_——— e oYl A

"ENTRY OF JUDGMENT

0p2 the Court issued a case dispositive order in the above-captioned matter

A

pourt's judgment. Fed. R. App. P. 36.

view of the Court's decision, you may file a petition for rehearing. The
petition forlrehearing are set forth in Fed. R. App. P. 35 and 40, 3rd Cir.

judgment.

[a F}

by a computer, with a certificate of compliance pursuant to Fed. R. App.



http://www.ca3.uscomts.gov

P. 32(g).
15 pages if hand or type written.

Attachments:

A copy of the panel's opinion and judgment only.

Certificate of service.

Certificate of compliance if petition is produced by a computer.

No other attachments are permitted without first obtaining leave from the Court.

Unless the petition specifies that the petition seeks only panel rehearing, the petition will be
construed as requesting both panel and en banc rehearing. Pursuant to Fed. R. App. P.35(b)(3),
if separate petitions for panel rehearing and rehearing en banc are submitted, they will be treated
as a single document and will be subject to the form limits as set forth in Fed. R. App. P.
35(b)(2). If only panel rehearing is sought, the Court's rules do not provide for the subsequent
filing of a petition for rehearing en banc in the event that the petition seeking only panel :
rehearing is denied.

Please consult the Rules of the Supreme Court of the United States regarding the timing and
requirements for filing a petition for writ of certiorari. o

3

Very truly yours,

s/Patricia S. Dodszuweit,
Clerk

By: Stephanie
Case Manager
267-299-4926
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Case: 22-2291 Document: 9-1 Page: 1 Date Filed: 10/26/2022

ALD-001
UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

C.A. No. 22-2291
UNITED STATES OF AMERICA
V.
DEREK PELKER, Appellant
(M.D. Pa. Crim. No. 1:16-cr-00240-001)

Present: HARDIMAN, RESTREPQ, and BIBAS, Circuit Judges

Submitted is Appellant’s Application for a Certificate of Appealability under 28
U.S.C. § 2253(c)(1) in the above-captioned case.

Respectfully,

Clerk

ORDER

The request for a certificate of appealability is denied because jurists of reason
would not debate the District Court’s decision to deny Derek Pelker’s claims. See Slack
v. McDaniel, 529 U.S. 473, 484 (2000); 28 U.S.C. § 2253(c)(2). Specifically, Pelker’s
claims that his constitutional rights were violated by federal and state authorities’
cooperation are procedurally defaulted because they could have been raised on direct
appeal, but were not. See Massaro v. United States, 538 U.S. 500, 504 (2003). Pelker
has not shown cause and prejudice or a fundamental miscarriage of justice sufficient to
overcome the default. Cristin v. Brennan, 281 F.3d 404, 412 (3d Cir. 2002). Although
ineffective assistance of counsel could constitute cause for the default, see United States
v. Sanders, 165 F.3d 248, 250 (3d Cir. 1999), counsel was not ineffective here because
the underlying claims have no merit, principally for the reasons stated by the District
Court. See Werts v. Vaughn, 228 F.3d 178, 202 (3d Cir. 2000); United States v.

Leathers, 354 F.3d 955, 960 (8th Cir. 2004). In addition, reasonable jurists would not
debate the District Court’s rejection of Pelker’s claim that counsel performed







Case: 22-2291 Document: 9-1 Page: 2  Date Filed: 10/26/2022

ineffectively by coercing him into entering a guilty plea and failing to disclose that he
was campaigning to be a judge. Strickland v. Washington, 466 U.S. 668, 687 (1984);
Fields v. Gibson, 277 F.3d 1203, 1213-14 (10th Cir. 2002); United States v. Morelli, 169
F.3d 798, 810 & n.15 (3d Cir. 1999).

By the Court,

s/ Thomas M. Hardiman
Circuit Judge

1 OF
ovk 4»,.[

Dated: October 26, 2022
Sb/cc:  Derek Pelker &«r-'f-"'/.,?-'j“.{f',
Scott R. Ford, Esq. o

5.,
< . Lt
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A True Copy: ©7vz;. 10?

Qi A Dt T

Patricia S. Dodszuweit, Clerk
Certified Order Issued in Lieu of Mandate






UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

No. 22-2201
UNITED STATES OF AMERICA
V.

DEREK PELKER,
Appellant,

EFERE
E

(D.C. Crim. No. 1-1_6-01’-00240-001)

SUR PETITION FOR REHEARING . . - .

Present; CHAGARES, Chief Judge, AMBRO, JORDAN HARDIMAN, GREENAWAY
JR., SHWARTZ KRAUSE, RESTREPO BIBAS, PORTER, MATEY PI-]IPPS a:nd
. FREEMAN Czrcuthudges S T .‘ B

RO ) ' N

’ The petmon for reheanng ﬁled by appellant in the above entxtled case havmg been
| submxtted to the Judges who: partlclpated in the dGCISIOII of thlS Court and to all the chcr 5
“ava.llable ClI'Clllt Judgcs of the cxrcmt in regular acti ve servme and no Judge who concurred

in the decision. havmg asked for reheanng, a;nd a magonty of the Judges of the circuit in

f. i

- regular service not havmg voted for rchearmg,.the petmon for reheanng by the panel and

/

ﬁhjé Court en banc; is denied.
o - “BY THE COURT; = -
| " o/ Thomias M Hardiman. -
- Circuit Judge
Dated: December 6, 2022 A i
Sbicc; Derek Pelker.
Sco‘ct R, Ford, Esg.
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