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II. The admission of the purported tacit admissions violated
Torrez’s Fourteenth Amendment due process right to a

fair trial under the rule of Doyle v. Ohio
A.

Under the rule of Doyle v. Ohio, it is unfair to use a
defendant’s silence against him after he has been

advised that he has a right to remain silent ........

Here, the evidence shows that Torrez had been
advised that he had a right to remain silent before
the jail calls in which he remained silent when
confronted by accusations of guilt. The admission
of Torrez’s silence violated due process under

Doylev. Ohio . ....... ...

This case presents the Court an opportunity to
resolve two important legal questions related to the

ruleof Doylev. Ohio. . ....... ...,

1. This Court should grant review to hold that
the rule of Doyle v. Ohio applies — at least
under certain circumstances — in private

CONVEYSALIONS. « v vttt e ettt et et e e

2. This Court should grant review to hold that the
rule of Doyle v. Ohio applies even where the

defendant remains silent selectively . ..........

ITI. The admission of the purported tacit admissions violated
Torrez’s Fourteenth Amendment due process right to a

fair trial under Estelle v. McGuire and People v. Medina. . .
A.

Under Estelle v. McGuire, the admission of evidence
violates federal due process if it results in a trial

that is fundamentally unfair. ... .......:..........

In People v. Medina, this Court suggested — but did
not decide — that the admission of a defendant’s
silence would violate due process if the evidence

~showed he knew his conversation was being
recorded by law enforcement. ............. S

---------------
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C. Here, the record shows that Torrez was aware of
his rlght to remain silent, his attorney advised him
to remain silent, 1f confronted, by accusations of gullt
" and he knew the Jall calls were being recorded.
Admitting the tacit adm1ss1ons under these
circumstances was fundamentally unfalr and a .
demal of due process ......... e _.' ... 25

D. Th1s case presents thls Court an opportunlty to
decide the issue it left open in People v. Medina and
hold that it is a denial of due process to admit a
defendant’s'silénce on 4 -recorded jail call’ Wwhere the "
defendant knew the call was being nionitoréd, had
been tade aware of his'right to'remain’ silent, and
had been adv1sed by counsel to remaln s1lent ........ 27
: . TN L PN
IV. The Court of Appeal- s harmless error a11al"ys1s mlsapplies
the Chapman-v. California‘standard — and thereby:".
violated Torrez’s: Sixth Amendment right to a jury- " «
" trial — by finding-the above errors harmless baSed-' on;
the presence of other evidence of guilt,. .. ... .. cwniti . 27

A. ©: Chapman-v. California requires. reversal*unless the
“-state proves beyond a reasonable doubt that the
‘error — heré¢; the errOneously admitted ev1denoe —
did not contribute to the jury’s verdict ;5 i1 . v, ... . 28

'B.  Heére, the Court of Appeal did not focus, as ‘Chapinan
v. California demands on the erroneously admitted. .
ev1dence S effect oh the j jury’s Verdlcts and it 1nstead
focuséd on the effect of other evidence on the vérdicts.
The Court of Appeal’s ana1y51s violated Torrez’s .
Sixth Amendment right to'a jury trial . ........ 029

C. This case presents the Court an.opportunity to -
address a common mlsapphcatlon of Chapman v.
California by the District Courts of Appeal .......... 31



V. The trial court erred by refusmg Torrez $ ‘proposed
modlﬁcatlon of CALCRIM No. 357, Wthh would have
correctly 1nformed the jury that it may ‘donsider evidence
that Torrez rehed on his rlght to remain silent when ;
assigning meanlng to. h1s s1lence under the tacit - o
admission rule.. ... .. . ST U S L Lo L . ..... 32

A. Thls Court has held that Whether a defendant s l
conduct’ actually constltuted an adoptlve admlssmn ‘
1s a questlon for the jury to dec1de . 32

B. Here, tr1a1 ev1dence suppprted an 1nference that |
Torrez. remamed s1lent in rehance on his rlght of
sﬂence, not as. an adoptlon of the accusations’ truth,
but the j Jury was.not. 1nstructed that it could
consider such reliance when assigning meanlng
_.._‘.to his silence. , . ....... ool U e B2

C. Theinstructional error: Vlolated Torrez S Fourteenth .
Amendment right to a fair trial,'and the error was -
prejudicialunder Chapman v. California. ..........35

" D: - This case presents the Coéurt an-opportunity to grant
.. review:arnd -hold that it.is error to'deny a request to .
instruct: the’jury that it may consider evidence that
.the-defendant relied on his right to remain silence
when determining whether'the defendant’s silence
,was an adoptive adm1ss1on ........... e .35
VI. The above errors cumulatlve preJudlclal effect demed
Torrez his Fourteenth Amendment right to a falr tr1al .. 36

Conclusion ....... e P 37

Certification of Word Count .., ... ..0 [ o2 ool e e 38



Table of Authorities Page

Cases =
Chambers v. Mississippi
© (1973) 410 U.S. 284 |
. [938.Ct. 1038, 35LEd2d297] T 36
Chapman v. California s
(1967) 386 U.S. 18 _ e
[87 S.Ct. 824, 17 L.LEd.2d 705] .". ... ... ... '10, 27-32, 35, 37
Commonwealth v. Dravecz e
(1967) 424 Pa. 582 - S e
[227A2d904] .............. ... ..... ekt .. 26
Doyle v. Ohio ' = e I

(1976) 426 U.S. 610 e Do
" [96 S.Ct. 2240, 49 L.Ed.2d 91] . ... .. .0, 9 18 22, 35
E’stelle v. McGuire o
- (1991) 502 U.S. 62 ‘ I R PSP LR A
[112 S.Ct. 475, 116 L.Ed.2d 385] e el 224, 26
Ex parte Marek | RS '1‘
D (Ala. 1989) 556 S0.2d 375. .. i et S B G000 26
In re Avena - LT e P
- (1996) 12 Cal4th 694 .............. e ; f} 36
Miranda v. Arizona o LR e
(1966) 384 U.S. 436 s Lo T
[86 S.Ct. 1602, 16 L.Ed.2d 694] e O 16
People v. Anthony A N A
(2019) 32 Cal.App.5th 1102 .. .... R R R RR 231
People v. Bowman a I
(2011) 202 Cal.App.4th'353 .......%..7. 0" Looloaan.22
People v. Coffman and Marlow S B : -
© {2004) 34 Cal:4th 1. 5., ... .. e e ol 019,23
People v. DeHoyos
© (2013)57Cal4th79..........ooooieiiieo oot 1T
People v. Dowdell S o o
(2014) 227 Cal. App.4th 1388 . . . .. il 81



[

Péople v. Eshelman :
(1990) 225 Cal.App.3d 1518 . ..o ov e, 21, 22, 35
People v. Hajek and Vo o T
(2014) 58 Cal.4th 1144 . ... ......... P A |
People v. Hill ‘ i L v e
" (1998) 17 Cal.4th 800 . ... ... .. F U ]
People v. Jennings Lo e
. (2003) 112 Cal. App.4th 459 . ... ...c.i.vweevn.w.. .. 34
People v. McDaniel o, S
(2019) 38 Cal.App.5th 986 ... ... ... PO ...15
People v. Medina . . C R ,‘
(1990) 51 Cal.3d 870 .......................... 23-25, 27
People v. Riel TR
- (2000).22 Cal.4th 1153 .. .. ... oo . 15,17, 32
People v. Winn 7 SR S
(2019) 40 Cal.App.5th 1213 .......... BN IS ISR PSRN ) |
Spencer v: Texas: - - - N R

(1967) 385 U.S. 554 RS
ar [87 S.Ct. 648, 17 LLEA.2d 606] ... 5 i i e o vinin ™ palow. 24

State v. Forbes
£ (2008) 157 N.H. 570 . = 4

953 A2d 433] .. .o .26
Sullivan v. Louisiana S

© (1993) 508 U.S, 275 . - S IR

[113 S.Ct. 2078, 124 L.Ed.2d 182] R .128 29 31
Constitutional provisions -
U.S. Const., 5th Amend. ........ Ce e e g e ._15 16 20, 24, 34
U.S. Const., 6th Amend. .. ........ . oueeneosos. .. 2729, 31
U.S. Const., 14th Amend. ...... e 10 18 19 23 24 27 35 36
Statutes N
Evid. Code, § 1221 ... ..oooviviieinnn, ... 11,14,18
Pen. Code, § 187, subd. (a). .. ...... 0ot oo 11

Pen. Code, § 192, subd. (a). . ... oo i vi i 11



Pen. Code, § 245, subd. (a)(1) .......... e 11

Pen. Code, § 273.5, subd. (a) ... ... IR S W11
Pen.'Co_de,‘§ 273a, subld.':_(a). e B 11
Pen. Code, § 273a, subd. (). .. . .. ... D § |
Pen. Code; §664. ... ..ccv. i i, 11
Rules of Court

Cal. Rules of Court, rule 8.340 . ........... 0 et 16
Cal. Rules of Court, rule 8500 ........ ... e e 9
Cal. Rules of Court, rule 38.500(b)\ I R e 9, 18
Other Authorities T S U R
CALCRIM No. 357............ e 10,12, 82, 33, 85, 36



Petition for Review"

 Appellant Julio Angel Torrez, Jr. respéctfully pvetitioﬁs this
Court for rev1ew under Cahfornla Rules of Court rule 8. 500 f
- On January 17, 2023 the Court of Appeal 1ssued a de01s1on L
affirming the judgment of conviction and remanding for a t:ull _

resentencing. No petition for rehearing was filed. The Court of

Appeal’s unpublished decision is attached as an appendix.
Issues Presented for Review
The following i issues are presented for this Court S rev1ew

under rule 8. 500(b) of the California Rules of Court

I. Is a defendant’s silence in a recorded jail call
admissible as an adoptive admission where he
had been informed of his right to remain silent,
his counsel advised him to remain silent if con-
fronted by accusations of guilt, he received a
warning that the call was monitored, and he said
(during the call) that he did not want to talk
about the charged crime because his statements

could be used against him?

II. Does using a defendant’s silence violate due
process under Doyle v. Ohio (1976) 426 U.S. 610
(Doyle) where the defendant remains silent se-
lectively in a pﬁvate conversation after being
informed of his right to remain silent, advised by
counsel to remain silent if accused of guilt, and

warned his conversation is being recorded?

0.



II1. Does using a defendant’s silence in a re-

;.. corded jail call,,yiiolate the due process right to a . -

. fair trial wh_,er,e he had“be_’en informed of his right .
ito remain silent, his c',oun_seladv-i;sed him to re- |
; ".ma‘in silent if confrolntedbxaccusatiqns of guilt,
he received a Warning that the call was moni-
tored and he said (durlng the call) that he did
not want to talk about the charged crlme be-‘ .
cause his statements could be used against him?
IV. Did the Court of Appeal misapply'the:: . .=
- harniless error test of Chapman v. California:
1 (1967) 386'U.8. 18, 24 (Chapman) by determin
ing-that the error lacked prejudice not by-: .. '

analyzing the errors’ effect on the verdicts, but ' = == =

: the;veffect of othe'r evidence on the verdicts? * ©

h V Is 1t error to deny a request to modlfy

, CALCRIM No 357’s mstructlon on adOptlve :

V admlssmns to lnform the j Jury that When de01d
1ng whether the defendant s s11ence adopted a
i statement s truth 1t may con51der ev1dence the -

defendant relied on a rlght to remaln s11ent‘7 o

V1. Did the above er_rors " cumulative preJud.lelal
effect deny the defendant his Fourteenth ..

Amendment right to due process? . .

-10-



Statement of the Case

An information charged Torrez Wlth attempted murder (Pen.
Code, §§ 187, subd. (a) 664 Y Count 1); assault with a deadly
weapon (§ 245, subd. (a)(l) ‘Count’ 2); 1nﬂ1ct1ng corporal Injury re-
sulting in a traumatic condition (§ 273. 5 subd (a) Count '3); and
felony child endangerment (§ 27 3a, subd. (a) Count 4). (1’CT 75—
87.) It also alleged various conduct and cr1m1na1 h1story enhance-
ments. (ICT 76-86)" B |

A jury found Torrez gu1lty as charged in Counts 2 and 3.
(2CT 576; 3CT 638,7640.):The jury acquitted Torrez of Count 1’s
attempted-murder charge, but it-found him guilty of the lesser-
included offense of attempted voluntary manslaughter (§§ 192,
subd. (a), 664). (2CT 576, 3CT.632, 635.) Thejury also acquitted
Torrez of Count 4's felony child-endangerment charge but convict-
ed him of the lesser-included offense of misdemeanor: child abuse
(§ 273a, subd. (b)) (2CT 577 3CT 643, 645 ) The jury found nu-
merous conduct enhancements true. (2CT 57 6—57 7, 3CT 636—
641.) At a blfurcated bench’ tr1al” the court found the crlmlnal
history allegatlons true (1ORT 1771 1772) o

The tr1al court sentenced Torrez to an aggregate pI'lSOIl term
of 22 years. (3CT 831 832 4CT 886 15RT 2326 ) Torrez filed a
timely notice of appeal (BCT 869 ) |

On appeal, Torrez idéd seven claims for rélief: the 5‘udgment
should be reversed because the trial court’s admission of Torrez’s

silence as tacit adoptive adinissions under Evidence Code sec-

Y Undesignated statutory references are to the Penal Code.

11-



tion 1221 was an abuse _of_}discretion (AOB Part I); the judgment
should be reversed because the trial court’s order admitting the
purported tacit adm1ss1ons Vlolated federal due process (AOB :
Part II); the judgment should be reversed because the trial court
erred by refusmg to modlfy CALCRIM No. 357 to inform the jury
that When deciding the meanlng of Torrez s s11ence 1t could 3

cons1der evidence that Torrez relied on his right to remain silent
(AOB Part III); the judgment should be reversed because the |
above errors’ cumulative prejudicial eflfect denied_Torr_‘ezA a fair .
trial (AOB Part IV); the matter should be remanded for resen-

tencmg under Assembly Bill No 518 (AOB Part V) the matter
should be remanded for resentencmg under Senate B111 N o. 567 5
(AOB Part VI), and the multlple pI‘lOI‘ serlous felony enhance |
ments should be strlcken (AOB Part VID).... e

T :

In an unpubhshed oplnlon the Court of Appeal reJected Tor

rez’s first four clalms It afﬁrmed the conv1ctlons and remanded

for resentencing. (Shp opn., at p. 25. )

T N AR TR N
LI R e FURRC AN G R -t ’ N S

R Statement of the Facts

ST

b

A The prosecutlon S case _‘ oy ‘ s
Uncontested ev1dence showed that 'Porrez stabbed Natahe in
the chest 1ns1de her apartment (5RT 762— 767 7 7 3 7 75; SCT 11.)
She surv1ved . . .
Torrez was arrested the next day (7RT 1129—1137 ) At that
time, Torrez had three cuts on his rlght palm. (7RT 1158- 1159

9RT 1548—1549 People s Exhibit 103- C [Photos 86 and 88] )

-12-



-~ While in jail Torrez made numerous phone calls to Arias. In’’
many calls Arias accused Torrez of trying to kill her. (ZCT 544—
545, 33 63 67.) Mostly, Torrez did not dlrectly respond to those
accusations. (2CT 544—545 SCT 35, 68, )

Inseveral calls, Torrez clalmed he did what he d1d becatse he
was scared and feared for ‘his hfe (SCT 28, 35, 40, 45. ) In one call, :
he told Arias: “You know uh Like I said, you know, I was - [ was
scared. T was - that s'my life, you know" That s - that’s What I o
wanna tell you.” (SCT28) © i - ‘

In a second call, Horres explalned “Look, you know what I
mean, to be honest Ifear [szc] for my life. You know I mean, I -1
was scared you know What I mean" That’s why I reacted the Way "
I reacted; you know"” (SCT 35 ) Shortly after, ‘Torrez told Arlas |
that he forgave her. (SCT 35. ) In" response Arlas asserted “T
didn’ t do anythlng to'you, “Julio. . .. I didn’t do nothlng to you I
Was nothlng """ “but good to’ you ” (SCT 35-36. ) Torrez did not -
directly reply to that assertion: (SCT 35-36.)" | L

In a third call, Torrez contlnued to clalm he feared for his life.
(SCT 40, 45.) “I felt like my life was in Jeopardy, he told Arlas
(SCT 40.) Arias asked, “Like how « can you say your life'was in’
danger ‘when’ you were cheatlng on ‘me with Brandy .2 (SCT
40.) Torrez’ later explalned “The only réason'I did 1t [ felt like my
Iife was in Jeopardy, that s Why I did it, you know.” (SCT 45.) |

B The defense case o e
The defense played a Jall call for the jury. (9RT 1527; 1CT ,
167-17 8.) During the call, Arias twice told Torrez that he 1s “not

.13



guilty.” (1CT 174.) Torrez explained, *All I gotta say is I defended
myself. You know what I mean?” (1CT 174.) Arias responded;
“Okay then.-, Then that - that - that’s - you defended yourself.”
(lCT 175. ) Torrez contlnued “And and ‘and - you know what I
mean? You have your brother there.” (lCT 17 5 ) “Okay You de-
fended yourself,” Arias rephed (1CT 175 )

, Argument_ — Necessity for 'R'eiv;ie_w

I. The trial court abused its discretion under Evidence
Code section 1221 by admitting the.purported tacit
adm1ss1ons that Torrez made in recorded Jall calls

3
H

Torrez S ﬁrst claim on appeal demonstrates that the trlal :
court abused its dlscretlon under EVldence Code sectlon 1221 by )
admlttlng ev1dence of his silence as tac1t adoptlye adm1ss10ns )
(See AOB Part I ) The Court of Appeal failed to adJudlcate thls -
clalm s merlts Instead 1t assumed the clalm Was merltorlous '. N
(Shp opn at p. 15. ) For the reasons below thls Court should - (

grant review to address thls clalm

A. This Court has held that a defendant’s silence can
be admitted as a tacit adoptive admission if the
‘trial court determines that the circumstances (1)
afforded the defendant a fair opportunity to re-
spond and (2) did not lend themselves.to an infer-
ence the defendant was relylng on h1s constitu-
tional right to silence. S

Evidence code sectlon 1221 prov1des “EV1dence ot a state-
ment offered agamst a party 1s not made 1nadm1ss1ble by the

hearsay rule if the statement is one of which the party, ‘with

-14-



knowledge of the coritent thereof has by words or other conduct *
manifested his adoptlon of hlS behef in its truth.” et

Where the party responds to the accusatr’on’ with (silenCe, o
evas1on or equlvocatlon it is' admiksible under limited c1rcum-
stance as a tacit adoptlve admlssmn (People v. McDaniel (2019)
38 Cal.App.5th 986, 998 (McDamel) ) B D

To gain adm_ission of a party’s silence as a tacit admission,
the proponent of the evidence “Inust establish the statement was
made under circumstances that woeuld normally call for a re-
sponse if the s_tatement were untrue ? (McDamel supra 38 -
Cal. App 5th atap'k 998 ) 'l‘hus before admlttmg a purported tac1t
admlssmns the trlal court must ﬁnd that the accusatory state-
ment, was made‘ “under c1rcumstances whlch falrly afford [the
defendant] an’.oppo‘rtumty to hear understand and to reply, and _
Wthh do not lend themselves to an 1nference that he was relylngilﬂ
on the r1ght of s1lence guaranteed by the Flfth Amendment to the .
United States Constltutlon [Cltatlon ]” (People v. Rzel (2000) 22

Cal.4th 1153, 1189 (Riel).) o

r; v 1

S T
B Here, the ev1dence showed that Torrez had
- been made aware of‘his right to remain silent,
+ his attorney. advised him to remain silent if
-confronted by.accusations of .guilt, and he. knew
. .the jail:calls were recorded: The trial court
abused its discretion by admitting Torrez’s
. sﬂence as tacxt admlssmns

The record asa whole shows that Torrez lacked a falr oppor-

tunity to respond Flrst Torrez knew that law enforcement was

Lot

-15-



J ai} _cal_ls are a common source of evid_ence n criminal pros- .-
ecutions. ASﬁuch calls are recqrded by jail phone systems, like the .
Securns-eyetern used;here. ("7RTl 1174.) And when they are L
reeqrded, \i_nrnates ére 1in_fq.rrned that th‘e;_callsz are r_eeorded, as
Torrez was here. (TRT 1184.) -

Thus, the evidentiary issue that arose here — a dispute over
the adm1ss1on of a defendant s silence durlng a recorded jail -
call —is lvkely to recur Wlth t’reduency Rev1ew:1s warranted to
provide incarcerated individuals clarity concerning the risks they
may take.by remaining silent...,.. . .y 4 e

Further, the unusual fact pattern presented here — where .. |
the defepdant not,only was aware the jail calls were being re; .. -
corded, but also had received Mi_randa,warnings -and been ad-
vised by defense counsel to remain silent — gives, th1s Courta.. .
unique.opportunity to address the hmlts of the admlsSIthty of a,
defendant’s silence under Evidence,Code section 1221, . 0y

Accordingly, this case. presents an important legal questlon of »
statewide importance. This Court-should grant reyiew to settle.. ..
this important question of law under rule.8,500(b)(1). of the Cali- ;
fornia Rules of Court. . .

C e s . ’ . - KR R
T IR S R AT R IS DA
; s

II. The admission of the purported tacit admissions
““Violated Torrez’s Fourteenth Amendment due’ process
right to a fair trial under the rule of Doyle:v. Ohio.

“Toerrez’s second claim in the Court of Appeal presented two .
related federal due process arguments. (See AOB (Part‘II.C.l—Z.)

The first argument was that the admission of Torrez’s silence

18




violated the rule of Doyle, supra 426 U.S610. The Court of "
Appeal failed to adJudlcate this argument S merlts Instead it
assumed the argument was meritorious. (Shp opn., at p. 15.) For
the réasons below, this Court’ should grant review on this federal

due process issue.

P

A. Under the rule of Doyle v.-Ohio, it is unfalr to use a
defendant’s s1lence against him after he has been
- adviseédthat he has'a right to remain silent. '

' In 1976, Doylé; the high court heéld that impeaching a de-
fendant’s trial testimony with evidence of his 'p’ost4Mi'randa'
silence was funddmeéntally unfair and 4 viclation of dué process.
(Doyle, supra, 426 U:S: at pp; 617-619; U.S. Const., 14th Aménd.)
The Dofyle’court éxpliined that “every post-arrest silericeis - '
insoluBly’ ?a"rnBi’g’rudus":’?~When"- it'follows the m¥ndated warnings |
that anythm”g thé arrestee says may be used against him'and’ S
that he has a‘right t6 rémain silent. (Id. af b’ 617.) Those warn-
inigs inply “that silénce will cirsy ri6 penalfy.” (Id. at-p. 618.) “In
such diréutnstarices, it would be findamefitally unfair and'a’ * -
de}:')ri‘;ati(;nibf dueprocéss t6 allow the arrested person’s silence to
be used to impeach an explanation subsequently""‘()wffereﬂ ‘at trial.”
(Ibid.)
from using a dvefenﬂar'i't.’:s“?post-’Mirarzdd "sillﬂenee as euidenCe‘ Qf
guilt in its case-in-chief. (People'v. €offman and Marlow. (20@4) 34
Cal:4th 1,118: (Coffman) ) - O



B Here, the evidence shows that Torrez had been
~ advised that he had a right to remain silent before
the jail calls in which he remained silent when
: lconfronted by accusations of guilt. The admissjon .

of Torrez’s silence v1olated due process under
¢ Doyle v. Ohio. ~ : - i .

Here, Torrez was given Miranda warnings when-arrested
(People’s Exhibit 101 [Transcript of Julio Torrez Interview, at pp.
7-8, 1”01,]), and his defen’se counselz advis,ed_, hlm to-remain silent if
confronted by accusations of gullt @CT 465;466),' and he knew
the jail calls were recorded and monitored (2CT 543; 4RT 516;
7RT 1184). Further, his statements in‘the jail calls reveal that he
believed remaining silent would protect him because he under-
stood his statements could be used against him, (ICT 169, 175,
177, 2CT 545, 547, SCT.31-32; 43, 61.) -

Thus the récord shows that Torrez subJectlvely beheved that
his s1lence was protected, and that h1s statements conld be used

agalnsthlm P e e PP

The Doyle rule was not premlsed on an overly techmcal ap

4

phcatlon of the Flfth Amendment s pr1v1lege agalnst self 1ncr1m- )

1nat10n Rather 1t is a due process case that turns on fundamen ‘
tal falrness (See Doyle supra 426 U S. at p- 618) Under the
cucumstances here Torrez faced a challenglng dllemma On the
one hand he could follow the adv1ce of defense counsel and re-
main s1lent comforted by the Mzrarzda Warmngs 1mphc1t assur-
ance that the Constltutlon protected h1s silence. On the other he

)
could speak and let the prosecutlon use hls words agamst hlm



As n Doyle, the use of Torrez S s1lence 1n the' prosecutlon S
case-in-chief was “fundamentally unfair and a deprlvatlon of due
process (Doyle supra, 426 U S. at P 618 ) As demonstrated
below, the error was preJud1c1al and requlres reversal of the
judgment. (See Part IV, post.)

C. This case presents the Court an opportunity to

- resolve two important legal questions related to
the rule of Doyle v. Ohio... S -
Thls Court s prior.cases hayve left unresolved two legal ques-
tions that mlght_ limit the Doyle rule’s application: This Case
presents both questions. - '

o b

"~ 1." This Court should grant review to hold that
the rule of Doyle v. Ohio applies — at least:

.. under certain c1rcumstances —in prlvate __

" ““conversations. '

| "IDOyl'e'; l"nvol'véd a defendant’s"silence in a police 'int'errogation.
(Doyle, supra, 426 U.S. at pp. 612—616) One District Court of
Appeal has extended the Doyle rule to prlvate conversatlons
between a defendant and a prlvate citizen. (People v. E'shelman
(1990) 225 Cal App 3d 1513 1518—1520 (Eshelman) ) Under
Eshelman the Doyle rule apphes When the ev1dence demon-
strates that defendant s s1lence n front of a prlvate party results
primarily from the consc1ous exerc1se of h1s constltutlonal rlghts
(Id. atp 1520) I o

Thls Court has not approved of Eshelman S extens1on of the

Doyle rule In one de01s1on this Court has suggested that '

Eshelman is good law. (See People v. Hajek and Vo (2014) 58

21-



Cal.4th 1144, 1212 [“Doyle does not apply‘ where, as here, the
conversatipn 1n which the defendant was silent involved a private
party ‘absent a showing that such conduct was an assertion of
[the defendant’s] rights to silence and c,o,ups}el.’ (People v. Eshel-
man (1990) 225.Cal.,App., 3d 1513, 1520. . J].) But this Court
has not expressly endorsed Eshelman. A |

Asa result the Attorney General argued in the Court of .
Appe_al that Torrez’s Doyle claim falls, 1n part, because he did not
invoke s1lence while being 1nterrogated by a law enforcement
officer. (RB 29-30.) The Attorney (eneral’s argument demon-
strates that Eshelman’s validity is unclear.,.. . ... .

Moreover, this Court should grant review to clarify this point
of law, not for the benefit of attorneys, but for the benefit of. (‘)rdin-‘
ary 01t1zens What sﬂence does’ the Constltutlon protect" If a
prlvate citizen accuses me of a crlme, does the Constltutlon glve
me the right to remain silent? Or can the government.use my
silence used against me in a criminal. prosecutlon" EEE P S

.Ordinary citizens and arrestees, like Torrez, should not be
left to guess at the bounds of the constitutional protection sur- ..
rounding silence: Accordingly, this is an important question.of .
law, and this Court should grant review to.answer it. .

" “2: This Court should grant review to hold that
... the rule of Doyle v. Ohio applies evén where =
the defendant remalns s1lent selectlvely

In People v. Bowman (201 1) 202 Cal App 4th 353 364 ‘.
(Bowman), the court held that the Doyle rule does not apply to a

defendant’s selective silence. However, as this Court has noted,
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several federal appellate courts have reached the opposife |
conclusion. (Coffman, sgitprd 34 Cal.4th at pp 118-119 [collecting
cases] ) Desplte the dlsagreement on the questlon of 1aw th1s
Court has declined to weigh in. (Ide) - o
Again, this Court should grant review to clarify thls p01nt of '
law for the benefit of ordinary citizens Who may find themselves
in the difficult position of answering a barrage of accusatory ques-
tions. They should not be left to guess whether they may remain
silent without the fisk of having'their silence bé used against
them in a criminal ~1‘)‘'ré"se'(jzuhti'o"'r'l".' Therefore, this Court should
grant review and resolve this important 'quéstion" of law.
e IR T RS R T TP S SO R
ITI. The admission of the purported tacit admissions’
violated Torrez’s Fourteenth Amendment due

process rlght to a fair trial under Estelle v. McGltzre i
“and Peoplev: Medina. D : SR

The second-federal due process argument raised in the Court-:
of Appeal presents’ another question of lawthat this'Court has
left open—that is, is it fundamentally unfair to use a deferidant’s
silence against him when'tHe'defendant remained silentin’a
recorded:jail ‘¢all, was previdusly Mirandized, and was 'aware that
the call was being monitoréd? (Se¢ AOB Part I1.C.2, citing People
v. Medina-;(1990). 51 Cal.3d 870 ..(Medina).) The;Courzt of Appeal
failed to adJudlcate thls argument S merlts Instead it assumed it
was merltorlous (Shp opn at p. 15 ) Thls Court should grant

review to resolve thls 1mportant legal questlon



A Under Estelle v. McGuire, the admission of :
ev1dence violates federal due process 'if it results \
“in a trial that is fundamentally unfair.

Admitting evidence violates the Fourteenth Amendment’s
due process clauseif.it makes the trial fundamentally unfair. (Es-
telle v. MeGuire (1991) 502 U.S. 62, 70 (McGulre), Spencer v. Tex-
as (1967) 385 U.S. 554, 563-564.) - ’

B In People v. Medma, th1s Court suggested —
but did not decide —'that the admission of a
defendant’s silence would violate due.process if . .
the evidence showed he knew his conversation
was being recorded by law enforcement. |,
“In Medma, the defendant Challenged the admission of a silent
R

adoptlve admlsswn under federal due process pr;nc1ples; (Medi-

na, supra, 51 'Cal. 3d at p '890; U S. Const 5th &_14th Arnends )

He argued ‘the premlse underlylng the adof)tlve adm1ss10ns rule
(namely, that s11en_ce;.1n the face of an accusatory statement may
constitute an admission of guilt).is invalid and irrational,%.at... . - .
least in criminal cases where -the.purported adoptive admission is.
made after the defendant has been Mirandized, (Medina,.at p..-. -
The Medina court noted that “once Miranda [citation] warn-
ings have been given, it may be constitutionally improper to in-
troduce evidence of an,accused’s,postarrest silence.” (Medina, . .
supra, 51 Cal.3d.at p. 890.) But the high court rejected the defen- -
dant’s constitutional challenge because the record did not show he
had:been Mirandized or believed his conversation was being mon-

itored. (Ibid.)
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This Court expressly dechned to demde Whether apphcatlon
of the adoptlve adm1ss1ons rule would be unfalr where ‘an in-
custody,: Mirandized, suspect is confronted with an accusatory
statement in circumstances where -he may be presumed to suspect
the monitoring of his conyersation.” (Medina, supra, 51 Cal.3d at
p. 891.) “We do not decide whether, in such circumstances, appli-
cation of the adoptlve adm1ss1ons rule Would be unfalr essentlally
requlrlng the defendant to respond to aV01d an adverse 1nference

of guiltaf he*remamssdentf’ (:Ibzd‘.\)_‘ Ty e

C. Here, thé record shows that Torrez was aware of
“his right. to remain silent, his attorney advised him
to remain silent if confronted by accusations of
gullt and he knew the jail calls were'béing *

.- recorded: Admitting the tacit admissions under,
these cu‘cumstances was fundamentally unfalr and
“H g denial of dus proéess. - L L e L e

“i'This easd offers this Court an’ opportunity-to resolve that = ="
unanswered guéstion: The facts presefit a soméwhat narrower -
vériation beeatise the record shows that~—in addition to being
Mirandized and knowiiig the jail calls were being recordéd —
Torrez was advised by defense counsel to remain silent if accused
of guilty - | ' Lo

The facts presented hére pose‘a narrower censtitutional ques-
tion: Is‘it-furidamentally fair to:apply the adoptive admission rule’
to anin-custody, Mirdrdized defendant who knows his conversa-
tion is'being recorded, and who was advised by defensé counsel -

not to respond to accusdtions of guilt? Since the Medina court left



unanswered the. broader const1tut10na1 questlon thls narrower
questlon is a novel legal issue of ﬁrst 1mpress10n _ '

Under these c1rcumstances, the adm1ss1on of the purported i
tacit admissions was fundamentally unfair. Several state high
courts have cons1dered the 4dmission of tac1t adm1ss1ons agalnst
cr1m1na1 defendants and concluded that d01ng so is —'in all
cases— unfalr {(See, e.g.. Ex parte Marek (Ala 1989) 556 So.2d
375, 380—382 Commonwealth v Dravecz (1967) 424 Pa. 582 [227
A.2d 904, 909].) Another found thé pf'actlce" tr‘oubhng, and there-
fore imposed strict evidentiary rules for admiitting such evidence.
(State v. Forbeés (2008) 157 N.H. 570 [953 A:2d 433,'435-436].) As~
these out-of-state decisions explain, there are"'thanY‘re'asons‘Why '
a criminal defendant might remain silent, including: inattention! -
fear; anger; dignity; pride; awareness that there ig no'ob'li:gation v
to réspond: khowledge that a responsé’could be used af trial; or'a”

i +

desire to placate or manipulate the accuser.’ v Ll
When, as here, the defendant has been Mirandized, adVISed

by defense counsel to remaln s11ent_ and warned that hlS calls are‘

Lo ) .

belng recorded 1t Would not be natural for the defendant to o
respond to eéach and every act:usatlon of gullt Instead 1t WOuld be

more natural for a defendant 1n Torrez S pos1t10n to rely on the

adv1ce of counsel (and the prlor Mzranda Warnlngs) and remaln ’

s11ent when accused durmg a conversatlon that 1s belng recorded )

9 . LS

by law enforcement

A

Thus under the narrow facts of thls case, the adm1ss1on of

the purported tacit admlssmns denled Torrez his federal due

process right to a fair trial. (McGuire, supra, 502 U.S. at p. 70;
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Medina, supra, 51 Cal. 3d at p. 890 U.S. Const 14th Amend ) As '
demonstrated below, the error was preJudlclal and requlres e
reversal of the Judgment (See Part IV, post ) ' .

D Th1s case presents th1s Court an opportunity to , -
decide the issue it left open in People v. Medina
and hold that it is a denial of due process to adimit

. a defendant’s silence on a recorded jail call. where.
the defendant knew the call was being momtored

" had beentade aware of his right to remain silent, -
-and had been advised by counsel to remain silent.

Again, this case gives this Court a chance to resolve an un-
ansvvered,_quest_i_(_)n concerning the protection afforded to ordinary
citizens’ silence by the federal Constitution. The fact pattern that
this Court, in Meg}lina,..suggested= might violate,a defendant’s . -
federal due process, right to a fair trial is presented here. To
provide,citizens.the benefit of clarity on this important question .
of law, this Court should grant review. . . . = .+ , ..

ru' ",",;;'75,9' .

IV The Court of Appeal’s harmless error analy51s
mlsapphes the Chapman v. Calzfornza standard — and
thereby‘violated Torrez’s Sixth Amendment right to a -

. jury trial — by findmg the above errors harmless

based on the presence of other evzdence of gullt

The Court of Appeal S opmlon assumes that Torrez S three | .
clalms above have merit. It then reJects the clalms by concludlng
that the erroneous admlsswn of the tacit adm1ss10ns was harm-
less under Chapman supra, 386 U.S. 18. (Shp opn ‘at pp 15—18 )

However the OplIllOIl mlsapphes the Chapman standard by foc



using not on the error’s effect on the _verdicts, but on the effect of .

other evidence. This Court .should grant review.

A. Chapman v. California requires reversal unless

the state proves beyond a reasonable doubt
that the error — here, the erroneously admitted
evidence — did not contrlbute to the j Jury )

" verdict. Con oaov

Federal constitutional errors require reversal unless the Peo-

ple prove “beyond a reasonable doubt that the error d1d not con-

tribute to the verd1ct obtalned > (Chapman suvra 386 U S. at p.

24.)

 In Sullivan, v. Louisiana (1993) 508 U.S, '27‘51’27'7i278 (Sulli-

van), the Court explalned that harmless error rev1ew ex1sts in

1N-\ P

tens1on with the Slxth Amendment S Jury tr1al rlght The Sullwan

court resolved the tens1on by 1nstruct1ng courts to apply the

o G i

Chapman test ina manner that 1s [c] ons1stent w1th the ]ury tr1al

¥ o,

guarantee.” (Id at p 27 9 ) The overall task of the rev1ew1ng court

sid P D O

1s to determlne whether the verd1cts actually rendered by thts

FEA

juryin thzs trzal were not attrlbutable to the error. (Ibzd )

As the Sullwan court explalned ‘[T]he questlon [Chapman]

| 1nstructs the rev1ew1ng court to cons1der 1s not what effect the

const1tut1onal error m1ght generally be expected to have upon a

reasonable Jury, but rather what effect it had upon the gullty

verdict in the case at hand [Cltat1on ] Harmless error review

PR

looks, we have sald to the basis on whlch the ]ury actually rested

its verdlct [C1tat1on ] The i 1nqu1ry, in other Words 1s not

w

whether 1n a trlal that occurred w1thout the error a gullty ver-

A v . R SR
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" dict would surely have been rendered, but whether the guilty - -
verdict actually rendéred in this trial was‘surély unattributable
to the error. That must be so, because to hypothesize a gurlty
Verdict that -W'as neVer in. fact rendered — no matter how inescap-
able the ﬁndmgs tosupportthat Verdlct mi:ght be— would violate
the jury-triaf guarantee.”[Citations.'] 7 (‘S‘ullivan, supra, 508 U.S.
at p. 279.) Co

B Here, the Court of Appeal d1d not focus, as
CHapman v Cdlifornia demands, on the -
erroneously admitted evidence’s effect on the

. Jury s verdicts, and it instead focused on the
Y i effect of other eviderice on the verdicts. The Court
. .of Appeal’s analysis violated Torrez’s Sixth. .
'Amendment rlght to a Jury trlal

The Court of Appeal’s opmlon concludes that any error in the
adm1ss10n of the tac1t adm1ss1ons was harm]ess beyond a reason-

.,,,.,

able doubt under Chapman (Shp opn at pp 15—18) But thls ;
cohclusmn rests on a mlsapphcatlon of Chapman S
Rather than focus on the error s effect on the Jury S actual
Verdlcts the oplnlon 1nstead focuses on the effect of other evi- |
dence That 1s whlle the Court of Appeal should have addressed
whether Arlas s accusatlons that she dtd nothmg to Torrez (SCT
35— 36) and that she dld not endanger htm (SCT 40—41) the Court
of Appeal 1nstead focused on Torrez s statements that other e
people were 1n the apartment (shp opn at pp 16—17) o

l. '\‘

Based on 1ts rev1ew of other edeence the Court of Appeal

., 6

surmlsed that Torrez clalm of self defense was clearly based

on a th1rd party belng present rather than defendlng an attack

-29.



issue of law to reiterate the correct application of the Chapman

standard. " -

V. The trial court erred by refusing ' Torrez’s proposed
modification of CALCRIM No. 357, which would have
correctly informed the jury that it may consider
evidence that Torrez relied on h1s right, to remaln
silent when assigning meaning to h1s s1lence under
the tacit admission rule. * s -

. Torrez’s fourth claim in the Court of Appeal argued that the
trial court erred by refusmg a request to modlfy CALCRIM
No. 357 to inform the jury that it could con51der evidence that
Torrez relied a constitution right to remain silent when deciding
whether he intended. his silence to adopt the truth-of Natalie’s
statements. (See AOB Part IV) Thls Court should grant review.

i

A. This Court has held that whether a defendant’
conduct actually constituted an adoptive’
admission is a-question for-the jury to decide.

This Court s deaswns have clearly establlshed that “Whether
[a] defendant’s conduct actually constituted an adoptive: admls
sion [is] a question for the jutry tohde.c1de., Y(See, e.g.i Riel; supra,”
22 Cal4th at p. 1189.) .. : . . . oo e
'B. Here, trial evidence supported an "inf‘erence‘ that'
Torrez remained- silent in reliance-on his right-of
. _silence, not as an adoption of the accusations’
“truth, but the j jury was not 1nstructed that it could

consider such reliance when asslgnmg meaning to
his silence. . .. . -~ P ST AP
The trlal court 1nstructed the j Jury concermng the ev1dence of

-, l..' )

the purported ta01t admlsswns as follows

.392-




If you conclude that'someone made d state:
ment outside of court that accused the defendant
of the crime or tended to connect the defendant
with the commission of the crime and the defen-
- . dant:did not deny it, you must decide whether” - -« . ™
' each-of the following is true: U

* The statement Was made to the defendant or,'
made in h1s presence L ‘

2. | The defendant heard and understood the
statement

3 The defendant would under all the circum-
stances, naturally have denied the statemerit if '
. he thought it was not true; - ‘ _ .

+ . AND. S e

" The defendant eould have denied it but did
not.

If you decide that all of these reduirements.
+ have been met, you may conclude that the-defen-
'dant adnntted the statement was true

dfyeu declde that any-of these. requlrements :
,lhas not.been. met, you must not consider either
the statement or the defendant s response for "

.30 gny purpose. : S

(3CT 601; 10RT"1717-1718; CALCRIM No. 357.) .-

Torrez had requested, and the trial court réfused, a modifica-
tlon to the 1nstructlon The rnodlflcatlon Would have 1nformed the
Jury that it could cons1der ev1dence that Torrez rehed ona
h1s s11ence to admlt the truth of Natahe S statements

If you decide that all of [the four requlrements o

- included in CALCRIM.No. 357] have been met, . -
you may conclude that the defendant admltted
the statement was true, unless you believe that =~

.33.



defendant failure [sic] to respond was in reliance
on his right of silence guaranteed by the Fifth
Amendment of the United States Constitution.”

(2CT 559, italics added) o o | A

The requested modlﬁcatlon was a correct statement of law
The Court of Appeal did not 'disagree' (Slip opn at pp. 20-21. )
Rather, the Court of Appeal concluded the modlflcatlon was
argumentatlve 1n that 1t p01nted out only one of several factors a
jury could cons1der (Shp opn at p 21 ) | L '

But the Court of Appeal S op1n10n falls to cons1der how the ,
constltutlonal right to remaln sﬂent dlffers from other poss1ble
motlvatlons for remalnlng silent — e.g., fear anger or prlde The
Constltutlon is not 1mp11cated When a defendant remalns s1lent |
because he or she is afrald angry, or prldeful But 1t does protect '
a defendant s rlght to remaln s11ent When the defendant subJec- ﬁ
tlvely rehes on the Constltutlon S protectlon (See People v. -
Jennings (2003) 112 Cal.App.4th 459, 473, fn. 2 [“sﬂence remains ’
constltutionally protected 1f 1t appears to be an assertlon of the
right to remaln s1lent ] ) ,' . . '

Thus rehance on the Flfth Amendment s rlght to remain
silent 1 1s deservmg of spec1a1 treatment Where ev1dence supports
an 1nference that a defendant remalned s1lent based on the ..
1nvocatlon of the Constltutlon s protectlon the Jury ought to know_y
that such rehance bar s cons1deratlon of the defendant s s11ence as
evidence of gullt | : L A

The modlﬁcatlon was not argumentatlve It was necessary to

guide the Jury s cons1deratlon of the tr1a1 ev1dence Wthh
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supported a reasonable inference that Torrez relied on a right to

remain silent.. .

C. The instructional error violated Torrez’s"
Fourteenth Amendment right.to afair trial, and
the error was prejudlclal under Chapman v.
Caltforma '

The 1nstructlonal error had the practlcal effect of permlttlng
the j Jury to use Torrez’s 1nvocatlon of his constltutlonally pro- .
tected right of s11ence as ev1dence of gullt contrary to due pro-
cess. (See Doyle supra 426 U S at pp 618— 619 E’shelman |
supra, 225 Cal App 3d at p. 1520 U. S Const 14th Amend see |
also Part II ante) Accordlngly, the 1nstructlonal error requlres -
reversal under Chapman supra 386 U.S. 18 Insofar as the error

KEW)

permltted the Jury to cons1der the tamt admlssmn ev1dence ad

*

dressed above the error Was preJud1c1al for the same reasons

(See Part IV ante )

l,-.

R

. +This case presents the Court an opportunity to
grant review and hold that it is error to deny a
request to instruct the jury that it may consider

.evidence that the defendant relied on his right to
- _remain silence when determlmng whether the
a 'defendant’s s1lence was an adoptlve admlssmn

The’ Court should grant review to decidé this 1mportant _
questlon of Taw. Thls case g1ves ‘the Court an opportunlty to o
review the adequacy of CALCRIM No. 357 when the tr1a1 evi-
dence supports an inference that the defendant reliedona =
cOnstitution'a_l right to’_remaln sﬂent. Since suc’h s11ence is

constitutionalfy protécted, the jury should be informed that it
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cannot consider the defendant’s silence if it concludes the
defendant relied on his or her constitutional right to remain
silent.

Accordingly, this Court should grant review and hold that the
trial court must instruct on the right to remain silent when such
a modification of CALCRIM No. 357 is requested and supported

for substantial evidence.

VI. The above errors’ cumulative prejudicial effect denied
Torrez his Fourteenth Amendment right to a fair trial.

“Under the ‘cumulative error’ doctrine, errors that are indivi-
dually harmless may nevertheless have a cumulative effect that
1s prejudicial.” (In re Avena (1996) 12 Cal.4th 694, 772, fn. 32.)
Multiple errors’ combined effect violates due process where that
effect renders the resulting criminal trial fundamentally unfair.
(Chambers v. Mississippi (1973) 410 U.S. 284, 298, 302—303; U.S.
Const., 14th Amend.)

Here, the errors above had a “synergistic effect,” building on
one another to deny Torrez a fair trial. (People v. Hill (1998) 17
Cal.4th 800, 847.) If this Court were to conclude that some of the
tacit admissions should have been excluded as a matter of state
statutory law (see Part I, ante; AOB Part I) or federal due process
(see Parts II & 111, ante; AOB Part I1.C.1-2), and that the instruc-
tional error tainted the jury’s assessment of the remaining tacit
admissions (see Part V, ante; AOB Part III), then it should con-
clude that the errors’ combined prejudicial effect was prejudicial.

If this Court reaches those conclusions, then the jury would have
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