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Before NEWSOM, GRANT, and BLACK, Circuit Judges.
PER CURIAM:

Robert Earl Gorham, a Florida prisoner, appeals the district
court’s denial of his 28 U.S.C. § 2254 petition. We granted a certif-

icate of appealability on the following issue:

Whether the district court erred in concluding that 28
U.S.C. § 2254(d) barred habeas corpus relief on
Gorham’s claim that his trial counsel’s failure to con-
vey to him the State’s pretrial plea offer of a five-year
term of imprisonment was ineffective assistance of
counsel?

After review,1 we affirm the district court.

1 We review de novo the district court’s denial of a habeas corpus petition.
McNair v. Campbell, 416 F.3d 1291, 1297 (11th Cir. 2005). That is, we review
de novo “the district court’s decision about whether the state court acted con-
trary to clearly established federal law, unreasonably applied federal law, or
made an unreasonable determination of fact.” Reed v. Secy, Fla. Dep’t of
Corr., 593 F.3d 1217, 1239 (11th Cir. 2010) (quotation marks omitted). In re-
viewing the district court’s holdings, we are mindful that, in essence, we are
reviewing the state court’s conclusions. Peoples v. Campbell, 377 F.3d 1208,
1224 (11th Cir. 2004). Thus, although a district court’s decision is reviewed de
novo, we must apply deference to the final judgment of a state court. Reed,
593 F.3d at 1239.
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I. BACKGROUND

A jury convicted Gorham of two counts of burglary of a con-
veyance with an assault or battery, one count of aggravated assault,
and one count of attempted aggravated battery. According to
Gorham, while awaiting sentencing, he requested a copy of his at-
torneys’ case files and discovered the five-year plea offer for the first
time. Prior to sentencing, Gorham filed a pro se motion for a new
trial based on the fact he had only recently learned of the five-year
plea offer. At a hearing, the state trial court heard arguments and
evidence regarding the failure to convey the five-year plea deal.

Gorham’s first attorney, Mary Celidonio, testified that, alt-
hough she could not specifically remember extending the offer to
Gorham, it would have been her normal practice to do so. How-
ever, she stated the meeting where she believed she conveyed the
plea offer “didn’t go well” because Gorham fired her during it.
During cross-examination, Celidonio acknowledged that soon af-
ter the jail visit where Gorham fired her, she received a letter from
Gorham asking her to explore the possibility of a plea offer.
Gorham introduced communications between himself and Celi-
donio into evidence, none of which mentioned the five-year offer,
which he argued indicated that she never conveyed it to him.

Gorham’s second attorney, Rebecca Hamilton, testified that
Gorham never wavered from the idea of wanting a jury trial.

Gorham testified that, had he received notice of the five-year
plea offer at the time the prosecution extended it, he would have

accepted it “[w]ithout a doubt. Absolutely.”
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The state trial court found that all the documentation be-
tween Gorham and his attorneys demonstrated his desire for a
speedy jury trial and concluded that, even if Gorham had received
the five-year offer, he would not have taken it. The court further
emphasized that Gorham would not have taken the deal because it
required him to plead guilty to an aggravated assault charge, and
Gorham had previously expressed his belief he was only guilty of
two batteries. When asked why he rejected a later-offered ten-year
plea deal, Gorham stated he wanted to go to trial because attorney
Hamilton had convinced him that his case was triable. The state
court denied the motion for new trial, stating “the record . . . does
not clearly indicate that the offer was necessarily extended, but re-
gardless of whether it was extended or not, . . . the record I think is
very clear that Mister Gorham would have rejected that offer as he
did the ten-year offer.”

On appeal, the state appellate court concluded that defense
counsel’s failure to inform Gorham the State had offered him a five-
year plea offer did not constitute ineffective assistance of counsel,
stating the record of the hearing held by the trial court supported
its finding Gorham would not have taken the offer if conveyed.
Gorham v. State, 968 So. 2d 717, 719 (Fla. 4th DCA 2007).

In the present § 2254 petition, in relevant part, Gorham
raised a ground of ineffective assistance of counsel, contending his
counsel did not convey the five-year written plea offer to him be-
fore he proceeded to trial, which constituted ineffective assistance

of counsel.
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The district court ultimately denied Gorham’s § 2254 peti-
tion. The district court noted the state trial court’s factual findings
were entitled to strong deference, and its decision would be
deemed “reasonable so long as fair-minded jurists could disagree
on [its] correctness,” which it found applied here. Accordingly, the

district court denied the petition.
II. DISCUSSION

The Antiterrorism and Effective Death Penalty Act of 1996
(AEDPA) provides that, after a state court has adjudicated a claim
on the merits, a federal court may grant habeas relief only if the
state court’s decision was (1) contrary to, or involved an unreason-
able application of, clearly established federal law, as determined
by the Supreme Court, or (2) based on an unreasonable determina-
tion of the facts in light of the evidence presented in the state court
proceeding. 28 U.S.C. § 2254(d). A state court decision can be
“contrary to” established law in two ways: (1) if the state arrives at
a conclusion opposite to that reached by the U.S. Supreme Court
on a question of law; or (2) if a state court confronts facts that are
“materially indistinguishable” from relevant Supreme Court prec-
edent but arrives at an opposite result from that arrived at by the
Supreme Court. Williams v. Taylor, 529 U.S. 362, 405-06 (2000).

The United States Constitution provides “[iJn all criminal
prosecutions, the accused shall enjoy the right . . . to have the As-
sistance of Counsel for his defence.” U.S. Const. Amend. VI. The
right to counsel is the right to effective assistance of counsel. Strick-
land v. Washington, 466 U.S. 668, 686 (1984). To make a showing
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of ineffective assistance of counsel, a prisoner must prove two
things: (1) counsel’s performance was deficient; and (2) the defi-
cient performance prejudiced the defense. /d. at 687. To establish
prejudice from his trial counsel’s failure to communicate a plea of-
fer, the defendant must allege and prove a reasonable probability
that (1) he would have accepted the offer had counsel advised the
defendant correctly, (2) the prosecutor would not have withdrawn
the offer, (3) the court would have accepted the offer, and (4) the
conviction or sentence, or both, under the offer’s terms would
have been less severe than under the judgment and sentence that
in fact were imposed. Lafler v. Cooper, 566 U.S. 156, 164 (2012).

The district court did not err in denying Gorham’s § 2254
petition. First, Gorham’s contention the state courts erred when
they declined to consider whether counsel’s failure to convey the
plea offer constituted deficient performance fails. A court need not
address both prongs of the Strickland analysis if a prisoner makes
an insufficient showing as to one. Holladay v. Haley, 209 F.3d
1243, 1248 (11th Cir. 2000) (stating there is no reason for a court
deciding an ineffective-assistance-of-counsel claim to approach the
inquiry in the same order, or even to address both components of

the inquiry if the prisoner makes an insufficient showing on one).

Second, the state court determined Gorham had not satis-
fied the prejudice prong of Strickland because it found, based on
his previous statements, that he would not have accepted the plea
offer had counsel advised him of it. We reject Gorham’s argument
that the Florida court held Gorham to a higher standard than
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required, as the Florida court’s finding he would not have accepted
the plea necessarily finds that Gorham did not allege and prove a
“reasonable probability” that he would have accepted the plea of-
ter. See Lafler, 566 U.S. at 164. As Gorham did not allege and prove
areasonable probability that he would have accepted the plea offer,
he could not establish prejudice. See id. Under § 2254(d), this
Court need not determine whether the state court’s conclusion
that he would not have accepted the plea was incorrect, only
whether it was unreasonable. See Knowles v. Mirzayance, 556 U.S.
111, 123 (2009) (stating under § 2254(d), “[t]he question is not
whether a federal court believes the state court’s determination un-
der the Strickland standard was incorrect but whether that deter-
mination was unreasonable—a substantially higher threshold”
(quotation marks omitted)). The state court’s conclusion was not
unreasonable. Moreover, Gorham does not argue that the state
trial court would have accepted the five-year plea, which is also re-

quired by Lafler.
III. CONCLUSION

Even if Gorham’s attorney failed to communicate a plea of-
fer to him, the state court reasonably determined that Gorham did
not satisfy the prejudice prong of Strickland, because Gorham did
not allege and prove a reasonable probability that he would have
accepted the plea deal and he did not argue the state trial court

would have accepted such a plea. Accordingly, we affirm.

AFFIRMED.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
FORT PIERCE DIVISION
CASE NO. 17-14241-MARRA-REID
ROBERT EARL GORHAM,

Petitioner,
V.

MARK S. INCH,
Secretary, Florida Department of Corrections,

Respondent.
/

FINAL JUDGMENT ADOPTING REPORT AND RECOMMENDATION AND
DENYING PETITION

This matter is before the Court on Claim 1 of Petitioner Robert Earl Gorham’s (“Gorham”)
petition for writ of habeas corpus pursuant to 28 U.S.C. § 2254 [DE 1]. In adopting in part and
overruling in part the Magistrate’s Report and Recommendations, the Court denied Claims 2-12,
but found Claim 1, that counsel was ineffective for failing to convey a plea offer, warranted de
novo review and an evidentiary hearing [DE 55, pp. 1-2]. The Court vacated its order granting an
evidentiary hearing [DE 70] and now issues a separate order on Claim 1. The only issue before the
Court is whether Gorham’s trial counsel was ineffective for failing to convey a five-year written
plea offer that Gorham claims he would have accepted [DE 1 at 7]. For the reasons stated below,
the Court ADOPTS Judge Reid’s Report and Recommendation on Claim 1, the Petition is
DENIED, and a Certificate of Appealability shall not issue.

BACKGROUND

The full procedural and factual background is detailed in the Report and Recommendation
(“R&R”) entered by Judge Reid and the Order and Opinion Overruling in Part and Adopting in

Part the R&R [DE 55]. The relevant sections are excerpted below:
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On October 1, 2004, Robert Earl Gorham (“Gorham”or “Petitioner”) was
charged by information with two counts of battery, one count of aggravated assault,
and one count of attempted aggravated battery. These charges grew out of
Gorham’s physical altercation with his wife, Melissa Gorham, and Constance
(“Connie”) Hill, a family friend who had recently moved into the Gorham home,
during a car ride home from a nightclub...on September 16, 2004....

Assistant Public Defender Mary Celidonio was originally assigned to
represent Gorham... [October 19, 2004] Celidonio met with Gorham at the county
jail. As she later recalled, Gorham immediately confronted her with complaints and
demanded her discharge, derailing the interview...Gorham wrote a series of letters
(9-26-04; 10-6-04;11-15-04; 11-18-04) to his assigned public defender asking to
explore a plea deal involving between three to six months of jail time followed by
three years of probation and various rehabilitation commitments (AA attendance
and anger management counseling). Three of the letters were addressed to
Celidonio.... [DE 25-1, pp. 522-23].

After a hearing held December 10, 2004, Celidonio was discharged from
representation and Assistant Public Defender Rebecca Bolt Hamilton was
appointed in her stead. Shortly thereafter, at a March 31, 2005 pretrial hearing,
Hamilton reported a ten-year plea offer extended by the State on the original
information. This offer required Gorham to plead as an ‘“habitual offender,” and
required immediate acceptance, following which the information would be
amended to add two counts of burglary of a conveyance with an assault or battery-
a first-degree life felony. No mention was made of any prior plea offers at that time.
Following reiteration of the plea terms and inquiry by the trial judge, Gorham
confirmed his rejection of the ten-year plea offer, indicating that he was waiting for
promised deposition discovery from Hamilton which he needed to assess the offer
[DE 4, p. 52]. The State then volunteered to hold the ten-year offer open for a
“reasonable time” to permit the completion and review of such discovery [DE 4,
pp. 58-59].

On April 6, 2005, the State amended the information to charge Gorham with
burglary of a conveyance with assault or battery on Connie Hill (Count 1); burglary
of a conveyance with assault or battery on Melissa Gorham (Count 2); aggravated
assault on Connie Hill (Count 3) and attempted aggravated battery on Connie Hill
(Count 4).

In August 2005, less than a week before the scheduled trial date, Attorney
Hamilton moved to withdraw on the basis of a conflict of interest between Gorham
and another client. The trial judge then appointed Attorney Jeffery Battista to
represent Gorham. In October, 2005, Battista sought to withdraw based on a cited
conflict of interest, and Attorney Edmond Alonzo was appointed as trial counsel.
Gorham’s one-day trial was conducted on November 29, 2005. The jury returned a
verdict of guilty on all counts [DE 4, pp. 101-02].
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[DE 55, pp. 2-5]. After Gorham was convicted, Petitioner wrote the Public Defender
asking for a copy of his case file [DE 1, p. 15]. Petitioner’s first attorney, Mary Celidonio
responded and provided Petitioner a copy of the file on January 4, 2006 [DE 1, p. 15; DE 4, p.
104]. In the file, Gorham found the five-year plea offer that an Assistant State Attorney conveyed
to Mary Celidonio over email on October 18, 2004 [DE 4, p. 18]. After learning about this
unconveyed offer, Gorham, acting pro se, filed a “Motion on Newly Discovered Evidence” where
he raised counsel was ineffective for failing to tell Gorham about the five-year plea-deal. As this

Court explained in its prior order:

In conjunction with the February 13, 2006, initial sentencing hearing, the trial judge
preliminarily noticed this motion for hearing, recharacterizing it as a motion for
new trial [footnote omitted]. The State objected to this procedure, along with the
trial judge’s impromptu evidentiary hearing upon it, stating the matter was instead
properly the subject of a future Rule 3.850 collateral challenge to Gorham’s
conviction... Although the trial judge seemingly agreed, he expressed a desire to
take evidence on the actual extension of the plea offer in order to preserve the record
for use by a future state postconviction court

[DE 55 at 7]. The trial court judge, Sherwood Bauer, denied Gorham’s motion finding that the
record did not clearly indicate whether the five-year plea offer had been extended, and found that
even if it had, Gorham would not have accepted it [DE 25-1, pp. 541-43]. On February 13, 2006,
Judge Bauer sentenced Gorham to life imprisonment as a prison releasee reoffender (“PRR”) on
the two counts of burglary of a conveyance with battery, and to concurrent five-year sentences on
the two assault charges. As recounted in this Court’s prior order:

Gorham appealed his judgment of conviction to Florida’s Fourth District Court of
Appeal. On December 5, 2007, the Fourth District reversed the two burglary
convictions as violative of the prohibition against double jeopardy and remanded
for a de novo sentencing. As to Gorham’s ineffective assistance claim, arising from
trial counsel’s alleged failure to relay the state’s five-year plea offer, the appellate

3
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court affirmed without discussion, holding simply that “the record of the hearing
held by the trial court on this issue supports the trial court’s finding that Gorham
would not have taken the offer if conveyed.” Gorham v. State, 968 So.2d 717 (Fla.
4th DCA 2007), rev. den., 983 So.2d 1154 (Fla. 2008). On resentencing, the trial
judge imposed a single “PRR” life sentence for burglary of a conveyance with an
assault or battery.

In Gorham’s direct appeal from this judgment, the Fourth District found the
PRR sentencing designation erroneous, and again reversed and remanded for de
novo sentencing. Gorham v. State, 988 So.2d 152 (Fla. 4th DCA 2008). On remand,
the state court imposed a life sentence for burglary of a conveyance with battery or
assault (Connie Hill) without a PRR designation. No sentence was imposed on the
three remaining counts. After unsuccessfully seeking post-conviction relief under
successive Fla. R. Crim. P. 3.850 motions, Gorham v. State, 126 So.3d 1066 (Fla.
4th DCA 2013) (table); Gorham v. State, 224 So0.3d 234 (Fla. 4th DCA 2013)
(table), Gorham filed a state habeas petition challenging the adequacy of the
amended information on the burglary charge, and the sufficiency of the jury
instructions on the burglary count. The state trial court dismissed his petition and
the Fourth District Court of Appeal affirmed. Gorham v. State, 142 So.3d 905 (Fla.
4th DCA 2014)

[DE 55, pp. 4-5].

Gorham raised twelve claims in his instant petition for habeas corpus pursuant to 28 U.S.C.
2254 [DE 1]. After receiving additional briefing from Gorham and Respondent, Magistrate Judge
Lisette Reid issued an R&R recommending that all twelve claims be denied [DE 49]. Gorham filed
objections to the report [DE 52] and this Court adopted the recommendation of denying claims 2—
12 but overruled the recommendation on Claim 1 [DE 55]. The Court ordered an evidentiary
hearing on Claim 1: whether counsel was ineffective for failing to convey the five-year plea offer
[DE 55, pp. 24-25]. The Court then overruled itself [DE 70] and concluded a hearing was legally
inappropriate and the Court should decide Claim 1 based on the state court record. The Court,
however, provided Petitioner’s counsel with the opportunity to supplement its objections to Count
1 [DE 77], as the initial objections were filed pro se. Counsel for Petitioner filed Objections [DE

78], and Claim 1 of the Report is now ripe for an order.
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I, 28U.S.C.§ 2254(d)

A court’s review of a state prisoner’s federal habeas corpus petition is governed by the
Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”). See Pub. L. No. 104-132,
110 Stat. 1214. “The purpose of AEDPA is to ensure that federal habeas relief functions as a guard
against extreme malfunctions in the state criminal justice systems, and not as a means of error
correction.” Ledford v. Warden, Ga. Diagnostic & Classification Prison, 818 F.3d 600, 642 (11th
Cir. 2016) (quoting Greene v. Fisher, 565 U.S. 34, 43 (2011)). This standard is “difficult to meet.”
White v. Woodall, 572 U.S. 415, 419 (2014) (quoting Metrish v. Lancaster, 569 U.S. 351, 358
(2013)).

Section 2254(d) provides that a federal court may not grant a habeas relief to a state
prisoner on “any claim that was adjudicated on the merits in State court proceedings” unless the
state court’s decision (1) “was contrary to, or involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme Court of the United States;” or (2) “was
based on an unreasonable determination of the facts in light of the evidence presented in the State
court proceeding.” 28 U.S.C. § 2254(d)(1)—(2). A state court decision is “contrary to” established
Supreme Court precedent when it (1) applies a rule that contradicts the governing law set forth by
the Supreme Court; or (2) confronts a set of facts that are materially indistinguishable from a
decision of the Supreme Court and nevertheless arrives at a result different from Supreme Court
precedent. See Williams v. Taylor, 529 U.S. 362, 405-06 (2000). An “unreasonable application”
of clearly established federal law is different from an incorrect application of federal law. Id. at
410. Consequently, “[a] state court’s determination that a claim lacks merit precludes federal
habeas corpus relief so long as ‘fairminded jurists could disagree’ on the correctness of the state
court’s decision.” Harrington v. Richter, 562 U.S. 86, 101 (2011) (quoting Yarborough v.
Alvarado, 541 U.S. 652, 664 (2004)). If the last state court to decide a prisoner’s federal claim

5
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provides an explanation for its merits-based decision in a reasoned opinion, “‘a federal habeas court
simply reviews the specific reasons given by the state court and defers to those reasons if they are
reasonable.” Wilson v. Sellers, 138 S. Ct. 1188, 1192 (2018).

If the state court’s merits determination is unaccompanied by an explanation, federal courts
should “look through the unexplained decision to the last related state-court decision that does
provide a rationale” and “presume that the unexplained decision adopted the same reasoning.”
Wilson, 138 S. Ct. at 1192,

In sum, AEDPA “imposes a highly deferential standard for evaluating state-court rulings
and demands that state-court decisions be given the benefit of the doubt.” Renico v. Lett, 559 U.S.
766, 773 (2010) (internal footnote omitted). The Eleventh Circuit “has stressed that in applying
AEDPA deference federal courts are not to take a magnifying glass to the state court opinion or
grade the quality of it.” Meders v. Warden, Ga. Diagnostic Prison, 911 F.3d 1335, 1350 (11th Cir.
2019). Thus, deferential review under § 2254(d) is generally limited to the record that was before
the state court that adjudicated the claim on the merits. See Cullen v. Pinholster, 563 U.S. 170, 182
(2011). “AEDPA’s statutory scheme is designed to strongly discourage” petitioners from
presenting new evidence and ensures that “federal courts sitting in habeas are not an alternative
forum for trying facts and issues which a prisoner made insufficient effort to pursue in state
proceedings.” Id. at 186 (internal quotation marks omitted).

1. Ineffective Assistance of Counsel

The remaining issue before the Court is an ineffective assistance of counsel claim. The
Sixth Amendment guarantees criminal defendants the right to assistance of counsel during criminal
proceedings against them. See Strickland v. Washington, 466 U.S. 668, 684-85 (1984). “[T]he

Sixth Amendment does not guarantee the right to perfect counsel; it promises only the right to
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effective assistance . . . .” Burt v. Titlow, 571 U.S. 12, 24 (2013). To prevail on a claim of
ineffective assistance of counsel, a petitioner must demonstrate that: (1) his counsel’s performance
was deficient, falling below an objective standard of reasonableness; and (2) petitioner suffered
prejudice resulting from that deficiency. See Strickland, 466 U.S. at 687-88.

To establish deficient performance, Petitioner must show that, considering the
circumstances, “counsel’s conduct fell ‘outside the wide range of professionally competent
assistance.”” Cummings v. Sec’y for Dep’t of Corr., 588 F.3d 1331, 1356 (11th Cir. 2009) (quoting
Strickland, 466 U.S. at 690). The court’s review of counsel’s performance should focus on “not
what is possible or ‘what is prudent or appropriate, but only what is constitutionally compelled.’”
Chandler v. United States, 218 F.3d 1305, 1313 (11th Cir. 2000) (en banc) (quoting Burger v.
Kemp, 483 U.S. 776, 794 (1987)). Petitioner bears the burden of proof that trial counsel’s
performance was deficient. See 28 U.S.C. § 2254(d).

As for the showing of prejudice, “[t]he defendant must show that there is a reasonable
probability that, but for counsel’s unprofessional errors, the result of the proceeding would have
been different.” Strickland, 466 U.S. at 694. “A reasonable probability is a probability sufficient
to undermine confidence in the outcome.” Id. A court need not address both prongs of Strickland
if the defendant makes an insufficient showing on one of the prongs. See id. at 697; Brown v.
United States, 720 F.3d 1316, 1326 (11th Cir. 2013). And a Section 2254 petitioner must provide
factual support for his contentions regarding trial counsel’s performance—not simply bare or
conclusory allegations. See Boyd v. Commr, Ala. Dep’t of Corr., 697 F.3d 1320, 1333-34 (11th
Cir. 2012); Smith v. White, 815 F.2d 1401, 140607 (11th Cir. 1987).

Combining AEDPA’s habeas standard and Strickland’s two-pronged test provides the

relevant inquiry in this case: to obtain habeas relief, a petitioner must show that the state court
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“applied Strickland to the facts of his case in an objectively unreasonable manner” when it rejected
his claims of ineffective assistance of counsel. Bell v. Cone, 535 U.S. 685, 699 (2002).

MERITS DISCUSSION

Petitioner posits his ineffective assistance of counsel claim as “the public defender was
ineffective for not conveying a five-year written plea offer that would have been accepted;
Petitioner proceeded to trial and received double life without parole” [DE 1, p. 7]. The Court’s
analysis under § 2254(d) focuses on whether the state court “applied Strickland to the facts of his
case in an objectively unreasonable manner” when it rejected Gorham’s claim of ineffective
assistance of counsel. Bell, 535 U.S. 699. Thus, a careful review of the state court record is
necessary.

. State court hearing

Gorham first raised his ineffective assistance of counsel claim as a “Motion Based on
Newly Discovered Evidence” prior to sentencing. At the hearing, Gorham put on evidence that
on September 26, 2004, about a week after his arrest, Petitioner wrote a letter to his attorney titled
“Proposed Plea Agreement” [DE 4, p. 7]. In the letter, he proposed a 90-day sentence in county
jail with 36 months of probation [DE 4, p. 8]. He stated that he believes his wife (the victim) would
be amenable to the plea. Id. On October 6, 2004, Petitioner wrote his attorney another letter titled
“Proposed Plea Agreement” [DE 4, p. 11]. He then proposed a sentence of 180 days in county jail
followed by 36 months of probation [DE 4, p. 12].

On October 18, 2004, the Assistant District Attorney for the case, Ashely Albright emailed
Petitioner’s counsel, Mary Celidonio a five-year plea-offer which stated:

“Plea to Agg. Asslt and battery x2, Nol Pros. Att. Agg. Battery. 5 years DOC.
***Defendant is a prison releasee reoffender with lengthy record including second
degree murder, robbery, agg. Battery. Offer revoked at Docket Call, or if Depo’s
[sic.] are required.”
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[DE 4 at 18]. The next correspondence Petitioner had with his attorney was another letter he wrote
to her on November 15, 2004. DE 1 at 24. He discusses his bipolar treatment but does not mention
any plea agreement. Id. On November 18, 2004, Petitioner then wrote another letter to counsel
again titled “Proposed Plea Agreement.” DE 1 at 25. He proposed time in a residential treatment
center, time in transitional housing, all followed by 36 months of probation. DE 4 at 25-26.

At the hearing on the motion, Gorham’s first appointed attorney Mary Celidonio testified
that she did receive the five-year plea offer via email and placed a copy of the communication in
her file [DE 25-1, p. 519]. Mary Celidonio testified that she thinks that she would have told
Gorham about the outstanding plea offer, but that the meeting went so poorly she was not sure if
they ever got to it [DE 25-1, p. 520]. Celidonio acknowledged that while Gorham wanted the case
to be tried as soon as possible, he expressed a willingness to plea to misdemeanor battery charges
and serve some jail time [DE 25-1, p. 523].

Judge Bauer then called Attorney Rebecca Hamilton who testified that after she took over
Gorham’s case from Celidonio, she did not tell her about any pending five-year plea offer [DE 25-
1, p. 527]. She also testified that Gorham rejected a ten-year plea offer from the state in open court
because he first wished to review discovery depositions to assess the offer [DE 25-1, p. 527].

Gorham testified that he never was told about the five-year plea offer and that he would
have “jumped on” the offer [DE 25-1 at 515] “without a doubt” [DE 25-1 at 530] had he known
about it. After a brief cross-examination by the state, Judge Bauer began to cross-examine Gorham.
Judge Bauer outlined that Gorham filed fifteen motions making speedy trial demands. He also
pointed out that Gorham rejected the ten-year plea offer.

Judge Bauer explained:

I do find, based upon the record ... that the (defendant’s) motion for newly
discovered evidence, which I’'m interpreting as a motion for new trial or at least a
motion to set aside the verdict ... is denied... [T]he record does not clearly indicate

9
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that the offer was extended, but regardless of whether it was extended or not... the
record I think is very clear that Mister Gorham would have rejected that offer as he
did the ten-year offer ... as he drove fast and furious towards ... a trial by demanding
speedy trial from literally, from the first days in the county jail. Uh, that you want
to have a trial, that your comment at the end of, uh, of the, after the verdict, that,
uh, believed and you’ve made that comment other times, that you believe you’re
only guilty of the batteries (sic), perhaps left you with some confidence that that’s
what the result would be at a trial....1 believe the record is ... abundantly clear with
the number of filings that were made ... stat(ing) that | want a speedy trial, | want a
fast trial, I don’t want any delays, I want counsel who works immediately.... | feel
very confident in making the finding, based upon all the facts and circumstances
that, uh, that it would have made, that, that I don’t even have to ask, answer the first
question on whether you received the plea offer because | don’t think it would have
made a bit of difference if you had received that plea offer. I think we would be in
the exact same position right now

[DE 25-1, pp. 541-43].

After denying the motion, the court then proceeded to the sentencing hearing [DE 25-1, p.
2551] where Petitioner’s brother gave self-contradictory testimony that Gorham’s second attorney,
Rebecca Hamilton, conveyed a plea offer to Gorham, and did not specify the number of years [DE
25-1, p. 619] but that “he personally knew” and “everyone” knew there was a five year plea offer
[DE 25-1, pp. 619-20].

Petitioner raised this issue of counsel’s ineffectiveness on direct appeal. The 4th District

Court of Appeal (“DCA”) found:

As to Gorham's argument that he was denied effective assistance of counsel
guaranteed by the Sixth Amendment because his counsel did not inform him that
the State had offered a five-year plea offer, we affirm as the record of the hearing
held by the trial court on this issue supports the trial court's finding that Gorham
would not have taken the five-year offer had it been conveyed. Cottle v. State, 733
S0.2d 963, 966 (Fla.1999) (holding that a claim of ineffective assistance of counsel
based on allegations that counsel failed to properly advise the defendant about plea
offers by the State must allege the following to make a prima facie case: (1) counsel
failed to relay plea offer, (2) defendant would have accepted it, and (3) the plea
offer would have resulted in a lesser sentence).

Gorham v. State, 968 So. 2d 717, 719 (Fla. Dist. Ct. App. 2007).

10
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1. Instant proceedings

In support of this claim in his instant §2254 petition, Gorham alleges that his trial counsel,
Mary Celidonio did not convey the five-year plea offer to him [DE 1, p. 19]. He firmly states now,
and testified in front of the trial court, that had he been told about the five-year plea offer he would
have accepted it rather than proceeded to trial [DE 1, p. 16].

To support his allegation, he describes the letters he sent to trial counsel as proposing plea
agreements “within the realm of a five-year plea” [DE 1 at 18]. Gorham also contends that he
rejected the ten-year plea offer that was conveyed to him on the advice of counsel, not because he
was committed to going to trial [DE 1, pp. 12; 24]. He also points out that although he filed many
speedy trial motions, he also waived the speedy trial requirement [DE 1 at 19]. Gorham also adds
that his reason behind filing such motions was not because he believed he could prevail at trial,
but because he disliked the conditions of the county jail [DE 1, p. 20].

Respondent raises that the trial court “specifically did not make a finding whether or not
the 5-year offer had been conveyed to Petitioner” and “although Celidonio could not specifically
remember discussing the offer with Petitioner the next day, it would have been her normal practice
to do so” [DE 23, pp. 52-53]. Respondent also raises that the trial court noted that “each of
Petitioner’s proposals did not require prison” [DE 23, p. 53]. Respondent argues that “Petitioner’s
position that he would have accepted a 5-year plea offer is not corroborated independently by
objective evidence” [DE 23, p. 53].

1. Discussion

The state court did not make a definitive finding as to whether Petitioner’s trial counsel

conveyed the plea offer, and instead focused its analysis on whether Petitioner would have

accepted the plea.

11
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Courts have held that a determination of whether a Petitioner would have accepted a plea
offer is a factual determination. Cullen v. United States, 194 F.3d 401, 405 (2d Cir. 1999); Wheeler
v. Rozum, 410 F. App’x 453 (3d Cir. 2010). § 2254(e)(1) establishes ““a determination of a factual
issue made by a State court shall be presumed to be correct” and “[t]he applicant shall have the
burden of rebutting the presumption of correctness by clear and convincing evidence.” 28 U.S.C.
§ 2254(e)(1); Robinson v. Moore, 300 F.3d 1320, 1342 (11th Cir. 2002). Thus, only when the
factual finding made by a state court is rebutted by clear and convincing evidence can the federal
court grant relief under § 2254(d). 28 U.S.C. § 2254(d); Robinson, 300 F.3d at 1342-43; Marquard
v. Sec’y Dept. of Corr., 429 F.3d 1278, 1303 (11th Cir. 2005).

While it is possible to see how a state court could have reached another conclusion—
Gorham did in fact communicate in writing multiple times that he wanted to pursue a plea
agreement while the five-year plea offer was pending, his lawyer testified that he said he was open
to a plea, and the offer Gorham rejected was twice as long and he did not accept because he wanted
to complete depositions first, not because he was intent on going to trial—the question before the
Court is if the state court’s finding was unreasonable. See Gill v. Mecusker, 633 F.3d 1272, 1287
(11th Cir. 2011) (finding a federal court conducting habeas review “may not issue the writ simply
because that court concludes in its independent judgment that the relevant state-court decision
applied clearly established federal law erroneously or incorrectly. Rather, that application must
also be unreasonable”).

The state court’s factual finding was based on facts in the record that have not been rebutted
by clear and convincing evidence. Nor did the court commit clear factual error in making its

finding. See, e.g., Wiggins v. Smith, 539 U.S. 510, 528 (2003) (state court’s “clear factual error”

12
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was unreasonable under § 2254(d)(2)). Thus, the Court cannot say the state applied Strickland
unreasonably.

Gorham’s letters, while titled “proposed plea agreement” only proposed a sentence of a
maximum of 180 days of jail time [DE 4, p. 12], Gorham did file at least 15 motions for a speedy
trial, and he indisputably rejected the ten-year plea offer that was conveyed to him. None of these
facts have been rebutted by Gorham. Gorham has only advanced reasons why the trial court should
have reached a different conclusion [DE 25-1, pp. 541-43]. The trial court did not overlook the
evidence and arguments presented by Gorham, see, e.g., Miller—EI v. Cockrell, 537 U.S. 322, 346,
123 S.Ct. 1029, 154 L.Ed.2d 931 (2003) (finding the state court’s factual determination was
unreasonable when the state court “apparently ignored, testimony”). Rather, the state court
considered Gorham’s allegations in the context of other testimony and evidence and found that
Gorham was set on going to trial [see, e.g., DE 25-1, p. 541 (Judge Bauer focusing on Gorham’s
request that a speedy trial must not be waived in his letter to his attorney rather than the section of
the letter that proposed a plea that did not include time in prison)].

Keep in mind, “[a] state court’s decision is reasonable so long as fairminded jurists could
disagree on the correctness of the state court’s decision.” Jenkins v. Comm’r, Alabama Dep’t of
Corr., 963 F.3d 1248, 1263 (11th Cir. 2020). Given the strong deference afforded to the state
court’s factual finding, a fairminded jurist could disagree on the correctness of the state court’s
decision. Therefore, the Court cannot say that the state court unreasonably applied Strickland.
Claim 1 is denied.

CERTIFICATE OF APPEALABILITY
A prisoner seeking to appeal a district court’s final order denying his petition for writ of

habeas corpus has no absolute entitlement to appeal but must obtain a certificate of appealability

13
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(“COA”). See 28 U.S.C. § 2253(c)(1); Harbison v. Bell, 556 U.S. 180 (2009). This Court should

issue a certificate of appealability only if the petitioner makes “a substantial showing of the denial

of a constitutional right.” See 28 U.S.C. § 2253(c)(2).

“Where a district court has rejected a petitioner’s constitutional claims on the merits,” “the

petitioner must demonstrate that reasonable jurists would find the district court’s assessment of

the constitutional claims debatable or wrong.” See Slack v. McDaniel, 529 U.S. 473, 484 (2000).

Reasonable jurists would not find the merits ruling in this decision debatable. The Court, therefore,

does not issue a COA.

Accordingly, itis ORDERED AND ADJUDGED:

1.

2.

5.

6.

The Court ADOPTS the Report and Recommendation [DE 49] on Claim 1.
The Petition is DENIED.

Final Judgment is entered in favor of RESPONDENT.

No COA shall issue.

Any pending motions are DENIED as MOOT.

The Clerk is ordered to CLOSE this case.

DONE AND ORDERED in West Palm Beach, Florida this 4" day of October 2021.

7~

7ot /
e A —

KENNETH A. MARRA
United States District Judge

e

CcC: counsel of record
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO: 17-CV-14241-MARRA
MAGISTRATE JUDGE REID

ROBERT EARL GORHAM,
Petitioner,

V.

MARK S. INCH,!

Respondent.
/

REPORT OF MAGISTRATE JUDGE

I. Introduction

The pro se Petitioner, Robert Earl Gorham, has filed this petition for writ of
habeas corpus pursuant to 28 U.S.C. § 2254, challenging the constitutionality of his
conviction and sentence, entered following a jury trial in Okeechobee Circuit Court,
Case No. 472004CF0O00618A.

This Cause has been referred to the undersigned for consideration and report,
pursuant to 28 U.S.C. § 636(b)(1)(B), (c); S.D. Fla. Local Rule 1(f) governing
Magistrate Judges; S.D. Fla. Admin. Order 2019-02; and the Rules Governing

Habeas Corpus Petitions in the United States District Courts.

1 Julie L. Jones is no longer the Secretary of the Department of Corrections. Mark S. Inch is now the proper
respondent in this proceeding. Inch should, therefore, “automatically” be substituted as a party under Federal Rules
of Civil Procedure 25(d)(1). The Clerk is directed to docket and change the designation of the Respondent.


faithtrinastinson
Case Number
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For its consideration of the petition [ECF 1], the court has received the state’s
response to this court’s order to show cause, along with its supporting appendices
[ECF 23, 24, 25, 26, 27, 28], containing copies of relevant state court records.

Construing the arguments liberally as afforded pro se litigants, pursuant to
Haines v. Kerner, 404 U.S. 519, 520 (1972), Petitioner raises the following grounds:

Claim 1: Ineffective assistance of counsel for failing to convey a five-
year plea offer that Petitioner would have accepted [ECF 1, p. 7-27;
ECF 23, p. 47-54];

Claim 2: Petitioner’s life sentence for enhanced first-degree felony
burglary was illegal because the jury’s verdict did not specify what
crime Petitioner committed during the course of the burglary, an assault
or a battery [ECF 1, p. 28-30; ECF 23, p. 54-56];

Claim 3: The trial court used the incorrect standard of review when
denying his post-conviction motion under Fla. R. Crim. P. 3.850 [ECF
1, p. 31-34; ECF 23, p. 56-58];

Claim 4: Ineffective assistance of counsel for failing to develop and
support a “rental defense” to burglary [ECF 1, p. 35-39; ECF 23, p. 58-
60];

Claim 5: Ineffective assistance of counsel for failing to object when the
state’s witness recounted Connie Hill’s initial statements [ECF 1, p. 39-
45; ECF 23, p. 60];

Claim 6: Ineffective assistance of counsel for failing to impeach the
state’s chief witnesses, Melissa Gorham and Connie Hill [ECF 1, p. 45-
56; ECF 23, p. 60-62];

Claim 7: Ineffective assistance of counsel for failing to object to a jury
instruction [ECF 1, p. 56-59; ECF 23, p. 62-63].

Claim 8: Ineffective assistance of counsel for failing to advise him on
the lesser included offense of trespass with a battery [ECF 1, p. 59-62;
ECF 23, p. 63-67];
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Claim 9: The trial court convicted the Petitioner pursuant to an
unconstitutionally vague burglary statute, Fla. Stat. 8§ 810.02(1) [ECF
1, p. 63-65; ECF 23, p. 67-70];

Claim 10: The trial court erred when advising Petitioner regarding the
Sixth Amendment assistance clause [ECF 1, p. 65-67; ECF 23, p. 70-
73],

Claim 11: Petitioner was denied due process at his resentencing

hearing when the state introduced prior arrest information and
misleading testimony [ECF 1, p. 68-70; ECF 23, p. 73-78]; and

Claim 12: Ineffective assistance of counsel for failing to object to the

trial court’s reliance on Petitioner’s prior arrest information and

misleading testimony at resentencing [ECF 1, p. 71-74; ECF 23, p. 73-

78].

After reviewing the pleadings, for the reasons stated in this Report, the
Undersigned recommends that Petitioner’s motion be denied because Petitioner is
not entitled to relief on the merits.

Il. Factual and Procedural History

Pre-Trial Proceedings

On October 1, 2004, the state charged Petitioner by information with battery
of Melissa Gorham (Count 1); battery of Constance Hill (Count 2); aggravated
assault of Constance Hill (Count 3); and attempted aggravated battery of Constance
Hill (Count 4). [ECF 24, EX. 2].

In October of 2004, Petitioner submitted a flurry of pro se filings to the trial

court, including a demand for a speedy trial. [ECF 24, Ex. 4, 5, 6, 7, 8]. The trial

court struck all of Petitioner’s pro se motions. [ECF 24, Ex. 10, 11, 12, 13, 14].
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Petitioner hired and discharged three attorneys before trial. First, on
November 22, 2004, Petitioner filed a motion to discharge his Public Defender,
Mary Celedonio. [ECF 24, Ex. 15]. Several days later, he filed a “notice of non-
waiver to fast and speedy trial” and a “notice of intent” to file a petition for writ of
mandamus to compel Celedonio to withdraw. [ECF 24, Ex. 19, 20].

In a December 10, 2004 hearing on Petitioner’s motion to discharge, he stated
that he and his attorney had reached an impasse regarding discovery and trial
strategies. [ECF 24, Ex. 24, p. 2]. Celedonio agreed to withdraw. [Id. p. 9-10].

Next, the trial court appointed Public Defender Rebecca Boldt Hamilton to
represent Petitioner.? [Id. p. 10-12]. Also at this hearing, the trial court explained the
Sixth Amendment assistance clause to Petitioner. [Id. p. 7-8]

At a February 24, 2005 pre-trial calendar call, Ms. Hamilton informed the
court that she had received a plea offer from the state that she needed to discuss with
Petitioner, who was not present at the hearing. [ECF 24, Ex. 29, p. 3].

On March 17, 2005, Petitioner filed a pro se motion to dismiss counsel or, in
the alternative, inquire into whether counsel filed for a trial date. [ECF 24, Ex. 30].
On March 30, 2005, Petitioner filed a pro se motion for leave to proceed pro se and

demanded a speedy trial. [ECF 24, Ex. 31].

2 Two months after Ms. Hamilton filed her notice of appearance, Petitioner filed a pro se motion to dismiss
counsel on February 4, 2005. [ECF 24, Ex. 26]. Petitioner requested that the court appoint Jerald Bryant to represent
him. [Id.]. At February 17, 2005 hearing on Petitioner’s motion, he withdrew his request to discharge Ms. Hamilton.
[ECF 24, Ex. 29, p. 3].



Case 2:17-cv-14241-KAM Document 49 Entered on FLSD Docket 09/27/2019 Page 5 of 50

On March 31, 2005, the trial court conducted a pre-trial hearing at which
Petitioner was present and represented by Ms. Hamilton. [ECF 24, Ex. 29]. Ms.
Hamilton informed the court that the state had made a ten-year plea offer which
required Petitioner to accept immediately or the state would file an amended
information charging him under counts 1 and 2 with burglary of a conveyance with
battery, rather than simply battery. [Id. p. 4-5]. The new crimes would constitute life
felonies, not misdemeanors. [Id. p. 5]. Petitioner confirmed that Ms. Hamilton had
explained the consequences of rejecting the offer. [Id.]. The court conducted the
following colloquy:

THE COURT: Okay. So the fourth question is, Do you want to go to
trial on the new added charges of burglary of an occupied conveyance
with battery, or do you want to enter a plea to the old charges? And
your answer is, that you want a trial and you understand that if you
reject this plea offer and do not enter a plea today that the State is going
to file two additional charges of burglary of an occupied conveyance
with a battery and each of those has a possible life sentence. Do you
understand that sir?

PETITIONER: Yes sir | do.

THE COURT: And again, you are rejecting the plea offer with the
understanding that the State is going to file those charges and you will
be going to trial facing two charges that carry life, life in prison
penalties? Is that correct sir?

PETITIONER: Yes sir.

[Id. p. 5-6]. Petitioner withdrew his pro se motion to discharge Ms. Hamilton and

the court struck his speedy trial motion. [Id. p. 6-7].
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On April 6, 2005, the state filed an amended information charging Petitioner
with burglary of a conveyance belonging to Connie Hill with an assault or battery
on Connie Hill (Count I); burglary of a conveyance belonging to Melissa Gorham
with an assault or battery on Melissa Gorham (Count Il); aggravated assault of
Constance Hill (Count I11); and attempted aggravated battery of Constance Hill
(Count IV). [ECF 24, Ex. 32].

After Petitioner again moved pro se to discharge Ms. Hamilton and for speedy
trial, the trial court conducted an April 13, 2005 hearing. [ECF 24, Ex. 29]. The court
reviewed with Petitioner the pitfalls of proceeding pro se and the fact that the court
was not required to appoint a new lawyer. [Id. p. 8-9]. Petitioner complained that
Ms. Hamilton had not provided him with deposition transcripts. [Id. p. 10-11]. The
court concluded that Petitioner failed to establish that Ms. Hamilton was
incompetent or ineffective. [Id. p. 18]. Petitioner withdrew his motion and Ms.
Hamilton agreed to continue representing him. [Id. p. 23-24]. The court struck
Petitioner’s speedy trial motion. [Id. p. 24]. The state agreed to re-submit the prior
10-year plea offer to Petitioner to give him another chance to accept after reading
the deposition transcripts. [Id. p. 13-15, 28]. The state indicated that the plea offer
would expire the Friday before jury selection. [Id. p. 25].

Ms. Hamilton deposed Connie Hill, Melissa Gorham, Deputy Richard Durfee,

Deputy Timothy Higgin, Roger Gorham, and Christina Gorham. [ECF 24, Ex. 27,
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28]. The court granted Ms. Hamilton’s motions to transcribe the depositions. [ECF
24, Ex. 27, 33, 34, 35, 36, 37, ,38, 39, 40].

Nevertheless, on June 30, 2005, Petitioner filed a pro se motion to dismiss
Ms. Hamilton and appoint “conflict-free” counsel, specifically, Jeffery Battista, Esqg.
[ECF 24, Ex. 41]. Ms. Hamilton consented to withdraw. [ECF 24, Ex. 42]. On
August 2, 2005, the trial court entered its order allowing Ms. Hamilton to withdraw
and appointing Jeffrey Battista. [ECF 24, Ex. 43].

On August 22, 2005, Mr. Battista filed his notice of appearance along with a
written plea of not guilty and demand for jury trial.® [ECF 24, Ex. 44, 45]. Several
months later, on October 12, 2005, Petitioner filed with the court a bar complaint
that he had submitted against Mr. Battista along with an order dismissing a civil suit
he had filed against Mr. Battista. [ECF 24, Ex. 48]. As a result, Mr. Battista filed a
motion to withdraw as counsel. [ECF 24, Ex. 49].

At the hearing on the motions, the trial court granted the motion to withdraw
and appointed Edmund Alonzo, Esg. to represent Petitioner. [ECF 24, EX. 29, p. 39-
48]. On October 31, 2005, Alonzo filed his notice of appearance. [ECF 24, Ex. 51].
Beginning on November 8, 2005, Petitioner filed several pro se motions in an

attempt to discharge Mr. Alonzo due to an alleged conflict of interest. [ECF 24, Ex.

3 Four days later Petitioner filed a pro se motion to dismiss Mr. Battista and leave to proceed pro se. [ECF
24, Ex. 46]. However, on September 19, 2005, Petitioner filed a pro se motion to withdraw these motions [ECF 24,
Ex. 47].
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52, 54, 55]. He requested that Ms. Hamilton be re-appointed and also sought an
attorney to represent him in connection with his motion to discharge. [Id.].

Trial Proceedings

The trial began on November 29, 2005. Mr. Alonzo represented Petitioner
throughout the trial. The state called as witnesses Detective Richard Durfee, Melissa
Gorham (“Melissa”), and Connie Hill (“Connie”), presenting the following
evidence. [ECF 24, Ex. 25, Trial Transcripts (“T.”)].

In 2004, Melissa and Petitioner had been married for 8.5 years and had two
children, ages 4 and 8. [T. 303]. In early September of 2004, Connie Hill moved in
with the couple to help take care of the children. [T. 304]. Connie owned a Jeep and
agreed to let Petitioner and Melissa use her car as needed. [T. 357-58, 322, 391].

On September 16, 2004, Petitioner and Connie had an altercation after Connie
rejected Petitioner’s sexual advances. [T. 385]. In an attempt to reconcile, Petitioner
took Melissa and Connie out to dinner on September 17, 2004. [T. 334-35].
Petitioner drove the three of them in the Jeep to the restaurant, but Melissa agreed to
be the designated driver. [T. 307, 317, 358]. After dinner, Petitioner drove them to a
night club. [T. 321]. He refused Connie’s request to let Melissa drive. [ld.].

At the club, Melissa went to get a round of drinks while Petitioner and Connie
waited at a table, finishing an earlier round. [T. 307-08]. While she was gone,

Petitioner became very possessive, telling people that Melissa and Connie were “his
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wives.” [T. 359]. When Melissa returned, Petitioner was angry because a man spoke
to Connie. [T. 308, 359]. Petitioner screamed at Connie, calling her “bitch . . . whore
... slut” and demanding that she move out of his house. [T. 308].

Petitioner told Melissa that they were leaving. [Id.]. Connie asked Petitioner
for the car keys to no avail. [T. 309, 360]. Melissa tried unsuccessfully to get the car
keys from Petitioner. [T. 308].

When they left the club, Petitioner drove the Jeep, Melissa was in the front
passenger seat, and Connie was in the back. [T. 309, 360]. Petitioner proceeded to
pull Connie’s hair, punch her in the face, and choke her, while screaming at her. [T.
309-10, 387]. Melissa and Connie were screaming at him to stop. [T. 310]. Melissa
said she would divorce Petitioner. [T. 311]. He became furious, and started to
physically attack Melissa. [I1d.].

Petitioner then said, “that’s it, I’m killing both of you bitches tonight.” [Id.].
He drove at high speeds down various dirt roads, while he continued to attack
Connie. [T. 312]. Melissa attempted to grab the keys from the ignition, without
success. [Id.]. At one point, Melissa tried to force the Jeep into oncoming traffic in
order to create a collision so that she could escape. [T. 312-13]. Petitioner grabbed
Melissa by the hair, shook her, and punched her in the face. [T. 313, 364]. Melissa
believed she was going to die. [T. 313].

Petitioner pulled over to the side of the road and said “I’ll kill you bitches
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right here.” [T. 314]. Petitioner lunged toward Connie, who managed to jump out of
the Jeep and start running. [T. 314, 364, 378]. Melissa held Petitioner down, in a
head lock, to give Connie time to escape. [T. 314]. Petitioner freed himself from
Melissa’s grip and got out of the Jeep. [T. 315]. Petitioner screamed into the darkness
at Connie, “when | find you bitch I’m going to beat you to death.” [1d.].

Melissa took this opportunity to exit the car and run for help. [T. 315-16]. She
looked back and observed Petitioner back behind the wheel, driving crazily. [T. 316].
Melissa believed he was trying to run Connie over. [Id.]. Melissa ran to house and
called 911. [T. 316].

As a result of Melissa’s 911 call, Detective Durfee was dispatched to
investigate. [T. 281]. He found Connie walking down the street. Blood was dripping
from her mouth and she had grass in her hair. [T. 281-82]. Connie was crying, upset,
and hesitant to approach him. [T. 282]. He asked her what was going on and she
responded that her friend’s husband was trying to kill her. [T. 284]. She got into his
patrol car so they could find Melissa. [T. 289]. Connie explained that her attacker
had yelled at her, called her names, and punched her. [T. 290]. When his wife
grabbed him, Connie was able to escape the Jeep and run into a field. [T. 290-91].

Melissa then ran up to the police detective’s car. [T. 291]. She was crying and
the left side of her face was swollen, as though she had been punched several times.

[T. 292]. Melissa told him that when her husband drove them home from the bar he

10
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started calling Connie names and hitting her and threated to kill them. [T. 293-94].
Melissa managed to restrain him long enough for Connie to exit the vehicle and run
away. [Id.].

Detective Durfee took photographs of Melissa’s injuries within two hours of
meeting her. [T. 295-96]. The state introduced the photographs without objection.
[T. 296]. After taking Melissa’s statement, he placed her in the back of his car with
Connie. [T. 300].

Verdict/Sentencing

The jury found Petitioner guilty as charged on all counts. [ECF 24, EXx. 56].
On January 4, 2006, Petitioner filed a pro se motion for arrest from judgment and
request for new trial. [ECF 24, Ex. 57 & 58]. On January 10, 2006, Petitioner filed
a pro se motion for postconviction relief, for writ of mandamus, for writ of habeas
corpus, or for writ of coram nobis. [ECF 24, Ex. 59]. Petitioner alleged that his
former counsel failed to convey a plea offer, which he would have accepted. [Id.].
On January 31, 2006, Petitioner filed notice of filing “un-conveyed plea offer of
10/18/04.” [ECF 24, Ex. 60].

At the outset of the February 13, 2006 sentencing hearing, the trial court
considered Petitioner’s pending pro se motions. [T. 506]. The court addressed the
issue of newly discovered evidence of a plea offer in the context of a motion for new

trial, ultimately denying the motion. [T. 512]. The trial court adjudicated Petitioner

11
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guilty and sentenced him as a prison releasee reoffender (“PRR”), to life under
Counts 1 and 2 and to concurrent five-year terms under Counts 3 and 4. [ECF 24,
Ex. 63].

Direct Appeal

Petitioner appealed to the Fourth District Court of Appeal (“Fourth DCA”).
[ECF 24, Ex. 65]. He argued, among other issues, that his first attorney, Mary
Celedonio, provided ineffective assistance when failing to convey an acceptable plea
offer to Petitioner. [Id. p. 39-44]. The Fourth DCA reversed one of Petitioner’s
convictions for burglary of a conveyance with an assault or battery and remanded
for a recalculation of Petitioner’s scoresheet. Gorham v. State, 968 So. 2d 717 (Fla.
4th DCA 2007). The court rejected Petitioner’s ineffective assistance of counsel
claim. Id. at 719. Mandate issued February 1, 2008. [ECF 24, Ex. 70].

The trial court subsequently vacated Petitioner’s conviction as to Count 2.
[ECF 24, Ex. 71]. Petitioner sought discretionary review of the Fourth DCA’s
opinion in the Florida Supreme Court, which declined to review in Gorham v. State,
983 So. 2d 1154 (Fla. 2008) (table). [ECF 24, Ex. 72, 75].

Petition for Writ of Habeas Corpus

On December 21, 2007, Petitioner filed a petition for writ of habeas corpus in
the Fourth DCA, alleging appellate counsel was ineffective for failing to argue that

the trial court had invaded the province of the jury and failing to file a notice of

12
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supplemental authorities. [ECF 24, Ex. 76]. The Fourth DCA denied the motion as
well as Petitioner’s motion for rehearing. [ECF 24, Ex. 78, 150].

First Motion to Correct lllegal Sentence

On February 6, 2008, Petitioner filed a motion to correct illegal sentence
pursuant to Fla. R. Crim. P. 3.800(a), arguing that his PRR life sentence for burglary
of a conveyance with an assault or battery was illegal. [ECF 24, Ex. 79]. After the
state responded, the trial court denied Petitioner’s motion. [ECF 24, Ex. 80, 81, 82].

Petitioner appealed. [ECF 24, Ex. 83]. The Fourth DCA reversed the trial
court’s order and remanded for a de novo resentencing hearing in Gorham v. State,
988 So. 2d 152 (Fla. 4th DCA 2008). [ECF 24, Ex. 87]. The Fourth DCA concluded
that the trial court erred in sentencing Petitioner as a PRR in connection with
burglary of a conveyance, which was not a crime covered by the PRR statute, Fla.
Stat. § 775.082(9). Id. at 153. Mandate issued on August 22, 2008. [ECF 24, Ex. 88].

Second Motion to Correct lllegal Sentence

On August 1, 2008, while Petitioner’s appeal of his prior Rule 3.800(a) motion
was pending, Petitioner filed a second Rule 3.800(a) motion in the trial court. [ECF
24, Ex. 90]. Petitioner argued that his life sentence for the enhanced first-degree
felony burglary was illegal because the jury’s verdict did not specify whether he had
committed an assault or a battery during the course of the burglary. [ECF 24, Ex.

90). He raises this argument under claim 2 in the instant proceedings. [ECF 1, p. 28-

13
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30; ECF 23, p. 54-56].

The trial court dismissed the motion without prejudice to give the Petitioner
the opportunity to properly raise the argument in a Rule 3.850 motion. [ECF 24, EX.
91]. Petitioner appealed. [ECF 24, Ex. 92]. The Fourth DCA affirmed in Gorham v.
State, 993 So. 2d 128 (Fla. 4th DCA 2008). The Florida Supreme Court rejected
Petitioner’s request for discretionary review in Gorham v. State, 7 So. 3d 535 (Fla.
2009) (table).

Resentencing Hearing

On June 22, 2010, the trial court conducted a resentencing hearing. [ECF 26].
The court sentenced Petitioner to life as to count 1 and did not impose a sentence as
to the three remaining counts. [ECF 24, Ex. 101, 102]. Petitioner no longer qualified
as a PRR. [Id.].

First Rule 3.850 Motion for Post-conviction Relief

On December 1, 2009, Petitioner filed a motion for postconviction relief
pursuant to Fla. R. Crim. P. 3.850. [ECF 24, Ex. 100]. After the trial court
resentenced him, Petitioner filed numerous supplements to this motion. [ECF 24,
Ex. 103, 104, 105]. Petitioner argued his counsel was ineffective for failing to
develop and support the “rental defense” to burglary (Claim 1A); failing to object to
Detective Durfee’s testimony describing Connie Hill’s initial statements (Claim 1B);

failing to impeach the state’s chief witnesses, Melissa Gorham and Connie Hill
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(Claim 1F); failing to object to a jury instruction which constructively amended the
charging document (Claim 1J); and failing to advise him on the lesser included
offense of trespass with a battery (Claim 1K). He also argued that the burglary
statute, Fla. Stat. § 810.02(1), was unconstitutionally vague (Claim 2) and that trial
court erred when advising Petitioner regarding the Sixth Amendment assistance
clause (Claim 7). Petitioner raises these same grounds in the instant proceedings
under claims 4 through 10.

After conducting an evidentiary hearing on Petitioner’s Rule 3.850 motion
[ECF 27], the trial court issued a lengthy order denying all of Petitioner’s claims.
[ECF 24, Ex. 106].

Petitioner appealed, arguing that the trial court applied the incorrect standard.
[ECF 24, Ex. 107]. Petitioner raises this argument under claim 3 in the instant
proceedings. The Fourth DCA affirmed in Gorham v. State, 126 So. 3d 1066 (Fla.
4th DCA 2013) (table). Mandate issued January 24, 2014. [ECF 24, Ex. 112].

Second Rule 3.850 Postconviction Motion

On May 7, 2012, Petitioner filed a Rule 3.850 motion and amended motion
for postconviction relief from the de novo resentencing. [ECF 24, Ex. 113, 119].
Petitioner argued that he was denied due process at his resentencing hearing when
the state introduced prior arrest information and misleading testimony (Claim 1). He

also argued that his counsel was ineffective in failing to raise this due process

15
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argument at the resentencing hearing (Claim 2A). [ECF 24, Ex. 119]. Petitioner
raises these two arguments under Claims 11 and 12 in the instant proceedings. The
state filed a response and supplemental response. [ECF 24, Ex. 121, 123]. After
conducting an evidentiary hearing [ECF 28], the trial court issued an order denying
the motion [ECF 24, Ex. 128].

Petitioner appealed. [ECF 24, Ex. 131]. The Fourth DCA affirmed in Gorham
v. State, 224 So. 3d 234 (Fla. 4th DCA 2013) (table). [ECF 24, Ex. 135]. Mandate
issued April 28, 2017. [ECF 24, Ex. 136].

Petition for Writ of Habeas Corpus in State Trial Court

On January 29, 2014, Petitioner filed a petition for writ of habeas corpus in
the trial court challenging the adequacy of the Information with respect to the
burglary statute and the burglary instructions. [ECF 24, Ex. 137]. The trial court
dismissed the petition, noting that the court previously found that the information
was not fatally defective and that Petitioner had ample opportunity to raise this issue
earlier. [ECF 24, Ex. 138]. On appeal, the Fourth DCA affirmed in Gorham v. State,
142 So. 3d 905 (Fla. 4th DCA 2014). Mandate issued on August 1, 2014. [ECF 24,
Ex. 142].

Third Rule 3.800(a) Motion

On March 17, 2015, Petitioner filed a pro se Rule 3.800(a) motion. [ECF 24,

Ex. 143]. The trial court denied the motion. [ECF 24, Ex. 144 and 146]. Petitioner
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did not appeal.

28 U.S.C. § 2254 Petition

Petitioner next came to this court filing the instant petition pursuant to 28
U.S.C. § 2254. [ECF 1]. The state filed a response to this court’s order to show cause,
with supporting exhibits. [ECF 23, 24, 25, 26, 27, 28]. The state does not argue that
the petition is untimely, but argues that Petitioner did not properly exhaust claims 9
and 11 because Petitioner did not raise these arguments on appeal from the trial
court’s order denying him relief as to these two claims. [ECF 23, p. 33-38]. The state
addressed the merits of all Petitioner’s claims. [Id. p. 47-79].

I11. Threshold Issues
Exhaustion

The Respondent argues that claims 9 and 11 are unexhausted and
procedurally defaulted from federal habeas review. [ECF 23, p. 33-38].

When reviewing a federal habeas petition filed by a state prisoner, federal
courts may “skip over the procedural bar issues” to deny on the merits. See, e.g.,
Loggins v. Thomas, 654 F.3d 1204, 1215 (11th Cir. 2011). The Antiterrorism and
Effective Death Penalty Act of 1996 (“AEDPA”), Pub. L. No. 104-132, 110 Stat.
1214 (1996), which governs a state prisoner’s federal petition for habeas corpus,
provides this court with authority to do so. See 28 U.S.C. § 2254(b)(2) (“An

application for a writ of habeas corpus may be denied on the merits, notwithstanding

17
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the failure of the applicant to exhaust [state remedies.]”). Furthermore, even before
AEDPA’s enactment, judicial economy sometimes warranted reaching the merits
when they were “easily resolvable against the habeas petitioner.” See, e.g., Lambrix
v. Singletary, 520 U.S. 518, 525 (1997).

Accordingly, this court need not resolve whether any procedural bars exist,
because Petitioner clearly cannot prevail on the merits of claims 9 and 11. See Valle
v. Sec’y, Fla. Dep’t of Corr., 459 F.3d 1206, 1213 (11th Cir. 2006).

V. Governing Legal Principles

“The purpose of [the] AEDPA is to ensure that federal habeas relief functions
as a guard against extreme malfunctions in the state criminal justice systems, and
not as a means of error correction.” Ledford v. Warden, GDCP, 818 F.3d 600, 642
(11th Cir. 2016) (quoting Greene v. Fisher, 565 U.S. 34, 38 (2011)). In fact, federal
habeas corpus review of final state court decisions is “‘greatly circumscribed’ and
‘highly deferential.”” Id. at 642 (quoting Hill v. Humphrey, 662 F.3d 1335, 1343
(11th Cir. 2011)), and is generally limited to the record that was before the state court
that adjudicated the claim on the merits. See Cullen v. Pinholster, 563 U.S. 170, 182
(2011).

The federal habeas court is first tasked with identifying the last state court
decision, if any, that adjudicated the claim on the merits. See Marshall v. Sec ¥, Fla.

Dep tof Corr., 828 F.3d 1277, 1285 (11th Cir. 2016). The state court is not required

18
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to issue an opinion explaining its rationale, because even the summary rejection of
a claim, without explanation, qualifies as an adjudication on the merits which
warrants deference. See Harrington v. Richter, 562 U.S. 86, 100 (2011); Ferguson
v. Culliver, 527 F.3d 1144, 1146 (11th Cir. 2008). See also Wilson v. Sellers, 138 S.
Ct. 1188, 1192 (2018); Sexton v. Beaudreaux, 138 S. Ct. 2555, 2558 (2018).

Where the claim was “adjudicated on the merits,” in the state forum, § 2254(d)
prohibits relitigation of the claim unless the state court’s decision was (1) “contrary
to, or involved an unreasonable application of, clearly established Federal law,* as
determined by the Supreme Court of the United States;” or, (2) “based on an
unreasonable determination of the facts in light of the evidence presented in the
state court proceeding.” 28 U.S.C. § 2254(d); Harrington, 562 U.S. at 97-98. See
also Williams v. Taylor, 529 U.S. 362, 413 (2000). When relying on § 2254(d)(2), a
federal court can grant relief if the state court rendered an erroneous factual
determination. Tharpe v. Warden, 834 F.3d 1323, 1337 (11th Cir. 2016).

Because the “AEDPA erects a formidable barrier to federal habeas relief for
prisoners whose claims have been adjudicated in state court,” Burt v. Titlow, 571
U.S. 12, 20 (2013), federal courts may “grant habeas relief only when a state court

blundered in a manner so ‘well understood and comprehended in existing law’ and

4«Clearly established Federal law” consists of the governing legal principles, rather than the dicta, set forth
in the decisions of the Supreme Court at the time the state court issues its decision. White v. Woodall, 572 U.S. 415,
419 (2014); Carey v. Musladin, 549 U.S. 70, 74 (2006) (citing Williams v. Taylor, 529 U.S. 362, 412 (2000)).
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‘was so lacking in justification’ that ‘there is no possibility fairminded jurists could

disagree.”” Tharpe, 834 F.3d at 1338 (11th Cir. 2016) (quoting Harrington, 562 U.S.

at 102). This standard is intentionally difficult to meet. Harrington, 562 U.S. at 102.
V. Discussion

Claim 1

In claim 1, Petitioner alleges his counsel was ineffective for failing to convey
a five-year plea offer that he would have accepted. [ECF 1, p. 7-27; ECF 23, p. 47-
54].

Petitioner first raised this claim in a motion for new trial based on newly
discovered evidence. [T. 512]. Specifically, Petitioner argued that the state made a
five-year plea offer to his attorney, Public Defender Mary Celedonio, on October
18, 2004. [T. 512]. While the state trial court noted that the claim was more
appropriately brought in a Rule 3.850 motion, however, the court heard evidence in
order to clarify the record for a future Rule 3.850 proceeding. [T. 517]. Ultimately,
Petitioner did not raise this as an ineffective assistance of counsel claim pursuant to
Rule 3.850.

Mary Celedonio testified to the following facts. [T. 518]. She received the
five-year offer on October 18, 2004 via email and placed a copy of the e-mail in her
file. [T. 519]. She went to the jail to meet with Petitioner on October 19, 2004. [Id.].

Her normal course would be to inform the client of the state’s offer, however,
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Petitioner immediately tried to fire her at the October 19th meeting. [T. 519-20]. She
simply could not recall whether she extended the offer to Petitioner. [T. 520]. She
did remember that Petitioner made clear that he was not going to waive his speedy
trial rights and wanted to proceed to trial as soon as possible. [T. 520]. He did
indicate a willingness to plea to misdemeanor batteries and do some type of
probation or rehabilitation. [T. 520-21]. Ms. Celedonio believed that it would have
been very difficult to convince Petitioner to accept a five-year plea deal. [T. 535].

Petitioner’s next attorney, Rebecca Boldt Hamilton, testified as well. She did
not remember receiving a five-year plea offer from the state. [T. 527]. While
representing Petitioner, he repeatedly made demands for speedy trial and never
wavered from the idea of proceeding to a jury trial. [T. 527-28].

Petitioner testified to the following in the state trial court. [T. 529]. Ms.
Celedonio did not convey the state’s five-year plea offer. Had he been offered five
years, he would have accepted. [T. 529]. He recalled that he had previously stated
that he was guilty of battery and would plead to same, but no more. [T. 530].
Petitioner conceded that he had filed at least fifteen documents during the prior two
years demanding a speedy trial. [T. 532]. In his bar complaint against Mr. Battista,
he stated: “this is not a plea deal case, this is a trial case.” [ld.]. Petitioner
acknowledged that at the end of the trial he stated that he believed he was only guilty

of two battery offenses. [T. 536].
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After hearing the evidence, the trial court made several findings of fact. First,
the court found that the record did not clearly indicate that Petitioner was made
aware of the five-year plea offer. [T. 541]. The court found, however, regardless of
whether Petitioner knew about the offer, Petitioner would not have accepted it. [1d.].
In support of the latter conclusion, the court pointed to Petitioner’s countless
demands for a speedy trial beginning “from the first days in the county jail;”
Petitioner’s dismissal of multiple attorneys specifically because “they weren’t
moving fast enough” towards trial; Petitioner’s rejection of the state’s ten-year plea
offer, notwithstanding the fact that Petitioner was facing life in prison; and
Petitioner’s belief that he was only guilty of battery. [T. 541-43]. In light of the
foregoing, the trial court denied Petitioner’s motion for new trial. [T. 541].

On direct appeal, Petitioner alleged that the record established that his counsel
was ineffective in failing to convey the state’s October 18, 2004 five-year plea offer.
[ECF 24, Ex. 65, p. 39]. Petitioner argued that the trial court’s denial of his motion
for new trial was contrary to the evidence in the record of counsel’s ineffective
assistance. [Id.]. In a written opinion, the Fourth DCA rejected Petitioner’s argument
as follows:

As to Gorham’s argument that he was denied effective assistance of

counsel guaranteed by the Sixth Amendment because his counsel did

not inform him that the State had offered a five-year plea offer, we

affirm as the record of the hearing held by the trial court on this

issue supports the trial court’s finding that Gorham would not have
taken the five-year offer had it been conveyed. Cottle v. State, 733
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So. 2d 963, 966 (Fla. 1999) (holding that a claim of ineffective

assistance of counsel based on allegations that counsel failed to

properly advise the defendant about plea offers by the State must allege

the following to make a prima facie case: (1) counsel failed to relay

plea offer, (2) defendant would have accepted it, and (3) the plea offer

would have resulted in a lesser sentence).

Gorham v. State, 968 So. 2d 717, 719 (Fla. 4th DCA 2007) (emphasis added).

This court should defer to the state trial court’s conclusion that Petitioner
would not have accepted a five-year plea offer because he had consistently stated
that he wanted to proceed to trial. “Federal habeas courts generally defer to the
factual findings of state courts, presuming the facts to be correct unless they are
rebutted by clear and convincing evidence.” Adkins v. Warden, Holman CF, 710
F.3d 1241, 1249 (11th Cir. 2013) (quoting Jones v. Walker, 540 F.3d 1277, 1288 n.
5 (11th Cir.2008)). See also 28 U.S.C. § 2254(e)(1) (“[A] determination of a factual
Issue made by a State court shall be presumed to be correct.”). There is no clear and
convincing evidence in the record which rebuts the state trial court’s conclusion.

Nothing in the record supports the conclusion that the trial court erred in
declining to grant a motion for new trial. Therefore, the rejection of the claim by the
Fourth DCA on direct appeal is not contrary to or an unreasonable application of
federal constitutional principles. As such, it should not be disturbed here. See
Williams v. Taylor, 529 U.S. 362, 413 (2000).

Claim 2

In claim 2, Petitioner alleges his life sentence for enhanced first-degree felony
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burglary is illegal because the jury verdict did not specify what crime Petitioner
committed during the course of the burglary, an assault or a battery. [ECF 1, p. 28-
30; ECF 23, p. 54-56]. Petitioner’s claim is meritless because under Florida law, the
verdict need not specify either offense.

The United States Supreme Court held in Apprendi v. New Jersey, 530 U.S.
466, 490 (2000), that “other than the fact of a prior conviction, any fact that increases
the penalty for a crime beyond the prescribed statutory maximum must be submitted
to a jury, and proved beyond a reasonable doubt.” In its later opinion in Blakely v.
Washington, 542 U .S. 296, 303-04 (2005), the Supreme Court explained that under
Apprendi “the relevant ‘statutory maximum’ is not the maximum sentence a judge
may impose after finding additional facts, but the maximum he may impose without
any additional findings.”

Petitioner raised this claim in his Rule 3.800(a) motion. [ECF 24, Ex. 90].
While, the Fourth DCA next noted that a Rule 3.800(a) motion “is a proper vehicle
to raise certain Apprendi challenges that can be determined from the face of the
record,” it concluded that the Petitioner’s claims were meritless and any error on the
part of the trial court was harmless. Id. at 130 (citing Hughes v. State, 826 So. 2d
1070, 1072 (Fla. 1st DCA 2002)).

The court asserted:

Under section 810.02(2)(a), a defendant commits a first-degree felony
punishable by life if, during the course of committing a burglary, he or

24



Case 2:17-cv-14241-KAM Document 49 Entered on FLSD Docket 09/27/2019 Page 25 of 50

she “[M]akes an assault or battery upon any person.” The jury in this
case found that Gorham made “an assault or battery” during the course
of the burglary. A more specific finding as to which was committed,
I.e., an assault or a battery, was not required to support the first-degree
felony form of burglary. The jury’s finding that Gorham committed one
or the other was sufficient to support the enhanced penalty.

Gorham's argument that the jury’s verdict may not have been
unanimous is without merit. Even if some jurors believed Gorham
committed a battery, while others found he committed merely an
assault, during the burglary, both of these findings support the enhanced
penalty, and the verdict was unanimous as to the facts needed to support
the first-degree felony form of burglary. The State did not have to prove
beyond a reasonable doubt which particular one was committed during
the burglary. 8 810.02(2)(a), Fla. Stat.

The Fourth DCA next summarized the evidence at trial as follows:

Gorham repeatedly punched the owner of the vehicle in the face and

tried to choke her. Gorham also repeatedly punched his wife in the face

and threatened to Kill both occupants of the vehicle during the incident.

After the owner of the vehicle managed to escape, Gorham tried to run

her down with her own vehicle while continuing to struggle with his

wife who remained in the vehicle. Both victims had bleeding facial

wounds immediately after the incident.
Id. The appellate court held that this evidence supported “the conclusion that
Gorham committed multiple assaults and batteries during the offense, and a jury
finding that a single assault or battery was committed during the offense suffices.”
Id. As a result, to the extent the jury erred in failing to enter “a ‘more specific’

verdict, as to whether Gorham committed an assault or battery, or both (as the

evidence overwhelmingly supported), would be harmless beyond a reasonable
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doubt.” Id. (citing Galindez v. State, 955 So. 2d 517 (Fla. 2007)).

As the Fourth DCA noted, the jury was only required to find whether
Petitioner committed “assault or battery” under to Fla. Stat. § 810.02(2)(a). The jury
did so in Petitioner’s case. Nothing in the record supports the conclusion that the
Fourth DCA erred in affirming the trial court’s denial of this claim. Therefore, the
rejection of the claim by the Fourth DCA on direct appeal is not contrary to or an
unreasonable application of federal constitutional principles. As such, it should not
be disturbed here. See Williams v. Taylor, 529 U.S. 362, 413 (2000).

Claim 3

In claim 3, Petitioner alleges the trial court used the incorrect standard of
review when denying his first Rule 3.850 motion. [ECF 1, p. 31-34; ECF 23, p. 56-
58]. Petitioner takes issue with the following excerpt of the state trial court’s order
denying his Rule 3.850 motion following an evidentiary hearing:

To be sure, the movant has the burden of proof to establish his

entitlement to relief by clear and convincing evidence. State v. Gomez,

363 So. 2d 624 (Fla. 3rd DCA 1978). The “clear and convincing”

burden is also referenced in Abella v. State, 429 So. 2d 774, 777 (Fla.

3rd DCA 1983):

The defendant has failed to prove by clear and convincing
evidence that Jaffe's conduct fell below the
constitutionally required minimum level of competency.
Considered not from hindsight, but based on the
circumstances at the time, Jaffe did render reasonably

effective assistance of counsel. See Meeks v. State, 382 So.
2d 673,675 (Fla. 1980).
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[ECF 24, Ex. 106, p. 3] (emphasis in original).

The state does not expressly address the trial court’s use of the “clear and
convincing” language in its response. See [ECF 23, p. 56-58]. However, the state
correctly notes that immediately after the above excerpt, the state trial court stated:

Here, the defendant has utterly failed to establish either prong of

Strickland, even by a mere preponderance of the evidence. His

motion is totally devoid of merit.
[ECF 24, Ex. 106, p. 3] (emphasis added).

In its lengthy order, the state trial court does not refer to the clear and
convincing standard again. When addressing individual issues, the trial court
repeatedly applies Strickland, finding that Petitioner failed to satisfy either prong.
Specifically, the court found “insufficient evidence” [Id. p. 6], “defendant’s own
testimony negates this issue,” [Id. p. 9], “there is no competent credible evidence”
[Id.], “neither prong of Strickland was established” [Id. p. 10], “no exculpatory
evidence was offered” [lId. p. 11], “neither prong of Strickland was established [Id.
p. 11, 12,13, 14, 19, 22], “no evidence or testimony” [Id. p. 17, 19, 20], “there was
no evidence” [Id. p. 18, 21].

Although the trial court referred to the clear and convincing standard on one
occasion in its order, it did not actually apply this standard. Therefore, the rejection

of the claim by the Fourth DCA on direct appeal is not contrary to or an unreasonable

application of federal constitutional principles. As such, it should not be disturbed

27



Case 2:17-cv-14241-KAM Document 49 Entered on FLSD Docket 09/27/2019 Page 28 of 50

here. See Williams v. Taylor, 529 U.S. 362, 413 (2000).

Claim4

In claim 4, Petitioner alleges counsel was ineffective assistance for failing to
develop and support the “rental defense” to the burglary of a conveyance charge.
[ECF 1, p. 35-39; ECF 23, p. 58-60]. Petitioner claimed that he was not guilty of
burglary because he had rented the vehicle from Connie. [Id.]. Petitioner argues that
counsel should have elicited testimony at trial from his friend Steve Bigelow, his
brother Roger Gorham, and Roger’s wife, Christina Gorham. [1d.].

Federal habeas corpus petitioners asserting claims of ineffective assistance,
based on counsel’s failure to call a witness (either a lay witness or an expert witness),
must satisfy the prejudice prong of Strickland by naming the witness, demonstrating
the witness was available to testify and would have done so, setting out the content
of the witness’ proposed testimony, and showing the testimony would have been
favorable to a particular defense. Woodfox v. Cain, 609 F.3d 774, 808 (5th Cir.
2010); Day v. Quarterman, 566 F.3d 527, 538 (5th Cir. 2009). See also Reed v. Sec'y,
Fla. Dep't of Corr., 767 F.3d 1252, 1262 (11th Cir. 2014) (holding federal habeas
petitioner who failed to show an uncalled witness was available to testify at the time
of trial failed to satisfy prejudice prong of Strickland).

Moreover, “[w]hich witnesses, if any, to call, and when to call them, is the

epitome of a strategic decision, and it is one that [courts] will seldom, if ever, second
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guess.” Waters v. Thomas, 46 F.3d 1506, 1512 (11th Cir. 1995). Of course, a
petitioner cannot maintain an ineffective assistance of counsel claim “simply by
pointing to additional evidence that could have been presented.” Van Poyck v. Fla.
Dep't of Corr., 290 F.3d 1318, 1324 (11th Cir. 2002).

None of these witnesses testified at the Rule 3.850 hearing. [ECF 27].
Petitioner provided the following testimony at the hearing. He admitted that he did
not ask defense counsel to list Mr. Bigelow as a trial witness. [Id. p. 18]. He further
testified that he did not plan to rely on Mr. Bigelow to support his rental defense at
trial. [ld.]. With respect to Roger and Christina Gorham, Petitioner informed his
defense counsel that they knew he paid the victim $300 to rent her Jeep. [1d. p. 20].
As a result, defense counsel deposed each of them. [Id. p. 21].

Defense counsel testified that the Rule 3.850 hearing that he developed the
rental defense by cross examining Melissa Gorham regarding Petitioner’s alleged
rental agreement with victim Connie Hill. [Id. p. 164]. Defense counsel further
testified that there was “no hard evidence . . . no written lease” in support of
Petitioner’s rental defense. [Id.].

Ownership for the purposes of charging burglary is not the same as ownership
in property law. Pierre v. State, 77 So. 3d 699, 701 (Fla. 3d DCA 2011). The fact
that the defendant had some legal interest in the property is “not itself determinative

of his possessory interest, because the crime of burglary involves ‘a disturbance to
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habitable security and not to the fee.”” Id. (citations omitted). The only proof
required is evidence that the victim had a superior legal interest in the property even
If the defendant may also have had some claimed right to or interest in the property.
See Russ v. State, 830 So. 2d 268, 269 (Fla. 1st DCA 2002).

Applying this law to the evidence introduced at the Rule 3.850 hearing, and
described above, the state trial court concluded “the evidence established the
victim’s superior interest in the vehicle.” [ECF 24, Ex. 106, p. 6, n.1] (citing Pierre,
77 So. 3d 699). Even if defense counsel was deficient for failing to adequately
investigate and then call these purported witnesses to testify at trial, Petitioner is not
entitled to relief on the claims as he has not demonstrated here that, but for counsel’s
purported deficiency, the outcome of the trial would have been different, resulting
In an acquittal. Therefore, the rejection of the claim by the Fourth DCA on direct
appeal is not contrary to or an unreasonable application of federal constitutional
principles. As such, it should not be disturbed here. See Williams v. Taylor, 529 U.S.
362, 413 (2000).

Claim 5

In claim 5, Petitioner alleges his counsel was ineffective for failing to object
to the officer recounting Connie Hill’s initial statements. [ECF 1, p. 39-45; ECF 23,
p. 60].

When Detective Durfee began to testify on direct examination to Connie’s
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statements when he found her walking down the road, defense counsel objected on
hearsay grounds. [T. 282]. The state argued that the detective’s testimony was
admissible in light of the “excited utterance” hearsay exception. [Id.]. The court
asked the prosecutor to lay a proper foundation showing that Connie’s statements
constituted an excited utterance. [T. 288]. The prosecutor complied with the court’s
request. [T. 288-90]. Detective Durfee testified that Connie made her statements
about the incident a few minutes after he found her walking along the highway,
crying and bloodied. [Id.]. Defense counsel renewed the objection. [T. 290]. The
trial court overruled the objection. [Id.].

Pursuant to Fla. Stat. § 90.802, “hearsay evidence is inadmissible.” However,
Fla. Stat. § 90.803 provides a list of exceptions to this rule including an “excited
utterance,” which is “A statement or excited utterance relating to a startling event or
condition made while the declarant was under the stress of excitement caused by the
event or condition.” Fla. Stat. 8 90.803(2). First, Petitioner cannot establish deficient
performance because counsel did in fact object on hearsay grounds.

The trial court further denied this claim in the Rule 3.850 proceedings because
Petitioner had failed to raise the argument on direct appeal. [ECF 24, Ex. 106, p. 7]
(citing Corzo v. State, 806 So. 2d 642, 644 (Fla. 2d DCA 2002) (a motion pursuant

to rule 3.850 may not raise issues that were or could have been raised on direct

appeal.)).
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In any event, nothing in the record supports the conclusion that the trial court
erred in overruling defense counsel’s objection. Therefore, the rejection of the claim
by the Rule 3.850 trial court, which was affirmed by the Fourth DCA on direct
appeal, is not contrary to or an unreasonable application of federal constitutional
principles. As such, it should not be disturbed here. See Williams v. Taylor, 529 U.S.
362, 413 (2000).

Claim 6

In claim 6, Petitioner alleges his counsel was ineffective for failing to impeach
the state’s chief witnesses, Melissa Gorham and Connie Hill. [ECF 1, p. 45-56; ECF
23, p. 60-62].

At the Rule 3.850 hearing, Petitioner’s defense counsel testified that he made
a strategic decision not to attempt to impeach Connie Hill with her history of mental
health issues. [ECF 27, p. 170]. Petitioner informed counsel that Connie was “on
several medications” and might have had an issue with drinking. [Id. p. 168].
Defense counsel also noted that impeaching Connie would not have altered the
outcome as Melissa Gorham’s testimony corroborated Connie’s and was very
compelling. [Id. p. 170].

Petitioner also takes issue with defense counsel’s failure to impeach Melissa
with a false report of domestic violence she filed against him six or seven years

earlier. Defense counsel testified at the hearing that he feared this type of
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Impeachment could harm Petitioner by bringing to light a prior domestic abuse
incident. [1d. 171].

It is well settled that “strategic decisions do not constitute ineffective
assistance of counsel if alternative courses have been considered and rejected and
counsel’s decision was reasonable under the norms of professional conduct.” Patton
v. State, 878 So. 2d 368, 373 (Fla. 2004) (quoting Occhicone v. State, 768 So. 2d
1037, 1048 (Fla. 2000)). Strategic choices made after thorough investigation of the
law and facts relevant to plausible options are virtually unchallengeable. Strickland,
466 U.S. at 690-91.

Following the evidentiary hearing, the trial court concluded that defense
counsel’s testimony supported the conclusion that he “made a reasonable tactical or
strategic decision” not to impeach the witnesses as requested by Petitioner. [ECF 24,
Ex. 106, p. 10]. The rejection of this claim by the Rule 3.850 trial court, which was
affirmed by the Fourth DCA on direct appeal, is not contrary to or an unreasonable
application of federal constitutional principles. As such, it should not be disturbed
here. See Williams v. Taylor, 529 U.S. 362, 413 (2000).

Claim7

In claim 7, Petitioner alleges counsel was ineffective assistance for failing to
object to the jury instruction on the burglary charge. [ECF 1, p. 56-59; ECF 23, p.

62-63]. Petitioner argues that the instruction constituted a constructive amendment
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of the information. [Id.].
Robert Earl Gorham did unlawfully enter or remain in a conveyance,
the property of Constance Hill, as owner or custodian, with the intent
to commit an offense therein, and in the course of committing the

burglary did make an assault or battery upon Constance Hill, in
violation of Florida Statute § 810.02(2)(a).

[ECF 24, Ex. 32]. The statute under which the state charged Petitioner defined

burglary as

1. Entering a dwelling, a structure, or a conveyance with the intent to
commit an offense therein, unless the premises are at the time open to
the public or the defendant is licensed or invited to enter; or

2. Notwithstanding a licensed or invited entry, remaining in a dwelling,
structure, or conveyance:

a. Surreptitiously, with the intent to commit an offense therein;

b. After permission to remain therein has been withdrawn, with
the intent to commit an offense therein; or

c. To commit or attempt to commit a forcible felony, as defined
ins. 776.08.

Fla. Stat. § 810.02(1)(b). The statute further provides:
(2) Burglary is a felony of the first degree, punishable by imprisonment
for a term of years not exceeding life imprisonment or as provided in s.
775.082, s. 775.083, or s. 775.084, if, in the course of committing the
offense, the offender: (a) Makes an assault or battery upon any person.
Fla. Stat. § 810.02(2)(a) (2005).

According to the standard jury instructions applicable at the time of

Petitioner’s trial:
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To prove the charge of burglary, the state must prove the following two
elements beyond a reasonable doubt:

1. (Defendant) had permission or consent to enter a [structure]
[conveyance] owned by or in the possession of (person alleged).

2. (Defendant) after entering the [structure] [conveyance] remained
therein

Give a, b, or c as applicable

a. surreptitiously and with the fully-formed conscious intent to commit
the offense of (crime alleged).

b. after permission to remain had been withdrawn and with the fully-
formed conscious intent to commit the offense of (crime alleged).

c. with the fully formed-conscious intent to commit or attempt to
commit the offense of (forcible felony alleged).

Fla. Str. Jury Instr. 13.1 (2005). See also In re Standard Jury Instructions in
Criminal Cases—Submission 2002-1, 850 So. 2d 1272, 1280 (Fla. 2003).

The state trial court provided the following instruction to the jury regarding
burglary:

For count one, the burglary, to prove the charge of burglary the state
must prove the following two elements beyond a reasonable doubt:

that Robert Gorham had permission or consent to enter a conveyance
owned by or in the possession of Constance Hill;

that Robert Gorham, upon entering the conveyance remained therein
after permission to remain had been withdrawn and with the fully

formed conscious intent to commit the offensive assault or battery on
Constance Hill.

35



Case 2:17-cv-14241-KAM Document 49 Entered on FLSD Docket 09/27/2019 Page 36 of 50

(T. 481-82).

Florida courts have determined that the Florida Standard Jury Instructions are
presumed to be correct. See Thomas v. State, 838 So. 2d 535, 541 (Fla. 2003); Burns
v. State, 699 So.2d 646, 654 (Fla. 1997). In this case, the trial court faithfully
followed the Florida standard jury instruction regarding burglary when instructing
the jury. See ECF 24, Ex. 32; T. 481-81; Fla. Stat. § 810.02 (2005); Fla. Str. Jury
Instr. 13.1 (2005). As a result, defense counsel had no basis on which to lodge an
objection to the jury instruction. Petitioner cannot establish that counsel was
ineffective in failing to raise a meritless objection. Palmes v. Wainwright, 725 F.2d
1511, 1523 (11th Cir. 1984) (“Trial counsel certainly cannot be deemed to have been
ineffective for failing to raise [a] tenuous objection.”).

The rejection of the claim by the Rule 3.850 trial court, which was affirmed
by the Fourth DCA on direct appeal, is not contrary to or an unreasonable application
of federal constitutional principles. As such, it should not be disturbed here. See
Williams v. Taylor, 529 U.S. 362, 413 (2000).

Claim 8

In claim 8, Petitioner alleges counsel was ineffective assistance for failing to
advise with him on the lesser included offense of trespass with a battery. [ECF 1, p.
59-62; ECF 23, p. 63-67].

At the Rule 3.850 evidentiary hearing, Petitioner’s trial counsel testified that
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because there was substantial evidence of battery, the defense theory focused on
establishing that it was Movant’s Jeep and the incident constituted only
misdemeanor domestic violence battery. [ECF 27, p. 174-75]. Counsel further
explained that trespass did not fit this theory of defense. [Id.]. Trial counsel made a
strategic decision to avoid suggesting that Petitioner was wrongfully in the car, i.e.,
trespassing. [1d.]. The state trial court found this testimony credible, concluding that
Petitioner did not establish deficient performance or prejudice. [EECF 24, Ex. 106,
p. 13-14].

Petitioner alleges that had the jury been instructed on the lesser included
offense of trespass with a battery, the outcome of trial would have been different. In
a case involving similar facts, the Eleventh Circuit concluded that the record did not
establish prejudice under Strickland where counsel failed to request a jury
instruction on a lesser included offense. The court held:

[Petitioner’s] assertions that he would have been convicted of the lesser

included offense, as opposed to the greater offense, are pure

speculation—speculation both that the state trial court would have
decided to instruct the jury on the lesser included offense and that the

jury, if instructed on the lesser included offense, would have convicted

on it instead of the higher offense. That speculation is insufficient to

undermine our confidence in the outcome of his trial.

Harris v. Crosby, 151 F. App’x 736, 738 (11th Cir. 2005). See also Sanders v. State,
946 So. 2d 953, 959-960 (Fla. 2006) (rejecting ineffective assistance claim based on

trial counsel’s failure to request an instruction on lesser-included offenses, stating “a
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defendant has no entitlement to an aberrant jury-‘the luck of a lawless
decisionmaker.””)(quoting Strickland, 466 U.S. at 695); Johnson v. State, 855 So.
2d 1157, 1160 (Fla. 4th DCA 2003) (finding that counsel’s performance was not
ineffective pursuant to Strickland for failing to request a jury instruction on a lesser
included offense, stating that “although it is ‘conceivable’ that a jury in a given case
might decline to follow the law and grant a jury pardon, this does not seem to us a
reasonable probability.”).

Here, the trial court instructed the jury that it was free to find Petitioner not
guilty of any of the offenses if the state had failed to satisfy its burden of proof. The
evidence admitted at trial was clearly sufficient to support the jury’s verdict that
Petitioner had committed the crime of burglary of a conveyance, as charged. There
IS no reasonable probability that the jury, which found the state proved every element
of the offense charged beyond a reasonable doubt, would have, given the
opportunity, ignored its own findings of fact and the trial court’s instruction on the
law and found Petitioner guilty of the lesser included offense of trespass with a
battery. It is generally presumed that jurors follow their instructions. See Richardson
v. Marsh, 481 U.S. 200, 211 (1987). Thus, Petitioner has failed to establish
prejudice.

The rejection of the claim by the Rule 3.850 trial court, which was affirmed

by the Fourth DCA on direct appeal, is not contrary to or an unreasonable application
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of federal constitutional principles and should not be disturbed here. See Williams v.
Taylor, 529 U.S. 362, 413 (2000).

Claim 9

In claim 9, Petitioner alleges that the burglary statute, Fla. Stat. 8 810.02(1),
Is unconstitutionally vague. [ECF 1, p. 63-65; ECF 23, p. 67-70]. Petitioner argues
that the statute does not provide “fair warning” of “how permission to remain is
withdraw.” [ECF, p. 63]. He also argues that the state trial court erroneously relied
on Von Edwards v. State, 377 So. 2d 684 (Fla. 1979) when denying this argument in
the Rule 3.850 proceedings. [Id.]. Petitioner argues that Von Edwards “does not
speak on the ‘withdrawn permission clause.”” [1d.].

In the order denying this claim, the state trial court cited Von Edwards for the
proposition that “the constitutionality of the burglary statute, Fla. Stat. § 810.02, has
been upheld.” [ECF 24, Ex. 106, p. 18] (citing Von Edwards, supra). The state trial
court also discussed Delgado v. State, 776 So. 2d 233, 240 (Fla. 2000), superseded
by statute, Ch. 2001-58, 8§ 1, Laws of Florida, as recognized in Sparre v. State, 164
So0.3d 1183 (Fla. 2015), in which the Florida Supreme Court held that “the
‘remaining in’ language [of Fla. Stat. § 810.02(1)] applies only in situations where
the remaining in was done surreptitiously.” Thus, “[i]n the context of an occupied
dwelling, burglary was not intended to cover the situation where an invited guest

turns criminal or violent.” 1d. Delgado cited a number of cases in which Florida
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courts have ruled that circumstantial evidence can confirm whether permission was
withdrawn. Id. at 238. (Raleigh v. State, 705 So.2d 1324, 1329 (Fla.1997) ( “There
Is ample circumstantial evidence from which the jury could conclude that [the
victim] withdrew whatever consent he may have given for [the defendant] to remain
when [the defendant] shot him several times and beat him so viciously that his gun
was left bent, broken, and bloody.”); Jimenez v. State, 703 So.2d 437, 441 (Fla.1997)
(“In the instant case, we conclude that the trier of fact could reasonably have found
proof of withdrawal of consent beyond a reasonable doubt. There is ample
circumstantial evidence from which the jury could conclude that [the victim]
withdrew whatever consent she may have given for [the defendant] to remain, when
he brutally beat her and stabbed her multiple times....”); Robertson v. State, 699
So.2d 1343, 1346-47 (FIa.1997) (“There was ample circumstantial evidence from
which the jury could conclude that the victim of this brutal strangulation-suffocation
murder withdrew whatever consent she may have given Robertson to be in her
apartment.”)).

Moreover, the state trial court correctly noted that in 2001 the Florida
legislature amended Fla. Stat. 8 810.02 to clarified that an invited person who enters
a premise need not remain surreptitiously to violate the statute. [ECF 24, Ex. 106, p.
18] (citing State v. Robinson, 936 So. 2d 1198, 1199-1200 (Fla. 1st DCA 2006)). A

burglary is established when the invitation is rescinded. Sparre v. State, 164 So0.3d
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at 1201-02. The burglary at issue took place in 2004, long after the Delgado decision
was superseded by the Florida legislature. See Ch. 2001-58, § 1, Laws of Florida;
Sparre v. State, 164 So0.3d at 1202.

Aside from petitioner’s conclusory argument, he fails to cite to any other case
which has found the burglary statute unconstitutionally vague. Here, the evidence
confirmed that, assuming Petitioner had earlier had the victims’ consent to drive the
car, the victims had clearly withdrawn their consent by repeatedly attempting to
retrieve the car keys from him.

The rejection of the claim by the Rule 3.850 trial court, which was affirmed
by the Fourth DCA on direct appeal, is not contrary to or an unreasonable application
of federal constitutional principles and should not be disturbed here. See Williams v.
Taylor, 529 U.S. 362, 413 (2000).

Claim 10

In claim 10, Petitioner alleges the trial court erred when advising Petitioner
regarding the Sixth Amendment assistance clause. [ECF 1, p. 65-67; ECF 23, p. 70-
73]. Petitioner takes issue with any comments made by the trial court at a December
10, 2004 hearing on Petitioner’s motion to discharge his attorney. [1d.].

The Petitioner and the court had the following exchange regarding the Sixth
Amendment assistance clause during the December 10, 2004 hearing:

Petitioner: It was the, it was just the assistance of counsel, the way that
the initial discussion started. | asked that she, I filed a motion for . . .
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counsel to be appointed.
The Court: And that was denied?

Petitioner: | — that’s — see this | don't know, but | assume because |
didn’t get a copy of anything, I didn’t know.

The Court: Well, I think you did that, I think you did that some time
ago, and I think I denied it.

Petitioner: | —yeah | never got a copy of it — of anything, so —

The Court: Right. Well I tell you the reason | did that is because you’re
not entitled to be co-counsel with another, with a lawyer.

Petitioner: Right.

The Court: You either have a lawyer —

Petitioner: Or you’re pro se.

The Court: You either have a lawyer and the lawyer makes the legal
decisions in the case, or you represent yourself without a lawyer, and
you make all the decisions in the case.

Petitioner: Okay.

The Court: Okay?

Petitioner: All right. So see that’s where I’m reaching one of the
problems is —is | have this belief under case called California versus
Faretta, that says I’m entitled to the assistance of counsel under the 6th
Amendment. And the assistant no matter how professional is still only
an assistant.

The Court: Okay, assistance does not — assistance does not mean that
you try the case, and you turn to a lawyer and say, “What do | do next?”

That’s not assistance of counsel.

Petitioner: Yes sir.
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The Court: Assistance of Counsel in the Constitution has been
interpreted by the Supreme Court, means you have a lawyer
representing you.

Petitioner: Yes sir, | — | understand that. And if I can prove this
assistant that | pled my case and strategies, is that correct?

The Court: But she’s the one that calls the shots.
Petitioner: Okay.

The Court: She discusses with you, talks about it, but she’s the one
that makes the legal decisions in the case.

Petitioner: Okay.

The Court: Do you understand?

Petitioner: Yes, that’s on the record, that’s fine.
[ECF 24, Ex. 24, p. 7-8].

The Fourth DCA has held that “there is no requirement for counsel to obtain
a client’s consent for trial strategy decisions” Demurjian v. State, 727 So. 2d 324,
327 (Fla.4th DCA 1999). Requiring the defendant’s consent “would severely
undermine the value of the ‘constitutionally protected independence of counsel’ and
would begin the imposition of a set of rules that was rejected by Strickland, 466 U.S.
at 689.” Id.

In Florida v. Nixon, 543 U.S. 175, 187 (2004), the Supreme Court held that
defense counsel has a “duty to consult” with the defendant regarding “overarching

defense strategy.” However, defense counsel need not obtain the client’s express
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consent for each tactical decision. 1d. The Supreme Court did list several specific
situations when the defendant must make the ultimate decision. Specifically,
“whether to plead guilty, waive a jury, testify in his or her own behalf, or take an
appeal.” Id. (quoting Jones v. Barnes, 463 U.S. 745, 751 (1983)).

To the extent Petitioner was requesting to act as co-counsel during his trial,
the court correctly rejected the request. The Florida Supreme Court has made clear
that “criminal defendants have no right under the Sixth Amendment or under the
Florida Constitution to engage in ‘hybrid representation’-that is, to simultaneously
represent themselves and be represented by counsel.” Johnson v. State, 974 So. 2d
363, 364 (Fla. 2008).

In light of the above case law, the statements made by the trial court at the
December 10, 2004 hearing are not at odds with any applicable law regarding
defense counsel’s role under the Sixth Amendment. The rejection of the claim by
the Rule 3.850 trial court, which was affirmed by the Fourth DCA on direct appeal,
IS not contrary to or an unreasonable application of federal constitutional principles
and should not be disturbed here. See Williams v. Taylor, 529 U.S. 362, 413 (2000).

Claims 11 & 12

In claim 11, Petitioner alleges he was denied due process at his resentencing
hearing when the state introduced prior arrest information and misleading testimony.

[ECF 1, p. 68-70; ECF 23, p. 73-78]. In claim 12, Petitioner alleges his counsel was
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ineffective for failing to object to the state’s introduction of prior arrest information
and misleading testimony in support of re-imposing a life sentence. [ECF 1, p. 71-
74; ECF 23, p. 73-78].

Petitioner argues that the prosecutor at resentencing repeatedly
misrepresented his arrest and conviction history. [ECF 1, p. 68]. He also claims that
the prosecutor incorrectly argued that the court could consider both burglary
convictions, even though the Fourth DCA had vacated one of them in Gorham v.
State, 968 So. 2d 717, 718 (Fla. 4th DCA 2007). [Id.]. Lastly, Petitioner takes issue
with the prosecutor’s alleged introduction of prior arrests which did not result in
convictions. [1d. p. 69].

Because this sentencing issue is purely a matter of state law, a habeas petition
grounded on issues of state law provides no basis for habeas relief, as a violation of
a state statute or rule of procedure is not, in itself, a violation of the federal
constitution. Engle v. Isaac, 456 U.S. 107, 120-21 (1982); Branan v. Booth, 861 F.2d
1507, 1508 (11th Cir. 1989). The Eleventh Circuit has consistently held that federal
courts cannot review a state court’s alleged failure to adhere to its own sentencing
provisions. Branan, 861 F.2d at 1508.

The Supreme Court has recognized that it is permissible “for judges to
exercise discretion--taking into consideration various factors relating both to offense

and offender--in imposing a judgment within the range prescribed by statute.”

45



Case 2:17-cv-14241-KAM Document 49 Entered on FLSD Docket 09/27/2019 Page 46 of 50

Apprendi v. New Jersey, 530 U.S. 466 (2000).

Petitioner was convicted of burglary of a conveyance with battery under Fla.
Stat. 8§ 810.02(2), which provides in pertinent part: “Burglary is a felony of the first
degree, punishable by imprisonment for a term of years not exceeding life
Imprisonment . . . .” (emphasis added). Because the Petitioner’s life sentence was
not in excess of the statutory maximum, the court could exercise its decision and
consider the evidence about which Petitioner complains.

The Fourth DCA has held that a sentencing court may consider a prior arrest
which did not result in a conviction “so long as the court recognizes that these arrests
are not convictions or findings of guilt, and the defendant is given an opportunity to
explain or offer evidence on the issue of his prior arrests” Jansson v. State, 399 So.
2d 1061, 1064 (Fla. 4th DCA 1981). See also McGill v. State, 148 So. 3d 531 (Fla.
5th DCA 2014); Dowling v. State, 829 So. 2d 368, 371 (Fla. 4th DCA 2002). In
Imbert v. State, 154 So. 3d 1174, 1176-77 (Fla. 4th DCA 2015), the Fourth DCA
held that “a sentencing court may consider an uncharged crime” so long as it does
not place undue emphasis on same.

Although Petitioner had an opportunity at resentencing to rebut the arrest
records, he failed to do so. See, generally, [ECF 26]. Furthermore, the court noted it
was only giving the arrest charges limited weight, acknowledging that they were

only allegations and not convictions. [Id. p. 115]. The trial court also noted it was
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giving “a lot more weight” to Petitioner’s actual prior convictions for robbery with
a deadly weapon and second-degree murder. [Id. p. 116].

Petitioner’s argument in Claim 11 fails because the sentencing court did not
abuse its discretion in considering the facts about which Petitioner now complains
when imposing a sentence permitted by the applicable statute. Because there is no
trial court error, Petitioner’s ineffective assistance of counsel argument in Claim 12
also fails. Petitioner cannot establish that counsel was ineffective in failing to raise
a meritless objection. Palmes v. Wainwright, 725 F.2d 1511, 1523 (11th Cir. 1984).

The state trial court’s rejection of claims 11 and 12 in an order following an
evidentiary hearing [ECF 24, Ex. 128]., which was affirmed by the Fourth DCA on
direct appeal, is not contrary to or an unreasonable application of federal
constitutional principles and should not be disturbed here. See Williams v. Taylor,
529 U.S. 362, 413 (2000).

V1. Cautionary Instruction Re Clisby Rule

Finally, this court has considered all of Petitioner’s claims for relief, and
arguments in support. See Dupree v. Warden, 715 F.3d 1295, 1298 (11th Cir. 2013)
(citing Clisby v. Jones, 960 F.2d 925 (11th Cir. 1992)). For all of his claims,
Petitioner has failed to demonstrate how the state courts’ denial of the claims, to the
extent they were considered on the merits in the state forum, were contrary to, or the

product of an unreasonable application of, clearly established federal law. To the
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extent they were not considered in the state forum, as discussed in this Report, none
of the claims individually, nor the claims cumulatively warrant relief. Thus, to the
extent a precise argument, subsumed within any of the foregoing grounds for relief,
was not specifically addressed here or in the state forum, all arguments and claims
were considered and found to be devoid of merit, even if not discussed in detail here.
VII. Evidentiary Hearing

In a habeas corpus proceeding, the burden is on the petitioner to establish the
need for a federal evidentiary hearing. See Chavez v. Sec’y, Fla. Dep’t of Corr., 647
F.3d 1057, 1060 (11th Cir. 2011). To determine whether an evidentiary hearing is
needed, the question is whether the alleged facts, when taken as true, are not refuted
by the record and may entitle a petitioner to relief. Schriro v. Landrigan, 550 U.S.
465, 474 (2007); Jones v. Sec’y, Fla. Dep’t of Corr., 834 F.3d 1299, 1318-19 (11th
Cir. 2016). The pertinent facts of this case are fully developed in the record before
the Court. Because this Court can “adequately assess [petitioner's] claim[s] without
further factual development,” Turner v. Croshy, 339 F.3d 1247, 1275 (11th Cir.
2003).

VIII. Certificate of Appealability

A prisoner seeking to appeal a district court’s final order denying his or her

petition for writ of habeas corpus has no absolute entitlement to appeal but must

obtain a certificate of appealability (“COA”). See 28 U.S.C. § 2253(c)(1); Harbison
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v. Bell, 556 U.S. 180, 183 (2009). This Court should issue a certificate of
appealability only if the petitioner makes “a substantial showing of the denial of a
constitutional right.” See 28 U.S.C. 8§ 2253(c)(2). Where a district court has rejected
a petitioner's constitutional claims on the merits, the petitioner must demonstrate that
reasonable jurists would find the district court's assessment of the constitutional
claims debatable or wrong. See Slack v. McDaniel, 529 U.S. 473, 484 (2000).
However, when the district court has rejected a claim on procedural grounds, the
petitioner must show that “jurists of reason would find it debatable whether the
petition states a valid claim of the denial of a constitutional right and that jurists of
reason would find it debatable whether the district court was correct in its procedural
ruling.” 1d. Upon consideration of the record, this court should deny a certificate of
appealability. Notwithstanding, if petitioner does not agree, Petitioner may bring this
argument to the attention of the district judge in objections.
IX. Conclusion

Based upon the foregoing, it is recommended that:

1. the federal habeas petition be DENIED;

2. a certificate of appealability be DENIED; and,

3. the case CLOSED.

Obijections to this report may be filed with the district court judge within

fourteen days of receipt of a copy of the report. Failure to file timely objections shall
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bar petitioner from a de novo determination by the district court judge of an issue
covered in this report and shall bar the parties from attacking on appeal factual
findings accepted or adopted by the district judge, except upon grounds of plain error
or manifest injustice. See 28 U.S.C. § 636(b)(1); RTC v. Hallmark Builders, Inc.,
996 F.2d 1144, 1149 (11th Cir. 1993).

SIGNED this 27th day of September, 2019.

Y a3

UNITED STATES MAGISTRATE JUDGE

cc: Robert Earl Gorham, Pro Se
DC# 924445
Union Correctional Institution
Inmate Mail/Parcels
P.O. Box 1000
Raiford, FL 32083

Heidi L. Bettendorf

Attorney General's Office

1515 N Flagler Drive

Suite 900

West Palm Beach, FL 33401-3432
561-837-5000

Fax: 837-5099

Email: CrimAppWPB@ MyFloridalLegal.com
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