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QUESTIONS PRESENTED

~ihy vas a Sixth Arendrent viblation not adiressed i the lower courts where defendant’s lawyer faifled
under the Striickland standands?

~How ils the defendant charged with an atterpt crilre when no substantial step was taken?

iy {s fsufficient and fsbricated evitlrce rot flly adiressad in the lover corts?

Wy was entraprent fonored in the arpuments when caselaw and the government's actifns clearly show
Jefendant was sntrapped?
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tetiition For Writ Of Certiorard

Pro Se deferdant Titwthy Sean Coogle, an ihmate incarcerated at FCI Fort Dix, 1 New Jersey,
respecttully petitions this court tar a writ of certiorari to reviev the judgrent of the Fourth Clircuit
Court of Appeals.

Decisiim Below
The decision of the United States Gourt of Appeals for the Fourth Citruilt has not been published.

Jucisdiktion
The Fourth Circui't entered jucdgement on Al 18, 2023. See Appendix A. Thi's Gourt's jurisdiction is
frvoked under 28 U.S.Co 12%.

Arerxirent V-No person shall be held to answer for a capital, or otherwise infamous crile, unless on a
presentment of indictment of a Grand Jury, except in cases arising in the land or naval forces, or in
the Millitia, when in achal service in tite of War or public danger, nar shall any person be subject far

the same offence to be twice put in jeopardy of life or lilb; nor shall be carpelled in any crimimal
@asetobeawi’l:wagaitsthihself,ncx"bedqxﬁedofli‘fe, Liberty, or property, without due process
of law; nor shall private property be taken for publit, use without just corpensation.

Amendrent VI-In all crifnial prosecutions, &emsaﬁsmumjoy&erigflttoaspeedyardp.b]ib _
trial, by an ifpartial jury of the State and district wherein the criire shall have been conmiitted, vhich
district shall have been previously ascertained by lav, ad to be infomed of the nabre and caise of
the accusatin; to be confromted with the witnesses against him; toravecarpﬂ.sorypmcessfor
obtaining witnesses in hils favor, and to have the Assistance of Counsel far his deferce.



AM. was a minor who lived in West Vikginia. Her extended fanily lived in Lexington, North Carolima,
just two houses down from Mr. Google and hils family. Coogle's family would hang out with AM.'s extended
fanily very often for several years. They would go back and farth between the houses playing games axd

hangig out. AM. and her family would often visit their extended familly in North Carolima and meny
tifres AM. and her three cousihs, Google’s nefhbors, would get topether and came to Gocele’s hause to
hang out with Coogle's four kilds. Coogle's fanilly had a full court baskethall setip in theilr backyard. A
nunber of tifnes, the kids would end up wantihg to play full court basketball in Google's backyard. The
Hﬁswaﬂdcallcooglewttoevmupﬂ'etemsatﬂp]ﬁyafavgareswi.‘ﬂ‘ntl‘anas(‘ocgle,dﬂdwi*ﬂﬂ')i‘s
kids often. After several games of baskethall, the kids would run off and do other thilgs between the
two houses and Coogle would go back inside with hils wife or do chares around the house. Thils was Mr.
(oogle's ifvolvenent with AM. each tilne she was around. Thils was the case for two or more years over
mmyornmedhes.Coog]emsmahewimA.M.,mspdemha:alaeor&ﬁed
irappropriately at all. Anytifne Me. Google was aroud AWM., it was in group settifgs on a baskethall
couct in Coogle's backyard.

Instagram i's a social media applikcatiion where users post ifrges an their profifle and others cament
or give the ifmge a like. A like i's a doble tap on the ifmge and users add up their likes to show off
to other users. The more likes you have, the more proud you are of the ifmge. Mr. Coogle and hils familly
had Instagram acconts. They posted and shared photos and vildeos amongst each other and to family and
friends. Coogle's accomt was sean coogle, his mame. AJM. had an Instagram accont and in August of
217, she posted a photo of herself, her three cousins (Google's nefghbars) and AM. 's silsters. They
were all at the beach holdifg hands. Coogle tapped the photo to give it a Like so that everyane could
see the like. Coogle later sent AM. a message to let her know he Liked the photo. Coogle did not get a
respanse and felt AM. may had taken the message the wrong way beife it was sent as a private message.
After several hours, Coogle sent another message apologizife to AM., agaih, thinkife she may had taken
the message the wrong vay. There was never a respanse from AM. and after apologizing, Coogle no loger
sent any other messages to her or showed any activity on her account.



A.M.'s parents saw the message and felt it was strange and decilded to contact law
enforcement. At that point, an undercover agent aggressively took over the A.M.
account and watched Coogle's Instagram activity for ﬁearly a month. After seeing
Coogle not sending any messages nor having any Instagram activi'ty at all, the agent
began her quest of creating crimimal activity. The agent started by sending Coogle a
flirtatious message with a heart emoji. Coogle di/d not respond, but after a few more
messages from the undercover agent, Coogle responded with comments surrounding Duke
Blue Devil's basketball and Lebron James trade rumors, since basketball was the only
conversations Coogle had with AM. on the basketball court. The ageﬁt worked to
steer the conversation down anotherr path, continuously focusing on the bikini A.M.
wore in the photo. Coogle worked to keep the conversatilon appropriate, trying to
stay on the subjects of basketball and family. Several times Coogle refrained from
saying anything and at some point posted a profille that stated hils account had been
hacked. Thi's was done to try and cease communiication altpgether with the A.M.
account as Coogle knew it was out of line. The agent would act mad and make
statements regarding her anger. Not wanting A.M. to get mad, Coogle began replyfng
to the uﬁdercover agent again, but kept the conversation appropriate. After many
days, the agent began asking sexual questions. Coogle began responding to the agents
questilons after persi'stent inducement and persuasilon along with trickery from the
agent. The agent attempted to try and get Mr. Coogle to come and meet her in West
‘Vilrginia. Coogle refused to meet the agent and worked to steer away from that
discussilon. Once the agent saw Coogle would not meet, the agent started to ask for
photos or vildeos asking questions about showing her what Coogle would give her.
Towards the end of these conversatilons, Coogle acted out of character and got lost
in these conversations. Human nature is weak and Coogle did act in a dilsgusting way
by posting a video on hi's phone wilth hi's pants down aﬁd the agent logged in to vilew

and record the video. None of thils was Coogle's intent and he never described any



sexual act he wanted to perform, never planned a meeting location or any rendezvous
at all. After the video, Coogle no longer responded to any other messages and
several weeks later was arrested by the local sheriff and FBI. The time stamped
screenshots of the complete Instagram messages clearly show who steered the
conversation. It shows signifcant reluctance and shows Mr. Coogle repeatedly trying
to steer the conversation back to an appropriate path. These messages show Mr.
Coogle's innocence when looking at a conviction under 18 U.S.C. 2422(b) .

- The Arrest

| Mr. Coogle had gotten off work on October 4, 2017 and just picked up his younger
son from school and was on his way to pick up his daughter from high school.
Coogle's other two sons had a soccer game that evening and remained at school. While
on the way to get hils daughter, with hi's young son in the back seat, a sheriff's
deputy and FBI agent pulled Coogle over and arrested him. Another agent jumped in
Coogle's car and drove off with Coogle's, then, nine-year-old son. Coogle's daughter
was brought home by a school resource officer an& interrogated on the way home. Mr.
Coogle was taken to his house where numerous government agents were in and out and a
forensic examination van was examining all of Coogle's family devices and media.
Coogle informed the agents that there was another laptop in hils backpack in his car
and they removed fhat also. Coogle was taken to hi's back yard where three FBI agents
began an interview. Coogle was told that he did not have to answer any questions
without a lawyer. One of the agents, a female agent, had a yellow envelope and let
Coogle know that she had all of the communication with the undercover agent and
pulled a portion of the documents out showing screenshots of the Instagram messages.
Coogle let the agent know he had no problems answering questions. Coogle was asked
if he was going to have sex with A.M. and Coogle said "never'. Coogle stated he got
lost in the messages steered by the agent and that he had been around A.M. over

twenty times for more than two years and had never acted wrong in any way. Coogle



let the agents know that nothing shows he has an interest in sex wi'th mimors and
that besides hi's job as a Seni'or Wireless Engineer at Wake Forest Baptist Health, he
was a North Carolina and U.S. Youth Soccer certifiled coach and had coached boys and
girls teams for ten yeal.;s. Cdogle also saild he and hils wife, wi'th other adults,
volunteered in their church's childrens mini'stry and had done thi's for over sih{
years. Coogle told the agents to interview thesé places and they would see hi's
involvement around mi'nors._ After the interview, Coogle was taken to jail in Winston
Salem, North Carolina.

Coogle was given a federal public defendér and spoke with him before.hi’:v. pre-
trilal detention hearing . The public defender saw entraément in Coogle's case, just
in the short time while speaking with Coogle. At the detention hearing, the public
defender brought up entrapment in court, but the government detective on the bench
stated the government never entraps people. Coogle was deni'ed pre-tri'al detention
and sent back to jail. While waiting in county jail, Coogle's family triled their
best to get a lawyer for Coogle and having no experilence with lawyers or the justice
system, they found a state lawyer named James Darren Byers and he came up to the
jail to speak with Coogle bringing a contract showing $25,000 if the case stayed in
North Carolina and $35,000 if it was moved to West Virginia. The contract showed
that iinveétii’gati‘ons and preparation would be conducted .in Coogle's case. Coogle knew
money would be an i'ssue as he would not be working during the process and hi's wife
would find it difficult supporting herself and the four kids on just her income.
Coogle threw the contract in the trash and remained with a publilc defender. Coogle
let the public defender know he wanted the case to remain in North Carolina so he -
could be close;' to family. When the public defender let the government in West
Virginia know that Coogle would remain in North Carolina, an Assi'stant United States
Attorney told the public defender that Coogle would have a better outcome in West

Virginia and said if Coogle was found guilty, he could get under the mandatory
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minfmum. After heari‘ngi this, Coogle decilded to go to West Virginia. After several
weeks, Coogle was moved from Winston Salem, North Carolina to several other jails
within the state. Coogle may be at these locations for a few hours or a few days.
Thi's made it nearly impossible for Coogle to speak to family and work with a lawyer.
Coogle was moved to Piledmont County in Virginia and remained there a few weeks.
Coogle was them moved to Raleilgh, N.C. for several hours about to board a plane.
After six hours of siltting on a van, Oobgle was sent back to Virginila never boarding
a plane. At this point, Coogle was severely depressed being away from family and not
having any opportunity to work on hi's case. During all these movements, Mr. Byers
phoned Mr. Coogle's mother and wife on a daily basi's, promi'sing them continuous work
on Coogle's case and a complete anci thorough investigation and J’Jntervi‘ev.ﬂs with
everyone. Mr. Byers also said he would hire another lawyer in W.V. to work with
Coogle anytime he wasn't in the state. Byers made Coogle's family feel confident in
hils representation for Coogle, so Coogle decided to deduct money from hils kid's
college savings and hils retirement to pay Mr. Byers for hils services. Coogle then
got moved back to Raleilgh, N.C. and boarded a plane to Atlanta, Georgia. Coogle was
then flown to Oklahoma Ci'ty. All these movements were done after Coogle decided to
go to West Virginia, but these movements were done before Coogle ever stepped into a
Courtroom in W.V.. There was no reason to be moved to all these locatilons and the
mental effects of these movements took a serious toll on Coogle's mental health.
Coogle neverlgot' to work with hi's lawyer nor do any research on hi's own regarding
his case.

After several weeks of being incarcerated in Oklahoma Ci'ty, Coogle was flown to
Kentucky, then sent to two other jails in W.V. before going to an arraignment
hearing. Coogle met with Mr. Byers before the arraignment hearing and was just told
that the arraignment was only setup to plead not guilty at first and things would go

from there. After the arraignment, Coogle was sent back to another jail in W.V.. Mr.



Byers was never availlable to speak with Coogle and Coogle's family had a difficult
time trying to locate him. Once Coogle's wife fimally got ahold of him, Byers
mentioned taking on a state murder case and stated he was very busy. Coogle tried to
call Mr. Byers from the jail, but Byers' secretary told Coogle's family they did not
take calls from the jail because they were recorded. Coogle e-mailed Byers' office
and asked if he could work with local counsel that Byers had hired, but was told
that local counsel dild not know anything about the case and was only hired by Byers
pro hac vice, allowing Byers to work in the state of W.V.. Coogle then wrote the
prosecutor to let them know that he was not receiving help from hi's lawyer, but thi's
was ignored and not brought up until after all the proceedings were over and Coogle
received a letter from Byers' offilce.

Eventually Mr. Byers came to W.V. to go over discovery. None of the screenshots
showing the communicatilon between Coogle and the agent were added to di'scovery.
Byers brought up the video of Coogle and Coogle's i'esponses to the agents questions
as all it took to show Coogle guilty. There was not much communication during the
dilscovery intervilew. Some time later, Mr. Byers worked behind the scenes with the
government to schedule a guillty plea. This was done before a guilty plea was brought
up with Mr. Coogle. When Byers traveled to W.V., he mentioned pleading guilty to the
charges or the government would bring up a superseding indictment. Coogle asked Mr.
Byers what else the government could charge him with and Mr. Byers stated the
government could come up with something and that they always do and that thi's would
give Coogle even more time in prison. Coogle was confused and eventually decided to
plead guilty. There was never any interview or investigation done nor any work
whatsoever on Coogle's case.

During the FBI's investigation, A.M. was interviewed by the FBI and asked about
her experilences around Coogle. A.M. spoke highly of Coogle and stated that she never

felt uncomfortable around him. A.M. stated the same thing Coogle mentiloned, that



thei'r involvement was always on the basketball court and always in group settings.
Guillty Plea |

At the guilty plea hearing Coogle was asked many questions and replied yes to
'everyone of them. Coogle could have been asked to be shot in the head and would have
said yes. Tﬁe diesel therapy, fights and attacks in county jail and separatiion from
fami'ly drained Mr. Coogle and he pled guilty. During the plea colloquy, Coogle was
asked what he did to commit the crime and he stated he bési‘cally sent explicit
messages to a minor.(Document 53-1, Page ID 114). Coogle never knew what it took to
be guillty of 18 U.S.C. 2422(b) and didn't know anything about elements of the crime.
The Honorable John T. Copenhaver, Je. was difficult to understand in court and
.Coogle had to repeatedly ask him to repeat his questilonsf Judge Copenhaver thought
Coogle lived in West Virginila and found it odd when he found out Coogle did not live
in West Virginia . Coogle informed him he had never been to West Virginia.(see
document 53-1, ID 114'115)', Judge Copenhaver assumed Mr. Coogle's case started as a
state case, but i't was never a state case. During the guilty plea, Judge Copenhaver
let Coogle know he would get at least ten years in pri'son. Coogle informed the Court
" that he was told by an AUSA whille in N.C. that he could get under the mandatory
minimum if he came from N.C. to W.V.. Judge Copenhaver said that he could not do
that and allowed a rececss to di'scuss thi's with counsel.(see Doc 53-1, page ID 76-
77). Byers was irritated that Coogle brought thi's up and showed frustration iin the
recess. Coogle was giving only a few minutes to accept the guilty plea after finding
out he could not get under the mandatory minifmm. Not wanting to upset Judge
Copenhaver and making counsel eveﬁ more angry, Coogle proceeded to accept the guilty
plea with only a few minutes to decide on such a harsh puni'shment.
Sentencing |

Before sentencing, Coogle was interviewed by a probation officer with Byers'

present. There was a pre sentence report prepared and Coogle was told he would
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receive a copy of thi's and would be allowed to make objectilons once it was completed
by the officer. Coogle received hi's copy of the pre sentence report a few days
before sentencing, but objections were already made by Mr. Byers regarding
enhancements. Coogle never got to make corrections or objections before sentencing.
Coogle brought a li'st of correctilons to sentencing and when Judge Copenhaver asked
Coogle if the pre sentence report was correct, Coogle said it was for the most part.
Judge Copenhaver was furious when he heard ,f:hi‘s and stated that it wasn't going to
cut it. He demanded a recess and asked Coogle to go over objections with Byers and
local counsel. Cooglé. showed Byers the li'st to make objectiions, but thi's upset Byers
and hev stated that Coogle would get the twenty-three years recommended by the
probation officer if Coogle was to make too many changes. Coogle gave up on
correcting the full pre-sentence report(PSR) and not wanting to irritate Judge
Copenhaver any further, he stated the report was accurate with only a few changes
being made. Thi's was the biggest mistake Coogle made as he now knows that the PSR is
the most important document in thils whole procéss. Like every other appearance in
Court, Coogle held back the truth and spoke very little because it upset either the
judge or counsel. Coogle had twenty mi‘nutesv to attempt to make numerous objectilons
in Court and thi's process should have taken place wi'th counsel in a private setting
without pressure from thé judge, counsel, and the time limits. (see Document 53-1,
Pagé ID 130).

Coogle's church elders and children '_é minilstry adults were at sentencing and had
been at other proceedings during the process. They never got interviewed and were
never able to speak in court. Character letters were added, but Byers did not bring
all the letters he received from Coogle's wife. A.M."s father spoke during the
hearing and spoke eloquently about Coogle. They did not want thi's to happen and let
Coogle's wife know the agent aggressively took over the account. They nmever got to
hear the truth regarding Coogle's case. With ineffective counsel and this guilty

e
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plea, the truth was held back.

RFASONS FOR GRANTING THE WRIT

I. The Court Should Grant Certiorari to Address the Ineffective Assilstance of
Counsel Sixth Amendment Violation Not Fully Addressed in the Lower Courts.

To prove ineffective assistance of counsel, Defendant must show that counsel's
performance was constitutionally defilcient' and "that the defilcient performance

prejudiced the defense.” Stated in United States v. Long, 2022 U.S. App. LEXIS 9887

No. 19-4192 (April 1, 2022 4th Cir.) In Strickland v. Washimgton, 466 US 668, 687,
104 S. Ct. 2053 80L. 8d 2d 674(1984) under performance, it says defendant must
demonstrate ''that counsel's representation fell below an objective standard of
reasonableness' as evaluated ''under prevailing professional norms.'" @688 Under
prejudice, Strickland says defendant must establi'sh ''a reasonable probability that,
but for counsel's unprofessional errors, the result of the proceeding would have
been different." @694. As soon as Coogle arrived to pri'son, he entered a fee di'spute
with the state bar of North Carolina in an effort to receive hi's $35,000 back from
hi's- defilcilent lawyer. Mr. Byers sent hi's li'st of work in to the state bar during the
dispute. His list of work and other documents were sent in during Coogle's 2255 and
Petition for Rehearing En Banc. Hi‘s list shows he did no investilgatiion, no
intervilews and no real preparation for defendant's case. It shows that he worked to
schedule a guilty plea before going over a plea with Coogle. Mr. Byers had little to
no real experilence in the federal system and had never worked a sex offense case,
although he did not tell Coogle's family thi's before Coogle signed the contract.
"Counsel 1is quintessentially deficient when he does not know the law that {is
fundamental to his case and fails to conduct research on highly relevant points of
law." Hilton v. Alabama, 571, US 263, 274, 134 S. Ct. 1081 188 L. Ed 2d1(2014). With

an investigation, intervilews and preparation, Mr. Byers could have put in a rule 29
motion for insufficilent evidence as the government never showed the true text
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communication to the Court nor dild they add them to di'scovery. By obtaining the full
time stamped screen shots the government had in theilr possessilon, Coogle's innocence
would havé been shown. Interviews with the church elders and with A.M.'s parents
would have brought to light many things as well o The church would have cleared up
the story from the FBI agent and i't would have shown that investilgation was noted as
an unintentional touchilng of a knee. Coogle worked in the children's mini'stry for
over si'x yearé and worked with many adults in class. Cooglé was the one who told the
FBI to go interview the church. Mr. Byers could have intervilewed A.M.'s parents and
they would have saild how the gévermnent ‘aggressively took over the A.M. account and
began creating criminal acti.'vi‘ty.} This would have also allowed A.M.'s parents
receive the true facts in the case. '"'Counsel has a duty to make reasonable
investigations or to make a reasonable decisilon that makeé partilcular investigations
unnecessary.' Strilckland @691. There was no reason not to investigate and intervilew
in defendant's case. Byers' contract clearly states that he will. During Coogle's
2255 with hils ineffective assi'stance of counsel claim, Mr. Byers was not instructed
to follow West Virginila Rule 1.6(b)(5). Magilstrate Judge Cheryl A. Eifert sees thesé
claims often and in the majority of her cases where she prepares a Proposed Findings
and Recommendations, she makes the lawyers follow thi's rule. Thils rule instructs the
lawyer to file affildavi'ts and prepare documentation proving their work for the
clilent. .If Mr. Byers would have been ordered to follow thi's rulé, he would have
clearly failed and Coogle would have proven Mr. Byers deficiency. That i's injustice.
Effective representation of a person accused of crime i's built upon investilgation
and preparatilon especially when a defendant faces life in prison and loss of
everyone and everything around him. There honestly can't be a more defi‘ci.‘ent and
ineffective lawyer than Mr. Byers. He has to be the poster child for
ineffectiveness. Mr. Coogle was severely prejudiced by Byers' lack of work and back

room deals wilth the government in thi's case.
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II. The Court Should Grant Certiorari to Identify How the Lower Courts Missed the
Entrapment in Thi's Case.
In the Uni'ted States V. Tran, 589 Fed.' AppX. 139(4th Cir. 2015) it states ''The

affirmative defense of entrapment recognizes that while the government may provide
the opportunity to commi't a crime for those predisposed to do so, it may not implant
in an innocent persons mind the di'sposition to commit a criminal act, and then
induce commi'ssion of the crime so that the government may prosecute.' quoting

Jacobson V. United States, 503 U.S. 540, 548, 112 S, Ct. 1535, 118 L. Ed 2d

174(1992) . The Fourth Circuit i's aware of what entrapment ils. It is overlooked in

Coogle's case. In the United States V. Hsu, 364 F. 3d 192(4th Cir. 2004), it says

inducement is ''defined as solicitatilon plus some overreaching or improper conduct on

the part of the government." Justilce Roberts wrote an opinilon in Sorrells V. United

States, 287, 435, 53 S. Ct. 210, 77 L. Ed 413, 38 Ohfo Rep. 326(1932) saying
"Inducement is the conceptilon and planning of an offense by an offilcer, and his
procurement of its commilssion by one who would not have perpetrated it except for
the trickery, persuasion, or fraud of the officer.' Jury instructions on entrapment
state "a defendant may not be convilcted of a crime if it was the government who gave
the defendant the idea to commilt the crime, if it was the government who also
persuaded him to commit the crime, and if he was not ready and willing to commit the
crime before the government official or agents first spoke to him.' Coogle was using
hi's Instagram account, sean coogle. Thi's is Coogle's name. Coogle has been around
A..M. many times over several years and there has been absolutely no wrong actilons or
inappropriate behavior at any time. The agent aggressively took over the A.M.
account when A.M. 's parents called to let them know Mr. Coogle sent a direct message
saying he liked a familly photo. They thought it was strange coming as a direct

message. With no response, Coogle apologized and no longer sent any messages. The

agent took over the account and watched CoogleA"s activi'ty. Coogle was not saying



anything at all. The agent watphed the activity for nearly a month. The agent
noticed Coogle had no intent on acting criminal or inappropriate in any way. The
agent decided to initiate a conversation by sending a flirtatious message wilth a
heart emojil. In the government's response on Coogle's 2255, they stated the
parents accildently initiated thi's message with the heart emoji‘._(see document 53-1
Page ID 392) « Thils is not true. Numerous flirtatious messages followed the initial
message. Coogle did not respond right away, but once Coogle dild respond, he kept
the conversati‘bn normal, di'scussing basketball.‘ Every 18 U.S.C. 2422(b) case is

not an episode of Chris Hansonv's To Catch A Predator, an NBC television show.

Coogle had no thought of attempting to entice, persuade, induce or to coercing
thi's minor into engaging in sexual activi'ty. Thils is not what i's seen by Coogle
using hils sean_coogle Instagram account to compliment a fami'ly photo. Thi's i'sn't a
case where an undercover agent ini'tilated a conversation by flirting and a
defendant quickly responds ready to act criminal, as seen in the majority of these
cases. Coogle sent his message on Instagram to A.M. on August 12, 2017. That was
the end of hils messages. The agent began flirting wilth Coogle on August 29, 2017.
The government stated sexual dialogue began on September 8, 2017. Reviewing thi‘s'
gap in messages, you can see who steered the whole conversation. Coogle showed
significant reluct'at;ce when responding to thils undercover agent's sexual
questions. Thils undercover agent had a goal and a plan. The undercover agent was
overly persistent in trying to steer the conversation from appropriate to
inappropriate. When Coogle noticed the agent was headed down that path, he
refrained from talking at all. Coogle posted a story on hils profile saying his
account had been hacked, to try and get out of the conversatilon altogether. The
undercover agent acted mad and sent messages showing frustration. Coogle did not-

want to make A.M. mad, so he eventually started responding to the undercover

agent's messages once again. By actilng mad, thi's undercover agent used trickery



and overreached.: See United States v. Sligh, 142 F.3d 761, 762(4th Cilr. 1998),
finding evildence of inducement where the defendant repeatedly ignored the agent's
invitations to wrongdoing, but the agent nevertheless persisted in her bai'ting of
the defendent. @763. The agent was overly persistent in her efforts to get Coogle
to act criminal. The agent worked to overcome Coogle's refusal to act out of line.
She worked to get byA Coogle's evasiveness and tried hard to get past his
hesi'tancy. Thi's undercover agent aéted well past the point to induce Coogle into
acting inappropriate. Coogle was able to explain these tactics to hils first
lawyer, a public defender in Wimston Salem, North Carolina. Hils public defender
noticed entrapment and brought thils up in Coogle's detentilon hearing, but the
undercover agent stated that the government doesn't entrap people. Thils agent
overreached wi'th her tactics using trickery and persuasion and fraudulent
representation that qualifiles as more than enough to push a law abiding citizen to
act in a way he would not have if left alone.

Coogle did not respond to the sexual questions until the last few days of
cormmni.‘cati.‘onl. The full Instagram screenshots show thi's. Even with the fabrilcated
.and altered messages the government typed and entered into dilscovery, you can see
the agent's tactics. Document 53-1, Page ID 62 the agent says "So you wanna be my
first? (heart emoji)''. Page ID 65 she says "You want a pic of me nskyyy?(ki'ss
emoji).'" Page ID 61 the agent asks "You like that I'm a virgim?" '"What will going
down on me get me ready for?" "Thils i's makilng me feel good.' The undercover agent
then asked Coogle #f he wanted to come to West Virginila to meet her and Coogle
refused, ignoring that topic. The agent was pushing to get Coogle to take some
sort of substantial step. Once she saw thi's not work, she pushed to get a photo or
video of Coogle stating ''Show me what you will give me." Eventually, Coogle posted
a video on hi's phone wi'th hi's pants down and the agent logged in to vilew thi's and
recorded it. This was the-last communicatilon Coogle had with the agent. Coogle
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7.

acted out of line towards the end of these messages, but it wasn't hi's intent.

Viewing Coogle's actions around A.M. the twenty plus times he was around her in a
span of two yéars i's how Coogle's character is. Any communication Coogle had
online was appropriate and never Mngful in any way. Why was the communilcatiion
with thi's agent different? Becauée the undercover agenf steered it. Why would A.M.
state Coogle never acted wrongful in any way around her during her FBI interview?
Because that is Coogle's true character. Coogle was not predisposed to act
criminal. Coogle liked a familly photo of A.M. and her family on Instagram. He
never got a reply and apologized thinking i't may had been taken the wrong way.
A.M. had on a bathing suit holding hands with her three cousims (Coogle's
neilghbors) and her two sisters - He apologized and no longer sent any messages.

The government said Coogle had ﬂnapproprﬂaﬁe messages with A.M. before the
agent took over the account. Thils i's not true. A.M. would have brought that up in
her interview if that was the case. The government said Coogle had J’.‘nappfopri‘ate
messages with other minors before contacted by the undercover agent. They saw two
short messages Coogle had on Instagram. One message was where Coogle asked about a
photo of a cross country event. Another message was a reply from Coogle when asked
about an imspirational quote. Coogle did not initiate each of these messages and
they were short and sifmply used like expected on Instagram. These messages show
nothing odd or inapproprilate. The government also said Coogle was predi'sposed by
touching a 2nd graders knee as a volunteer in church. Coogle worked wilth many
adults, including hils wife, in hi's church's chilldren's 'mi.‘ni.‘stry. He did this as a
volunteer for over six years. One of the students was given a speech by her
parents about adults touching them or saying thimgs imappropriate to her and to
always let them know. Thils s a speech most parents give to their young kids.
Shortly after hel; speech, thils yomg girl told her parents Coogle touched her
knee. Coogle was asked about the incident by the church elders. Coogle never



remembered a specific time thils happened, but never deniled i't. There are multiple
adults in these classrooms full of children. The volunteers lead games, help with
crafts, do bible studies and use many ways to help . educate these kilds on
Scripture. The incident was cleared up by the parents and the elders that day and
said to be uni‘ntent:i.‘onal.‘ The parents thought the child was being over sensitive
due to her recent Speech.‘ Coogle was sent back to class that day volunteering. -
Coogle was the one to tell the government to interview hi's soccer club and church
to see hils involvement around mimors. A forensic examination was done on all of
Coogle '.s and his family's media devices and nothing shows Coogle has an interest
in sex wi'th minors. In these cases, the government has to paint a bad picture of
the defendant and thi's church incident, even though it was closed as
uninintentional, was put in Coogle's pre sentence report and told to the news
outlets. Coogle could have touched a minors knee to prailse them, to have them stop
leaning in theilr chailr, or tagged them in some of the games played in class. What .
didn't happen was Coogle touching a knee to act mappror:plate.

Sting operatilons are needed to stop certain serious crimimal activity,
particularly crimes involving drugs and crimes against minors. The government
overreached in Coogle's case usihg methods of trickery, inducement and persuasion
to steer Coogle down a path he didn't intend on taking and would have never taken
without thi's undercover agent's involvement.

The 2nd Circuit gave its definiltion of entrapment in United States v. Sherman,
200 F.2d 880, 882-883 (2d Cir. 1952) stating:

f'_Therefore, in such cases two questions of fact arilse; (1) dild the agent induce
the écucused to commit the offense charged in the indilctment; (2) iIf so, was the
accused ready and willing wi'thout persuasion and was he awai'ting any prdpi’ti.‘ous
opportunity to commit the offense. On the first question the accused has the

burden; on the second the prosecution has it." The Supreme Court approved that



“

definitilon when the Sherman case ultimately reached it after a new trial. Sherman
v. United States, 356 U.S. 369, 78 S. Ct. 819, 2L Ed. 2d 848(1958); Sorrells v.

Unilted States, 287 U.S. 435, 53 S. Ct. 210, 77 L. Ed. 413(1932)

III. The Court Should Grant Certioraril To See Where The waer Courts Failed To
Address Coogle Never Taking A Substantilal Step In Thils Attempt Indictment.
In the United States v. Neal, 78 F. 3d 901(4th Cir. 1996) it states 'a

defendant can bevconvﬂcted of an attempt charge only if the government proves
beyond a reasonable doubt 1). Culpable intent to comit the crime charged and 2).
a substantial step towards the completion of the crime that strongly corroborates
that intent." The government-ﬂn Coogle's case has failed showing he commiltted thi's

element of the crime. In 18 U.SfC. 2422(b) cases courts look at United States v.

Goetzke, 494 F.3d 1231(9th Cilr. 2007) when addressing a substantial step. It
states ''When a defendant ini'tilates conversation wilth a minor, describes the sexual
acts that he would like to perform on the milnor, and proposes a rendezvous to
perform those acts, he has crossed the line toward entilcing a mimor to engage in
unlawful sexual activity." This was not done im Coogle's case. In Coogle's
di'scovery, when the government typed up some of these messages, you can see on
document 53-1, page ID 61 where the government but (in October) at the end of a
message. Like a lot of other messages, thi's was not somethilng Coogle put in these
communicatilons. Thi's was placed there to make it look like Coogle had a set time
to meet thi's minor. To prove attempt "a court must assess how probable it would
have been that the crime would have been commi'tted-at least as perceived by the
defendant-had intervening cﬂrcumstances not occured.'” United States v. Pratt, 351

F.3d 131, 135, 136(4th Cir. 2003). Pratt is used repeatedly in the fourt circuit
under attempt crimes. In each convilction where thi's element is revilewed, the
defendants have prior criminal activilty and/or act in a course of conduct to prove

beyond a reasonable doubt that without intervening circumstances, the criime would
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have occured.” Appellate courts look at totality of defendant's conduct, both

online and offline, when reviewing substantilal steps. Also, in Pratt, it says 1).
The defendant had the requisite intent to commit a crime. 2). The defendant took a
direct act in a course of conduct planned to culminate in hi's commi'sson of the
crime. Vilewing the totality bf Coogle's conduct and course of conduct, there is no
substantial step taken in Coogle's case and the lower courts have failed to
address thi's. Coogle simply asks thi's Court to look at Coogle's course of conduct.
He did not initilate these conversati.‘oﬂs. Hé dild not steer these conversations to
inappropriate paths. He backed out of the commumication, on his own, many times.
Coogle also repeatedly tried to steer the conversation back to an appropriate path
when the agent pushéd to go down a wrongful path.' When the undercovér agent tried
to get Coogle to meet her in West Virginia, he deéli-‘ned and refrained from that
topic altogether. Please look at Coogle's previous actions before this agent got
involved and see the kind words A.M. said about Coogle during her FBI interview.
Again, the lower courts have not addressed the substantial step. Defendant Coogle
got caught up in these messages towards thé end of these conversations. This agent |
was well trained to get Coogle to get on the path she wanted. Other than Coogle's
actions with thi's agent, nothing shows, and never will show, that he haé an
interest in sex with minors or anything even close to that.

IV. The Court Should Grant Certiorari’ To Address Where Coogle Accepted A Gui.'lty
Plea Based Off Insufficient and Fabricated Evidence.

The Rule 11 Plea Colloquy took place and Coogle said yes to every question.
Coogle was mentally drained at hi's plea . He had been driven and flown to numerous
holding facilities in six different states before ever stepping into a court in
West Virginia. Being away from familly, being attagked and not being able to work
on hils case took its toll. Coogle was told By hi's _counsel that the government

would charge him with a superseding indictment if he di'd not plead guilty ,- not

Ll
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explaining 'more.v Coogle's counsel worked to schedule a guilty plea with the
government before going over a plea with him. Coogle let the Court know that the
prosecution told him in North Carolima that he could get under the mandatory
minifmum i'f he came to West Virgimila. (see document 53-1, Page ID 76 and page ID
77). Coogle was only given thirty mimutes during a recess to contimue his guilty
plea after finding out he could not get under a mandatory minimum. Coogle dild not
understand what it took to be guilty of 18 U.S.C. 2422(b) and was scared and
confused in court . ‘When the Honorable John T. Copenhaver, Jr asked Coogle what he
did to be guilty, Coogle said "Basilcally, I sent explicit messages to a minor,
basically." (See document 53-1, page ID 114). Thi's does not make Coogle guilty of
18 U.S.C. 2422(D).

In the Unilted States v. Engle, 676 F.3d 405(4th Cir. 2012) it states "the very

nature of the underlying offense-persuadilng, induciing, or enticing engagement in
unlawful sexual activi'ty-necessarilly contemplates oral or written communications
as the principal if not the exclusive means of commi'tting the offense..." quoting

Uni'ted States v. Rothenberg, 610 F.3d 621, 627(11th Cir. 2010). Therefore, ''an

individual evaluation by the fact finder of the defendant's intent as dilsclosed by
his words.or speech Is necessary in |almost| every prosecution under 2422(b)"
Engle @423. In Rothenberg, the government produced hundreds of printed computer
chats, including hi's chats with the undercover agent. Engle's case had recorded
telephone calls, letters and text messages presented. A question of exceptional
importance was presented in Coogle's petitilon for reheariing in banc. It was asked
if the fourth cilrcuilt makes these arguments and cites these cases when reviewing
evidence, why does thi's not apply to Coogle's case? There has been no review of
the communication with the undercover agent. The government has suppressed that
commmication. The FBI has the whole communilcatiion shown in screenshots with time

stamps and showed a portion of thils to Coogle in hils interview the day he was
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arrested. None of thi's was entered into discovery or shown to the Court. The

dilstrict court continuously brought up the messages in the judgment order, but
never saw the messages. The prosecution in Coogle's case focuses on true
communication in other 2422(b) cases and uses thi's as their leading afgument. Thils
i's simply ten to twelve pages of communication between Coogle and the undercover
agent. In Court,‘Coogle thought by him just replying to thils undercover agent's
request, he was guilty, but Coogle knows now that ilsn't the case. If the lower
Court is to follow Engle and Rothenberg and the fact finder did an individual
revilew of the true text communication, the truth would come out.

Coogle worked diligently early on to get these messages. He wrote Instagram
headquarters, but the mail was returned. He wrote the U.S. Attorney overseeing hi's
case. He filed for FOIA requests and got the rumaround, never once receiving the
messages. How does a 2422(b) case not show the communication between defendant and
the undercover agent? After learning and understanding hi's case, Coogle went above
and beyond to get the screenshots of thi's communication sending copes of hi's work
with numerous agencies and individuals, including phone logs where he called a
number given to him by the FOIA/EOUSA office where no one ever answered the call.

The government in Coogle's case wrote up waivers to hide the evidence in
Coogle's case. They added a Freedom of Information and Privacy Act waiver, holding
Coogle back from ever getting the commmication. The government also added an
abandonment of property waiver stating they would keep Coogle's iPhone and destroy
i't. There is only one reason to add these waivers and that is to hide the truth.
What is the rationale behind adding these waivers? Thi's communication i's short and
would not be a burden on the government to produce it. The lower courts have not
addressed these waivers. Even though it was never written in a response that

Coogle could not get this critical evidence due to hi's FOIA/Privacy Act waiver,

only ignoring requests, it has to be noticed the waivers were added for no reason



other than to hilde the true story around Coogle's case. This i's best explained in
Price v. U.S. Department of Justice Attorney Office, 865 F.3d 676, 431 U.S. App.

D.C. 329(D.C. Cir. 2017):

""Such waivers must serve a legitimate crimihal-justice interest to be
enforceable." '

"In what way do FOIA waivers actually support efficilent and effective
prosecution?"’ |

"FOIA - plays a significant role in uncovering undisclosed Brady material and
evidence of imeffective assilstance of counsel.”

"FOIA thus provides an important vehicle for vindilcating significant rights and
keepiing prosecutors honest."

The fourth circui't states 'reversal for insufficient evidence ils reserved for the

rare case when the prosecution's faillure ils clear." United States v. Ashley, 606,

F.3d 135, 138(4th Cir. 2010). Adding these waivers and not adding the complete,
time stamped screenshots to dilscovery proves that the prosecution's failure i's
clear. When the prosecution suppresses favorable evidence material to a
defendant's guillt or punishment, it violates the consti'tutional guarantee of due

process. See Brady v. Maryland, 373 U.S. 83, 87, 83 S. GCt. 119, 10 L. Ed. 2d

215(1963). It's an injustice to suppress these messages in full then fabricate
other information in dilscovery.

It appears the PSR and rule 11 plea colloquy are Coogle's bilggest pitfalls in
thi's whole process. All Coogle requested was the full true time stamped
comunication between himself and thils undercover agent. Coogle sent mounds of
work in early on to show he trﬂed to get thils evidence from many people. These
messages tell the story of the case and without them, Cooglefs lost everyone and

everything around him.



It has to be Looked at that Coogle was usiig hi's Instagram acoount, sesn coogle, when camunibatirg.
Thi's is the sare accont (oogle uses with hi's wife, kids, firilends and comunity. In no way did Google
taveﬂtsetihfﬁSnﬂkﬂtospeaktoanﬁIm,teatdhibfmﬂyatefﬂatbvi‘ﬂ’l,msocﬁalﬂedihatﬂ
have a goal of attenpting to entive, ifice, persuade or coerce her into ergaging in sexml activity.
.’lhilsi.'snotv\tati.sseeni‘nléSU.S.Cf2422(b)cases.CooglehasbemamIﬂttﬁlsndtmfa:seva:alyears
| "mmmmmwmymmyw.wemmmymmmmm
| predators, they can also be trained to steer caversations and get sareane to act in a way they never
thoght of acting. Thils agent steered the coversation and drove the conversation. A fovensic
examiation was carpleted on all of Coogle's media and electronic devites. There is nothing the
govermment: has or willl ever have that shows Google has an interest in sex with minoes. Evidence in thils
caseneverpmmtedwi.']lte]ltletnesm:yof&ﬂ“scase.]laeism18U.S,C.24ﬂ(b)casepreeamad
ﬂnt&gsmtdnwﬁnﬂlmnxﬁm&bnmméfamntaﬂﬁenﬁ&/umagmtom
~ the end of the camunication, Coogle acted in a diisgusting way and once that happened, that ended the

In couxt, like many pecple, Cknglekeldba:kmnaryﬂﬂgsbe:&sefefeltpres&nadbyhi‘scatsel
andvimhedikispeaktp,ﬂ'xejujgeorcm-sel&nednadorfnstmbad, It's hard as a defendant sitting
in court in front of a powerful juke to state his lawer was ineffective or that you don't truly
understand the elements of a crife. With an effective and good lawyer, Guogle would heve had a mch
betmroulzme "ﬂegdltypleamﬂsemamrgtleanrgsm}dmvewatmamtnﬂxﬁimﬂfalrway.
Please see the total course of condict and carplete truth in thi's case.



QONCLUSION
Mr. Coogle respectfully requests that thi's Couct issue a writ of certioraril.

Respectfully Submitted,
Tifmothy Sean Gocgle
Pro Se Defendant
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As required by Supreme Court Rule 33.1(h), I certify that the petitin far a wri't of certiorari' i's under
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