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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix A to
the petition and is

[ ] reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,
pM is unpublished.

to

The opinion of the United States district court appears at Appendix
the petition and is

[ ] reported at or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished. ' - .

[ 17 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the court
appears at Appendix to the petition and is

[ ] reported at ; OF,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.



JURISDICTION

x] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was January 10th, 2023.

[x] No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on _ (date)
in Application No. A . '

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1):

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[}

[ ] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

The Sixth Amendment to the U.S. Constitution provides in relevant
part that: "in all criminal prosecutions, the accused shall enjoy
the right to a speedy and public trial, by an impartial jury of the
State and District where in the crime shall have been committed."
U.S. Constitution VI.

This provision of the 6th Amendment is also echoed by Fed.

Rule of Crim. P. Rule 18 ["prosecution shall be had in a
District in which the offense was committed"].

The U.S. const. Art. III, §2, cl.3: states that "the trial of
all crimes.... shall be held in the state where the said crimes
shall have been committed, but when not committed within any State,
the trial shall be at such place or places as the congress may by
law have directed" 1d.

Moreso, Title 18, Section 3237 of the United States Codes
provides in relevant part that "any offense against the United
States begun in one district and completed in another, or committed
in moré than one district, may be inquired of and prosecuted in
any district in which such offense was begun, continued, or
completed" 18 U.S.C. § 3237(a). And for the crimes committed
outside the Country, the Constitution vests Congress with the power
to determining the venue for trial U.S. const. Art. III, §2, cli:3.
In turn, congress has determined that the trial for such a crime
"shall be in the district in which the offender..... is arrested
or is first brought" 18 U.S.C. §3238.



STATEMENT OF THE CASE
On September 4, 2018, the United States charge Defendant-

Petitioner Harry Cole, by indictment with conspiracy to commit
mail and wire fraud in violation of 18 U.S.C. §§ 1341, 1343,4and
1349 (count. 1) and Conspiracy to commit money laundering in
“violation of 18 U.S.C. § 1956(];) (count 3). The indictment -also
provided notice of demand for forfeiture for sums of money that
represent the property involved in the alleged counts and an
intent to seek a money judgment and substitute assets.

On October 27, 2021, Mr. Cole entered a plea of guilty to
count-1 of the indictment (conspiracy to commit mail and wire
fraud). _

On february 17, 2022, the District Court sentenced Mr. Cole
to serve 166 months in the custody of the Bureau of Prisons, and
imposed a three-year term of supervised release. The District Court
waived the fine, but imposed a mandatory special assessment of =
$100.00 and ordered restitution in the amount of $111,870.25.

The District Court found Mr. Cole jointly and severely liable
with his co-defendants for the restitution. Finally, the District
Court entered an order of forfeiture and a money judgment for
$850,000.00. ' ' ‘ '

After the District Court pronounced judgment, Mr. Cole's
trial counsel moved to withdraw. On February 24, 2022, the
District Court appointed appellant counsel. On March 1: 2022,
appellant counsel filed a timely notice of appeal. Separately,
Mr. Cole, from jail, mailed notice of appeal on February 22,
2022. The District Court clerk entered the notice on February 23,
2022. ’

Finally, on July 18, 2022, appellant counsel filed an Anders
Brief to the Fifth Circuit Court of Appeals, and the Court sub-
sequently granted his request to withdraw as Petitioner's counsel.
Thus, the appeal was dismissed. See United States v. Cole, 2023
U.S. App. LEXIS 661 (5th Cir. 2023).



REASONS FOR GRANTING THE PETITION

The issues presented here are reoccuring in the U.S. District
Court when prosecuting a criminal defendant for ancilliary offenses
(e.g., conspiracy, aiding and abetting) whose statutes do not have
venue provision. For example, the federal fraud statutes 18 U.S.C.
§§ 1341, 1343, 1349, etc. The venue issue is also inherent in the
Constitution of the United States. However, it has been construed
by some federal Courts as less important compare to other trial
rights that a criminal defendant enjoys. Most Courts have held
that venue are only to be submitted to the Judge to find, and not
the jury, and that the government should only prove venue by a

preponderance of evidence because it is not an essential element

of an offense, that is, its prove is not "material' to the guilt

of an accussed. Therefore, Courts do not require that a "reason-

able doubt standard" be used to prove proper venue in a prosecution.
Nevertheless, because the Constitution requires that venue by-

proper in a criminal prosecution and this Court has not determined

the "materiality'" of the venue issue in United States v. Gaudin,

515 U.S. 506, 522-23 (1995), this case presents an appropiate o

avenue for this Court to consider the "materiality" of venue issue Co

and whether venue should be treated as an essential element of a -

crime that requires its prove beyond a reasonable doubt. Moreso, =

this issue is important because venue issue has been a defense

that can be used to determine the "loci delicti" and the "corpus

delicti" in a criminal prosecution. This case will resolve the

issue that a defendant cannot raise the issue of venue in a pléin

error review when a defendant did not preserve the issue via an

objection at the District Court. This is unlike some Constitutional

rights and some substantial issues.
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

. Mﬁm

Date: fipeil &%, 2023




