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Before: GRIFFIN, NALBANDIAN, and READLER, Circuit Judges.

In Case No. 22-1318, William Sim Spencer appeals from the district court’s order
granting Joseph M. Gasper’s motion to dismiss Spencer’s complaint brought under 42 U.S.C.
§ 1983. Spencer’s complaint -alleges violations of his constitutional rights stemming from his
“invalid” 2001 state conviction for eight counts of sexual contact with a person under the age of
thirteen. Due to his conviction, Spencer must register as a sex offender under Michigan’s Sex

Offender Registration Act (“SORA”). In Case Nos. 22-1412 and 22-1473, Spencer petitions for
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a writ of mandamus; asking that we direct Joseph Gasper, Director of the Michigan State Police,
to protect Spencer’s constitutional rights by removing Spencer’s personal information from the
Michigan state sex offender registry and the federal sex offender registry.

Spencer presents several accompanying motions. In Case No. 22-1412, he moves for
leave to file a first amended complaint and tenders that complaint, which is essentially the same
as his petition for a writ of mandamus in Case No. 22-1473. He moved to consolidate all three
actions, and the clerk consolidated the two mandamus actions. In all three cases, Spencer moves
for a preliminary injunction and temporary restraining order, seeking essentially the same relief
he seeks in his mandamus petitions. He also moves to proceed in forma pauperis in Case Nos.
22-1412 and 22-1473

“This Court has the power to grant an injunction pending appeal to prevent irreparable
barm to the party requesting such relief during the pendency of the appeal.” Overstreet v.
Lexington-Fayette Urb. Cnty. Gov't, 305 F.3d 566, 572 (6th Cir. 2002). “A preliminary
injunction is an extraordinary remedy which should be granted only if the movant carries his or
her burden of prdving that the circumstances clearly demand it.” Id. at 573. Four factors guide
the preliminary injunction analysis: “(1) whether the movant has shown a strong likelihood of
success on the merits; (2) whether the movant will suffer irreparable harm if the injunction is not
issued; (3) whether the issuance of the injunction would cause substantial harm to others; and (4)
whether the public interest would be served by issuing the injunction.” Id.

Spencer does not carry this burden. Put simply, Spencer argues that he has the right to
challenge his 2001 conviction, upon which Gasper would apply SORA to Spencer in the future.
The remainder of Spencer’s arguments on this point attack the validity of his 2001 conviction on

various grounds. Yet as we explained in Spencer’s prior lawsuit against Gasper asserting similar
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claims, “[t]o the extent that [he] seeks to challenge the validity of the underlying convictions that
gave rise to the registration requirement, his remedy lies in habeas corpus.” Spencer v. Gasper,
No. 20-2069, 2021 WL 5346665, at *2 (6th Cir. June 16, 2021); see also Wilkinson v. Dotson,
544 U.S. 74, 81-82 (2005).

Spencer also argues that the district court wrongfully concluded that the relief he seeks is
barred by Heck v. Humphrey, 512 U.S. 477 (1994), because Heck applies only to prisoners.
However, this court has specifically applied Heck in a case involving a former prisoner. See
Hobbs v. Faulkner, No. 19-3303, 2020 WL 12933850, at *1 (6th Cir. June 9, 2020) (order); see
also Powers v. Hamilton Cnty. Pub. Def. Comm’n, 501 F.3d 592, 603 (6th Cir. 2007). Like the
plaintiff in Hobbs, Spencer pursued habeas review; that he was unsuccessful does not entitle him
to a Heck exception now. See Harrison v. Michigan, 722 F.3d 768, 773-74, 773 n.1 (6th
Cir. 2013); see also Spencer v. Pratt, No. 2:08-CV-12327 (E.D. Mich. Dec. 11, 2019); Spencer
v. Harry, No. 10-1478 (6th Cir. Nov. 12, 2010); In re Spencer, No. 13-1445 (6th Cir. Oct. 7,
2013) (order); see also Hobbs v. Faulkner, No. 19-9903, 2020 WL 12933850, at *1-2 (6th Cir.
June 9, 2020) (order).

In short, Spencer’s underlying § 1983 claims attack the validity of his conviction and are
barred by Heck, and he is therefore unlikely to succeed on the merits of those claims.

Accordingly, it is not necessary to consider the remaining preliminary injunction factors.
Cf. Tiger Lily, 992 F.3d at 524.

We turn next to his mandamus petitions. Mandamus “is a ‘drastic and extraordinary’
remedy ‘reserved for really extraordinary causes.”” Cheney v. U.S. Dist. Ct. for the Dist. of
Columbia, 542 U.S. 367, 380 (2004) (citation omitted). “As the writ is one of the most potent

weapons in the judicial arsenal, three conditions must be satisfied before it may
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issue.” Id. (internal quotation marks and citations omitted). “First, the party seeking issuance of
the writ [must] have no other adequate means to attain the relief he desires—a condition
designed to ensure that the writ will not be used as a substitute for the regular appeals
process.” Id at 380-81 (alteration in original) (internal quotation marks and citations
omitted). “Second, the petitioner must satisfy the burden of showing that [his] right to issuance
of the writ is clear and indisputable.” Id. at 381 (internal quotation marks and citation omitted).
“Third, even if the first two prerequisites have been mct, the issuing court, in the excrcise of its
discretion, must be satisfied that the writ is appropriate under the circumstances.” Jd. (citation
omitted); ¢f. John B. v. Goetz, 531 F.3d 448, 457 (6th Cir. 2008) (relying on a five-factor test set
forth in a pre-Cheney decision).

Spencer satisfies none of these factors. First, as courts have pointed out in several of his
prior cases, Spencer had other adequate remedies to obtain the requested relief: direct appeal,
collateral attack, and through his membership in the classes represented in Doe v. Snyder, 449 F.
Supp. 3d 719 (E.D. Mich. 2020). To the extent that he has been unsuccessful at obtaining relief
by an alternative means, that is not a basis for issuance of a writ of mandamus. Cf. Charles v.
Chandler, 180 F.3d 753, 756 (6th Cir. 1999) (per curiam). Spencer was denied leave to file his
direct appeal out of time and was denied habeas relief because his challenges were not collateral
attacks. And in Doe v. Snyder, Spencer was granted much of the relief he now seeks—a clear
indication that mandamus is not the only option. Spencer’s present attempts to obtain a writ of
mandamus to “invalidate™ his 2001 conviction for SORA registration purposes are poorly
disguised direct and collateral attacks on his decades-old conviction. Thus, he had adequate

remedics to obtain the relief he secks.
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Second, Spencer has not shown that his right to the writ is clear and indisputable.
“Traditionally, writs of mandamus were used ‘only to confine an inférior court to a lawful
exercise of its prescribed jurisdiction or to compel it to exercise its authority when it is its duty to
do s0.”” In re Pros. Direct Ins. Co., 578 F.3d 432, 437 (6th Cir. 2009) (quoting Kerr v. U.S.
Dist. Ct. for the N. Dist. of Cal., 426 U.S. 394, 402 (1976)). Now, in limited circumstances,
federal courts can also order government officials to take certain actions. For instance, “[a]
mandamus action may be brought under 28 U.S.C. § 1361 to compel an employee of the United
States to perform a duty owed, but the duty owed must be mandatory and not discretionary.”
Jarrett v. Ashcroft, 24 F. App’x 503, 504 (6th Cir. 2001) (order) (citing Ryon v. O Neill, 894
F.2d 199, 205 (6th Cir. 1990)).

Gasper is a state employee, however, and in such cases, a federal court’s authority is
limited to issuing a writ ordering him “to enforce rights protected by federal law.” Hoffiman v.
Stump, No. 97-2177, 1998 WL 869972, at *6 (6th Cir. Dec. 2, 1998) (unpublished table
decision). Even then, the Mandamus Act grants original jurisdiction to the district courts—not
the Courts of Appeals. 28 U.S.C. § 1361; ¢f. In re Sutton, 652 F.3d 678, 679-80 (6th Cir. 2011)
(per curiam).

Finally, a writ of mandamus is not otherwise appropriate. Spencer has spent the last
twenty years attempting to overturn or “invalidate” his 2001 conviction. His mandamus petitions
are yet another attempt. Spencer has not shown entitlement to the writ or, indeed, that the writ is
the proper vehicle to achicve his desired relief.

Accordingly, the motions for a preliminary injunction and temporary restraining order in
Case Nos. 22-1318/1412/1473 are DENIED. The petitions for a writ of mandamus in Case Nos.

22-1412/1473 are DENIED, and the motions to proceed in forma pauperis in Case Nos. 22-
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1412/1473 are DENIED AS MOOT. The motion to file an amended complaint in No. 22-1412
is DENIED AS MOOT.

ENTERED BY ORDER OF THE COURT

LA

Deborah S. Hunt, Clerk

Appendix B



Case 1:21-cv-00653-JTN-SJB - ECF No. 35, PagelD.532 Filed 03/25/22 Page 1 of 4

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
WILLIAM SIM SPENCER,
Plaintiff,
Case No. 1:21-cv-653
V.
HON. JANET T. NEFF
JOSEPH GASPER,
Defendant.
/
OPINION AND ORDER

Plaintiff William Spencer initiated this pro se civil rights action against the Director of the
Michigan State Police, Joseph Gasper, in his official capacity, secking declaratory and injunctive
relief. Defendant subsequently filed a motion to dismiss (ECF No. 13). The matter was referred
to the Magistrate Judge, who issucd a Report and Recommendation (R & R), recommending that
Defendant’s motion be granted, and Plaintiff’s pending motions be denied as moot (ECF No. 21).
Before the Court are Plaintiff’s objections to the Report and Recommendation (ECF No. 22)’,
Plaintiff’s motion for leave to file an amended complaint (ECF No. 23), and Plaintiff*s motion to
amend his motion for a temporary restraining order (ECF No. 25). In accordancc with 28 U.S.C.
§ 636(b)(1) and FED. R. Civ. P. 72(b)(3), the Court has performed de novo consideration of those
portions of the Report and Recommendation to which objections have been made. For the reasons

stated below, the Court adopts the R & R and denies Plaintiff's motions and objections.

! The Magistrate Judge issued the R & R on January 12, 2022. The Court received
Plaintiff’s objections on February 22, 2022. Although Plaintiff filed his objections outside the 14-
day period to object, he alleges that he did not receive the R & R until February 9, 2022 (ECF No.
22-1). Therefore, the Court will consider Plaintiff’s objections as timely.
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The Magistrate Judge recommends granting Defendant’s motion to dismiss because (1)
Plaintiff was a member of the class in John Does #1-6 v. Snyder, et al., No. 2:16-cv-13137 (E.D.
Mich.) (“Does IT’), and (2) this action is not a proper basis to collaterally attack his state
conviction. In his twenty-six pages of rambling objections, Plaintiff attempts to explain why the
Magistrate Judge's reasoning is incorrect. He argues: (1) “Plaintiff’s fundamental right to be
informed of the nature and cause of the accusation protected by the Sixth Amendment was denied
as a means to usurp the statutory authority to render an order to register,” (2) “Plaintiff's
fundamental right to the effective assistance of counsel protected by the Sixth Amendment was
denicd as a means to usurp the statutory authority to render an order to register under SORA [the
Sex Offender Registration Act],” (3) “Plaintiff’s right to suppression of unconstitutionally
obtained evidence outranks the government’s right to finality of judgments,” (4) “the order to
register is inadmissible in state Court under MRE 404(b) because it is irrelevant, immaterial,
prejudicial, and incapable of being enforced,” and (5) “the SORA is unconstitutionally vague”
(ECF No. 22).

Having reviewed Plaintiff’s objections and the Report and Recommendation, the Court
finds no error in the Magistrate Judge’s analysis. This lawsuit is essentially an attempt to
collaterally attack Plaint‘iff’s 2001 convicti’on.. Plaintiff doe_s not want to register as rcquired by
Michigan’s Sex Offender Registration Act, see Mich. Comp. Laws § 28.721 ef seq. He has filed
several lawsuits in both state and federal court on this same subject matter (see ECF No. 21 at
PagelD.314-318). In this lawsuit, Plaintiff contends that he received ineffective assistance of
counsel when he pled guilty in 2001 because his trial attorney did not inform him that he would
have to comply with SORA. Plaintiffs 2001 conviction has never been overturned and the

conviction still requires him to comply with SORA. Plaintiff asks this Court to declare SORA
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unconstitutional “generally or as applied,” declare that the order 1o register is inadmissible
evidence in future criminal proceedings, and permanently enjoin Defendant from displaying his
personal information on any electronic databasc (ECF No. 1 at PagelD.5). Although Plaintiff says
that he seeks only prospective relief as to the effect, he is really seeking retrospective relief to
invalidate his prior conviction.

In Spencer v. State Police Director, No. 19-180, 2020 WL 6814649 (Mich. Ct. Cl. Nov.
19, 2020) (unpublished), the Michigan Court of Claims considered and rejected a nearly identical
argument from Plaintiff:

Plaintiff has repeatedly asserted that he is not trying to collaterally attack his 2001

convictions. [lowever, the effective gravamen of his argument is that he should be

able to show that he should not have been convicted in 2001 or that he was actually

innocent of the charges in 2001. That is exactly the definition of a collateral attack:

“[a]n impermissible collateral attack occurs whenever challenge is made to

judgment in any manner other than through a dircct appeal.” People v. lannucci,

314 Mich. App. 542, 544-545; 887 N.W.2d 817 (2016). Thus, plaintiff’s argument

is really that he should have a right to collaterally attack his plea-based convictions.

We agree in part. However, collateral attacks are only permitted under narrow
circumstances, none of which are present in this matter.

Id. at *9.

Regardless of how Plaintiff phrases his legal claims in this case, the remedy that he seeks
is to have this Court invalidate his 2001 conviction and/or “necessarily imply that the .
conviction was wrongful.” Heck v. Humphry, 512 U.S. 477, 487 n.6 (1994); Dunning v. Yuetter,
12 F. App’x 282, 284 (6th Cir. 2001). This requested relicf is barred by Heck. Furthermore, “[t]he
SORA is not unconstitutional for failing to provide plaintiff with an unlimited number of collateral
‘bites at the apple.”” Spencer, 2020 WL 6814649, at *9. In sum, Plaintiff’s argument fails to
demonstrate any factual or legal error in the Magistrate Judge’s analysis or conclusion.

Plaintiff has also filed a motion for leave to file an amended complaint. Rule 15 of the

Federal Rules of Civil Procedure mandates that the Court “freely give leave™ to amend when it is
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in the interests of justice. FED. R. C1v. P. 15(a)(2). However, courts may deny a request to amend
if there has been undue delay in filing, if the amendment would cause undue prejudice to the
opposing party, or if the amendment would be futile. Brumbalough v. Camelot Care Centers, 427
F.3d 996, 1001 (6th Cir. 2005).

Plaintiff’s proposed amended complaint does not alter Plaintiff’s claims in any material
way. He simply sccks to “amend his complaint where it has come to light that the Court’s
jurisdiction to render a declaratory judgment in this matter has not been invoked under 28 U.S.C.
§ 1331, 1343a(3), 2201 & 22027 (ECF No. 23). The proposed amended complaint docs not change
the fact that Plaintiff continues his attempt to collatcrally attack his state conviction. Thus, the
Magistrate Judge’s analysis remains the same, and the Court denies Plaintiff’s motion to amend
because it is futile.

Accordingly, this Court adopts the Magistrate Judge’s Report and Recommendation as the
Opinion of this Court. A Judgment will be entered consistent with this Opinion and Order. See
FED.R. Civ. P. 58.

Therefore:

IT IS HEREBY ORDERED that the Objections (ECF No. 22) are DENIED and the
Report and Recommendation of the Magistrate Judge (ECF No. 21) is APPROVED and
ADOPTED as the Opinion of the Court.

IT IS FURTHER ORDERED that the Motion to Dismiss (ECF No. 13) is GRANTED.

IT IS FURTHER ORDERED that Plaintiff's motions (J:CI Nos. 2, 3, 23 and 25) are
DENIED.

Dated: March 25, 2022 /s/ Janet T. Neff

JANET T. NEFF
United States District Judge
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

WILLIAM SIM SPENCER,
Plaintiff,
Casc No. 1:21-cv-633
Vv,
HON. JANET T. NEFF
JOSEPH GASPER,
Defendant.
/
JUDGMENT

In accordance with the Opinion and Order entered this date:

IT IS HEREBY ORDERED that Judgment is entered in favor of Dcfendant and against
Plaintiff.
Dated: March 25, 2022 /s/ Janet T. Neff

JANET T. NEFF
United States District Judge
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
WILLIAM SIM SPENCER.
Plaintiff, Hon. Janet T. Neff
v, Case No. 1:21-cv-653

JOSEPH GASPER, in his official capacity
As Director of the Michigan State Police,

Defendant.
/

REPORT AND RECOMMENDATION

Plaintiff William Spencer, a convicted sex offender subject to Michigan’s Sex Offender
Registration Act, see Mich. Comp. Laws § 28.721 ef seq. (SORA), filed a pro se civil rights
complaint against Defendant Col. Joseph Gasper, Director of the Michigan State Police, in his
official capacity seeking declaratory and injunctive relief. Essentially, Spencer seeks a declaration
that his prior conviction is invalid, and that SORA is unconstitutional because it fails to provide
“a predeprivation-of-rights remdy [sic]” that allows a defendant to contest a prior invalid order to
register under SORA in a failure-to-register prosecution. (ECF No. | at PagelD.5.) This is the
latest in a:eries of federal lawsuits in which Spencer contests the constitutionality of SORA.

This matter is now before the me on Defendants” Motion to Dismiss. (ECF No. 13.) Also
before me are Spencer’s Motion for Temporary Restraining Order and Motion to Expedite. (ECF
Nos. 2 and 3.) Pursuant to 28 U.S.C. § 636(b)(1)(B), | recommend that Defendants’ motion be
GRANTED, and the case be DISMISSED. 1 further recommend that Spencer’s motions be

DENIED.
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1. Background

A. Prior State-Court Actions

In 2001, Spencer pled guilty to eight counts of Criminal Sexual Conduct, Mich. Comp.
Laws § 750.520(c)(1), in the Oakland County Circuit Court and was sentenced to a term of
imprisonment.! The offenses required SORA registration. In August 2016, after he had been
discharged from prison, Spencer filed a civil action in the Benzie County Circuit Court against the
Benzie County Prosecuting Attorney and the Director of the State Police (the 2016 civil case),
alleging that SORAs reporting requirements, as applied to him, were unconstitutional under Does
#1-5 v. Snvder. 834 f.3d 696 (6th Cir. 2016), (“Does I'"), which held that the Ex Post Facto Clause
prohibited retroactive enforcement of the 2006 and 2011 amendments to SORA. The case was split
between the circuit court, as to the prosecutor, and the Michigan Court of Claims, as to the State
Police Director. On November 29, 2016, the circuit judge denied Spencer’s motion for a temporary
restraining order based on Does 1. Spencer appealed, and on November 14, 2017, the Michigan
Court of Appeals reversed. concluding that Spencer was entitled to 2 TRO to the extent he argued
that the prosecutor should be enjoined from charging him for violating the requirements of the
2006 and 2011 SORA amendments. Spencer v. Benzie Cnty. Prosecuting Attorney, No. 337827,
2017 WL 5493183 (Mich. Ct. App. Nov. 14, 2017). Following that appeal, the Court of Claims
granted the Director’s motion for summary disposition on the ground that Spencer’s claim was

moot in light of the appeal in Casc No. 337827, and the Michigan Court Appeals affirmed. Spencer

' The facts set forth herein are taken from Spencer’s complaint in this action, Magistrate Judge
Kent's August 31, 2020 Report and Recommendation in Spencer v. Gasper. No. 1:19-cv-201—
which contains a detailed recitation of the state-court cases—see 2020 WL 5665238 (W.D. Mich.
Aug. 31, 2020), report and recommendation adopted, 2020 WL 5757383 (W.D. Mich. Sept. 28,
2020), and unpublished opinions from the Michigan Court of Appeals in the various state-court
actions.

2
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v. Director of the Dep 't of State Police, Nos. 341769, 341777, 2018 WL 4927108 (Mich. Ct. App.
Oct. 9, 2018).

In December 2016, while the 2016 civil case was pending, Spencer was charged in a
criminal case in Benzie County for failing to verify his address pursuant to SORA. Spencer
contested the charge at the preliminary examination, but was bound over for trial. After Spencer
moved to quash the bindover on the ground that the registration scheme he allegedly violated was
created by the 2011 SORA amendments and was thus inapplicable under Does /, the circuit court
remanded the matter to the district court for clarification because that court had stated that Spencer
was bound by the 1999 version of SORA, but then bound him over based on a requirement that
was not in that version. The district court held its second preliminary examination on November
16, 2017, two days after the Michigan Court of Appeals reversed the circuit court’s denial of a
TRO in the 2016 civil case. and again bound Spencer over because it found he failed to verify his
address between October | and October 15, as required by the 1999 version of SORA.
Subsequently, the circuit court granted Spencer’s motion to quash the new bindover because the
provision the district court cited existed only in the current version of SORA rather than in the
1999 version. Spencer and the prosecution both moved for reconsideration, with Spencer arguing
that the court should have granted him additional relief by discontinuing his SORA registration.
The court denied both motions.

Spencer and the prosecutor both appealed the circuit court’s order. In his appeal, Spencer
asserted that the trial court erred in denying his request to discontinue his SORA registration. On
January 22, 2019, the Michigan Court of Appeals issued an unpublished opinion affirming the

circuit court’s order to quash the bindover without granting Spencer further relief. People v.

4
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Spencer, Nos. 343367, 343468, 2019 WL 286954 (Mich. Ct. App. Jan. 22, 2019). As to Spencer’s
appeal. the court stated:
[D]efendant argues that the circuit court should have held that he need not verify
his address under SORA because the court in his initial criminal case failed to
comply with SORA’s mandatory presentencing procedures. We conclude that the

circuit court did not err by declining to consider defendant’s improper collateral
attack on his CSC-1I judgment of sentence.

In this case, defendant had the opportunity to challenge on direct appeal his CSC-

I judgment’s requirement that he comply with SORA. This Court denied

defendant’s application for leave to appeal. People v. Spencer, unpublished order

of the Court of Appeals, entercd September 21, 2012 (Docket No. 308103).

Because this case is not on direct appeal, the circuit court properly declined to allow

defendant to collaterally attack his prior judgment of sentence.

Id. at *3. The Michigan Supreme Court denied leave to appeal. People v. Spencer, 504 Mich. 894
(2019).

The 2016 civil action having concluded in both courts, Spencer filed a new civil lawsuit in
October 2019 against the Benzie County Prosecuting Attorney and the State Police Director, which
was again split between the circuit court as to the prosecutor and the Court of Claims as to the
State Police Director. Spencer alleged constitutional challenges to Mich. Comp. Laws. § 769.12
(enhanced punishnient for three or more felonies) and to SORA. In particuiar, he maintained that
both statutes were unconstitutional because they permitted the prosecution to use a prior conviction
without affording the defendant an opportunity to challenge the prior conviction. In addition,
Spencer raised challenges to his 2001 convictions. The Court of Claims granted the State Police
Director’s motion for summary disposition. and Spencer appealed. On November 19, 2020, the
Michigan Court of Appeals affirmed. Spencer v. State Police Director, No. 352539, 2020 WL
6814649 (Mich. Ct. App. Nov. 19, 2020). Regarding Spencer’s argument that he should be able to

rebut the prosecution’s evidence in a prosecution for violating SORA, the court noted that Spencer

4
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would not be precluded from rebutting the prosecution’s evidence, but could not collaterally attack
his 2001 convictions. The court reasoned that Spencer’s “arguments—to the effect that he should
be able to revisit his conviction-—are entircly arguments that could only have been made on direct
appeal, not on collateral review.” /d. at *10. The court agreed that a defendant is entitled to put the
prosecution to its proofs in a SORA prosecution, but said that “SORA is not unconstitutional for
failing to provide [Spencer] with an unlimited number of collateral ‘bites at the apple.”™ /d.

B. Prior Federal Actions

Spencer has previously filed threc pro se federal actions in this Court in connection with
the 2016 criminal prosecution. First, in Spencer v. Snyder. et al., No. 1:16-cv-1465, Spencer
alleged that the 2016 criminal proseccution violated his constitutional rights and requested an
injunction as to enforcement of the 2006 and 2011 SORA amendments. The court granted the
defendants’ motions to dismiss on the grounds that Spencer’s arrest raised no ex post facto
concemns, and Spencer otherwise failed to allege any wrongdoing by any of the named defendants.
2017 WL 2472599 (W.D. Mich. June 8. 2017).

Next, in Spencer v. Schuette, et al., No. 1:18-cv-229, Spencer sued a number of defendants
in connection with the 2016 civil case and sought several forms of relief, including an injunction
directing the defendants to discontinue his SORA registration. ECF No. 154 at PagelD.2771. On
September 15, 2020. Magistrate Judge Kent, to whom the parties had consented for entry of a final
judgment, granted the defendants” motions for summary judgment. With regard to Spencer’s
requests for declaratory and injunctive relief regarding the constitutionality of SORA, Magistrate
Judge Kent dismissed those claims because they were part of a class action pending in the Eastern
District of Michigan, captioned Joln Does #1-6 v. Snyder, et al., No. 2:16-cv13137 (E.D. Mich.)
(“Does II). Id. at PagelD.2782-85. The Sixth Circuit affirmed the judgment on July 20, 2021.

ECF No. 164.
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Finally, on March 18, 2019, Spencer sued Defendant Gasper in his official capacity in an
action captioned Spencer v. Gasper, No. 1:19-cv-201 (Spencer IIT). In Spencer 11/, Spencer sought
a declaratory judgment that SORA was unconstitutional on various grounds and that it was
unconstitutional as applied to him because it assessed new penalties for failing to register as a sex
offender without affording him an opportunity to challenge the court order requiring him to register
under SORA. In addition. Spencer alleged that his 2001 guilty plea was invalid for a number of
reasons. including ineffective assistance of his trial and appellate counsel. On August 31, 2020,
Magistrate Judge Kent issued a report and recommendation that defendant Gasper’s motion to
dismiss be granted on the basis that Spencer was a member of the classes certified in Does // that
sought the same relief. See Spencer v. Gasper, No. 1:19-cv-201, 2020 WL 5665238, at *8-10
(W.D. Mich. Aug. 31, 2020), report and recommendation adopted, 2020 WL 5757383 (W.D.
Mich. Sept. 28. 2020.) The Sixth Circuit affirmed the judgment on June 16, 2021. Spencer v.
Gasper, No. 20-2069, 2021 WL 5346665 (6th Cir. Junc 16, 2021).

C. Present Action

In his present action, Spencer alleges that his 2001 guilty plea, which formed the basis for
the order io register under SORA, was invalid because, among other things: (1) the prosecution
provided “no specific factual accusation or evidence to connect the requisite elements of MCL §
750.520c (the offense charged) to either the CSC-2 statute or any alleged act by [Spencer];” (2)
the record in the criminal case “shows that neither Plaintiff, the prosecution, defense counsel, or
even the judge, knew that sufficient constitutional notice to Plaintiff of a felony charge under MCL
§ 750.520c required an allegation of a ‘touching’ of the victim’s or actor’s genital area, groin, inner
thigh, buttock, breast or clothing covering those areas;™ and (3) “the trial judge failed to explain to
[Spencer] that a consequence of his decision to accept the government’s offer to plead guilty

would-be mandatory lifetime sex-offender registration.” (ECF No. 1 at PagelD.4.) Spencer further
6
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alleges that his attorney was ineffective in failing to advise him that his guilty plea would requirc
that he register as a sex offender. (/d.) Spencer further alleges that, in 2016, he was arrested and
prosecuted for violating SORA, without being afforded an opportunity to challenge the 2001 order
requiring him to register as a sex offender. (/d. at PagelD.5.) For relief, Spencer requests that the
Court: (1) declare that SORA is unconstitutional on the ground that it fails to provide the defendant
an opportunity to challenge a prior conviction and/or order to register; (2) declare that the 2001
order directing Spencer to register under SORA is inadmissible as evidence in future criminal
proceedings because his plea was invalid for a number of reasons; and (3) enjoin Defendant Gasper
from displaying Spencet’s personal information on any SORA electronic database. (/d.)
H. Motion Standard

A Rule 12(b)(6) motion to dismiss for failurc to state a claim on which relief may be
granted tests the legal sufficiency of a complaint by evaluating its assertions in a light most
favorable to Plaintiff to determine whether it states a valid claim for relief. See In re NM Holdings
Co., LLC, 622 F.3d 613, 618 (6th Cir. 2010).

Pursuant to Federal Rule of Civil Procedure 12(b)(6), a claim must be dismissed for failure
to state a claim on which relief may be granted unless the “[f]actual allegations [are] enough to
raise a right for relief above the speculative level on the assumption that all of the complaint’s
allegations are true.” Bell Arlantic Corp. v. Twombly, 550 U.S. 544, 545 (2007). As the Supreme
Court more recently held, to survive a motion to dismiss, a complaint must contain “sufficient
tactual matter, accepted as true, to ‘state a claim to relief that is plausible on its face.™ Ashcrofi v.
Igbal, 556 U.S. 662, 677-78 (2009). This plausibility standard “is not akin to a ‘probability
requirement,” but it asks for more than a sheer possibility that a defendant has acted unlawfully.”

1d. 1f the complaint simply pleads facts that are “merely consistent with™ a defendant’s liability, it
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“stops short of the line between possibility and plausibility of ‘entitlement to relief.”” /d. As the
Court further observed, “[t]hreadbare recitals of the elements of a cause of action, supported by
mere conclusory statements, do not suffice.” /d. at 678-79.

When resolving a motion to dismiss pursuant to Rule 12(b)(6), the Court may consider the
complaint and any attached exhibits. public records, items appearing in the record of the case, and
exhibits attached to the defendant’s motion to dismiss provided they are referenced in the
complaint and central to the claims therein. See Bassert v. Nat'l Collegiate Athletic Ass'n., 528
F.3d 426. 430 (6th Cir. 2008).

1. Discussion

A. Defendant’s Motion

Defendant Gasper contends that the complaint is subject to dismissal on numerous grounds,
but there is no need to address them all. Gasper contends that Spencer’s action is subject to
dismissal because Spencer is part of both classes in the Does I/ class action, in which a final
judgment has now been entered. (ECF No. 13-8.) Spencer’s allegations here essentially mirror
those in Spencer /11, which were dismissed on the basis of his membership in the ex post facto
subclass in Does /1. and the fact that the relief he sought had already been granted in Does /1. 2020
WL 5757383, at *2. The same result should obtain here. In affirming the judgment in Spencer 111,
the Sixth Circuit noted:

[Spencer] alleged that SORA violated the Sixth and Fourteenth Amendments, both

on its face and as applied, because it did not permit defendants to argue that a

conviction requiring registration was tainted by the ineffective assistance of trial or

appellate counsel. Spencer, who pleaded guilty in 2001 to offenses that required

SORA registration, specifically alleged that the attorney who represented him in

his original criminal proceeding did not inform him that his guilty pleas would

require him to register under SORA or that he would be unable to argue in defense

of a failure-to-register charge that his original criminal procecedings were tainted by
the ineffective assistance of counsel.
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2021 WL 5346665, at *1. The court held that the district court properly dismissed Spencer’s claims
in favor of the Does /I litigation because “[t}he claims that Spencer raises and the relief that he
seeks largely overlap with those of the class plaintiffs.” Id. at *2. More specifically, the court
observed that the class plaintiffs had argued that SORA s strict liability violated due process, while
Spencer argued that he should not be required to register under SORA because he did not know
(due to counsel’s ineffectiveness) at the time he pled guilty that he would be required to register
under SORA. Id. Again, Spencer’s claims in this action do not differ materially from those in
Spencer I1I. Therefore, this action should be dismissed for same reasons for the dismissal in
Spencer {11,

Apart from the foregoing basis for dismissal, a Section 1983 action is not a proper basis to
collaterally attack a state conviction. Dunning v. Yuetter, 12 F. App’x 282, 284 (6th Cir. 2001) (“A
statc prisoner does not have a cognizable claim under § 1983 if a ruling on his claim would
necessarily render his sentence or conviction invalid.”) (citing Heck v.-Humphrev, 512 U.S. 477,
48687 (1994). Instead, to the extent that Spencer seeks to challenge the validity of the conviction
that gave rise to the registration requirement as being a result of ineffective assistance of counsel
or an involuntary or unknowing guilty plea, his remedy lies in some manner of habeas relief or
collateral attack on the prior conviction. See Spencer, 2021 WL 5346665, at *2.

B. Spencer’s Motions

As noted, Spencer has filed a motion for a temporary restraining order and a motion to
expedite consideration of his motion for temporary restraining order. In light of the foregoing
recommendation to grant Gasper’s motion to dismiss, [ recommend that the Court deny Spencer’s
motions for a temporary restraining order and expedited consideration as moot. See Miller v. Hurst,
No. 3:17-0791, 2020 WL 3871143, at *10 (M.D. Tenn. July 9, 2020), report and recommendation

adopted, 2020 WL 5757907 (M.D. Tenn. Sept. 28, 2020) (“[T]he Court’s conclusion that each of
9
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the claims in the Complaint is subject to dismissal renders Plaintiff’s request for a preliminary
injunction moot.”).
IV. Conclusion
For the foregoing reasons, 1 recommend that Defendant Gasper's motion to dismiss (ECF
No. 13) be granted and that this case be dismissed. [ further recommend that Spencer’s motions
for temporary restraining order and to expedite (ECF Nos. 2 and 3) be denied as moot.
Dated: January 12, 2022 s/ Sally ]. Berens

SALLY J. BERENS
U.S. Magistrate Judge

NOTICE
OBIJECTIONS to this Report and Recommendation must be filed with the Clerk of Court
within 14 days of the date of service of this notice. 28 U.S.C. § 636(b)(1XC). Failure to file
objcctions within the specified time waives the right to appeal the District Court’s order. See

Thomas v. Arn, 474 U.S. 140 (1985); United States v. Walters, 638 F.2d 947 (6th Cir. 1981).
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No. 22-1318 '
FILED
o ‘ ‘ Feb 22, 2023
UNITED STATES COURT OF APPEALS ;
FOR THE SIXTH CIRCUIT DEBORAH S. HUNT, Clerk

WILLIAM SiM SPENCER,
Plaintiff-Appellant,

V.

| ORDER

JOSEPH M. GASPER, DIRECTOR, MICHIGAN

DEPARTMENT OF STATE POLICE,

Defendant-Appellee.

BEFORE: GRIIFFIN, NALBANDIAN, and READLER, Circuit Judges.

The court received a petition for panel rehearing and a petition rehearing en banc. The
original panel has reviewed the petitions for rehearing and concludes that the issues raised in the
petitions were fully considered upon the original submission and decision of the case. The
petitions then were circulated to the full court. No judge has requested a vote on the suggestion
for rehearing en banc.

Therefore, the petitions are denied.
ENTERED BY ORDER OF THE COURT

L oA

Deborah S. Hunt, Cierk
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