IN THE

SUPREME COURT OF THE UNITED STATES

Carlos Contizano — PETITIONER
(Your Name) '

VS.
iUt ¢ — RESPONDENT(S)

ON PETITION FOR A WRIT OF CERTIORARI TO

United States Coutt of Appeals for the Niath Ciccait

(NAME OF COURT THAT LAST RULED ON MERITS OF YOUR CASE)

PETITION FOR WRIT OF CERTIORARI

Carlos Contizono : No. 68677-112.
(Your Name)

_Federal Correctional Tastitution

P.0. Box 9000
(Address)

Safford , AZ. @5548
(City, State, Zip Code)

(Phone Number)




QUESTION(S) PRESENTED

On fedexal criminal appel\oxﬁ*'s ficst appe,o\\ os of ¢ iant o counsel y

may the Ninth Circuit Court of hppeols fefuse 1o provide counse 1o both
- feply o the prosecutions fesponse o the brief and 1o assist in filing

o Rule 33 rew Hrial motion t the District Coutt for indicotive relief undec
Rule 37 based on newlu discoveted evidence ?e(faiviivxcs to o Fifth Amendment
~ due process violation that connot be presented ditectin 1o the Coutt o fppeals,
- yet, the oppellant is reaé)ired o @ise the Constitutiona) Vio\off'\bn before

 he end of the ditect cxpgea\‘?
~ Is nof the filing, of o constitutional violation for edress considered g,
critical Stage that reqpices the assistance of counsel , ceqordless of the
fecipient couct , on criminal appellants ficst appeal ¢ |



LIST OF PARTIES

| :_M All pa.rtles appear in the captlon of the case on the cover page B

Sr [ ] All part1es do not appear in the captlon of the case on the cover page A hst of =

“all partles to the' proceedlng in the court Whose _]udgment is. the subJect of thls B
petltlon is as follows ' R T : A

i' B
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

P4 For cases from federal courts:

The opinion of the United States court of appeals appears at App'endix _A to
the petition and is
[ 1 reported at ; Or,

[ 1 has been designated for publication but is not yet reported; or,
Bd is unpublished. :

The opinion of the United States district court appears at Appendix
the petition and is _ '

to

[ ] reported at | ; or,
[ 1 has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at ; OT,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the court
appears at Appendix to the petition and is

[ ] reported at y Or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.



JURISDICTION

X For cases from federal courts:

The date on which the United States Court of Appeals[«Pi led the ord%r
was Februam 41,2023 '

[ 1 No petition for rehearing was t_imely filed in my case.

[ 1 A timely petition for rehearing was demed by the Unlted States Court of
- Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on -~ (date)
in Application No. A . : : . :

The jurisdiétion of this Court is invbked under 28 U. S. C. § 1254(1).

"~ [ ] For cases from state courts: .

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1A timely pétition for reheaﬁng was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

The Sixth Amendment of the Constitution, .
“In oll criminel prosecutions , the accused sholl enjou the n%\n* Yo o
speedy ond public friol , bu an impoftial jurk of the State ond district
wherein the crime shall hove been committed , which district shall have .
- been previovsly ascertained by law, ond 1o be nformed, oF the nature and

- cause of the accusation ; to be confromted with 4he witness 'aga'\nSJr him 3

to have Compulsory process for obtaining witnesses in s favor, and
fo have the assistance of counsel for his defense .”



STATEMENT OF THE CASE

1) Throughout the appm\ my counse| misadvised we that newly
discovered. evidence could only be secesemed o the District Court in o
28 U.S.C. § 2255 motion afteC the dicect appeal. Neither could mu
two issues be presented to the. Couct of (\?960&\5 becovse of the new evidence.
Counsel identified my issves as Napoe Vidations and orovided. dowumentation.
To prevent default in ot caising constitutional violations T asked counsel
To present my wo iSSUES USing only the. court Gecord, without Hhe, new evidence.,
2)  On Auaust 5, 2022 the opening brief was filed , (Docket Bt No. 53).
The brief (aised seven issues. T wos upset that my counsel hod failed
o @ise my tuwo St ovxge%’v—‘;‘\éSUeS.
3)  On Avgust 30,2022, T filed o motion éiﬁng Supreme Court linag
Anders v. Califorma, , 386 U.S, 738 (167) ; Smith v. Kobbins, 528 U.S. 259 (2000),
which closely identified my Situation , yet contained. o p(oc.eduf e when the
allesed frivolous mattec involved new evidence. T reoDueereA of fhe court
fo void the curtent brief, dnat my counsel be removed. , and that T be- allowed
to proceed pro-se so I could File a brief with my two issves, (Docket Extry
No. 61).
4) on September 14, 2022, the court denied my motion o proceed
pro-se , (Docket Entyy No. GH). However, fhe Court permitted me o
sibmit o pro-se supplementol opening brief, per Smith v. Bobbins .
5) On December 5 , 2022, T submitted my pro-se S\)PP\emeV\Ta\ brief
fhat ised my Hwo issues using only the court record and: reserved my -
(it o p(esevﬁr new) evidence oftecward , (Docket Enty No. ).
6) My counsels opinion on my pro-se brief leod Ho aryments where T
accused muy counsel of withnolding the. proper method of rising new evidence
and my Studying, and discovesy ot prpet procedure lay in o Rule 37 motion.
On Janwory 25, 2023 , T called my counsel 1o discuss my discovery, he
L{



| answered by Stating that he covldnt speak o me becavse he was
considering withdrowing oS my counsel and huna-up onme. My counsel
filed Ho withdamw on Janvacy 27th without filing e reply brief which
was doe the same day , (Docket Entry No. &3). Preventively T had filed a
motion where T told fhe Cout that T disaproved of mu counsels temoval,
(Docket Entfiy No. 14 at 4),

8) on February 1, 2023, based on my counsels declaration where he
points fo my ovtdated request 1o proceed pro-se. the Court of Appeals
filed o one pase ORDER guanting my counsels motion fo withdraw , forced
pro-se Status on me , and thereby the Covet ruled thot T had waived the
optional reply brief | hus, ordeced Hhe brief submitted for eview,
see APPENDIX-A ( Docket Botry No. 84),

The Court of Appeols violated my due process rioht Fo counsel as set forth
in ﬂogy/as v. Califormia , 372 U.S. 353 ;L. Ed. 24 il (1963), which held
that the Sixth Amendment guatontees a criminal appellant effective’
assistonce of counsel on his first a?pea\ os of right.

q9) On February 27, 2023, T filed o motion to recall the mandate due o
the Courts procedural ercor. T reao\)es’reo\ thot the Court appoint counse) fo
finish filing the eply brief and assist in filing the Rule 33 motion.
And the Court was oware from my pro-se supplemental brief that I was
Tewing fo vaise o constitutional violation 4o the correct court | (Docket S
No. 8b). My wmotion was denied without comment on Macch Ast, 2022, (Docket
Entry No.87). The Courts failure o provide counsel 4o mise o constitutional
violation , feaprdless thox 15 1o o diffecent couct violates my Sixdh Awmend-
wment vight o counsel. S v. Robbins, 528 .S. 284,285, 120 S, . 46
(2000) § Morrison v. Estelle , 381 F.2d 425,424 (a4 Cir. 1992.) (appellate
counsels failure to vaise an issue on appeal does not constitute ineffective
assistonce ... [unless| constitutional violation hos been shown | ond thus, .

5



counsel had . .. [a] feosonable likelihood of success in afping the issve ).
10)  On April 25, 2023, under forced pro-se. statvs T filed my motion
to 4he. District Court ¢ equesting o (ulingy for indicative telief under Fedecol
Rule of Criminal Rocedute 37 o o new 1riol under Federal Rule of Criminal
Procedue 33. On my brief T vsed, Y counsels wotds on the opvesi owng Law,
howeve(, without an oﬁomeg’s \r\e,\? T hod Tovble with 4he citaions, whidh
I felt weaken my petition, (District Court Docket Entry No. 283) ) (Open
case No, 4:23-CV- 00146~ JAS- PSOT).

. On April 20, 2023 T mailed o motion 1o the Couct of Appeols
fequesting o Sfay Yo the appea) pending the District Courts decision .

T olso fegpested oppointment of counsel to assist me w consdlidating
the district coucts decision 1o my cucent first app \.



REASONS FOR GRANTING THE PETITION

Under Supfeme Court Rule 10(c) , 0 it turns out, the Supreme. Court
has never held that o heo\\“'tr\ex on & motion for o view Teial is o eritical
stage of o ciminal proceeding . Indeed , in Macshall v. Redaers, 564 u.s.
58, the Supreme (Court wos X)resevﬁed with the oppoctunity o rule Hhet
such o, “post- trial | sg(e—mgsgw\ wotion for o new Tria isa oritical stage
of Hhe prosecution” but S\DBCJ\RCO\\B dedined to do $0. As a fesult T was
r\eﬁaﬁ\/e\g} effected , as will many more appellavaS be, effected for the
forseeable futute | unless some procedure or rule is set focth to determine.
ket matter in o, new ria) motion can be considered o. "ccitical Stage”.

T is clear thot not all new trial mstions are the same. However | when the
- circumstance of the newly discovered evidence is o constitutional violction
of frial which lead o the conviction , such as mu issve , Hhen the necessity
of counsel 1o redress the matter could moke the difference as 1o whether
the issve is brovght undec the Sfromaest legalese o the. District Coutk for
the. first fime on ditect appeal . T believe that undec this ciccumstance o
constitutional violation establishes o critical stage of o ciminal
proceeding, - ” |
Similarly , I had, o use n my oppeal § Smith v Fobbins , 528 U.S. 259
(2000) which is good law , uet, Confains o Supreme. Coutt procedute for
counse| 1o followy on newlw discovered evidence. As it applies o 3§ counsel
Contest it beina the Stronaest issue , Counsel believes it Frivolous | or counsel
wont investigate the new evidence because it cannot be presented on
dicect appeal anuuwaus , and he's st obligated fo present the corsfitutiona)
violation 1o o different court.
Supreme Couct direction on these mattecs would be helpful 4o manw, as
t may be fo late for me,



