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QUESTION(S) PRESENTED

On -federal criminal appellants -first appeal as of fia^rvV to counsel> 
ma^ Hoc Nlintb Circuit Courf of (Vppeals refuse to provide counsel to beta 

repli^ to ibe prosecution’s response to ife brief and to assist ir\ filing 

a Rule 33 nee trial motion to dbe District (turf for indicative relief under 

Rule 37 based on neajlu^ discovered evidence pertaining to a f if If (\mendimenf 

doe process violation if at cannot be presented directly to tne Court cf fVpp-eals3 
^et j ife appellant is retired "to raise ife Constitutional violation before 

ibe end of tbe direct appeal ?
Is not ife filing of a constitutional violation for redress considered a. 

critical staple lbat requires ibe assistance of Counsel; regardless of fbe 

recipient courf , on criminal appellants first appeal ?
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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

1M For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix A to 
the petition and is
[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
M is unpublished.

The opinion of the United States district court appears at Appendix 
the petition and is

to

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at 
Appendix-------- to the petition and is
[ ] reported at I or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

The opinion of the _ 
appears at Appendix

court
to the petition and is

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

1.



JURISDICTION

D><j For cases from federal courts:

The date on which the United States Court of Appeals failed ‘the Ofidelr 
Fe.bnifl.fiA A , 2.023 ---------------------- 3

[ ] No petition for rehearing was timely filed in my case.

was

[ ] A timely petition for rehearing was denied by the United States Court of 
Appeals on the following date: '
order denying rehearing appears at Appendix

, and a copy of the

[ ] An extension of time to file the petition for a writ of certiorari was granted
(date) onto and including _ 

in Application No.
(date)

A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was 
A copy of that decision appears at Appendix_______

[ ] A timely petition for rehearing was thereafter denied on the following date: 
--------------------------------- , and a copy of the order denying rehearing
appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including____
Application No. __ A

(date) on (date) in

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).

t



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

The Sixth Amendment of-Vine Constitution ^
"Xn oi\ criming prosecutions ■ j tne accused shall enpy the riopt to a 

.speedy and public "trial, by an impartial yjry of -fne State and district 

uuherein the crime shall have been committed j ualnich district shall have 

been previously ascertained by lau), and to be informed of the nature, and 

Cause of -the accusation ^ to be confrbnted uuith the ouitness oyavnst him ’•> 
to have Compulsory process -for obtaining witnesses in his Wor 5 and 

to have the assistance of counsel for his defense.11
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STATEMENT OF THE CASE

1) Throuyhout foe appeal my counsel misadvised me foot newly 

discovered, evidence could only be presented "to foe “District Court in a 

ZZ> U.S.C,. § 2.255 motion offor -foe direct appeal. Nleifoec Could, my 

Too issues be presented 1b the Coved of Appeals because of foe n-eto evidence. 
Counsel identified my issues as K/apue violations and provided documentation. 
To prevent default in not raising Constitutional violations I asked counsel 
to present my tuuo issues usiruy only "foe court record toifoout foe neto evidence.

On August 5 3 2022. foe opening brief mas filed, (Docket Entry No. 53s). 
The brief raised seven issues. T uoas upset foot mu^ counsel had tailed 

to raise muj two strongest-.-issues.
3>) On August 30, 202.2. , I filed a motion citing Supreme Court rolino^ 

Radars V. 6*ti-forni(h , 380 U.S, 738 (It07); SmHh W. Robbins, 528 U.S. 2St (2000), 
ujhief closely identified my situation , yet , contained no procedure when -foe 

alleged frivolous matter involved neuu evidence. X requested of foe court 

to Void "foe current brief, foat my Counsel be removed , and foot I be alio toed 

to proceed pro-se so I could file a brief ouifo myfojo issues,(Docket Entry 

Mo. GO.
fo) On September It , 202 2. , foe Court denied my motion to proceed 

pro-se , (Docket Entry Nlo. St). however, tte Court permitted me to 

submit a pro-se supplemental opening brief > per 3mHrh r* Robbins.
5) On December 5 i 2022. X submitted my pro-se supplemental brief 

foat raised my tuoo issues osiny only foe court record and reserved, my 

Tiojnt to present neu) evidence aftertoard , (Docket Entry No. "if).
6) Vly counsels opinion on my pro-se brief lead to arguments uuKere X 

accused my counsel of to ifotoidi no, foe proper method of raislny neuu evidence 

and my studying and diseoVety that proper procedure lay in ck Rule 37 motion. 
On January 25) 2023 , X Called my counsel to discuss my discovery 9 he

Z)
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answered by stating that he couldn't speak -Vo me because, he was 

considering ouithdfawiny as my counsel and kuny-up on me, My counsel 
filed “to withdraw on Camuacy '2-7-tK without filing fee reply brief which 

Was doe the same day, (Pocket Entry Nlo. fe3). Preventively X had -filed a 

motion where I told the Court that 1 disaproved of my counsels removal, 
(Docket Entry Ho. 7A at A),

2>) On February 1 , 2023, based on nay counsels declaration where he 

points to my outdated request -fo proceed pro-se ike Court of appeals 

filed <x one pane- ORDER yrantiny my counsels motion to withdraw, -forced 

pro-se status on me, and thereby the Court ruled tkaf I had waived the 

optional reply brief , thus, ordered the brief submitted for review,
'see AffENDlk- A, Pocket Entry Kb. 34).

The Court of Appeals violated my due process ria^f to counsel as Set forth 

in Douglas V. California. , 372 U.S. 353, 4 L. Ed. 2d fell (l°lk3), which held 

that the Sixth Amendment guarantees a criminal appellant effective 

assistance of counsel on his first appeal as of riyht.
On February 27, 2023;, X filed a motion to recall the mandate due to 

the Courts procedural error. X revested that ihe Court appoint counsel to 

finish filiny ihe reply brief and assist in filmy the Rule 33 motion.
And ihe Court Was aware from my pro-se supplemental brief foot I was 

tryiny to raise ck constitutional violation io ihe correct court, (Pocket Entry 

No. 8k). My motion was denied wiihout comment on March foi, 2023, (Pocket 
Eniry No, 37). foe Courts failure to provide counsel to raise a Constitutional 
violation, reyard less that its io a different Court Violates my Sixth Amend­
ment riyht to counsel. Smiib V. Robbins, 528 U.S. 283 ,235, 120 S. Ci. l^b 

(2000); Morrison / Estelle, , 321 F. 2d 325,423 (tfo Cir. mi){ appellate, 
counsels failure to raise an issue on appeal does not constitute ineffective 

assistance ... [unless^ constitutional violation has been shouUn , and thus, .
5



Counsel Ktx<d . .. \ck\ reasonable likelihood of success in aCaoiny the issue). 
10) On April 25j 2023 , under -forced pro-se status I filed my motion 

+o -fie. District Court reyuesti ny a ruling for indicative relief under federal 
Rule of Criminal Procedure 37 ddr a neu> trial under Federal Fule of Criminal 
Procedure 33. On my brief I used, my counsels ujocds on the yoVerniny Wu). 
hoinever, uuitnout an ottocney’s help I Wod trouble offr the citations > uuhich 

1 felt uJeaken my petition, ( Pistriot Court Docket -Entry Co. RES') (Open 

Case Ho. H'.22-CV-ooltC'-OKS-?SCT>).
_I_ On Apri l 20 .> 2023 X mailed a motion to the Court of Appeals 

reyuestiny a stay to tV\e appeal pending the District Courts decision.
I also revested appointment of counsel to assist me in Consolidating 

the district Courts decision to my current first appeal.
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REASONS FOR GRANTING THE PETITION

Order Supreme, Court Rule 10(c) , as it turns out , the Supreme Court 
has never held "that a head ay on a, motion -for ck new trial is a critical 

sfa.ye.-of a criminal proceeding. Indeed , In Marshall v. R&dyers, set u.S. 
59 j.-the Supreme Court was presented With the opportunity to rule that 

such a. "post - trial 3 pre-appeal motion W a. neuo trial is a critical staye 

of the prosecutionn. but specifically declined to do so. As a result I was 

neyatively effected, as will many more appellants he effected for the 

forseeable future, unless some procedure or rule is set forth to determine,, 
ouhat matter in a new trial motion can he considered a ''critical stayed 

It is clear that not all new trial motions are the Same. However, when the 

circumstance of the newly discovered evidence is a constitutional violation 

at trial which lead to the Conviction , such as my issue,3 then the necessity, 
of counsel to redress the matter could make the difference as to whether 

the issue is bfouyht under the stronyesf teyalese. to the District Court for 

the first time on direct appeal. I believe that under this circumstance a 

Constitutional violation establishes a critical staye of a criminal 
proceeding.

Similarly, I had to use in my appeal 1, Smi-fh u Robbins , 52.8 U.S. 2.5^ 

(2000) tuhicln is yood lauj , yet 3 contains no Supreme Court procedure for 

counsel to follow) on newly discovered evidence. As it applies to \ counsel 
Contest it beiny the stfonyest issue, Counsel believes it frivolous , or counsel 
wont investigate, the new evidence- because it cannot be presented on 

direct appeal anyways , and he's not obligated to present the conslitjtiona\ 
violation to a different court.
Supreme Court direction on these matters would be helpful to many, as 

\t may be to late tor me.
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