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;

QUESTION(S) PRESENTED
1) Whether Texas Department of Criminal Justice (TDC3) violates

the Fourteenth Amendment by confining its prisoners past the 
dates uhen they are legally entitled to released based on 
state statutes created liberty interest1?;i

2) Whether (TDC3)'s GOOD CONDUCT TIME policies are inadequate 
and unethical,thus, causing systemic overdetention of its 
prisoners in violation of the Fourteenth Amendment?; and

3) Whether TDCJ’s deliberate indefference to its inadequate
and unethical GOOD CONDUCT TIME policies and practices pose 

problem?an 'equitable i

I i
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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix 
the petition and is

to

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

The opinion of the United States district court appears at Appendix 
the petition and is

to

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

[x] For cases from state courts:

The opinion of the highest state court to review the merits appears at 
Appendix , ... to the petition and is
[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[ Xj is unpublished.

The opinion of the — 
appears at Appendix
[ ] reported at____
[ ] has been designated for publication but is not yet reported; or, 
[ 3 is unpublished.

- N A - court
to the petition and is

; or,
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JURISDICTION

f 1 For cases from federal courts:

The date on which the United States Court of Appeals decided my case 
was_______ :_________ '

[ ] No petition for rehearing was timely filed in my case.

[ ] A timely petition for rehearing was denied by the United States Court of
, and a copy of theAppeals on the following date: ___________

order denying rehearing appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including______
in Application No. __A

(date) on (date)

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[xl For cases from state courts:

The date on which the highest state court decided my case was 
A copy of that decision appears at Appendix J_____

1?-7i

C ] A timely petition for rehearing was thereafter denied on the following date: 
--------------- ---------------- , and a copy of the order denying rehearing
appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
(date) onto and including____

Application No.__ A
(date) in

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Due Process Clause of the 14th Amendment of US Constitution

Tex .Crim .Proc . Code, art. 42.18, § 8(a)(b)(3)(1 993)(nou TEX GOV'T 
CODE 508.145 (d)(2))

Tex .Grim .Proc . Code, art. 42 .18(a)(1 993)(nou TEX. GOV'T CODE 
50B.142 (c))

TEX GOV'T CODE 498 .003(a)(2011 )
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STATEMENT OF THE CASE
Since 1993's creation of the one-half law under Tex.Crim.

Proc. Code, art.42.18, § 8(b)(3)(now TEX.GOV’T C0DE,§ 508 .145 

(d)(2), Texas Department cf Criminal Justice (TDCJ) have violated 

its prisoners' Constitutional rights by "routinely" holding them 

past their release date. The one-half law of Article 42.18, § 8

(b)(3) requires violent prisoners to serve one-half of the maxi­

mum sentence or 30 calendar years which creates a 60-year maximum 

effective sentence for parole purposes .

In ex-prosecutor Ken Anderson's book: CRIME IN TEXAS, he ex­

plains with clarity exactly how the 60-year maximum effective 

sentence is created by § 8(b)(3).

"Those 3g offenders who committed their crimes after August 31, 1993, must 
serve the lesser of half the sentence or 30 calendar years. Because of 
the 30-calendar-year maximum, 60 years is the longest effective sentence 
a criminal can get. In other words, half of the 60 year sentence is .30 
calendar years-the maximum a criminal can serve before being eligible for 
parole. Sentences of 61 to 99 years or life are, for parole purposes, 
identical to 60 years",

pp. 123-124 (emphasis added) .

There are at least two courts that agree that 60 years is the 

maximum TDCJ can incarcerate a person. In Smallwood v. State, the 

Court confirmed that:

"In Texas, 60 years is the life sentence, the maximum the State can 
incarcerate a person".

The Court further stated:

"Here, the appellant was sentenced to 50 years, 10 years short of life 
imprisonment",

627 SU2d 34 (1st Dist . - Houston 1 992).

In Rummel v. Estelle, the Fifth Circuit Court of Appeals also 

confirmed that:

"In Texas a life sentence has essentially the same effect as one for 
sixty-years",

587 F2d 651 (5th Cir . 1 978)(emphasis added).

Thus, § B(b)(3)Jcreates a 'liberty interest' to be released on 

parole automatically upon serving 60 calendar years or upon accru­
ing 60 years of PAROLE TIME CREDITS for all prisoners serving 

sentences of 60 to 99 years or life. Section 8(a) clearly states:

it



"Good time credits SHALL be calculated for a person as if the person were 
confined in the institutional division during the entire time the person 
uas actually confined".

Thus, art. 42.1B ,§ B(a) in conjunction with art. 42.18 , § B 

(b)(3) creates the ’liberty interest to be set-free on parole 

after serving 30 calendar years with the addition of 30 years of 
GOOD TIME to equal the 60-year maximum effective sentence because
from the plain language of § B(a) GOOD TIME CREDITS SHALL be cal­
culated as calendar time.

Because 60 years is the maximum TDC3 can incarcerate a person 

serving sentences of 60 to 99 years or life before being automa­
tically released on parole TDC3 is required to provide a minimum 

and maximum expiration date for parole purposes only. Thus, 60 

years from the date of the offense, for sentences of 60 to 99 

years would automatically produce a maximum expiration date for 

parole purposes allowing the prisoner to serve the remainder of 
sentence under the supervision of the paroles division. See § 8 

(a),again. A minimum expiration date is computed by adding 30 

calendar served plus 30 calendars of GOOD TIME CREDITS to equal 
the 60-years maximum TDC3 can incarcerate a person. However, TDC3 

has "routinely" refused to provide minimum and maximum expiration 

dates to sentences of 60 years to 99 years or life even though 

all these sentences-have a maximum expiration date of 60 years 

from the date of the offense. For consideration see INSTITUTIONAL 

TIME SHEET at APPENDIX B.where it is shown that TDC3 calculate 

minimum and maximum expiration dates at 0T/0T/9999 for all sen­
tences of 60 years to 99 years or life.

Thus, this inaccurate and unethical calculation of GOOD TIME 

CREDITS has caused TDC3 to deny prisoners their due process rights 

to timely release from incarceration. Without a minimum and maxi­
mum expiration date TDC3 can arbitrarily set any minimum or maxi­
mum expiration date it so chose and that is precisely what is 

happen with TDC3's parole system. TDC3 is awarding GOOD CONDUCT 

TIME in the form of PAROLE TIME CREDITS but are arbitrarily 

fusing to calculate a minimum and maximum expiration date with
re-

the PAROLE TIME CREDITS far sentences of 60 to 99 years or life 

even though the law requires the PAROLE TIME CREDITS tti be com­
puted as calendar time. See Art.42.18,§ 8(a),again.
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REASONS FOR GRANTING THE PETITION
The Constitution guarantees that people incarcerated in jails 

and prisons may not be detained beyond their release dates, and 

it is the fundamental duty of the State to ensure that all people 

in its custody are released on time.
Incarceration is a part of the justice system, but it needs 

to be done correctly. Persons are legally incarcerated every day 

in America and are ordered by the court to serve certain sentences 

primarily for punishment, deterrence and rehabilitation purposes. 
This ultimately benefits the individual, society and the criminal 
justice system. There is an obligation both to incarcerated persons 

and the taxpayers not to keep someone incarcerated for longer than 

they should be. This can be costly from a physical and mental stand­
point for the incarcerated individual and a waste of money for the 

taxpayer. Timely release is not only a legal obligation, but argu­
ably of equal importance, a moral obliqation.

Petitioner request that this petition be granted to ensure that 

TDCJ has the policy and tools going forward to accurately and moral-
minimum and maximum expiration dately calculate its prisoners 

to prevent overdetention from continuing.
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

77j<vicl\ !C MbDate: t
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