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PER CURIAM:

Toivania Ereachia Gill appeals the district court’s orders granting in part

Defendant’s motion to dismiss several of Gill’s employment related claims and accepting

the magistrate judge’s recommendation to grant Defendant summary judgment on Gill’s

remaining claims. We have reviewed the record and find no reversible error. Accordingly,

we affirm the district court’s orders. See Gill v. TBG Food Acquisition Corp., No. 7:19-

cv-00479-TTC-RSB (W.D. Va. July 9, 2020; Mar. 25, 2022). We dispense with oral

argument because the facts and legal contentions are adequately presented in the materials

before this court and argument would not aid the decisional process.

AFFIRMED
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

ROANOKE DIVISION

TOrVANIA E. GILL, )
)

Plaintiff, ) Civil Action No. 7:19CV00479
)
) MEMORANDUM OPINIONv.
)

TBG FOOD ACQUISITION CORP., ) By: Hon. Glen E. Conrad 
) Senior United States District Judge

Defendant. )

Toivania E. Gill, proceeding pro se, filed this action against her former employer, TBG

Food Acquisition Corp. (“TBG”), asserting claims under Title VII of the Civil Rights Act of 1964

(“Title VII”), the Pregnancy Discrimination Act (“PDA”), the Americans with Disabilities Act

(“ADA”), and Virginia law. The case is presently before the court on TBG’s motion to dismiss.

For the reasons set forth below, the motion will be granted in part and denied in part.

Background

The following facts, taken from Gill’s amended complaint and her responses in opposition

lto the motion to dismiss, are accepted as true for purposes of the pending motion.1 See Erickson

v. Pardus. 551 U.S. 89, 94 (2007) (emphasizing that a “a judge must accept as true all of the factual

allegations contained in the complaint” when ruling on a motion to dismiss, and that a pro se

complaint “must be held to less stringent standards than formal pleadings drafted by lawyers”)

(internal quotation marks and citations omitted); Brown v. Whole Foods Mkt. Grp. Inc.. 789 F.3d

146, 152 (D.C. Cir. 2015) (holding that the district court should have considered all of the pro se

1 Gill filed an opposition to the motion to dismiss (ECF No. 20) and a memorandum in support of the 
opposition (ECF No. 19). Although the opposition was received after the deadline noted on the docket, the court will 
consider it timely filed in light of Gill’s pro se status and the fact that it was filed only one day late.
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plaintiffs allegations, including those set forth in his brief in opposition to the defendant’s motion

to dismiss).

In May of 2017, TBG hired Gill, an African-American woman, to work as a full-time

“front cashier employee” at a Dunkin’ Donuts store on Orange Avenue in Roanoke, Virginia.

Am. Compl. at 7, ECF No. 15. Gill, who was pregnant at the time, remained in that position until

July of 2017, when John and Kaylee Peterson became her new supervisors. On July 3, 2017,

Kaylee reassigned Gill to a less desirable position in the back of the store and gave her more

strenuous tasks to perform, even though Kaylee knew that Gill was pregnant. Immediately after

Gill was reassigned, Kaylee “hired an untrained, Caucasian female to work the front counter.” Id.

Gill also alleges that Kaylee subjected her to “verbally harassing comments regarding her

race.” Id at 8. On or about July 15, 2017, Kaylee “started to refer to all African Americans, in

conversations with [Gill], as ‘your people.’” Id Kaylee would also use the term “your people”

whenever she saw Gill speaking to African-American customers. For instance, Kaylee would

say, “I see you talking to your people.” Id. (internal quotations omitted). Kaylee also told Gill

that she had not seen any of Gill’s “people” apply for open positions at the store. Id. Gill alleges

that the racial comments “were made on a regular basis” and that they “became a condition of [her]

employment.” Pl.’s Opp’n Mot. Dismiss at 2, ECF No. 20.

On or about July 20, 2017, Gill learned that her Caucasian co-workers were receiving

access to online training that could potentially lead to raises and/or promotions. Gill alleges that

she “was not given an equal opportunity to access the training because of her race.” Am. Compl.

at 8. Gill’s co-workers “were encouraged to do the training during their shifts, while on the

clock.” Id However, when Gill asked Kaylee about the training, Kaylee advised her that she

would need to do the training at home and on her own time.
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On or about July 20, 2017, Gill learned that her pregnancy was “high risk due to excess

stress, depression, and diabetes.” Id at 9. Consequently, Gill asked Kaylee if she could be

assigned to a less strenuous position. Gill alleges that Kaylee “denied the request” on the basis

that “she would need to hire staff for other vacant positions before she could move [Gill].” Id

On or about August 1,2017, John made “offensive comments” regarding Gill’s pregnancy.

Id. For instance, John advised Gill that “no[one] wants their food made by someone with a big

belly.” Id. (internal quotation marks omitted). Peterson also “repeatedly” told Gill that she

“need[ed] to go on maternity leave because her stomach was too big to be working in the

restaurant.” Id. Gill alleges that the pregnancy-related comments “were made on a regular

basis” and that they “became a condition of [her] employment.” Pl.’s Opp’n Mot. Dismiss at 2.

On September 29, 2017, John was party to or overheard a conversation in which Gill

mentioned that she suffers from post-traumatic stress disorder (“PTSD”), severe anxiety,

claustrophobia, and major depressive disorder. Later that same day, while Gill was working

inside a walk-in freezer, John turned off the lights to the freezer and prevented Gill from opening

the freezer door. As a result, Gill suffered a severe anxiety attack. By the time that she was able

to exit the freezer, John had left work for the day. Gill informed Kaylee about the incident and

remained off work for several days due to emotional distress.

On or about October 2, 2017, Gill reported the freezer incident to Kevin Allardi, a district

manager for TBG. During the conversation, Gill disclosed her diagnosed mental impairments

and expressed concerns about returning to work. Gill alleges that Allardi disregarded her

concerns and referred to the freezer incident as “a joke.” Am. Compl. at 11. Allardi also

indicated that John had been employed by TBG for six years and would not be disciplined for the

incident. Allardi initially proposed relocating Gill to a different store. Gill and Allardi
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ultimately agreed that Gill would continue working at the Orange Avenue location with the

understanding that she would not have to work alone with John or enter the walk-in freezer.

However, when Gill returned to work on October 4, 2017, she was required to work alone with

John. Gill alleges that John “made several intimidating remarks” and “displayed hostile body

language by slamming and banging equipment.” Id. at 12. As result, Gill was “humiliated,

distraught, and intimidated,” and she “spent most of the day in the bathroom sobbing and suffering

panic attacks.” Id

On October 4, 2017, Gill “made an official complaint of harassment and discrimination to

the HR Department.” Id. That same day, Gill was “written up” by Kaylee for “alleged

insubordination,” and advised that she would still be required to work alone with John. Id.; see

also Pl.’s Mem. Opp’n Mot. Dismiss at 4, ECF No. 19.

Gill alleges that John proceeded to “slander” her “in regards to her disabilities [and] her

request for reasonable accommodations,” by claiming that she was “lazy,” “insubordinate,” and

“disliked following directions.” Am. Compl. at 12. Such harassment continued from the time

she returned to work on October 4, 2017 until she resigned at the end of November. See Pl.’s

Opp’n Mot. Dismiss at 4 (“Plaintiff was also subjected to an increasingly hostile work

environment where she was slandered by John Peterson to co-workers regarding her disclosed

disabilities and her requests for reasonable accommodations from the time she returned to work on

Oct. 4, 2017 until the time of constructive discharge on November 30, 2017.”).

On November 10, 2017, Gill witnessed a co-worker with disabilities being harassed by 

another employee, Navy Washington. When Gill spoke to Washington about the harassment, 

Washington yelled at Gill and told her that she was “disliked by management because [Gill] 

refused to ‘stay in her place’ when it came to reporting, speaking out, and participating in protected
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activity.” Am. Compl. at 13. After Gill reported Washington’s behavior, Kaylee advised her

that she would be written up again. On November 13, 2017, Gill “received and signed a write-up

alleging that she had spoken to Navy Washington in ‘an elevated voice’” and would have created a

disturbance if customers had been present in the store. Id.

On November 17, 2017, Gill was presented with another write-up, which detailed alleged

incidents of misconduct dating back to August of 2017, and accused Gill of “insubordination.”

Id. at 14; see also Def.’s Mem. Supp. Mot. Dismiss Ex. B, ECF No. 17-2. The disciplinary notice

was marked as a final warning, and indicated that Gill would be subject to further disciplinary

action, including termination, if her behavior and performance did not improve.

On November 22, 2017, Gill went into premature labor and gave birth to her third child.

Gill claims that she was constructively discharged when she returned to work on November 30,

2017, and had to work with Kaylee. Gill alleges that Kaylee made her work intolerable by using

“aggressive body language” and by refusing to verbally communicate with her while they were

working together. Am. Compl. at 17. Later that day, Gill informed Kaylee that she was

resigning.

Gill alleges that she filed a charge of discrimination with the Equal Employment

Opportunity Commission (“EEOC”) on September 12, 2018. IcL at 5. On March 29, 2019, the

EEOC issued a right-to-sue letter. Am. Compl. Ex. 1, ECF No. 15.

Procedural History

Gill filed the instant action on July 1, 2019. Her original complaint named TBG, Allardi,

John, and Kaylee as defendants. On November 6, 2019, the defendants moved to dismiss the

complaint under Rule 12(b)(6) of the Federal Rules of Civil Procedure. Thereafter, Gill filed an

amended complaint naming TBG as the sole defendant.
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Liberally construed, the amended complaint asserts that Gill was subjected to various

forms of discrimination and retaliation, in violation of Title VII, the PDA, and the ADA. Gill also

attempts to state a claim for negligent supervision under state law. She seeks to recover damages

for emotional distress and lost income, as well as punitive damages.

TBG has moved to dismiss the amended complaint under Rule 12(b)(6). The motion has

been fully briefed and argued, and the matter is now ripe for review.

Standard of Review

Rule 12(b)(6) permits a defendant to move to dismiss a complaint for failure to state a

claim upon which relief can be granted. When deciding a motion to dismiss under this rule, the

court must accept as true all well-pleaded allegations and draw all reasonable factual inferences in

the plaintiffs favor. Erickson, 551 U.S. at 94. To survive dismissal, “a complaint must contain

sufficient factual matter, accepted as true, to ‘state a claim for relief that is plausible on its face.’”

Ashcroft v. Iqbal. 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544,

570 (2007)). “Facial plausibility is established once the factual content of a complaint ‘allows the

court to draw the reasonable inference that the defendant is liable for the misconduct alleged.’”

Nemet Chevrolet. Ltd, v. Consumeraffairs.com, Inc.. 591 F.3d 250, 256 (4th Cir. 2009) (quoting

Iqbal. 556 U.S. at 663). “Threadbare recitals of the elements of a cause of action, supported by

mere conclusory statements, do not suffice” to plead a facially plausible claim. Iqbal, 556 U.S. at

678.

“Although a motion pursuant to Rule 12(b)(6) invites an inquiry into the legal sufficiency

of the complaint, not an analysis of potential defenses to the claims set forth therein, dismissal

nevertheless is appropriate when the face of the complaint clearly reveals the existence of a

meritorious affirmative defense.” Brooks v. City of Winston-Salem. 85 F.3d 178, 181 (4th Cir.
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1996). One such defense is the statute of limitations. See Jones v. Bock. 549 U.S. 199, 215

(2007) (“A complaint is subject to dismissal for failure to state a claim if the allegations, taken as

true, show the plaintiff is not entitled to relief. If the allegations, for example, show that relief is

barred by the applicable statute of limitations, the complaint is subject to dismissal....”); see also

Agolli v. Office Depot. Inc.. 548 F. App’x 871, 875 (4th Cir. 2013) (affirming the Rule 12(b)(6)

dismissal of the plaintiffs Title VII claim as time-barred).

Discussion

I. Claims under Federal Law

Gill asserts claims under three federal statutes: Title VII, the PDA, and the ADA. Title

VII prohibits discrimination “against any individual with respect to [her] compensation, terms,

conditions, or privileges of employment, because of such individual’s race [or] sex.” 42 U.S.C.

§ 2000e-2(a)(l). “The PDA amended Title VII to add that discrimination ‘because of sex’ or ‘on

the basis of sex,’ includes discrimination ‘on the basis of pregnancy, childbirth, or related medical

conditions.’” Hicks v. City of Tuscaloosa. 870 F.3d 1253, 1258 (11th Cir. 2017) (quoting 42

U.S.C. § 2000e(k)). The ADA prohibits discrimination against a “qualified individual on the

basis of disability.” 42 U.S.C. § 12112(a). Additionally, both Title VII and the ADA prohibit an

employer from retaliating against an employee for engaging in protected activity. See 42 U.S.C.

§ 2000e-3(a) (Title VII); 42 U.S.C. § 12203(a) (ADA).

A. Timeliness of Certain Claims

TBG argues that several claims of discrimination are time-barred, including Gill’s claims

of disparate treatment under Title VII and her claims of failure to accommodate in violation of the

PDA and the ADA. For the following reasons, the court agrees.
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Disparate Treatment under Title VII1.

Disparate treatment is a form of discrimination that occurs when an employer treats an

employee less favorably than others on the basis of a protected classification such as race or sex.

Carter v. Ball. 33 F.3d 450, 456 n.7 (4th Cir. 1994). The United States Court of Appeals for the

Fourth Circuit has held that “claims for disparate treatment should be dismissed if not timely

filed.” Perkins v. Int’l Paper Co.. 936 F.3d 196, 207 (4th Cir. 2019). Under Title VII, Gill was

required to file a charge of discrimination with the EEOC within 300 days after the alleged

unlawful employment practice occurred. 42 U.S.C. § 2000e-5(e)(l). Consequently, Gill “may

proceed and recover only on deliberate discrimination that occurred within the 300 days of filing

[her] charge.” Perkins. 936 F.3d at 207. Gill specifically alleges that she filed her charge of

discrimination on September 12, 2018. As a result, any disparate treatment claims involving

conduct that occurred prior to November 16,2017 are untimely. See id.

Based on the allegations in the amended complaint, it is clear that Gill’s claims of disparate

treatment for being reassigned to a less desirable position and excluded from access to online

training occurred in July of 2017. See Am. Compl. at 7 (alleging that she was reassigned on or

about July 3, 2017); id. at 8 (alleging that she observed Caucasian employees being given access to

online training on or about July 20, 2017, and that she was not offered the same training

opportunities). Consequently, such claims are untimely. See id.

In response to the pending motion, Gill argues that she is entitled to rely on the continuing

violation doctrine. That doctrine, however, applies only to hostile work environment claims.

Perkins. 936 F.3d at 209 n.5; see also Gilliam v. S.C. Dep’t of Juvenile Justice. 474 F.3d 134, 140

(4th Cir. 2007) (explaining that the continuing violation doctrine allows for “evidence of behavior

occurring outside of the applicable limitations period [to] be used to support a plaintiffs hostile

8
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work environment claim”). The doctrine cannot be used to save untimely claims of disparate

treatment, which challenge discrete acts of discrimination. Williams v. Giant Food. Inc.. 370

F.3d 423, 429 (4th Cir. 2004); see also Guessous v. Fairview Prop. Invs.. LLC. 828 F.3d 208

221-22 & n.5 (4th Cir. 2016) (noting that the continuing violation doctrine applies to hostile work

environment claims but “cannot be used to pursue claims challenging time-barred discrete acts”).

For these reasons, TBG’s motion to dismiss will be granted as to Gill’s claims of disparate

treatment occurring prior to November 16, 2017, including her claims that she was reassigned to a

less desirable position and excluded from training because of her race.

2. Failure to Accommodate under the PDA

The court likewise concludes that Gill’s accommodation claim under the PDA is

The Supreme Court has recognized that the denial of a pregnancy-relatedtime-barred.

accommodation may constitute “disparate treatment” under the PDA. Young v. UPS. Inc.. 575

U.S. 206, 228-29 (2015). Consequently, the claim is subject to the same 300-day charge-filing

requirement as Gill’s other claims of disparate treatment in violation of Title VII. See Wenzlaff

v. Nations Bank, 940 F. Supp. 889, 892 (D. Md. 1996) (citing 42 U.S.C. § 2000e-5(e)). In the

amended complaint, Gill alleges that she asked Kaylee if she could be assigned to a less strenuous

position on or around July 20, 2017, and that Kaylee denied the request. Because the requested

accommodation was denied more than 300 days prior to the date on which Gill filed her charge of

discrimination, the claim of failure to accommodate under the PDA is untimely.

Gill once again relies on the continuing violation doctrine in an attempt to avoid dismissal.

However, “a defendant’s failure to accommodate constitutes a discrete act rather than an ongoing

omission.” Hill v. Hampstead Lester Morton Court Partners LP. 581 F. App’x 178, 181 (4th Cir.

2014). Accordingly, the continuing violation doctrine is “inapplicable,” and Gill’s claim

9
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premised on the denial of an accommodation in July of 2017 is subject to dismissal as time-barred.

Id.

Failure to Accommodate under the ADA3.

TBG also argues that Gill’s accommodation claim under the ADA is untimely. The ADA

defines discrimination to include an employer’s failure to make “reasonable accommodations to

the known physical or mental limitations of an otherwise qualified individual with a disability who

is an applicant or employee.” 42 U.S.C. § 12112(b)(5)(A). In the amended complaint, Gill

alleges that she was denied an agreed-upon accommodation for her mental disabilities on October

4, 2017, when she was advised that she would be required to work alone with John. Id.

The ADA incorporates Title VII’s administrative procedures, including the requirement

that a charge must be filed with the EEOC within 300 days of the alleged unlawful conduct. See

42 U.S.C. § 12117(a) (incorporating the procedures set forth in 42 U.S.C. § 2000e-5). Because

the agreed-upon accommodation was denied more than 300 days prior to the date on which Gill

filed her charge of discrimination, the claim of failure to accommodate under the ADA is untimely.

Accordingly, TBG’s motion will be granted as to this claim.

B. Hostile Work Environment Claims under Title VII. the PDA, and the ADA

Gill also asserts that she was subjected to a hostile work environment on the bases of her

race and pregnancy, in violation of Title VII and the PDA, and because of her disabilities, in

violation of the ADA. See Harris v. Forklift Svs.. Inc.. 510 U.S. 17, 21 (1993) (reaffirming that

Title VII’s prohibition on discrimination includes the creation of a hostile work environment that

is “sufficiently severe or pervasive to alter the conditions of the victim’s employment and create an

abusive working environment”) (internal quotation marks and citation omitted); Fox v. Gen.

Motors Corp.. 247 F.3d 169, 177 (4th Cir. 2001) (concluding that “the ADA, like Title VII, creates

10
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of action for hostile work environment harassment”). To prevail on such claims, thea cause

plaintiff must establish: (1) that she experienced unwelcome harassment; (2) that the harassment

was based on a protected trait; (3) that the harassment was sufficiently severe or pervasive to alter

the conditions of employment and create an abusive atmosphere; and (4) that there is some basis

for imposing liability on the employer. Bover-Liberto v. Fontainebleau Corp.. 786 F.3d 264, 277

(4th Cir. 2015) (en banc), hr moving to dismiss these claims, TBG focuses on the third element,

arguing that the facts alleged in the complaint do not describe the type of severe or pervasive 

harassment required to create a hostile work environment.2 For the following reasons, the court is

unpersuaded.

“[I]n the Fourth Circuit, the question of whether harassment was sufficiently severe or

pervasive is quintessential^ a question of fact.” Hartsell v. Duplex Prods., Inc., 123 F.3d 766,

733 (4th Cir. 1997) (internal citation and quotation marks omitted). The question “is not

answered by a ‘mathematically precise test,’ but rests on a variety of factors, including ‘the

frequency of the discriminatory conduct; its severity; whether it is physically threatening or

humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an

employee’s work performance.” Walker v. Mod-U-Kraf Homes. LLC, 775 F.3d 202, 209 (4th

Cir. 2014) (quoting (Harris. 510 U.S. at 22-23). Moreover, harassment “need not be severe and

pervasive to impose liability; one or the other will do.” Hostetler v. Quality Dining. Inc.. 218

2 To the extent that TBG alternatively suggests that Gill’s claims of hostile work environment are 
time-barred, the court disagrees. Gill alleges that John and Kaylee repeatedly made offensive comments regarding 
her race, pregnancy, and/or disabilities throughout her period of employment with TBG. Viewing the allegations in 
the light most favorable to Gill, the court is satisfied that Gill has sufficiently alleged a continuing violation occurring 
both before and during the applicable limitations period. Consequently, the court finds it appropriate to consider the 
“entire scope” of conduct alleged in support of the claims of hostile work environment, “including behavior occurring 
prior to the limitations period.” Gilliam. 474 F.3d at 142; see also id. at 140 (Under the continuing violation doctrine, 
“a hostile work environment claim may appropriately extend ... to acts that occurred before the limitations period [if] 
the hostile work environment continued within the limitations period as well.”) (internal quotation marks and citation 
omitted).

11
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F.3d 798, 808 (7th Cir. 2000); see also Harris v. Mayor of Baltimore, 429 F. App’x 195, 201 n.7

(4th Cir. 2011) (“Our precedent makes clear, however, that the element is properly reviewed in the

disjunctive, requiring only that a plaintiff prove the harassment was severe or pervasive.”)

(emphasis in original).

In this case, Gill alleges that Kaylee began subjecting her to inappropriate racial remarks in

July of 2017, when Kaylee “started to refer to all African Americans, in conversations with [Gill],

as ‘your people.’” Am. Compl. at 8. Gill further alleges that John began making offensive

comments about her pregnancy in August of 2017, when he started telling Gill that she needed to

go on maternity to leave because “her stomach was too big to be working in the restaurant” and

“no[one] wants their food made by someone with a big belly.” Id. at 9 (internal quotation marks

omitted). In her opposition to TBG’s motion, Gill alleges that Kaylee and John “repeatedly made

offensive comments” regarding her race and pregnancy, that the comments “were made on a

regular basis,” and that they “became a condition of [her] employment.” Pl.’s Opp’n Mot.

Dismiss at 2.

With respect to her hostile work environment claim under the ADA, Gill alleges that John

“harassed her based upon disclosed disabilities,” that the harassment began with the freezer

incident on September 29,2017, and that she “suffered severe emotional distress and did not return

to work for several days” as a result of that incident. Am. Compl. at 10-11. Gill further alleges

that from the time she returned to work on October 4, 2017 until she resigned on November 30,

2017, she was “subjected to an increasingly hostile work environment where she was slandered by

John Peterson to co-workers regarding her disclosed disabilities and her requests for reasonable

accommodations.” Pl.’s Opp’n Mot. Dismiss at 4.

12
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Viewing the allegations in the light most favorable to Gill, as the court must at this stage of

the litigation, the court concludes that Gill has adequately alleged that her supervisors’ conduct

and comments were severe or pervasive enough to alter the conditions of her employment and

create an abusive atmosphere. See Bover-Liberto. 786 F.3d at 278 (observing that a harasser’s

status as a supervisor may be a “significant factor,” since “a supervisor’s power and authority

invests his or her harassing conduct with a particular threatening character”). It remains to be

seen whether Gill can provide evidence of comments or conduct sufficiently severe or pervasive to

create a hostile work environment. At this stage of the proceedings, however, her allegations are

sufficient to survive a motion to dismiss. Accordingly, TBG’s motion will be denied with respect

to Gill’s hostile work environment claims under Title VII, the PDA, and the ADA.

C. Retaliation Claim under the ADA

The court next considers whether TBG is entitled to dismissal of Gill’s claim of retaliation

in violation of the ADA.3 Gill alleges that “she was retaliated against by Kaylee Peterson after

reporting John Peterson’s harassment of herself based on her disabilities on Sept. 29, 2017 and

after witnessing and reporting Navy Washington’s harassment of another worker based on [the

worker’s] disabilities on November 10, 2017.” Am. Compl. at 14. In particular, Gill contends

that Kaylee issued her a “final unwarranted write-up” on November 17, 2017, and that this

“negative employment action . . . would dissuade a reasonable person from opposing and/or

reporting discrimination and harassment.” Pl.’s Opp’n Mot. Dismiss at 4.

The ADA prohibits employers from retaliating against an employee for engaging in

protected activity. 42 U.S.C. § 12203. To state a claim for retaliation, a plaintiff must allege

3 In her retaliation claim, Gill also references Title VII. However, the claim is based on acts allegedly taken 
in response to reports of purported disability discrimination. Because “Title VII does not encompass discrimination 
on the basis of disability,” the Title VII retaliation claim will be dismissed without further discussion. Davis v. Team 
Elec. Co.. 520 F.3d 1080, 1093 n.8 (9th Cir. 2008) (holding that the magistrate judge erroneously treated a claim of 
disability-related retaliation as a possible violation of Title VII).
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“(1) that [s]he engaged in protected activity; (2) that [her] employer took an adverse action against

[her]; and (3) that a causal connection existed between the adverse activity and the protected

action.” Jacobs v. N.C. Admin. Office of the Courts. 780 F.3d 562, 577 (4th Cir. 2015) (alteration

in original) (citation omitted). In moving to dismiss the retaliation claim, TBG focuses on the

second element, arguing that the disciplinary notice issued on November 17, 2017 does not

constitute a sufficiently adverse action. At this stage of the proceedings, however, the court is

unable to agree.

“Because the ADA echoes and expressly refers to Title VII, and because the two statutes

have the same purpose—the prohibition of illegal discrimination in employment—courts have

routinely used Title VII precedent in ADA cases.” Fox. 247 F.3d at 176. In Burlington Northern

& Santa Fe Railway Co. v. White. 548 U.S. 53 (2006), the Supreme Court held that “the

antiretaliation provision [of Title VII], unlike the substantive provision, is not limited to

discriminatory actions that affect the terms and conditions of employment.” Id. at 64. Instead,

“a plaintiff must show that a reasonable employee would have found the challenged action

materially adverse, which in this context means it well might have dissuaded a reasonable worker

from making or supporting a charge of discrimination.” Id at 68; see also S.B. v. Bd. of Educ..

819 F.3d 69, 78 (4th Cir. 2016) (applying the “materially adverse” standard to a retaliation claim

under the Rehabilitation Act); Streiff v. Anne Arundel Ctv. Bd. of Educ.. l:13-cv-00845, 2014

U.S. Dist. LEXIS 174614, at *8 (D. Md. Dec. 18, 2014) (noting that courts “regularly apply White

to ADA and Rehabilitation Act claims of wrongful retaliation to evaluate the materiality of

allegedly adverse conduct”).

14
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Applying this standard, the court is unable to conclude that Gill’s retaliation claim fails a

matter of law at this stage of the proceedings. Courts within the Fourth Circuit, including this

one, have recognized that a written reprimand may constitute an adverse action in the retaliation

context. See Hernandez v. Fairfax Cty,. 719 F. App’x 184, 189 (4th Cir. 2018) (agreeing that a

written reprimand that rendered an employee ineligible for promotions for one year qualified as an

adverse action); Nve v. Roberts. 145 F. App’x 1, 5 (4th Cir. 2005) (holding that “a reasonable jury

could find that, in the context of [the employer’s] system of progressive discipline, the reprimand

and performance evaluation resulted in a material change in Nye’s employment status”); Kim v.

Donahoe, No. l:13-cv-00838, 2015 U.S. Dist. LEXIS 60508, at *25 (M.D.N.C. May 8, 2015)

(observing that “letters of reprimand can be materially adverse”) (collecting cases); Koenig v.

McHugh. No. 3:1 l-cv-00060, 2012 U.S. Dist. LEXIS 40924, at *18 (W.D. Va. Mar. 23, 2012)

(Conrad, J.) (declining to find at the Rule 12(b)(6) stage that a letter of counseling would not have

dissuaded a reasonable employee from pursuing a charge of discrimination). Viewing the record in

the light most favorable to Gill, the court concludes that the final disciplinary notice issued on

November 17, 2017, which placed Gill one step away from termination, was “sufficiently adverse

to survive the pleading stage.” Davis v. Goodwill Indus, of Greater N.Y. & N.J.. Inc.. No.

l:15-cv-7710, 2017 U.S. Dist. LEXIS 48014, at *25 (S.D.N.Y. Mar. 30, 2017) (permitting

plaintiff to proceed on her claim of retaliatory disciplinary warnings). Accordingly, TBG’s

motion to dismiss will be denied with respect to Gill’s claim of retaliation under the ADA.

D. Constructive Discharge Claim under Title VII

In her final claim under federal law, Gill alleges that “she was constructively discharged on

or around Nov. 30,2017 under Title VII... because her work environment became intolerable and

was so hostile it interfered with her work performance.” Am. Compl. at 17. On that particular

15
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date, Gill was “forced to work with Kaylee.” Id at 16. Gill alleges that “Kaylee’s aggressive

body language and refusal to verbally communicate” made the work environment “intolerable.”

Id. at 17. Consequently, Gill called Kaylee that same day and resigned.

“The constructive-discharge doctrine contemplates a situation in which an employer

discriminates against an employee to the point such that [her] ‘working conditions become so

intolerable that a reasonable person in the employee’s position would have felt compelled to

resign.’” Green v. Brennan. 136 S. Ct. 1769, 1776 (2016) (quoting Pennsylvania State Police v.

Suders. 542 U.S. 129, 141 (2004)). In such situation, Title VII treats the employee’s resignation

as being tantamount to an actual discharge. Id “A claim of constructive discharge therefore has

two basic elements”: (1) the plaintiff must show that she was “discriminated against by [her]

employer to the point where a reasonable person in [her] position would have felt compelled to

resign”; and (2) the plaintiff must show that she “actually resigned.” Id at 1777.

In moving to dismiss this claim, TBG correctly notes that the level of intolerability

required to state a claim of constructive discharge is higher than the showing required for a hostile

work environment claim. See Evans v. Int’l Paper Co.. 936 F.3d 183, 193 (4th Cir. 2019); see

also Ulrey v. Reichhart. 941 F.3d 255, 262 (7th Cir. 2019) (“A constructive discharge can result 

from a hostile work environment only if the environment is even more egregious than that needed 

for a hostile work environment.”) (internal quotation marks and citation omitted). The 

demanding standard is not met by allegations suggesting that a reasonable person would have 

viewed resignation as the wisest or best decision. Evans. 936 F.3d at 193. Instead, the plaintiff 

must show that her working conditions became so intolerable that a reasonable person “would 

have had no choice but to resign.” Evans. 936 F.3d at 193 (internal quotation marks and citations 

omitted) (emphasis in original). ‘“Unless conditions are beyond ordinary discrimination, a

16
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complaining employee is expected to remain on the job while seeking redress.’” Id. (quoting

Suders, 542 U.S. at 147).

The Fourth Circuit has made clear that “difficult or unpleasant working conditions, without

more, are not so intolerable as to compel a reasonable person to resign.” Id. For instance, in

Williams v. Giant Food. Inc., the plaintiff alleged that her supervisors yelled at her, told her that

she was a poor manager, gave her poor evaluations, chastised her in front of customers, and forced

to work with an injured back on one occasion. 370 F.3d at 434. The Fourth Circuit agreed with

the district court that such allegations, even if true, did “not establish the objectively intolerable

working conditions necessary to prove a constructive discharge.” Id. Accordingly, the court

affirmed the dismissal of the constructive discharge claim under Rule 12(b)(6). Id.; see also

Ofoche v. Apogee Med. Grp,. No. 19-1157,2020 U.S. App. LEXIS 16149, at *4 (4th Cir. May 20,

2020) (holding that allegations of “discipline, social ostracization, and assignment to less

favorable working conditions” were not “sufficient to make a constructive discharge plausible”);

Stennis v. Bowie State Univ.. 716 F. App’x 164, 167 (4th Cir. 2017) (affirming the dismissal of a

constructive discharge claim where the plaintiff alleged that she “received threatening and

intimidating emails and that the environment was hostile”).

Against this backdrop, the court agrees that the amended complaint fails to state a plausible 

claim of constructive discharge in violation of Title VII. Although the interactions that Gill had 

with Kaylee prior to her resignation may have been frustrating and unpleasant, the court is unable 

to conclude that the alleged facts plausibly rise to the level of intolerability required by existing 

precedent. Accordingly, TBG’s motion to dismiss will be granted with respect to Gill’s 

constructive discharge claim.

17



Case 7:19-cv-00479-TTC-RSB Document 26 Filed 07/09/20 Page 18 of 20 Pageid#: 181

II. Claim under State Law

In addition to her claims under federal law, Gill attempts to assert a state law claim of

negligent supervision against TBG. For the following reasons, the court concludes that this claim

is subject to dismissal under Rule 12(b)(6).

It is well-settled that an essential element of a negligence-based tort claim is the existence

of a legal duty on the part of the defendant. Blue Ridge Serv. Corp. v. Saxon Shoes. Inc., 624

S.E.2d 55, 62 (Va. 2006). When presented with similar allegations of harassment by supervisors,

the Supreme Court of Virginia has held that “there is no duty of reasonable care imposed upon an

employer in the supervision of its employees under these circumstances,” and that it “will not

create one.” Chesapeake v. Potomac Tel. Co. v. Dowdy. 365 S.E.2d 751, 753-4 (Va. 1988)

(declining to recognize a cause of action for negligence supervision where the plaintiff alleged that

the “defendants were on ‘full notice’ that their ‘harassing actions’ toward him affected his physical

condition adversely” and “were guilty of nonfeasance in failing to assist him despite many

requests made to the company”); see also A.H. v. Church of God in Christ. Inc.. 831 S.E.2d 460,

470 (Va. 2019) (“Our precedent... has held that an employer has no general duty to supervise one

employee to protect another employee from intentional or negligent acts.”). Accordingly, in the

absence of a duty to supervise, Gill cannot state a cognizable claim for negligent supervision

against TBG.

Conclusion

For the reasons stated, TBG’s motion to dismiss will be granted in part and denied in part.

The case will proceed on the hostile work environment claims under Title VII, the PDA, and the

ADA, and the ADA retaliation claim. All other claims will be dismissed under Rule 12(b)(6).

18
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The Clerk is directed to send copies of this memorandum opinion and the accompanying

order to the plaintiff and all counsel of record.

9thDATED: This day of July, 2020.

Senior United States District Judge
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

ROANOKE DIVISION

TOIVANIA E. GILL, )
)

Plaintiff, ) Civil Action No. 7:19CV00479
)
) ORDERv.
)

TBG FOOD ACQUISITION CORP., ) By: Hon. Glen E. Conrad 
) Senior United States District Judge

Defendant. )

For the reasons stated in the accompanying memorandum opinion, it is hereby

ORDERED

as follows:

1. The defendant’s motion to dismiss (Dkt. No. 16) is GRANTED IN PART

AND DENIED IN PART;

2. The case will proceed on the plaintiffs hostile work environment claims under

Title VII, the PDA, and the ADA, and the plaintiffs ADA retaliation claim; and

3. All other claims are dismissed under Federal Rule of Civil Procedure 12(b)(6).

The Clerk is directed to send copies of this order and the accompanying memorandum

opinion to the plaintiff and all counsel of record.

DATED: This 9th day of July, 2020.

Senior United States District Judge
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

ROANOKE DIVISION

TOIVANIA GILL, )
)

Plaintiff, Civil Action No. 7:19-cv-00479)
)
)v.
)

TBG FOOD ACQUISITION CORP., ) By: Hon. Robert S. Ballou 
United States Magistrate Judge)

Defendant. )

REPORT AND RECOMMENDATION

In this employment discrimination case, Defendant, TBG Food Acquisition Corp.

(“TBG”) seeks summary judgment against pro se Plaintiff, Toivania Gill (“Gill”) on her claims

under Title VII of the Civil Rights Act of 1964 (“Title VII”), the Pregnancy Discrimination Act

(“PDA”), and the Americans with Disabilities Act (“ADA”) that TBG subjected her to a hostile

work environment. TBG also seeks summary judgment on Gill’s retaliation claim under the 

ADA.1 Dkt. 65. Plaintiff filed a motion to compel and for sanctions. I have considered the

pleadings filed, applicable law, and oral arguments presented, I RECOMMEND that the district

court GRANT TBG’s motion for summary judgment (Dkt. 65) and I DENY Plaintiffs motion

to compel (Dkt. 71).

I. Background

As a preliminary matter, Gill failed to produce counter-affidavits within twenty-one days 

of the Roseboro Notice entered and mailed to the plaintiff on August 2, 2021. Dkt. 68. The 

Notice advised Gill of the summary judgment procedure and the possible consequences if she

1 Judge Conrad dismissed Gill’s claims for (1) negligent supervision under Virginia law, (2) constructive 
discharge (3) disparate treatment under Title VII, (4) failure to provide adequate accommodations under the PDA, 
and (5) failure to accommodate her perceived disabilities under the ADA. Dkt. 27.
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failed to respond. Id. At the summary judgment stage, a party cannot merely rely on matters

pleaded in the complaint, but must respond to a summary judgment motion with a factual

affidavit or a similar verified sworn pleading that is signed, sworn, and submitted under the

penalty of perjury. Williams v. Griffin, 952 F.2d 820, 823 (4th Cir. 1991) (citing Kipps v. Ewelh

538 F.2d 564, 566 (4th Cir. 1976)); Fed. R. Civ. P. 56(e). Indeed, for summary judgment

purposes, a verified complaint is the equivalent of an opposing affidavit, when the allegations

contained therein are based on personal knowledge. Griffin. 952 F.2d at 823 (citing Davis v.

Zahradnick. 600 F.2d 458, 459-60 (4th Cir. 1979)). However, since Gill failed to produce a

verified complaint or counter-affidavits, the court cannot rely on the factual allegations that are

only present in Gill’s Amended Complaint.2

The facts taken in the light most favorable to Gill as the nonmoving party show that TBG

hired Gill, an African American woman, in May 2017, to work as a front cashier at a Dunkin’

Donuts store in Roanoke, Virginia (“Store”). Def.’s Mot. for Summ. J. (“Def.’s Br.”), Ex. 1, Gill

Dep., 9. At the time, Gill was pregnant in what was determined as a high-risk pregnancy. Def.’s

Br., Ex. 9. Gill worked without incident until July 2017 when TBG brought in John and Kaylee

Peterson as supervisors at the Store. Gill claims that at this point she began to endure such

harassment from John and Kaylee Peterson that it became a hostile work environment.

Gill’s hostile work environment claims arise under Title VII, the PDA, and the ADA. The

Title VII claim relates to comments that Kaylee Peterson referred to African Americans as “your

people” in conversations with Gill for purposes of hiring individuals to work at the Store. Gill

Dep., 24-26. Gill believes that Ms. Peterson made these comments because of Gill’s race. Other

2 For the reasons explained in this Report and Recommendation, even if Gill produced verified counter­
affidavits in accordance with the Roseboro Notice, her allegations would not survive the Defendant’s motion for 
summary judgment.

2
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than Ms. Peterson’s “your people” comments, Gill does not allege that other racial remarks were

directed towards her. Nor does she provide specific dates of when the “your people” comments

were made.

Regarding the claim of a hostile work environment under the PDA, Gill contends that

beginning in August 2017, John Peterson regularly made “offensive comments” regarding Gill’s

pregnancy and the size of her belly. To be clear, Gill asserts that only Mr. Peterson made

comments about her pregnancy during her employment. Gill Dep., 40. Specifically, Gill

contends that Mr. Peterson would repeatedly ask when she was going on maternity leave and that

“nobody wants their food made by a woman with a big stomach.” Gill Dep., 39. It is undisputed

that John Peterson relocated to another Dunkin’ Donuts store on October 7, 2017 and never

worked with Gill after that date. John Peterson Aff. at H 3; Gill Dep., 38^40.

Gill premises the ADA hostile work environment claim on an incident in which she

became locked in the walk-in freezer at the Store. Gill contends that John Peterson allegedly

overheard a conversation on September 29, 2017 in which Gill mentioned that she suffers from

post-traumatic stress disorder (“PTSD”), severe anxiety, claustrophobia, and major depressive

disorder. Gill Dep., 42^13. Later that same day, Gill was in the walk-in freezer when John

Peterson John turned off the lights and prevented Gill from opening the freezer door causing her

to suffer an anxiety attack. Gill Dep., 44^15. Gill informed Kaylee Peterson about this incident

and remained off work for several days afterwards due to emotional distress. Id., 45.

On approximately September 30, 2017, Gill reported the freezer incident and her fear to

enter the freezer to Kevin Allardi (“Allardi”), a district manager for TBG. Def.’s Br., Ex. 4,

Allardi Aff at 1-2. Gill also contends that she disclosed her diagnosed mental impairments and

expressed concerns about returning to work with John Peterson. Allardi denies, however, that

3
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Gill told about him about her mental disabilities and also denies that she requested an

accommodation for these difficulties. Allardi Aff. at f 6. Allardi stated to Gill that he did not

think John Peterson meant harm, but he investigated the incident, and instructed Mr. Peterson to

apologize to Gill, which he did on October 4, 2017. Id at U 8. On October 3, 2017, Gill spoke to

Lena Vladsky (“Vladsky”), HR Director for TBG, regarding the freezer incident and Kaylee

Peterson’s “your people” comments. Gill Dep., 53; Def.’s Br., Ex. 5, Lena Vladsky Aff. at 4.

During the freezer investigation, both Vladsky and Allardi notified Gill that they did not believe

Kaylee’s “your people” comments constituted discrimination or harassment. Allardi at ^ 10;

Vladsky Aff. at 6.

Gill and John Peterson worked together on October 4, 6, and 7, 2017, however, there

were always other employees working with them. Def.’s Br., Ex. 2 at 10-19; Gill Dep., 31:4-6.

Again, it is undisputed that after John Peterson’s relocation on October 7, 2017, he never worked

with Gill after that date.

Gill’s retaliation claim is based on a November 10, 2017 incident in which Gill

confronted a co-worker who allegedly was harassing another co-worker with disabilities. Gill

Dep., 74-78. On November 13, 2017, both parties in the altercation received written write-ups

from Kaylee Peterson. Def.’s Br., Ex. 2 at 23-28. Gill received and signed the write-up alleging

that she had spoken to a co-worker in an elevated voice and would have created a disturbance if

customers had been present in the store. Id. at 26-28.

On November 17, 2017, Gill received a second written write-up detailing alleged

incidents of misconduct dating back to August of 2017 including accusations of

“insubordination” for her refusal to get items out the freezer. Def.’s Br., Ex. 2 at 29-31. The

disciplinary notice was marked as a final warning and indicated that Gill would be subject to

4
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further disciplinary action, including termination, if her behavior and performance did not

improve. IcL The final warning write-up listed two occasions in August 2017 where Gill had a

“loud, belittling, antagonistic, and intimidating” tone towards a store manager since the manager

did not have a headset on and also “created [an] uncomfortable and hostile environment during a

shift” due to Gill’s “loud and irate demand” with a shift leader. Id. at 29. The final warning also

detailed Gill’s “unprofessional conduct” on October 21, 2017 where she was reprimanded for her

irate conduct towards a co-worker and her failure to alert a manager instead. Id. Other

performance and behavior issues in the final warning letter included Gill threatening to sue co­

workers for bumping into her, refusing to communicate with certain co-workers, and refusing to

walk into the cooler or freezer. Id The letter concluded with a “specific plan of action for

improvement,” which notified Gill that future misconduct would lead to disciplinary action up to

termination. Id. at 30.

Gill gave birth on November 22, 2017, and reached out to Kaylee Peterson on November

27, 2017 about returning to work. Def.’s Br., Ex. 8. Kaylee Peterson, thereafter, placed Gill on

the work schedule on November 30, 2017. Gill worked only one day, and on December 1, 2017,

she resigned from her job and sent a text to Kaylee Peterson stating that she had “jumped the gun

returning to work so early” and did not have childcare. Defs.’ Br, Ex. 2 at 32-33. Gill never

contacted anyone at TBG about returning to work. Kaylee Peterson Aff. at f 24.

Gill filed a charge of discrimination with the Equal Employment Opportunity

Commission (“EEOC”) on September 12, 2018, and on March 29, 2019, the EEOC mailed to

Gill a right-to-sue letter which Gill received on April 1, 2019. Def.’s. Br., Ex. 6; Am. Compl. at

5, 20. Thereafter, Gill filed this action on July 1, 2019.

II. Summary Judgment Standard

5



Case 7:19-cv-00479-TTC-RSB Document 77 Filed 02/28/22 Page 6 of 13 Pageid#: 703

The court must grant summary judgment if the movant shows that there is no genuine

dispute as to any material fact and the movant is entitled to judgment as a matter of law. Fed. R.

Civ. Pro. 56(a); Celotex Corp. v. Catrett. 477 U.S. 317, 322 (1986). “A dispute is genuine if ‘a

reasonable jury could return a verdict for the nonmoving party.”’ Libertarian Party of Va. v.

Judd. 718 F.3d 308, 313 (4th Cir. 2013) (quoting Dulaney v. Packaging Corn, of Am., 673 F.3d

323, 330 (4th Cir. 2012)). A fact is material if it might affect the outcome of the suit under the

governing law. Anderson v. Liberty Lobby, Inc., 477 U.S. at 242, 248 (1986). In determining

whether a genuine dispute of material fact exists, the court must view the evidence in the light

most favorable to the nonmoving party. Tolan v. Cotton, 572 U.S. 650, 657 (2014).

III. Analysis

A. Hostile Work Environment

To prove a hostile work environment, claim under either Title VII (including the PDA) or

the ADA, plaintiff must “show that there is (1) unwelcome conduct; (2) that is based on the

plaintiffs [race, pregnancy or disability]; (3) which is sufficiently severe or pervasive to alter the

plaintiffs conditions of employment and to create an abusive work environment; and (4) which

is imputable to the employer.” Boyer-Liberto v. Fontainebleau Corp., 786 F.3d 264, 277 (4th Cir. 

2015) (internal citations omitted).3

Title VII requires a person aggrieved by an unlawful employment practice to file a charge

with the EEOC within 300 days of the last act of discrimination. 42 U.S.C. § 2000e-5(e)(l). This

same filing period also applies to hostile work environment claims under the ADA and the PDA.

See Bvington v. NBRS, 903 S.Supp2d 342, 351 (D. Md. 2012); see also, Wenzlaffv.

3 The PDA amended Title VII to add that discrimination “because of sex” or “on the basis of sex,” includes 
discrimination “on the basis of pregnancy, childbirth, or related medical conditions.” Barnes v. Hewlett-Packard 
Co.. 846 F.Supp. 442, 443 (D.Md.1994); 42 U.S.C. § 2000e(k).

6
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NationsBank. 940 F. Supp. 889, 892 (D. Md. 1996) (citing 42 U.S.C. § 2000e-5(e)). Generally,

because each discrete act starts a new clock for filing charges alleging a wrongful act, the charge

must be filed within 300 days after the act occurred. National Railroad Passenger Corn, v.

Morgan. 536 U.S. 101, 102 (2002). As to hostile work environment claims, however, the

continuing violation doctrine applies, and “a charge alleging a hostile work environment claim . .

. will not be time barred so long as all acts which constitute the claim are part of the same

unlawful employment practice and at least one act falls within the time period.” Id at 122. Thus,

the employee need only file one charge within 300 days of any act which is part of the hostile

work environment. IcL at 118. Here, Gill must establish that at least an act constituting the hostile

work environment under Title VII, ADA or PDA occurred after November 16, 2017.

1. Title VII Hostile Work Environment

Plaintiffs claim that she suffered a hostile work environment under Title VII are based

upon the purported comments by Kaylee Peterson referring to all African Americans as “your

people” and that John and Kaylee Peterson repeatedly made offensive comments about her race

on a regular basis to the extent that it became a condition of her employment. At the summary

judgment stage, Gill must come forward with evidence not only of the statements made, but also

that such statements were so severe and pervasive that it interferes with an employee’s work

performance. Walker v. Mod-U-Kraf Homes. LLC. 775 F.3d 202, 209 (4th Cir. 2014);

Matsushita Elec. Indus. Co. v. Zenith Radio Corn.. 475 U.S. 574, 586-87 (1986). Whether

harassment is sufficiently severe to constitute a hostile work environment is typically a fact

question, but here, Gill has simply failed to offer any evidence as to how the race-based

comments satisfy the third prong of her burden of showing that she suffered an abusive work

environment that was so severe and pervasive that it interfered with her work performance.

7
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Gill has also failed to come forward with evidence that the comments regarding her race

continued after November 16, 2017. That is, Gill has not articulated any comments or actions by

John or Kaylee Peterson based upon her race within the required 300 day filing period which

would be part of a hostile work environment. Gill Dep., 24:5-18, 25:13-15. Thus, I recommend

GRANTING the motion for summary judgment as to the hostile work environment claim under

Title VII.

2. Pregnancy Discrimination Act

Gill bases her claim that she suffered a hostile work environment under the Pregnancy

Discrimination Act on the comments made by John Peterson that she needed to go on maternity

leave because she had a big belly. Importantly, Gill contends that although John Peterson made

other pregnancy related comments, he was the only person to do so. Gill stopped working with

John Peterson when he left the store on October 7, 2017 - more than 300 days before Gill filed

her charge of discrimination with the EEOC. Gill has not come forth with any evidence that

conditions which could constitute a hostile work environment relating to her pregnancy

continued after John Peterson left the store in October 2017. Accordingly, I recommend that the

district court GRANT the motion for summary judgment as to the hostile work environment

claim under the Pregnancy Discrimination Act.

3. ADA Claim

Gill bases the ADA hostile work environment claim initially on the freezer incident

which caused her severe emotional distress and caused her to be out of work several days. Gill

has also contended that John Peterson slandered her to co-workers and that she was denied

reasonable accommodations for her disclosed disabilities of post-traumatic stress disorder, severe

anxiety, claustrophobia, and major depressive disorder. The district court found that Gill alleged

8
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sufficient facts in her complaint to survive a motion to dismiss. At the summary judgment stage,

however, Gill must come forward with admissible evidence under penalty of perjury to establish

a factual dispute as to the elements of her claims. Here, she does not provide any evidence of the

pervasiveness of the statements made to her, that those statements were based upon her

disability, or that the actions of John Peterson or others materially changed the nature of her

workplace. See Bover-Liberto, 786 F.3d 264, 277. Therefore, I recommend that the district court

GRANT TBG’s summary judgment on the ADA hostile work environment claim.

B. ADA Retaliation Claim

Under the ADA, an employer is prohibited from retaliating against an employee for

engaging in a protected activity. 42 U.S.C. § 12203. “To establish a prima facie retaliation claim

under the ADA, a plaintiff must prove (1) [she] engaged in protected conduct; (2) [she] suffered

an adverse action; and (3) a causal link exists between the protected conduct and the adverse

action.” Sowers v. Bassett Furniture Indus., Inc.. No. 4:19CV00039, 2021 WL 276169, at *6

(W.D. Va. Jan. 27, 2021) (quoting Reynolds v. Am. Nat. Red Cross, 701 F.3d 143, 154 (4th Cir.

2012)). The plaintiff must show that “a reasonable employee would have found the challenged

action was ‘materially adverse’ and that it might have ‘dissuaded a reasonable worker from

making or supporting a charge of discrimination.”’ Burlington N. & Santa Fe. Rv. Co v. White,

548 U.S. 53, 68 (2006). For a retaliatory action to be material, it must produce a significant, not

trivial, harm. Adams v. Anne Arundel Cnty. Pub. Sch., 789 F.3d 422, 431 (4th Cir. 2015). When

those elements are satisfied, the burden shifts to the employer to rebut the presumption of

retaliation by articulating a legitimate non-retaliatory reason for its actions. If the employer

satisfies that burden, the plaintiff must demonstrate that the proffered reason is a pretext.

McDonnell Douglas Corn, v. Green. 411 U.S. 792 (1973).

9
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Here, the only potential adverse action to occur within the statutory timeframe is the

November 17, 2017 write-up. Gill contends that she engaged in protected activity when she

complained about the freezer incident and the altercation with the co-employee who was

harassing another co-worker. For a disciplinary write-up to be deemed materially adverse, there

must be some additional consequence such as becoming ineligible for a promotion. See

Hernandez v. Fairfax City, 719 F. App’x 184, 189 (4th Cir. 2018). In this case, Gill has offered

no evidence that receiving the write-up had a materially adverse effect on her employment other

than serving as a final warning. Both Gill and the co-worker were written up for getting into a

verbal altercation in the Store where customers could hear. Def.’s Br., Ex. 2 at 23-28. Further,

evidence supports that the November 17, 2017 write-up addressed legitimate workplace issues

unrelated to Plaintiffs alleged complaints of disability discrimination. Id. at 29-31. TBG

documented issues with Gill throughout her employment dealing with her interactions with other

co-workers, managers, and customers. For example, from July to August 2017, Kaylee Peterson

documented six occasions where Gill was tardy and was notified that “future disciplinary action

up to and including termination [would] occur” if she continued to arrive late to work. Id. at 9. In

August 2017, TBG documented on two occasions where Gill displayed “unprofessional conduct

towards [her] coworkers” due to her “loud, belittling, antagonistic. Intimidating” and “irate”

tone. Id. at 29. On October 21, 2017, a shift leader submitted a complaint detailing Gill’s

negative interactions with herself and a new co-worker. Id. at 21, 29. Further, TBG managers

documented Gill’s altercations and negative interactions with co-workers, such as when Gill

scolded a co-worker for workplace messiness during rush hour and was told by the TBG

managers to defer to them before addressing co-workers in such a manner. Id. at 20. TBG also

documented a negative interaction with a customer where Gill was “sucking her teeth and saying

10
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rude things under her breath” after Gill made an error that required a manager to issue the

customer a refund. Id. at 22.

The November 17, 2017 write-up documented Gill’s refusal to go into the cooler or

freezer. Id. at 29. Gill admitted that going into the cooler and freezer is an essential job function

for all crew members. Gill Dep., 218-219. TBG initially attempted to work around Plaintiff s

refusal but contends that this created customer service issues. Def.’s Br., Ex. 2 at 30. The write­

up pertaining to the freezer is related to her disability but is not based on the disability.

Accordingly, it is RECOMMENDED that an order be entered, GRANTING TBG’s

motion for summary judgment. Dkt. 65.

C. Motion to Compel

Ten days after TBG filed its motion for summary judgment and after the discovery cut­

off, Plaintiff filed the Motion to Compel Forensic Imaging, for Order of Preservation of

Evidence, for Production of Evidence, for Appointment of Expert and for Sanctions. Dkt. 71.

This Court previously recognized that “courts in the Fourth Circuit routinely deny motions to

compel that are filed after the discovery deadline when no good cause is shown for the delay.”

See Reed v. Beverly Hills Porsche, No. 6:17-cv-59, 2018 WL 10396251 (W.D. Va. Jan. 12,

2018). Gill’s motion was filed after the expiration of the July 23, 2021 extended discovery

deadline (Dkt. 63) at her request (Dkt. 44). Thus, I find the motion to compel untimely.

The discovery requests about which Plaintiff now complains were served on June 1

2021, and July 14, 2021. Gill argues that TBG possesses or destroyed video footage evidence

and that Chad Hutchinson’s affidavit does not explain whether the footage can be restored. PI.

Mot. to Compel at 3-4, Dkt. 71. Gill also argues that TBG failed to respond to her discovery

requests and redacted information on her requested timesheets of John Peterson’s shifts. Id. at 4-

5. TBG responds that the redacted names on the timesheet are non-managers and not responsive

11
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to Plaintiffs requests for production that specifically sought information with respect to

managers working in October 2017. The Defendant complied with the interrogatory requests.

The request for a court appointed neutral forensic expert is unnecessary. Hutchinson was a

technician for CoLiant Solutions, which installs and provides tech support for Dunkin Donuts’

video surveillance systems. The request for TBG “to submit computer, electronic surveillance,

and ALL electronic devices to a neutral forensic expert for review and evaluation” is

burdensome and there is no basis for this request.

Lastly, both parties request sanctions against the other party for the costs associated with

Gill filing this motion and in TBG’s case for the costs and fees associated with having to defend

the motion.

Finding the Plaintiffs motion to compel untimely and unnecessary, the motion is

DENIED. Dkt. 71.

IV. CONCLUSION

For the reasons set forth in this Report and Recommendation, I recommend that the

district court GRANT Defendant’s motion for summary judgment and I DENY Plaintiff s

motion to compel.

The clerk is directed to transmit the record in this case to the Honorable Thomas T.

Cullen, United States District Judge, and to provide copies of this Report and Recommendation

to the pro se plaintiff and counsel of record. Both sides are reminded that pursuant to Rule 72(b),

they are entitled to note any objections to this Report and Recommendation which must be filed

within fourteen (14) days hereof. Any adjudication of fact or conclusion of law rendered herein

by me that is not specifically objected to within the period prescribed by law may become

conclusive upon the parties. Failure to file specific objections pursuant to 28 U.S.C.

12
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§ 636(b)(1)(C) as to factual recitations or findings, as well as to the conclusion reached by me,

may be construed by any reviewing court as a waiver of such objections, including a waiver of

the right to appeal.

Entered: February 28, 2022

Robert S. Ballou
United States Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

ROANOKE DIVISION

)
TOTVANIA E. GILL, )

)
) Civil Action No. 7:19-cv-00479Plaintiff,
)
) ORDERv.
)

Hon. Thomas T. Cullen 
United States District Judge

TBG FOOD ACQUISITION CORP., ) By:
)

Defendant. )

The court referred Defendant TBG Food Acquisition Corp.’s (“TBG”) motion for

summary judgment (ECF No. 65) to Magistrate Judge Robert S. Ballou for report and

recommendation (“R&R”), pursuant to 28 U.S.C. § 636(b)(1)(B). Judge Ballou entered his

R&R on February 28, 2022. (ECF No. 77).

The court has reviewed the R&R, the Plaintiff Toivania E. Gill’s objections1 to the

R&R (ECF No. 79), and TBG’s response to Gill’s objections (ECF No. 81). The issues are

1 Three points deserve attention. First, TBG argues that Gill’s objections “fail[] to offer any specific or 
particularized objections” to the R&R as is required under 28 U.S.C. § 636(b)(1)(B). But the court finds that, 
particularly because of the leniency afforded pro se parties, each of the subheadings in her filing constitute a 
specific objection to the R&R. (See ECF No. 79.) Second, Judge Ballou’s R&R noted that Gill had not submitted 
a verified complaint or counter-affidavit and that the court could not consider the factual allegations in Gill’s 
complaint as evidence at summary judgment. (ECF No. 77, at 2.) On March 11—ten days after the R&R was 
entered—Gill filed an affidavit. (See ECF No. 78.) Gill’s affidavit is untimely because was filed after the 
discovery cut-off date, the dispositive motion deadline, the court’s hearing on TBG’s motion for summary 
judgment, and the filing of the R&R. The court will not consider the statements in the affidavit as evidence 
and, in any event, no facts alleged therein would materially alter the outcome. Finally, many of Gill’s objections 
pertain to her motion to compel (ECF No. 71). This non-dispositive motion was properly referred to Judge 
Ballou and he made his final ruling denying the motion at the end of his R&R. (See ECF No. 77, at 11—12.) 
Even if the court were to construe Gill’s objections to Judge Ballou’s ruling as a motion for reconsideration, 
the court would find that the decision is not “clearly erroneous” and deny such a motion. See 28 U.S.C.
§ 636(b)(1)(A).
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adequately addressed in the R&R and the parties’ briefs. Oral argument would not materially

aid the decisional process. Accordingly, the court hereby ORDERS that:

(1) Gill’s objections to the R&R (ECF No. 79) are OVERRULED;

(2) The R&R (ECF No. 77) is ADOPTED; and

(3) TBG’s motion for summary judgment (ECF No. 65) is GRANTED.

ENTERED this 25th day of March, 2022.

/ s/ Thomas T. Cullen
HON. THOMAS T. CULLEN 
UNITED STATES DISTRICT JUDGE
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