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QUESTION(S) PRESENTED

In the dbntext of a‘motién under .28 U.S.C.a§ 2255 and- a sub-

sequent Application for Certificate of Appealability (COA) under.

28 U.S.C. § 2253 Petitioner presents the following two queéﬁions:

Iv_After follow1ng Bué¢hheim for over 8 mlnutes, undercover off~
icers initiated a trafflc stop, called for a narcotlcs can-

©  ine, and then waited for a computer equipped squad car to
issue a spéeding citation. Evidence. discovered during post-
conviction proceedlngs established the officers had. the means
to issue a manual c1tat10n and no delay was nocessary, despite
"what the suppression court found and held as the reason’ to
deny suppression. ' '

- pid the 'district court abuse its ‘discretion when it
refused to order an evidentiary hearing on: (1) Was
Counsel Constitutionally ineffective for not discovering
the readily available facts that one of- the  stop's
officers had been issued a manual citation book and was
permitted by policy to issue manual citations?; and (2)

- Whether the traffic stop was impermissibly delayed under
Rodriguez v United States, 575 U.S. 348 (2015) :

II. This Court has conSLStPntly construed AEDPA's COA clause to
ensure habeas corpus petitioners, who were denied rellef in
the district court, have a meaningful opportunity for review.
. Buchheim's application for COA raised substantial'questions
ef law, novei Rodriguez @ﬁestions, and factual record confl- g
icts. In a oné sentence judgement the Eighth Qircuit denied ;

the application in.its entirety. \
Did. the ' ‘Eighth Circuit fail in its statutory and
‘Constitutional ‘“obligation to provide Buchheim with a
meaningful review of his habeas denial? Additionally:
Does the paucity of the .panel's opinion unreasonably
interfere with meaningful review of its decision?

1 - Please note Fourth Amendment challenges are cognizable in pbst'conviction
proceedings .in- the Eighth Circuit. See Baranski v United States, 515 F.3d
857, 860 (8th Cir. 2008/




Al

11

LIST OF PARTIES .
All parﬁee appear In the eapﬁon of the case oh the cover pége

All partnes do not appear in the caption of the case on the cover page A list of all

' part:es to the proceedtng in the court whose judgment is the subject of this petltlon'

is as follows

ii



Table of Contents

Questions Presented e o o s o ® o o o & s 8 o s e o =

Parties .- - - . . - . [ . . - . . . . LI . - - - - - .

Table Of Authorities - - - - - L - L] L] - - - L] . - L] L

Opinions BelOW =« « o « o o o o o o o o ¢ o o s s s «

JuriSdiCtion - . . . . . . . - L4 . . - - - . . . L] - -

Constitutional and Statutory Provisions Involved . . .

Statement of the Case . « ¢ o« ¢« o o o ¢« o o o o o o o o

A.
B.
C.
D.

Summary of Case . - Ll - - - - - L d - L ] L ] - L] - - -
Criminal Proceedings « o« « « o o o o o o o o o o =
Post-Conviction Court Proceedings « « « « « « « =

Appellate Habeas Proceedings « « ¢ o o o o o « « &

Reasons for Granting the Writ . . « ¢ ¢ ¢ ¢ « o & o« =« =

A,

The historic purpose and power of the Great Writ
as a bulwark of our civil 1liberties has been
impermissibly undermined by district and circuit
courts emphasizing process and procedure over the
interests of justice and liberty interests. -« . -

This case provides an ideal vehicle to correct
the drift of Jjurisprudence towrard Price's
procedure morass and bring it back towards a.
focus on the Constitutional concerns the Great
Writ was meant to surface. .« « ¢ ¢ o = o o o o

1. The District Court abused its discretion
when it declined to wuse 1its plenary
inquiry power to determine if: (a) Counsel
was ineffective for failing to discover
officers had a quicker method to issues a
citation; and (b) the "extra mission"
delayed impermissibly extended the stop
under ROAEriquUezZ. s« « o o « o o » = = o o

2. The sparse appellate opinion prevents
proper review, necessitating the
conclusion that the Eighth Circuit denied
Buchheim a meaningful opportunity for
review on the District Court's readliy
apparrant procedural €rrors. « « « o« o o o

ConClusj.Ol'l - ° . . L] - L] L] . . - - [ L] - . - - - . . -

iii

[

o U o= NN

17

17

19

20



Appendix
Appendix
Appendix
Appendix
Appendix
Appendix

Appendix

Appendix

L I < I w e T v ¢ B

H

Index to Appendices

- 8th Circuit Panel Denial
- District Court Denial of §2255
- 8th Circuit en bane Denial
~ Full text of Constitutional & Statutory Provisions
- Exhibit 11*, Timeline of Stop
- Exhibit 10", cedar Rapids Police Department

/ manual citation log check out sheet
- Exhibit 9%, Cédar Rapids Police Department

- Patrol Officers Supplemental Report

- District Court order Denying Suppression Hearing

* -~ Filed as part of the Habeas Record in the District Court

iv



Table of Authorities

Case Page
~Apprendi v. New Jersey ' ' : ' 12
530 U S 466 (2000)oooooo-a-.-.o-aa..o..ooocooco.ooooc.'co-oo.--

Baranski v. United. States a .1 7
515 F3d 857 (8th Clr. 2008)..........................-..... r’

Blackledge v. Allison B - 19
431 U. S. 63 (1977)'07.OQ.-.-OOuc..ofcocoo.oc...oo-oo.-c-.a.a.c

Ccleman v. Thompsbn : ' - S
SOlAU.S. 722'(1991)..ﬂ-ooooooooo.ocooo....ooo.o..coo.-io.o.(oc14

Ex Parte Bollman and Ex Parte Swartwout :
4Cranch 75' 95 (180‘7)..l.'IIl.......ll.....’l............l...10

Farkas V. Warden FCI Butner ITI .
972F3d 548 (4th Clr. 2020).....‘..I..........QQ..C.Q’O...9, 10

Fay v. Noia ' ' :
372US 391 (1963)...................I................9' 11’(‘13

Galtieri v. Wainwright
582 F‘2d 348 (Sth Cir." 1978) - ’“. ® ® & 0 > '. 2 ® 2 8 5 ® P & 6 ¢ " OO NP ._. -« & » 15

Gideon v. Walnwrlght - ' ' 12
372 U S. 335 (1963)............‘.............-............'....

. Gilbert v. United States ' :
- 640 F.3d 1293 (llth Cir‘ 2011)..@3{0.00...¢......ooo.aac.ooco.16

Grzegorczyk v. United States - 20
. 1425 Ct. 2580 (2022)',....0......l...l.....'......l....O....

Harrls v. Nelson- i
394US 286 (1969)..’.....0..................-...-l ..... 011' 19

Jones v. Cunmingham : o : . 16
317 U So 236 (1963)0o00l--o-io.sg.oo.ol.oocg...c.i.oo.ooo."o-‘

Klmmelman v. Morrison 12
477US. 365 (1985)......................"'...l.l'.

Leavitt v. Arave
682F3d 1138 (gth Clr. 2011)......O......Q..........'........13'

Lee v.‘Kemna‘ o - ) 14
213 F.3d 1037 (8th Cir;_ 2000)'_.\_......QlO&bll.......o.........0...-«

Maxi v United States
2023 U. S..App. Lexis 6673 (11 Clr, March 20, 2023)""""""19'



McCleékey v. Zant 10
499U S. 467 (1991)...O'A.'.0..‘0.0...,0"I-.'.l._"l..I..QOO...¢.>....

Mlller El v Cockrell . '
537US. 322 (2003)ooocooo-ooo--...oacc.ooacoooo.-oo.o..oo-..lg

e -Padllla v. , Kentucky Ca ' ' et
. 559US. 356 N. 13 (2010)........'...'......T.....?......‘....... 2

‘Price v. Johnston .
334 U.S. 266 (1948)..o-.a.oooooooooco.ooooq--o.-.ooo.oooooll' 12

B - Rose v, Lundy - - 14
455US. 509 (1982)...O.Q....l.....‘......0...'...0.....0..... 2

Rodrlguez v.i United States

575US. 348 (2015)¢I...OC......OICO...I.'I.-....OOO... l' 8' 18

Sanders v. Unlted States 10, 17
373US. 1 (1963)....‘CC‘..‘.O‘.....I..O.........I.......O

Smith v. Murray o ' | 10, 13
47'7US 527 (1986)oocoo.-oa.ooooooo-.---h.._..ccoooa.ooo.- .

466US. 668 (1984).0.0..0.000'.-00..----00.:0..00

Townsend v. Sain
15, 16, 18, 19
372U.S. 293 (1963).-o.o..ooo.oaooooo...-c00011' ’ ’

United States v. Cronic : ' . 12
466 U.S. 648 (1984).......'....-...........I.....‘....'........‘..

United States v. Gonzalez- Lopez . - 12

Strickland v. Washington l 8; 12, 18, 19
548 Us. 140 (2006)...-....-...aoo.ooo‘.ooa-ooooca.oooo‘ulcoo-

United States v. Surratt ' : , 13
797 F.3d240 (4th CiIC. 2015)00........'.....Ql'l'".‘........' .

‘United States v.. Quin , ‘ S . 1h
836 F.zd 654‘(lst Cir. 1988)-."-.....’........”'.'.....f....."...

Witt v. Wainwright ' ,'.,,,LL&
470US 1039 (1985)-ooooo.o-o.--oooao.oo.»--ooooo ooooo -
Contitution : ) 1
Art. ISeC. 9' Cl 2. o.oo.oo‘ol.o'--o.o-o..ooo-ooo--o-=6.----t5'¢.¢0‘0‘2
Flfth Amendmenton.-‘o.ooonoo.ooocca.o.o.o.oooooo.clo‘tctttCOOCO'
o-col' l' 2’ 4' 7
Fourth Amendment............-o.o--o-ooo.oo.--oo- 2

S.'I.Xth Amendmento..-....'ﬁooooo-oo.oo-.o-ooq,oo-oo-ooooo.a..oo.o.

vi



_ Statutes

21
21

28

28
28

Rules

u.s.cC.
v.s.c.
U.S.C.
U.S.C.
U.S.C.

§841.--..-.&.-.............1...-¢-o-----0“°"'°""'°¢

§85100.}.f...0-%.o.o.-c-o:,p-od#voﬁ-.c.f.oooooooocf.oo4
§'2243...o.0‘0oo|...o.co..o;cnooc-.-‘--oocoaco-oo.o‘.ooclol

522540000000000000000.-.co.oo.o..c.c....o.ooo..o...o.ll

§2255....l...............‘l............'.....0.. PaSSlm

Civ\j_l Rule 52(b)0‘.o...o..o‘....ooo.A...o...co.o.......co..!..'*_‘iﬂg

Civil Rule Sg(e)...cc.....o’o..;.oo.O....QO.‘O..O.....o.’o‘o-oo.o‘..s o

CAB Local Rule 30A (a)(z)..ooooooooooo.ooooooooo-oo.o-oo-.cooonoz

Supreme cOurt Rule 14 1(f)...Q.......Q..tno......-..cc.'.o......l

Other

Federal Judciary Act of 1798'
Chapter 20' §14.1 Stat. 81-82..'..........-.....l..,....'....'...'.10

vii



_ IN THE o
SUPREME COURT-OF THE UNITED STATES

PETITION FOR WRIT OF .CERTIORARI

Petitioner respectfully prays that

a writ'bf'certiorari'issué to review the judgment below.

I. OPINIONS BELOW

The uppublished opinion bf the United States Court of Appeals
for the Eighth Circuit which appears at Appendix A to this petition.

. II. JURISDICTION

A}

The date on which the Unitéd~StatesiCourts of Appeals decided

my case was November 7, 2022. After which I filed a timely petition
for rehearlng, which was denied by the Unlted States Court of

. Appeals on January.10th, 2023. A copy of the order denylng rehearlng
appears at Appendix B. '

I11. Constitution of the United States
. (S.C. Rule 14.1(f))

U.S. Constitution
Art.I Sec. 9, C1 2. .
The Privilege of the Writ of Habeas Corpus shall not be suspended,
Gnless when in Cases of Rebellion or Invasion the public Saftey
may require it. | ‘ -
Amendment 4 .
The'right of the people to be secure in their.persons, houses

papers, and effects, against unreasonable searches and seizures,

shall not be violated.
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No person shall . . + be deprived of life, liberty or property,

without due process of 1aw:_

Amendment 6
In all criminal prosecutions, the accused shall enjoy the

right to . ... have the Assistance of Counsel for his defence.

Statute
' . K
28 U.S.C. §2253(¢) )
(2) A certificate of appealability may issue under paragraph
(1) only if the applicant has made a substantial showing
of the denial of constitutional right.

28 U.S.C. §2255
(b) Unless the motion and the files and records of the case
conclusively show that the priscner is entitled to no relief

~ the court shall . . . gfant a prompt hearing thereon.

‘

Please note the above text is the relivent portion of the
Constitution or Statute. Full text of the cited provisions appears
at Appendix D attached to this writ.’ - S ;

: .. 1V. Statement of the Case

A. Summary of Caée _ .

The primaryfissue throughout Buchheim's criminal and post
convictioﬁ ﬁroceeding-haS'always been the legality of thé traffic
stop at the heart. of the Government's case. All parties, and the
court, agreed the outcome of his two suppression ﬁearings was

dispositive to the case (R. Doc.21l, Initial §2255 Motion, "Pet.”

P,

2 -'R. Doc.: refers to documents on the habeas proceedings docket in the district court, ND TA
case. 1:19-CV-00085-LRR/MAR, as well as,the record on appeal, CA8 Appeal No, 18-2258, automatically
generated pursuant to Local Rule 30A(a)(2). Cr. Doc.: refers to documents on the underlying
criminal docket, ND IA Case No. 1.:17-CR-00084-LRR/MAR -

.- 2=



at ¢ lg2,_pg._§(m)). Buchheim's counsel contended»the 6fficers
"prolongéd the traffic stop -beyond ;he;time reasonably required
to;complgtétthe mission of'issuing'a Fraffic Eitatioﬂf for'tﬁé
éurpose‘of conducting the.qﬁgn air dog sniff", Cr. Doc. No. 16-

3 at 2.‘The'Government contended otherwise, and the District Court
nérrowed the issue to: "Whether ;aw'enfordement extended the-traffic
stop for'tﬁe pu;péses of conducting a free air;d&g sniff;" Cr. |

N

Doc. No. 65 at 5-6. .}
The lower court foﬁnd "there [was]lnothing in the record
to sdggest « « « Investigator Magill [officer who conducted the
traffic stop ‘and testified at both suppression hearings] slowed
the prOcésSing_of the ti;ket to alléw more time for the free air
sniff." /Id. at 8-9.
' The heartland of Buchhéim's timely 28 U.S.C. §2255‘Motiog '
was the suppression court's incorrect factual finding. (Pet.,
Grounds qur to Nine). Buchhéim discovered numerous ways fhé Cedar
- Rapids Police Departhentw {CRPD) iﬁvaétigatbrs (Magill and Garfinger)
impermissibly delayed Buchheim's stop to wait on a K-Q unit. (e{g;
officers didwnﬁt utilize the available, and faster (per Magill's
testimony)}, method of issﬁiﬁg manual citation (R. Doc. No. 37,
Amended Ground Niné “Amd; Pet." at 4205); patrol car arrived and
Qbserved initiating officers’ comp;ete lack. of activity (/id.
at {196); radio traffic established a three minute gap between
‘coﬁpletion of ticket and arrival of K-9 unit (R. Doc. No. 3, Exhibit
4)). All of which was overlooked by the lower court --and Panel--
'without even the beﬂefit of a required evidentiary heArinQ. Buchheim
- even provided Exhibit 11 a timeiine of the»traffiq stop wﬁicﬂ |

_colorably'established multiple points of‘delay of the traffic.




‘miséion by-ﬁhe officers. None of which was submitted at the suppression
hearing for considerafion. Exhibit 11 appears at Appendix D attacﬁed
to this Petition. § = - .“ ' | | |

 Relevant here, Buéhheim{s Amended_Pgtitiéﬁ‘COlorably raised

i two fundamental Constitutional errors: First that:hileourth Amendment

‘Right'to be free from unlawful search and seizﬁre was viola;é&
by a dispositive traffic stop which was uncoﬁstitutionally initiated
(Amd. Pet. at 11-15, §Y's 226-239) and impermissibly delayed (/;d;.
ét 10-13, 4y's 204-225) giving CRPD officers'an illegal basis
to pry opén the trunk ianuchheim‘s car. Second, these facts;were
not presented at either of the-suppreésion hearings-due ﬁo the
failures in the adveréarial system. Pet. at 9(a)-9(n), ﬂﬁ;s 90-
123 (Trial counsel'é nonexistent investigation); /Id; at i2(a)-

12(d), Y's 150-162 (Appellate counsel's failures).

B. Criminal Proceedings -

In late 2017, Buchheim was charged with possession with the
iptént to distribute methamphetamine in viclation of 21 U.S.C.
§841(a)i1), 841 (b)(1)(A) and 851, Cr. Doc. No. 2. He filed a
timelf Motioﬂ to Suppress Evidence. Cr. Doc. No. 16; which the
magistrate juudge recommended denying. Cr;-Doc..No. 28. Seven
'days'before ;he suppression ruling, based §91e;y on the insistence
of counsel, Buchheim filed a Notice of Intent_to plead guilty.

Cr. Doc. No. 24. The'day after the first denialf Buéhheim appeared

beforé the magistrate judge and entered a conditional plea of

¢

guilty to Count 1 of the Indictment. Cr. Doc. No. 32.
‘ Buchheim requested the suppression hearing be reopened (Cr.

" Doc. No. 44) and on Februéry 9, 2018, the magistrate heard additional
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evidence and teétiﬁony regarding the traffic étop (Cr. Déce No;
53). Which thé ﬁagistrate considered and still recommended.the
,suppressidn motion be deniéd. Cr. Doc. No. 65.
in&estigator Magill»ﬁestified at both hearings admitting -
that: he délayed'the.traffic stop (Amd. Pet., ﬂ‘212) bécause of
"qeeding to wait for an.eQuipéed patrol unit tq.issue a ticket"
(Cr. Doc. No. 59, 2nd.Sdpp:ession Hearing "2ndSH", 39:1-8), that
maﬂﬁag citations for single infraction étops were faster than
compﬁter geneiatéd tickets and normally took_leés than 8 minutes
to write, a faqt Officer Carton supported (Amd. Pet. { 205; 2ndSH
9:12-18; 10:5-10; and 71:8-11). | -
The district court, after objections  to the magistrate”report,
denied the suppression motion because it found.the-officers credible
" (Cr. Doc. No. 65 at 14-15; 17-18) and that the stop was not impermissibly
delayed because .the officeré_had to-wait fof a‘computer'equipped
squad car before they could issue the ticket. /Id. at 13-14.
Buchheim was sentenced on May 23, 2018 to 240 month#' imprisonmeht

and 10 years supervised release (Cr. Doc. No. 70).

C. Post-Conviction -Court Proceedings
Buchheim filed -a timely énd'cognizable motion under 28ﬂU.S.C.
§2255-on Augﬁst 2, 20l8.-In which he raised nine'grouhds colorably
claiming his Constitutional Rights under the Fifth Amendmeht.(judiciél
~interference with his plea brocess) and Sixth Amendmé&nt (inefféctng
assistance of: pretrial;'suppression hearing, and appellate counﬁel)
were violated. Additionally, three skeletal -grounds raising, but
- reserved for later‘amendment, violatiéns of his Fourth (traffic

stop irregulaiities) and Fifth (Brady and Napue errors) Amendment



Rights. Along with his 2255, Buchheim also filed: a Motionlto

Recuse district court Judge Linda Reade (ﬁ. Doc. No.-2); because
éhe'wasfpameo in Ground Ohe through.Three of hisl2255 (R. Doc.

" No. 2); a sworn affidavit (Declaration).merked as Exhibit 1 attesting
_to the events, discussions, and facts raised in his 2255 motion;

and various documents (Exhibits 2 through 6) supportlng the sworn
allegatlons in his habeas petition. R. Doc. No. 3.

Per the distrrot coyrt's Order (R. Doc. No. 7)’prior counsel
filed an affioavit responding to Buchheim's 2255 allegations in
which they'did not refute or disclaim a eingle substantioe allegation
Buchheim raised. R. Doc. No. 17. Buchheim responded to the affidavit
~showing counsel did not challenge his allegations, therefore under
controlling law and rules they admitted key ractual allegations
in the 2255 motion. R. Doc. No. 20. o | '

The Government responded to Buchheiﬁfs Petition and his Response'
 to Prior Counsel'e affidavit by resistiﬁg in general both the
2255 and Recusal Motion but staying silent on prlor coungel's..
_affldav;t,'R. Doc. No. 21. The Government falled to refute Buchhelm*s
allegations -or- challenge his position on counsel admitting key
ellegations.that if true would warrant §2255 reliefr_R. Doc.'20
at 6-8. . | - '

in reply, Buchheim filed: a separate but timely "Reply to

-_<Government s Re51stance to Petitioner’ s Motlon to Recuse" (R.

Doc. No. 33), which the lower court lmproperly treated - as Buchheim' s
2255 Reply (R. Doc. No. 43, "2255 Denial", at 2); various supportlng-
motione and an amended Ground Nine’, "fleshing out” his Fourth |
Amendment claim which appended allegatioos 170 through 243 to

his petition (See Motion R. Doc. No. 24}; Buchheim's "Reply and




TraVefse" (R. Doc. No. 35 at pPgs. 37-53;'"Traverse"), and various
exhibits supportlng the amended petition (R Doc. 36) whlch were
the fruits of Buchhelm s postﬁconv;ctlon lnyestlgatlou.
. “The Distfict‘Court dénied Buchheimis'2255 without an éﬁidentiary
hearing (Appendix B) because'it:believed_;—incorrectly—— that
"there was abso;uteiy nbthihg in the [amendedl record ;hatlwould
change the outcome of the [dispositive] Subpressioﬁ hearing."
/Id. at 23; despite the fact that Buchheim alleged, based on néﬁly
‘discovered evidence, that Magill's credibiiity;was tarnished due |
to inconsistencies with his testimony and the Cedar BRapids P.D.'s
dispatch reports (cr. Doé. No. 55-2; Defehée-Exhibit.C, R. Doc.
No. 37 at pgs. 6-7, §¥'s 191-200) and newly discovefed evidence
establishing that during the operatlve time frame Officer Garringer
" was issued a manual citation book (/Id. at pg. 6, ﬂ 187), which
Buchheim supported the allegation with CRPD's citation book issue
log. R. Doc. 36 at 47, Exhibit 10 at 16, appearing at Appendix
Fy attached to this Petition.

. Adaitionally, the lower court procedurally'barred Buchheim's
Jcolbrable Fourth Amendment claim by errongousiy determining it
was 'ddﬁble defaulted', a conclusion based on circular logic that
Buchhéim's'Fourth Amendment3 Ground was érocedurally defaulted
because it was not raised on direct appeal (2255 Dehial, Appendix
B at 22-23) ignoring the very facts Buchheim was basing his claim.
on were not discovered until.two years after the direct appe;i,
making -any appeal on the issue premature énd unfoundéd.

" Buchheim claimed the failure to discovér the facts in time .

for the appeal was due to Constitutionally deficient representation

3 - Fourth Amendment grounds cognizable on §2255 motions in Eighth Circuit. See Note 1, supra



of trial and éppellate-couns ¥ &xcusing any péfential‘procedural,
_defaults. Pet. at 9(a);9(n), 9's 90-122.

Bu¢hheim timely filed a motion for reconsideratibn under
Civil Rule 52(b) and 59(e) (R. Doc.. No. 46) establishing.the court
-manifestly erred by: failing to abide by controlliné preeedent
to conduct a habeas evident;ary process when unconféstéd material
allegations were présented by Buchheim; Which was denied in a

single paragraph on July 18, 2022, R. Doc. 47.

D. Appellate Hat‘;)eas Proceedings =~

Petitioner specifically raised the failure toc abide by controlling
precedence in his timely application of COA where he asked "Did
' the lower court procedurally err when it refuged to order an evidentiafy
érobess,on, at minimum, Buchheim's Ground Four and Nine claims,
allegations, and evidence?" (CA8 Case. No. 22-2933, Doc. 5210579,
"Ccoa Apé.“ at 14) and recapped the factual situation with references
to Summary Exhibit 11 and numerous citations to both the Habeas
Record and the Criminal Record. /Id. at 5-8; 15-19. |

The Panel.denied Buchheim's applicatioh with é single sentence, - -
without explaining, or mentiohing his Application for COA. Order
appearing ét Appendix A, attached to this Petition. Nor did the
Panel address the complex procedureal missﬁeps,~clea: facfual errors,
..and fundamental Cénstitutional flaws surfaced by Buchheim'skamenéed
2255, Civil Rule 59(e) Motion. o |

On December 13, 2022 Buchheim filed a Petiticon for panel,
or en banc, reheaging as the Panel's one senfence denial did not
' ﬁake into consideration that: Buchheim{s Rodrigﬁez~claim and Strickland

claims would be debatable among jurists of reason; the district

_8-



court, and panel, overlooked colorable allégations that would

hgve chénged the outcome of Buchheim's case and; the District
Court, aﬁdiPanél, failed to abide by'controlling Supremé Court
precedence regarding conducting an evidentiary hearing, neéessitatihg
a corréétion of the error(s) to maintain confofmity in the law.
The appel%ate court denied Buéhheim}é request on January 10, 2023.
Order appears at Appendix C, attached to this Petition. .

?his timely petitioh for writ of Certiorari from the-Eighth

' Circuit Court of Appeals follows.

V. Reasons to Grant the Writ

A. The historic purpose and power of the Great Writ as a bulwark of our
civil liberties . has been impermissibly undermined by district and circuit
courts emphasizing process and procedure over the interests of justice
and liberty interests.

Considered the most important of all writs, the Habeas Corpus
Ad Subjiciendum --The Great Writ-- is established upon the goal

of protecting individual liberty interests from government oppression.

-See?EAy v. Noia, 372 U.S. 391, 400-01 (1963). The writ is rooted
in "immemorial aptiquity“ predating to the Magna Carta and has -
preserved human libefty in the face of illegitimate government
;éstraint upon our most precious freedoms. /Id. "Its fuﬁctioh'
_ has been to provide aLprémpt and efficacioﬁs remedy;éf whatever
society deems to be intolerable restraints." /Id. at 401-02. For
federal.courts, Justice Brennan reaffirmed “There is no'higher
duty than to maintain it unimpaired." /Id. |

The writ Pﬁolds a fundamental place in our republic" to secure

"personal liberty from unlawful government action.” Farkas v.




Warden FCI Butner II, 972 F.3d 548, 559 (4th Cir. 2020). "The

very essence of the wr1t in. our crlmlnal justlce system [lS 1ts]

where life and liberty is at stake and infringement of constitutional

“rights is alleged.” McCleskey v. zant, 499 U.S. 467, 518-19 (1991).

(J. Marshall Dissentingi (Citing to Sanders v. United States,

373 U.S. 118 (1963) (internal quotation marks omitged).

The presence and prer of the Great Writ was recognized first
by our founding'generetion when they included it in‘our Constitution
at Art. I, Sec. 9, Cl. 2, and again at the founding of our"Federal

,Jud1c1ary (Federal Judiciary Act of 1789, Chapter 20, §l4. l, Stat.
81,82). Cementlng the Writ's purpose, power, and prestige Chief
John Marshall called it a "great Constitutional privilege." (Ex_

Parte Bollman and Ex Parte Swartwout 4 Cranch 75, 95 (1807).

To enforce and preserve the reach of the Great Writ, courts
and Congress have been "loath to impose procedural rules that
might impede a prisoner's effect to seek.tnat remedy." United

States v. Quin, 836 F 24 654, 658 (lst Cir. 1988) (Aldrich, Senior

Clrcult Judge dlssentlng). Justice O' Conner recognlzed "the hlstorlcal
office of the Great Writ as the ultimate protectlon against fundamental
unfalrness“ that its mission was to be a "bulwark against convictions

that viclate fundamenta¥ f#dirness." Smith v. Murray, 477 U.S.

| qommltment to suspending conventional notions of flnellty of litigation
527, 541-42 (1986). That the Writ's mission was recognized'by

| Congress and "reflected in the statutory requirement‘thet the

federal court 'dispose of the matter as law and justice require.'"

/1d. (Citing 28 U.S.C. §2243). | | |

; The Writ's "rootlprinciple is that inva'civi;ized society

government must always be accountable to the judiciary for a man's
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[or woman's] imprisonment." (Nocia at 402). Therefore, "there is.

nothing novel," in federal courts providing a mode for prisoners
to vindicate their due process rights as that "is pfecisely the

historic office" of the Writ. /Id.

Justice qutias, in Harris v. Nelson, best summarized the

power, scope, authority, and responsibilitiés of federal courts
in administering the Great Writ although the case was decided
in the context of\a state habeas corpus mogion under- 28 U.S.C.
§2254, its principles and bases ére apélied equally to federal

prisoners bringing a motion under 28 U.S.C. §2255.

The Writ of habeas corpus is the fundamental instrument

for safeguarding individual freedom against arbitrary
and lawless state action. The scope and flexibility of
the Writ -its capacity to reach all manner of illegal
detention- its ability to cut through barriers of form
and procedural mazes- have always been emphasized and
jealously guarded by courts and lawmakers. The very
nature of the Writ demands that it be administered with
the initiative and flexibility essential to insure that
miscarriages of justice within its reach are surfaced
and corrected. . . . [Flederal courts not only may.

grant evidentiary hearings to applicants, but must do

so upon an appropriate showing. Townsend v. Sain, 372
U.S. 293, 313 (1963). . .. . And this Court has
emphasized taking into account the office of the Writ
and the fact that the petitioner, being in custody, is’
usually handicapped in developing the evidence needed
to support in necessary detail the facts alleged in his
petition, that a habeas corpus proceeding must not be
allowed to founder in a "procedural morass." K Price V..
Johnston, 334 U.S. 266, 269 (1948). . . . This Court’

has insistently said that the power of the federal

courts to conduct inquiry in habeas corpus is equal to
the responsibility .which the Writ involves: "The
language of ,Congress, the history of the Writ, the
decisions of this Court, all make clear that the power

of the ingquiry on federal habeas corpus is plenary.

Townsend, surpa, at 312

Harris 'v Nelson, 394 U. S. 286, 290 92 (1969) (per Fortias, J.)

' In,more-recent decades these lofty pr1nc;ples taught in our

schools, enshrined in our Constitution, and "jealously guarded
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by courts and lawmakers" (/Id.) has been slowly shifted to the

very "procé&ural morass" spoke of in gg&ggy

Pro se litigaﬁts often ask exactly what are the "fundamental
-rights" the Great Writ is supposed to protect? The primary'right,
the one that ensures-allAthe rest are proﬁected is the Sixth Amendment
Righ; to héve én effeétive éounseidr'at one's side. Strickland

v. Washington, 466 U.S. 668, 686 (1984). This is true because .

" representatién by counsel is "critical to the'ability.of the ?dversarial

system to produce just results" United States v. Gonzalez-Lopez,

548 U.S. 140 (2006). The "Sixth Amendment's purpose is to ensure

fairness in the.adversarial'process“ (United States v. Cronic,

466 U.S. 648, 655-56 (1984)) which in turn assumes "the legitimacy

of our adversary process." Kimmelman v. Morrison, 477 U.S. 365,

374 (1986); Gideon v, Wainwright, 372 U.S. 335, 344 (1963). That
legitimacy is in gquestion because trial and appellate,céﬁrts are
not conforming to this Court's precedehts.

In our plea ddminated criminal justice system (Péailla_v.
‘Kentuckz, 559 U.S. 356, 372 N. 13 (2010)), one where the Government's
cése is rarely subjected'to the crucible of adveréarial testihg,
the only real oppor;unity to test the process by whicﬁ a citizen .
is convicted, is a post conviction challenge to the iégitimacy
of counsel's representation. But when such post.éonviction challenges
are smothered’by a generalized éll;encompassing~blaﬁket of~procédural
process, Price's "procedural morass" looms large, gnbaiancing
the scale ‘in favor of “oppression and tyranny of rules" and sidelininQ’*

1

‘the critical role of the jury to federal criminal justice system.'

Apprendi v. New Jersey, 530.U.S. 466, 477 (2000).




.

In N01a, Justice Brennan noted "orderlyvcrlmlnal procedure
'ie,a desideratum, and of course, there must be sanctions for the
floutlng of such procedure. But that state interest competes .
. . ‘against en_ldeal'. . . the ideal of falr procedure." Noia at
431. Justice'Stevens in his separate oplnlon to Murray expressed
his concern: ﬁ; fear that the court has iost.its way in a procedural
_mezekof-its own creation and that it has grossly miscalculated
the requiremente of 'law and ﬁustice' that are the federal court's
statutory'm;ssion under the federal habeas'corpus statute.” Murray
at 541. |

:In a dissent, Judge Gregory spoke of tueltendency of courts
to protect the Great Writ itseif; over the actual rights the Writ
is supposed to protect. He expressed great concern over the majority
opinron'guarding the Great Writ "so closely thet.Surratt must |
spend the rest of his life in prison -against the will of the
government and the district court. Our abdication of this responsibility
begs the question: quls ‘custodict 1psoslcustod1es° Who will guard '
the. ‘guards themselves’“ Un;ted States v. Surratt, 797 F. 3d 240,_

~

276 (4th Cir. 2015) (Vacated by en banc order but later mooted

due to presidential communication because it was two years and
counting with no:action by'the ‘appellate court).

Courts agree with Judge Reinhardt. when he boiled the purpose
| of the Great Writ down to: Whether a crlmlnal defendant requlred
| a fair trial and sentencing proceeding that received his rights

S

under the. federal constitution? Leavitt v. Arave, 682 F.3d 1138,

1142 (9th Cir. 2012) (Judge Reinhardt dissenting). Judge Reinholdt
goes on to discuss the disturbing trend in habeas cases where

uncontroversial premises have been “"transformed into a set of

- 13 -



strictures that-preventé all but fhevmosﬁ unusual of pefitiéns
-those whose [habeas] coﬁnsél have managed~to comply at every
turn with the ceaselessly chaﬁging, and ever éxpanding series
of rules - from presenting the mérits ofwlheir constitutional
- claims to any federal court. This harsh and mechanical process
'undermlnes ‘the protectlon of the Great Writ." /1d. |
In Justice Marshallfs dissent from the Dgnlal of a Stay of
Exeéution and Writ of Certiorari he expressed his worry that the
focus of habeas Jurlsprudence was drlftlng from "the character

- of the alleged Constitutional v1olat10n" to an 1mproper focus

.on "the procedural history underlying the claim," Witt v. Walnwrlght,

©470 U.s. 1039  (1985) (Marshall, J. dissenting) (Cltlng to

Rose v..Lundy, 455 U.S. 509, 547-48 (1982) (Stevens, J. dissenting)).

Justice Marshall went on to warn that if courts "apply the procedufal
bar in advance of consideration" of the Constitutional matter(s)
raised it would "turn the Great Writ on its head." /1d.
This warning has proven to be true, especially as applied
to the uneducated prisoner litigant who like Clarence Gideon before
them, felt something was wrong, because the justice he received
was not what his school taught him it should be. Unlike Gideon,
. today's litigant faces so many procedural hurdles as to even confuse
and frustrate the pfofessionals with decades of‘experience in
the law, many who have filed dissents in denials of habeas relief:
"I believe that the Court is creating a Byzantine
morass of arbitrary, unnecessary, .and unjustifiable
~ impediments to the vindication of federal rights."
Coleman v. Thompson, 501 U.S. 7722, 759  (1991)
(Blackman, J dissenting); "The current status of . . .
judicial interpretation of the Great Writ during the
past three decades has .seen a cascading 'web of

confounding and labyrinthine procedural obstacles." Lee
V. Kemna 6 213 F.3d 1037, 1048 (8th Cir. 2000) (Bennett, -
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Chief District Judge, dissenting); and "Tecday's
~ decision sacrific[es] on the alter —of spurious and
~specious science of - efficiency the Constitutional

guarantees which we profess to hold most dear. For the

sake of ritualized obeisance to the supposed demands of
comity, today's decision defers the vindication of

constitutional rights." Galtieri v. Wainwright, 582

F.2d 348, 375 (5th Cir. 1978) (en banc) (Goldberg and

Tuttles, Circuit Judges, dissenting).

Because petit;oners, especially lay litigants, ha;e‘to overcome
significant procedural barriers --some arcane, some well intentioned--
to even be heard, Petitioner here seeks adherence to the requirement
that‘courts hold an evidentiary hearing if a post conviétion claim

meets one of the seven factors enumerated in Townsend, supra.

Why is Petitioner seeking this Court's assistance? Because
shockingly, 22 years later, Chief District Judge Bennett's observations
are still true. Based on a review of the latest caseload reports
for the Federal Judiciary %, it appears that less than 5% of Federal
' Motions to Vacate (§ 2255 Motions) received an evidentiary hearing
in 2022. This means of the 3,830 § 2255 petitions disposed of
in 2022, less than 200° were given a merits review of their claims..

The effects of'ﬁhese sobering statistics on-society's view
of the Federal Judiciary are described in Circuit Judge Hills's
disSent'tQ the Eleventh Circuit's denial, for finality reasons,
of Mr. Gilbert's motion for 2255 relief, where Judge Hill decried:

A judicial system.that values finality over justice is

morally bankrupt. That is why the Congress provided in

§2255 an avenue to relief -in circumstances just such as

these. For this Court to hold that it is without the

power to provide relief to a citizen that the Sovereign.

seeks to confine illegally for eight and one-half years

‘'is to adopt a posture of judicial impotency that is

shocking in a country that has enshrined the Great Writ
in its Constitution. Surely, the Great Writ cannot be

4 - See Federal Judicial Caseload Statistics Tables 2022, part of the Director's of the Administrative
Office of the U.S. Court's Annual report for 2022. HITPS://www.uscourts,gov/statistics-reports/caseload-
statistics-data-tables/, last visited on March 10, 2023, :

5 - COMPARE Table C-2, Civil Cases Commenced in 2022 WITH Table G-4, Civil Cases Terminated by
March 3%, 2022. :
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.so moribund, so shackled by the procedural requirements
of rigid gatekeeping, that it does not afford review of
Gilbert's claim. Much is made of the "floodgates" that
will open should the Court exercise its' authority to
remedy the mistake made by us in Gilbert's sentence.
The government hints that there are so many others in
Gilbert's position - sitting in ©prison serving
sentences that were illegally imposed. We used to call
"such systems "gulags." Now apparently, we call them the
United States. .

Gilbert v United States, 640 F.3d 1293, 1337 (llth Cir. 2011)

(Circuit Judge Hill dissenting).
Today with so few cases reaching hearings for actual consideration
of the merits, Justice Black's caution'tha; the "Writ [should]

not [become a] static, narrow formalistic remedy," Jones v. Cunningham,

317 U.S. 236, 243 (1963) (per Black, J.) is falling on deaf ears.

| As Buchhéim's case exemplifies these deaf ears populate .the
trial and appellate benches, who are so used td finding procedural
bars to hearing cases, that many times they find there is nothing
to change the outcome of the underlying criminal éase, so denial
of the 2255 is appropriate. See 2255 Denial at 19 (Whefe the trial
court belqw'denied Petitioner's failure to Investigate Claim because
"movant also cannot.show prejudice" as the court found "there
is no evidence that further investigation would have changed'the_
outcome of the motion to suppress"). '

But the-oﬁtcomé of the suppression heafing, and thus'Buchheim’s
case, would have been different if the magistrate had known about
‘the pbst conviction discovery of a manual citation book being
~available to officers negating any delay;. An allegation befdre-
"the district court, but. "not seen," by it because it_failed to

adhere to this Court's precedence in Townsend.




B. This case provides an ideal vehicle to correct the drift of jurisprudence
toward Price's procedural morass and bring it back towards a focus on
the Constitutional concerns the Great Writ was meant to surface.

(1) The District Court abused its discretion when it
declined to use its plenary inquiry power to determine
if: (a) Counsel was ineffective for failing to ... -
discover officers had a dguicker method to issue a¢ . .wi;
citation and (b) the "extra mission" delay
impermissibly extended the stop under Roderiguez.

Buchheim's amended petition made several "facially adequate

allegations" (Blackledge v Allison, 431 U.S. 63, 80 (1977)) which

if proven true would warrant vacating his sentence and conviction.
Because any one would change the outcome of his suppression mo-
tion with the new evidence Buchhéim unearthed. Sanders, 373 U.S.
at 22.

It is undisputed that the investigators waited for a patrol
car with the citation software (TraCS) and printer to arrive.
Supra, at page 3. A fact Patrolman Briley supported observing
when arriving on scene he saw Investigators Magill and Garringer
just "standing at their squad car." Supplemental Narrative, R.
Doc. 36 at 25, Exhibit 9. Appearing at Appendix G attached to
this petition. |

Via numerous State of Iowa Open Recoxrds Requests Buchhelm
was able, post conviction, to discover: (1) CRPD policy requires
officers to either (a) have a TraCS equipped squad car; or (b)
have a paper citation book issued by the Records section before
initiating a stop; Amd. Pet. 4184; apd (2) Investigator Gar-
ringer (Magill's partner) was issued a manual citation book. See
CRPD "CITATIONS AND COMPLAINT TICKET BOOKS ISSUED" Log, Appendix
F; Amd. Pet. 4187. None of which was presented at the suppression

hearings. Supra, at page 3.



Citing to Rodriguez (575 U.S. at 355-56) the suppression
court found the "critical issue is whether conducting the free
air sniff prolonged the stop." Cr. Doc. 65, District Court Denial
of Suppression Motion, "Suppr. Denial" at 5. Appearing at Append-
ix H attached to this Petition. The district couft found that
to effeétuate the purpose of the stop, Magill had to "use Officer
Briley's police car" because it "was equipped with TraCS" and
Magill's vehicle was not. Suppr. Denial at 4. Without knowledge
of the paper citations or applicable policy the lower court had
no reason to question Magill's credibility, or that there was
a faster and readily available way to issue the citation. Facts
that if known by the suppression court would have entirely altered

"the evidentiary picture." Strickland, 466 U.S. at 695-96.

With his amended petition Buchheim clearly alleged these
newly discovered facts; set the foundation for their admittance;
and provided the district court with certified copies of the docu-
ments. Documents which would have a reasonable likelihood of changing
the outcome of Buchheim's case if they had been discovered and
proffered by defense counsel.

In Townsend this Court made it clear that when a habeas peti-
tioner presents substantial allegations of newly discovered evi-
dence, which bear directly on the Constitutionality of his deten-
tion, and none of the enumerated exceptions apply, an evidentiary
hearing is required. 372 U.S. at 313-17. In this case this mand-
ate was not followed by the district court, nor enforced by the
appellate court.

As established ébove Counsel was ineffective for failing
to properly investigate material facts that were eventually uncov-
ered by an incarcerated lay litigant. Such representation failed

- 18 -



Strickland's requirement that counsel make a "reasonable investi-

gation." 466 U.S. at 691. And prejudiced Buchheim with a perva-
sive error that affected "the inferences" the suppression court

drew from the evidence before it. Strickland at 695-96. A find-

ing that the habeas court failed to consider because it did not

hold the required evidentiary hearing.

(2) The sparse appellate opinion prevents proper review,
necessitating the conclusion that the Eighth Circuit
denied Buchheim a meaningful opportunity for review on
the district court's readily apparent procedural
errors.

Recently'the Eleventh Circuit, properly applied this Court's
precedence granting a COA on a Sixth Amendment failure at suppres-
sion where the the District Court erred in summarily denying,

without evidentiary hearing the claim. See Maxi v United States,

2023 U.S. App. Lexis 6673 (llth Cir. March 20, 2023) The Eighth
Circuit here did not. Instead they allowed Buchheim's claims to
get caught up in Judge Bennett's "cascading web" of "procedural
barriers" and failed iﬁ their duty to "cut through [the] barriers
of form and procedure" (Harris at 291) and enforce this Court's
mandates regarding evidentiary hearings, or explain why it was
not appropriate to do so. Especially when a petitioner's burden

to receive a COA is a light one. See Miller-El v Cockrell, 537

U.S. 322, 336-37 (2004).

The Townsend court mandated, albeit in a state habeas con-
text, a hearing (or reversal) to try "facts anew," if a peti-
tioner's fundamental rights were reliably at issue. Townsend at
- 317-18. This should be especially true in federal prisoner's
motions to vacate as it is their one, and only, opportunity to

be heard on concerns regarding the propriety of their convictions.
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The Eighth Circuit failed to provide, or show thét Buchheim,
had a meaningful opportunity for review of his substantial ques-
tions. This Court should step in and nudge the jurisprudence back
on the right track. Especially with many pro se incarcerated liti-
gants find the courthouse doors closed because they did not use

the right form or phrase.

VI. Conclusion

It would be.appropfiate to simply Grant, Vacate, and Remand
(GVR) this case because "[n]either the Federal Government nor

federal courts are immune from making mistakes," (Grzegorczyk

v United States, 142 S. Ct. 2580 (2022) (JJ. Sotomayor, Breyer,

Kagan, and Gorsuch dissenting)} such mistakes when made "are often
of enormous consequence to the nongovernmental party."'/Id. Buch-
heim's case falls comfortably within the Court's long standing
GVR practice serving to: prevent "unequal treatment" while pre-
serving the Court's mandates and resources.

A GVR would be the most efficient way to signal that this
Court findé it unacceptable for a lower court to plainly ignore
this Court's precedence, and for an appellate court to abdicate

its supervisory responsibilities.
The petition for a writ of certiorari should be granted.

Respectfully submitted this :5\ day of March, 2023,

RyanJWilliam Buchheim,
Petitioner pro se
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