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- SUPREME COURT OF THE UNITED STATES

- NINTH CIRCUIT COURT OF
-~ HENRY E. GOSSAGE . .APPEALS No. 2022-35643
' Pet1t10ner '
U.S. DISTRICT COURT WESTERN
WASHINGTON No. 2004-5669RJB
V. '
/ _ MSPB _SE-O'73 1-01-0261-1-2 PFR .
OFFICE OF PERSONNEL o |
MANAGEMENT (OPM) and. MOTION TO PROCEED AS A
U.S. DEPT. OF LABOR ' VETERAN (USERRA)
" (USDOL) _ '
: Respondent. Date: February 10, 2023
MOTION TO PROCEED AS A VETERAN
Henry Gossage requests the Court grant permission to proceed as a
Veteran, pursuant to 38 U.S.C. §§’s 4302(a) and 4323(h)(1) , s

38 U.S.C.§ 4323(h)(1), without "No fees or court
costs may be charged or taxed against any person

.- cla1m1ng rights under this chapter". see also 20
CFR 1002.310 -~ . . :

The U.S. Supreme Court prevmusly granted Henry Gossage “leave to
proceed as a Veteran on June 12, 2006 in Gossage v. OPM (2005.- 1579) on
appeal from Federal Circuit 2005-3155.

This pending case is intertwined w1th the original OSHA/OPM Pass-
Over and Suitability OPM’s May 16, 2001 “Negatlve Suitability
Determination”, which was Overturned/VACATED by OPM on December 27,
2004, exoneratmg Henry Gossage estabhshmg Petltloner s actual i mnocence

OPM’s Vacated decision was concealed by OPM, when OPM waived its
response to the Supreme Court Pet1t10ner and MSPB in July 6, 2006.

RECEIVED
FEB 17 2023

FFICE OF TH
| 8 EEME COER?‘LSFSK

Henry E. Gossage Page 1
Motion to Proceed as a Veteran

1 4



In support of this motion to proceed without fees and costs under
USERRA is attached and supported by the fo]lowmg documents: USDOL
Passover of a preference el1g1b1e veteran (November 17, 2000); Agency
Request to Pass Over a Preference Ehglble (November 17, 2000);
USDCWWWa ORDER (March 24, 2005); 2012 MSPB 97 (August 10, 2012);'
and USERRA Notification Form (July 25, 2022)

~N

Respectfully Submitted

“L@%mf" Jﬁﬁ

Henry E\%ssage
9421 Johnson Pt. Lp. NE
Olympla WA 98516
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R .Deaer;Gossage:’ g

S Tlus fetter is to mfonn yout of our intent to object to you on the basrs of suxtablhty far federal -
" employment as an Industrial Hyg:emst/Safety and Occupational Health Specialist with the U. S,
.+ Department of Labor, Occupational Safety and Health Administration (OSHA) on a nationwide -
- basis. This decxswn is being made in response to your application for consideration for the
" . position of Industrial Hygxems! at the GS-11'level in Bellevue, Washmgtou under vacancy
* . announcement #OSH-00-87. This decision is based on information you provided on your-
- .Optional Form 306, Declaration for Federal Employment,, in wfncﬁ you md““ caled you had been
' mcarcerated for a penod of time betwecn 1992 and 1995. , _

" to the Office of Personnel | Management (OPM) in Boyers, Peunsylvama on'November 17, 2000.

- Asa 30 percent compensable veteran, you have 15 days.from the date of this letter to respond (in-
- -writing) to our decision to pass over you and select a.non-vetéran applicant. The latter has also -
- been referred for cmployrnem consxderatmn on the cemﬁcate for this posmon Your responsc -

' should be senl to o o B

GPM-NACI Centex '
* Boyers, PA 16018

: Thc Ofﬁcc of Personnel Management will nonfy youin wntmg of thcxr dcclsxon in this matter
“ Iy you have any qu&cuons feel free to contact me on (202) 693-1800

e Smcezelyyours. 1

;{ ,(ﬁma,ﬁ ;tw

Floria B. Jone%n o R
. _Chmfof_Ex_r_lpl__ t . L e
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| Case 3:04:cv-05669-RJB - Document 47 _Filed 03/24/05 Pagelof1l -

Th1s matter comes before the court on plamtlffs Motron for Reconsrderatron Dkt 29 “The

- WESTERN DISTRICT OF WASHINGTON - :

Case No. C04-5669RJB

ORDER ON PLAINTIFF’S o
MOTION FOR - . S

' RECONSIDERATION

DEFENDANTS’ MOTION TO

DISMISS AND FOR SUMMARY

JUDGMENT, PLAINTIFF’S

. APPLICATION FOR COURT- -
- APPOINTED COUNSEL IN-
“TITLE VII ACTION,

PLAINTIFF’S CROSS-MOTION »

- FOR SUMMARY JUDGMENT;

AND PLAINTIFF’S MOTION "~ -

" FOR SANCTIONS

3 court has revrewed all pleadmgs and exh1b1ts filed in support of and in opposrtlon to the Motlon for

PROCEDURAL AND FACTUAL BACKGROUND

" On October 8 2004 plalntlff ﬁled thls case agamst the Office of Personnel (OPM)

|| Page-1

fl 'Management and U S Department of Labor (DOL) allegmg that he is over forty years old is |

3 I apanese Amerrcan is a compensable disabled. veteran, and isa person with phy51cal drsablhtres that

: he was employed by the State of Washmgton Department of Labor and Industrles as an Industrral

1 _» Hygremst Comphance Ofﬁcer in the early 19905 that he served three years in prrson and was released

__ _'Vm 1995 that he sought federal employment in. 1995 and was demed employment by OPM because of

: UNITED STAT ES DISTRICT COURT
AT TACOMA
' HENRYE.GOSSAGE, =
Plaintiff, -

OFFICE OF PERSONNEL , ;
- "MANAGEMENT, and U S DEPARTMENT
NQOFLABOR :

’ Defendants
. Reconsrderatlon and the remamder ofthe record hereln :
ORDER |
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- Case 3:04-0v-05669-RJB  Document 47 - Filed 03/24/05 Page 2 of 11 -

- its “negative'suitability deterniination”' that OPM “debarred plamtrﬁ~ ﬁom federal employment for a a
~ period of two and one- half years Wthh ended July 21, 2000"; that, followmg explratron of the perrod .
' 'of debarment he sought employment with the Occupational | Safety and Health Admm1strat10n of the -

Department of Labor (OSHA) in September of 2000 but the job was not oifered to h1m even though

' 'the other two candldates were offered and then declined the posrtron that based on score, educat1on

and experlence plamt1ﬁ° was the hrghest rankmg apphcant of the three for this posrtlon that OSHA
B .obtalned pernussron ﬁom OPM to pass over plarntrff for this position; that OPM. determmed that
_‘.plamtrff was unsurtable for federal employment and issued a debarment for an addrtlonal three years

: that plarntrff appealed OPM’s dec1s1on to the Merrt System Protectron Board (MSPB), that OPM

_'»wrthdrew its negative- surtabllrty determmatron for federal employment yet mamtamed that its decrsron o

Kl | to permrt OSHA to pass him over was correct; and that as of September 27,2004, the MSPB could
I .not agree as to the resolutlon of this case. Dkt. 1. In his complalnt plamtrﬁ" claims that- h1s c1v1l rlghts e

g were vrolated when defendants dlscrlmmated against him and failed to honor federally mandated

veterans’ preferences mvrolatlon of 42 U.S. C.§1981,42US.C. § 1981a, and 42 US.C.§ 1983, 5

I - 'C F. R Sectron 731 103(d) and 731. 501,5US.C. §2302, 42 U S.C. § 2000(e) 16, 5. U S. C §
'j-1221(a), 29 C.FR. § 1401 lOl 102 and 103,. 28 U S.C. §2509, 38 US. C §4301 et seq., and 5
L US. C § 330(a) Dkt. 1, at 6-7. In the complamt plalntlff stated that “[t]hls is'a m1xed Board case -

- _encompassmg dlscrlmmatlon and. non d1scr1m1natron 1ssues.” » Dkt 1, at 4

On December &, 2004 P lamtrtf ﬁled an application for aPPOlntment of counsel in a Trtle VII o

case (Dkt 15) and a Motion for Sanctlons (Dkt. 16). Defendants ﬁled a motion to drsmrss and for .

N summary Judgment (Dkt. 8) and plalntrlf ﬁled a cross- motron for summary Judgment (Dkt 14)

- In their motlon to dismiss and motron for summary judgment, defendants contended in part

that this court lacked Jurrsdrctron over the Department of Labor and the Ofﬁce of Personnel

: .Management the only named defendants in this case. Dkt. '8, at 4-5. On January 5, 2005, the court
: 1ssued an order (hereafter the January 5, 2005 Order), granting Defendants ‘Motion to Drsmrss and -
g »-',for Summary Judgment (Dkt 8), denymg plamtlﬁ’s Apphcatron for Court-Appomted Counsel in Trtle s

1 _VII Actron (Dkt 15) denymg plaintiff’s Cross-Motron for Summiary Judgment (Dkt 14), and _denylng
1 _',plamtrﬂ’s Motlon for Sanctrons (Dkt 16) Dkt. 25, o

ORDER
Page 2 -
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~_UNITED STATES OF AMERICA
MERIT SYSTEMS PROTECTION BOARD
i ' 2012 MSPB 97

- Docket No. SF-4324-11-0228-1-1
R ';HAehl"'ylE.'iGbsfsag'e,; .
- Appellant, -
- 4.15epartment,of L.a'b,o'r,
 Agency.
. August 10,2012

Henry E.~.Gos-sa}ze',01ymp_ia, Washington, pro se.

- 'ABruéve LI. Bfov\:fn,' E'Sqﬁire, and. Mattﬁew Vadnal, ESQuire, :S.eéttlé,"'.
~Washington, for the agency. - = .- :

- - BEFORE

Suéan._T_su’i _G_r’undmair’m,- ‘Chjairma'n’; |
Anne M. Wagner, Vice Chairman
Mark A. Robbins, Member -~

- OPINION AND ORDER

' The-appellant has filed a petition for review of the initial decision that

. dismissed " his appeal urder . the Uniformed - Services Employment and 2

 Reemployment. Rights Act -of 1994 (codified at 3BUSC. §84301-4333)
| _(USERRA).'fOif lack of juri_sdiéti'qn-:.l_ For the reanns.'sct:.forth below, we GRANT -

B Aithough the 'C‘ler'k of the Board granted the appellant’s rhotidn to consolidate this = . o

- appeal with his appeal under the Veterans Employment Opportunities Act of 1998,

. ~MSPB Docket No. SF-3330-11-0227-1-1, we have issued separate decisions addressing



2

, the appellant’s petition for review- REVERSE the initial decis1on of the-

} administrative Jjudge, and REMAND the appeal for adjudlcatlon consrstent w1th

thls Op1n1on and Order EEE

e

v BACKGROUND : | | .
In September 2000 the appellant a preference el1g1ble veteran submrtted

. Tan’ apphcatlon for the posrtlon of Industrral Hyg1en1st GS 0690- ll ‘at’ the':-"

. _agency s Occupatlonal Safety & Health Adm1n1strat10n (OSHA) In1t1al Appeal

- '_Flle (IAF) ‘Tab 1 at l lO 13. The appellant made the certlflcate of ellglbles as

‘_ “did two.nonveterans. Id. at 15. Upon review of the appellant s Declaration for -

Federal Employment form, the agency requested the Office of Personnel

._‘Management (OPM) to make a determlnatlon regardlng hlS su1tab1llty for - |

| :'_ ' -employment Id at- 13 On November 30, 2000 OPM. sustamed the. agency S .
, .';-request to have the appellant deemed unsultable for employment in the posmon 2.
o f'vld at 14,

On June 8 2001 the appellant flled a Board appeal Gossage v. Office of

Personnel Management MSPB Docket No SE 0731 01 0261-I-1, in_ Wh1ch he

o challenged among other thlngs OPM s negat1ve su1tab111ty determlnatlon and his . : L

nonselect1on He also clalmed dlscrlmlnatlon and a v1olatlon of his rrghts as a

e I'veteran IAF Tab 1 at 4- 6. Shortly thereafter on July 1, 2001 the appellant _ -
:"flled a. clalm ‘with the agency s Veterans Employment and Tra1n1ng Serv1ce»>,- -

"(VETS) usrng a VETS E11g1b111ty Data Form 1010 allegmg that OSHA v1olated -

" the appellant s two appeals because we find they do not contam sufﬁc1ently related’ S
B factual or legal issues. See 5 C.F.R, 8 1201.36;

OPM 1n1t1ally responded to the request for a sultablllty determmatmn by cancelmg the

3 ‘appellant’s eligibility for' the Indusirial Hygienist position and any other. competitive

. position, - and debarring him from. applymg for any competitive-service position for
" 2.years. OPM later rescinded both the cancellation of eligibility and its general

- . debarment. See Gossage v: Office ofPersonnel ‘Management,; 163 F: App x 909, 910_ B

L 912(Fed Cir. 2006)
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 USERRA Notification Form ' -

' UNITED STATES COURT OF APPEALS
. FOR THE NINTH CIRCUIT |

 USERRA NOTIFICATION FORM

Case Number: 2004-5669 RJB -

- ...';Sh’ort'_Case Caption: GOSSAGE v. OPM/USDOL

“Petitioner: ‘HENRY EUGENE GOSSAGE

| Instructions: In a petition for review of a Merit Systems Protection Board decision;, |-
|-a'petitioner is not required to pay the docketing fee or costs if the petitioner is

claiming rights under the Uniformed Services Employmerit'_and; Reempl‘()yment" : .

| Rights Act of 1994 (USERRA). See 38 U.S.C. §§ 4323, 4324. Please review the -

l below statements and. sign and submit this form if the ﬁnderlying appeal at the _

| Board involved a USERRA claim and you are pursﬁing your rights under USERRA

| on appeal. The signed -or;iginaI should be submitted within 14 daysvaftér the caseis | .-
[docketed. e

' Date: 07/25/2022 .

CERTIFICATION OF USERRA APPLICABILITY

. L. Lcertify that the petitioner is not required to pay.the docketing feeor costsin © - . -

 this case because the underlying appeal at the Merit Systems Protection . . -
- "Board involved a USERRA claim and I am pursuing my rights under :
~ USERRA on'appeal. g ST |

- 2 T-.d’eélare*;indér p_enél_ty.pf per'jury‘und_e__r thé laws of the United 'States:that: B
- Vt_h'e fore'going_ is true and correct. - See 28 U.S._C § 1746. . R V '

j “.»Sj_ig'r.latureiv  ':  __/Sl

Name: . HENRYE.GOSSAGE . -




