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Opinion

Per Curiam: *

*1  Petitioner Arturo Aranda was convicted of the murder
of a police officer and sentenced to death. Following
state court proceedings, Aranda petitioned for a writ of
habeas corpus in federal court, which the district court
denied. Aranda then sought a certificate of appealability on
various issues from this court. We granted the certificate of
appealability on two issues: (1) Aranda's Miranda claim and
(2) Aranda's ineffective-assistance-of counsel-claim. Having
now considered those issues on the merits and having held
oral argument, we affirm the district court.

I

Early in the morning hours of July 31, 1976, brothers Arturo
and Juan Aranda were in the process of transporting a
large quantity of marijuana from Laredo to San Antonio,
Texas. The brothers were stopped by Officers Pablo Albidrez
and Candelario Viera of the Laredo Police Department. A
gunfight erupted, and Officer Albidrez was shot through the
chest and killed. The Aranda brothers were apprehended and
arrested near the scene.

During the gunfight, Arturo Aranda was hit in the shoulder
and hand. He was transported to a hospital, where a .38 caliber
handgun was found hidden in his pants. Ballistic testing later
showed that this weapon could have fired the bullet that
killed Officer Albidrez, and no other recovered weapon could
have. Following a brief surgery, Aranda was transported to
the Webb County Jail, where he confessed to killing Officer
Albidrez. He also signed a written waiver of his Miranda
rights. As relevant to this appeal, he argues his waiver of his
Miranda rights was not knowing and intelligent.

Both brothers were charged for the murder of Officer
Albidrez. Juan Aranda was tried first; he was found guilty and
sentenced to life in prison. Arturo Aranda was tried next, and a
jury found him guilty. In the punishment phase of the trial, the
jury sentenced Aranda to death. Also relevant to this appeal,
Aranda now contends that his trial counsel was ineffective for
failing to investigate mitigating circumstances.

Arturo Aranda appealed, his conviction was affirmed, and

the Supreme Court denied certiorari. Aranda v. State,
736 S.W.2d 702 (Tex. Crim. App. 1987) (en banc), cert.
denied, 487 U.S. 1241 (1988). He filed a state post-conviction
application, which was denied. Aranda then sought federal
habeas relief. On April 20, 1989, Aranda filed his federal
habeas petition. Following briefing, the district court granted
summary judgment in favor of the State. Aranda moved for
reconsideration, which the State opposed.

For reasons which are unclear from the record, Aranda's
motion for reconsideration was not ruled on for nearly three
decades. Eventually, the matter was reassigned, and the newly
assigned district judge denied Aranda's motion. The district
court declined to grant a certificate of appealability (“COA”)
as to any claims. On appeal, we granted a COA to consider
two of Aranda's claims: (1) his Miranda claim and (2) his
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ineffective-assistance-of-counsel claim, both of which we
address now.

II

*2  Because Aranda filed his initial federal habeas petition
before the enactment of the Antiterrorism and Effective Death
Penalty Act (AEDPA), his claims are governed by the law

as it existed before AEDPA. Slack v. McDaniel, 529 U.S.
473, 481 (2000). “Under pre-AEDPA standards of review, this
court will review the legal conclusions of the district court
de novo and the state court's findings of fact for clear error.”

Kunkle v. Dretke, 352 F.3d 980, 985 (5th Cir. 2003). “This
court must accord a presumption of correctness to all findings
of fact if they are supported by the record.” Id. However,
“[t]he pre-AEDPA standards do not require a federal court to
defer to the state court's legal conclusions.” Id.

III

We granted Aranda a COA on two claims: (1) a Miranda
claim, and (2) an ineffective-assistance-of-counsel claim. We
examine each claim in turn.

A. The Miranda Claim
Aranda argues that his waiver of his Miranda rights was
not knowing-and-voluntary, and therefore his confession was
introduced in violation of his Miranda rights. Specifically,
he argues that his waiver could not have been knowing-and-
voluntary because (1) he “did not understand” the English-
language waiver form, (2) he had not recovered from surgery
earlier in the day to knowingly and intelligently understand
the consequences of his waiver, and (3) he did not know he
was facing a capital murder charge.

Aranda's Miranda violation claim falls flat. Aranda
challenged his confession before the trial court and was
offered a full and fair hearing by the court. Although that
hearing focused primarily on the voluntariness of the waiver,
Aranda raised some of the same issues he does here, including
his purported difficulties speaking English and his condition
after surgery at the time of his interrogation. But the trial
court rejected these arguments, saying that it was “inclined to
believe the peace officers and the District Attorney” and that
“the statement will be admissible on the trial of the merits.”

Although the trial court made few explicit findings of fact,
its ruling (and comment that it believed the prosecution's
witnesses rather than Aranda) necessarily implies that it found
both that Aranda was either explained the form and his rights
in Spanish or had sufficient grasp of English to waive his
rights, and that Aranda's condition was not so poor after
his surgery that he was incapable of waiving his rights. See

Townsend v. Sain, 372 U.S. 293, 314 (1963) (explaining
that “if the state court has decided the merits of the claim but
has made no express findings,” a court may still “reconstruct
the findings of the state trier of fact, either because his view
of the facts is plain from his opinion or because of other
indicia”). The findings necessarily implied in the ruling are

entitled to our deference. See 28 U.S.C. § 2254(d) (1988);

see also Wainwright v. Witt, 469 U.S. 412, 430–31 (1985)
(explaining that a transcript can satisfy the requirement of
an “adequate written indicia” by a state court entitled to

deference under § 2254(d)).

Nor can we say that such findings were unreasonable. The
record is replete with evidence that Aranda had a working
grasp of English and that he was explained his rights in
Spanish. And although Aranda emphasizes the nature of
his wounds at some length, there was significant testimony
indicating that by the time of his interrogation he had
sufficiently recovered and had a full understanding of the
circumstances surrounding his interrogation. Finally, because
the hospital records only demonstrate that Aranda was given
pain medication around noon, reason dictates Aranda would
likely no longer be under the influence of the drug by the time
of his interrogation in the evening.

*3  Finally, Aranda cites no authority for his proposition
that a failure to advise him that he faced the death penalty
prior to his confession constitutes a Miranda violation, and
we decline to create such a novel rule here. Indeed, at oral
argument, Aranda conceded that Miranda does not require
that prior to issuing a waiver, the defendant be advised of
the potential worst outcome. And both the Supreme Court
and this court have intimated that no such rule exists. See

Colorado v. Spring, 479 U.S. 564, 576 (1987) (“We
have held that a valid waiver does not require that an
individual be informed of all information ‘useful’ in making
his decision or all information that might affect his decision

to confess.” (cleaned up)); Vanderbilt v. Collins, 994 F.2d
189, 197 (5th Cir. 1993) (explaining that “a knowing and
voluntary waiver of Miranda rights does not require that
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the defendant understand every possible consequence of the
decision to waive the right”). And as the State points out, such
a rule would prospectively bind prosecutors’ hands based on
representations made (or omitted) by investigators, who lack
the discretion to determine whether to seek the death penalty.

Moreover, the record indicates that Aranda was told that he
was suspected of the murder of a police officer. He was thus
—at a minimum—aware that he was suspected of a serious
crime, and a reasonable individual, regardless of education,
would have understood that the penalty for such a crime
would be severe. In these circumstances, the failure to explain
to Aranda precisely the consequences he may face for the
crime he is accused of does not create a Miranda violation.

But even assuming that there was a Miranda violation,
Aranda must demonstrate that it resulted in “actual prejudice”
and “had substantial and injurious effect or influence in

determining the jury's verdict.” Brecht v. Abrahamson, 507
U.S. 619, 637 (1993). Aranda fails to do so here, as the record
demonstrates that any purported Miranda error was harmless.
The State produced overwhelming evidence of Aranda's guilt.
This evidence included the testimony of Officer Viera, who
identified Petitioner in open court. It included significant
ballistic evidence that Arturo Aranda's gun killed Officer
Albidrez. And it included the testimony of Aranda's brother
Juan Aranda, who described the gunfight with the officers.

Perhaps recognizing the voluminous evidence against him,
Aranda strives to undermine the other evidence of his guilt.
He first argues that Officer Viera's eyewitness account of
the shooting should be completely disregarded because the
“immense stress” caused by the gunfight renders Officer's
Viera's account “inherently unreliable.” But Officer Viera's
testimony was unequivocal. Officer Viera was able to offer
a detailed description of the events that unfolded on the
morning of July 31, 1976. Officer Viera's testimony held up
under cross-examination, and he was adamant that Aranda
shot first. And Viera identified Arturo Aranda in open court.
This eyewitness testimony cannot be discounted based on

after-the-fact speculation that stress renders it unreliable. 1

Aranda's attempts to impugn the ballistics evidence against
him are also faulty. At trial, a ballistics expert testified that
Aranda's weapon could have fired the bullet that killed Officer
Albidrez, and no other recovered weapon could have. Aranda
first argues that there was “conflicting” evidence as to who
possessed a .38 caliber handgun—which was identified as
the murder weapon at trial—on the night of the shooting.

But he points to no such conflicting testimony in the record.
Moreover, the .38 caliber handgun was found on Aranda's

person at the hospital. 2  Aranda asks us to disregard that
evidence, too, with a conclusory argument that it is a “rather
incredible scenario.” But again, Aranda cites no evidence
to draw that testimony into doubt. Finally, Aranda contends
that the firearm toolmark evaluation used to analyze the gun
found on Aranda's person was “not conclusive.” But Aranda
still fails to direct us to any record evidence demonstrating
that the firearm toolmark evaluation was inconclusive. In
short, Aranda's arguments regarding the ballistics evidence
are conclusory, speculative, and run against the weight of the
record.

*4  Finally, Aranda argues that his confession must have
had a substantial influence on the jury's verdict because the
prosecutor mentioned it in his closing. But Aranda's argument
misses the mark, as the prosecutor actually minimized the
importance of Aranda's confession in his closing argument.
First, the prosecutor gave his initial closing argument in
which he did not even mention the confession. Rather, it
was Aranda's attorney who focused on the confession in his
closing argument, in which he asked the jury to disregard
the confession as he argued it was involuntary. When the
prosecutor rose to rebut Aranda's closing, he stated that
“[w]e didn't need that statement of Arturo's.” The prosecutor
then only briefly addressed Arturo's confession later, as
his discussion of the confession comprises only about one
page of eighteen pages of transcript of the prosecutor's
rebuttal. Moreover, the prosecutor did not focus on the
probative value of Aranda's confession; rather, he only briefly

described why the confession was voluntary. 3  When viewed
in context, the prosecutor's closing argument makes clear
how little the prosecution relied on the confession relative to
other evidence, including the ballistic evidence and witness
testimony.

We remain cognizant that “confessions have profound impact

on the jury.” Bruton v. United States, 391 U.S. 123, 140
(1968) (White, J., dissenting). But the erroneous admission
of a confession does not, in every case, constitute harmful
error. Our precedents illustrate as much. See Jones v. Davis,
927 F.3d 365, 370–71 (5th Cir. 2019). Given the profuse
amount of evidence presented against Petitioner at trial, we
are convinced that the admission of the confession did not
have “a substantial and injurious effect or influence” in the

context of the trial as a whole. Brecht, 507 U.S. at 637.
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B. The Strickland Claim
Aranda also argues that he was denied effective assistance
of counsel in violation of the Sixth Amendment under

Strickland v. Washington, 466 U.S. 668 (1984) and

Wiggins v. Smith, 539 U.S. 510 (2003). Ineffective
assistance of counsel claims are reviewed under Strickland’s
two-prong test. First, Aranda must demonstrate that his

counsel's performance was deficient. Strickland, 466 U.S.
at 687. To establish deficient performance, Aranda must show
“that counsel's representation fell below an objective standard

of reasonableness.” Id. at 688. This is an uphill battle, as
we apply a “strong presumption that counsel's conduct falls
within the wide range of reasonable professional assistance.”

Id. at 689. As to the second prong, Aranda must
demonstrate that that the deficient performance prejudiced the

defense. Id. at 687. In a death penalty case, “the question
is whether there was a reasonable probability that, absent the
errors, the sentencer ... would have concluded that the balance
of aggravating and mitigation circumstances did not warrant

death.” Id. at 695. “Prejudice exists when the likelihood
of a different result is ‘substantial, not just conceivable.’ ”
Trottie v. Stephens, 720 F.3d 231, 241 (5th Cir. 2013) (quoting
Harrington v. Richter, 526 U.S. 86, 112 (2011)). We are also
mindful that “[s]urmounting Strickland’s high bar is never an

easy task.” Padilla v. Kentucky, 559 U.S. 356, 371 (2010).

Aranda argues that his trial counsel was deficient for failing
to adequately investigate evidence of mitigation to be used
at the sentencing stage, including evidence that Aranda had

a difficult upbringing or a possible brain injury. 4  When
examining a failure to investigate, we are mindful that
the Supreme Court has emphasized that “strategic choices
made after less than complete investigation are reasonable
precisely to the extent that professional judgments support

the limitations on the investigation.” Wiggins, 539 U.S. at

521 (quoting Strickland, 466 U.S. at 690–91). And “we
continue to extend highly deferential treatment to counsel's

sentencing strategy and tactical decisions.” Pape v. Thaler,
645 F.3d 281, 292 (5th Cir. 2011).

*5  With respect to investigating Aranda's personal
background more generally, Aranda fails to show that his
trial attorney failed to conduct an adequate investigation
into Aranda's past. Aranda argues that “had trial counsel

conducted any investigation, Mr. Aranda's wife could have
testified that Mr. Aranda always treated her and their children
well, and that Mr. Aranda maintained that relationship with
his children when he was imprisoned.” Aranda also argues
that had trial counsel learned about Aranda's employment
history, he could have put forth evidence that would “have
further undermined, for example, the proposition that Aranda
posed any danger within structured environments.”

But the affidavit of Aranda's trial attorney, Larry Dowling,
contradicts Aranda's argument that his counsel failed to
make an adequate investigation into Aranda's background.
Rather, Dowling's affidavit makes clear that he had extensive
familiarity with Aranda's history and circumstances.
Dowling's attested that he “knew that Mr. Aranda grew up in a
poor family of many children in the barrios of San Antonio.”
Dowling also attested that his investigation had revealed
that “[t]here was substantial evidence, notwithstanding his
background, that Mr. Aranda was a nonviolent person,”
and that “there was available evidence that ... [Aranda]
demonstrated his ability and willingness to be a peaceable
and cooperative prisoner.” Although Aranda points to two
categories of evidence from his background that he wishes his
attorney had put forth at sentencing, the record as a whole,
especially in light of Dowling's affidavit, does not evince a
failure to investigate Aranda's background generally.

Indeed, the record reveals that Dowling in fact did do an
investigation into Aranda's past circumstances, but he made
the strategic choice not to put forth this evidence “because
[he] believed the jury would not be able to consider such
evidence as mitigating circumstances.” And, as the Texas
law stood at the time, he was correct. It would be another
decade until the Supreme Court clarified that Texas courts
must allow jurors to express a “reasoned moral response” to

such evidence. See Penry v. Lynaugh, 492 U.S. 302 (1989).
Aranda's counsel was not constitutionally required to predict

a significant change in the law. Maryland v. Kulbicki, 577
U.S. 1, 4 (2015). Indeed, we must be sure to consider a
“context-dependent consideration of the challenged conduct

as seen from counsel's perspective at the time,” Wiggins,
539 U.S. at 523 (cleaned up), and make “every effort” to

“eliminate the distorting effects of hindsight.” Strickland,
446 U.S. at 689. Viewed properly, Dowling's decision not to
introduce evidence of Aranda's background was a strategic

choice which was “virtually unchallengeable.” Strickland,
446 U.S. at 690. This claim therefore fails.
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The record does, however, demonstrate one narrow area
where Dowling made a less-than-complete investigation:
evidence of Aranda's head injury resulting from a police
confrontation when he was sixteen. Dowling states that
he “did not conduct any extensive investigation of Mr.
Aranda's background for the purpose of developing specific
evidence of disorders caused by his background.” This
decision is a “strategic choice[ ] made after less than
complete investigation,” which is “reasonable precisely to
the extent that professional judgments support the limitations

on the investigation.” Wiggins, 539 U.S. at 528 (quoting

Strickland, 466 U.S. at 690). We therefore must consider
whether Dowling's decision to forgo a more complete
investigation into Aranda's head injury is supported by
professional judgment.

In his affidavit, Dowling explained his strategic decision to
forgo an investigation into any disorder that Aranda may
have. Specifically, Dowling was concerned that developing
and presenting evidence of a disorder would open the door
for the State to use psychiatrists to show that the disorder
would make Aranda dangerous in the future, which was a
consideration a Texas jury must have considered in imposing
the death penalty. Dowling was also concerned that the risk of
presenting evidence of a disorder was not worthwhile without
a mitigating instruction, unless it was so significant that it
could demonstrate that Aranda's crime was not “deliberate”—
a very high bar. In sum, Dowling stated that “[i]n my opinion
a responsible, competent trial lawyer would not take the
risk of presenting such evidence without the assurance of a
mitigation instruction.” He further attested that “[b]ecause
of the foregoing problems with developing and discovering
evidence which mitigates ‘blameworthiness’ and because of
the failure of Texas courts to instruct a jury on ‘mitigation,’
I would not, and in this case did not, develop evidence as
to neurological, psychological, psychiatric or sociological
reasons pertinent to the Defendant's ability to control his own
behavior.”

*6  Dowling's well-reasoned explanation for his decision to
forgo an investigation here is fatal to Aranda's Strickland
claim. Based on the law as it stood at the time of Aranda's
sentencing, Aranda's counsel was reasonable to think that
such evidence could well have backfired. These sentencing
strategies and tactical decisions are beyond the reach of a
Strickland claim.

We note that this case is different in kind from Wiggins.
To be sure, in Wiggins, the Supreme Court held that
an attorney rendered ineffective assistance of counsel by
failing to investigate and present mitigating evidence of
a capital defendant's background at the sentencing stage.

539 U.S. at 524. But the Court emphasized that counsel
had not reasoned that a mitigation case “would have

been counterproductive.” Id. at 525. Here, because of
the unique death penalty sentencing scheme Texas had in
place at the time of Aranda's sentencing—a factor not
present in Wiggins—Aranda's counsel expressed a reasonable
concern that any additional investigation into Aranda's
mental disorder could lead to evidence that would be
counterproductive. In light of that serious concern, it was
reasonable for Dowling to forgo additional investigation into
the issue, because as the Wiggins court noted, “Strickland
does not require counsel to investigate every conceivable
line of mitigating evidence no matter how unlikely the effort

would be to assist the defendant at sentencing.” Id. at 533.

Finally, Aranda argues that the district court made a legal
error by imposing too high of a standard for his Strickland
claim. Aranda contends that the district court required him to
show that his trial counsel was “not functioning as counsel,”
rather than that his performance fell “below an objective
standard of reasonableness.” This argument is easily disposed
of. First, the “not functioning as counsel” language was pulled
directly from Strickland, which used that language to describe

what constituted a deficient performance. 466 U.S. at
687 (“[T]he defendant must show that counsel's performance
was deficient. This requires showing that counsel made
errors so serious that counsel was not functioning as the
‘counsel’ guaranteed by the Sixth Amendment.”). Indeed,
we have repeated the exact language that Aranda objects
to, Brooks v. Kelly, 579 F.3d 521, 523 (5th Cir. 2009),
and affirmed district courts that also applied this standard.
See Rabe v. Thaler, 649 F.3d 305, 307 (5th Cir. 2011)
(affirming a district court's finding that a trial attorney did
not make “errors so serious that he was not functioning as
counsel”). Second, a review of the trial judge's order denying
Aranda's Strickland claim makes clear he was applying the
proper standard. The trial court quoted Strickland at length,
including the requirement that any deficiency be judged by
an “objective standard.” Third, even were there some gap
between performance which “below an objective standard
of reasonableness” and performance which demonstrated
that an attorney was “not functioning as counsel,” we are
convinced that, for the reasons discussed at length above, the
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performance of Aranda's trial counsel did not fall below an
objective standard of reasonableness.

IV

For the foregoing reasons, we AFFIRM the district court's

denial of habeas relief and an evidentiary hearing. 5

All Citations

Not Reported in Fed. Rptr., 2022 WL 16837062

Footnotes

* Pursuant to 5th Circuit Rule 47.5, the court has determined that this opinion should not be published and is
not precedent except under the limited circumstances set forth in 5th Circuit Rule 47.5.4.

1 Indeed, the primary support Aranda musters to support this argument consists of two nonbinding state-court

cases. But these cases do not aid Aranda. In People v. Lerma, 47 N.E.3d 985, 993 (Il. 2016), the court listed
stress as only one of several factors that can influence the reliability of eyewitness testimony. Other factors

included “the wearing of partial disguises” and “cross-racial identification.” Id. And in State v. Guilbert,
49 A.3d 705, 722–23 (Conn. 2012), the court only allowed for expert testimony regarding the unreliability of
eyewitness testimony; it did not hold that all eyewitness testimony is inherently unreliable.

2 That the handgun was found on Aranda's person at the hospital as opposed to at the scene of the crime is of no
moment. As explained at oral argument, because the state prioritized getting Aranda into the ambulance and
to the hospital, no thorough search of his person at the scene was conducted. Instead, the officers discovered
Aranda laying on his stomach and conducted a cursory pat down of his back and sides. Only at the hospital
did they conduct a more thorough search that revealed the location of the gun, Aranda's front waistband.

3 In addition, the court's jury charge regarding Aranda's confession directed the jury to examine the confession,
determine its voluntariness, and reject the confession if it was not voluntary.

4 At various points in his opening brief, Aranda seeks to make other arguments, including that Aranda's attorney
was deficient for failing to “conduct voir dire in light of hostility towards Mexican Americans in Victoria” and
that counsel “made no effort to look into the validity of [Aranda's rape] conviction.” We did not grant a COA
on these claims and in fact explicitly denied a COA for many of these claims. See Aranda v. Lumpkin, No.
20-70008, 2021 WL 5627080 (5th Cir. Nov. 30, 2021). Accordingly, we will not consider these claims, and
limit out analysis to the single Strickland claim on which we granted a COA.

5 An evidentiary hearing would not prove beneficial where: (1) the parties have not proffered any evidence that
is disputed; (2) the evidence was appropriately presented during the state-court proceedings’ and (3) Aranda
has not identified any new evidence that could be developed if he were granted an evidentiary hearing at
this juncture.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Before Haynes, Graves, and Engelhardt, Circuit Judges.

Opinion

Per Curiam *

*1  Having failed to obtain federal habeas relief, Petitioner
Arturo Aranda seeks a certificate of appealability and
challenges the denial of evidentiary hearings on some of his
claims. We issue a certificate of appealability as to some of
his claims but deny it as to others.

I.

Early in the morning hours of July 31, 1976, Officers
Pablo Albidrez and Candelario Viera of the Laredo Police
Department stopped a suspicious vehicle. It would be Officer
Albidrez's last traffic stop. Gunfire erupted and the officers
returned fire, engaging in a shootout with two men fleeing
the vehicle. Officer Albidrez was hit. Shot through the service
badge on his chest, he died from his injury.

The fleeing occupants of the vehicle were brothers: Arturo
and Juan Aranda. They had been transporting a large quantity
of marijuana when stopped by the officers. Shortly after the
shooting, they were apprehended and arrested about a block
from the scene.

Arturo Aranda did not escape unscathed. Hit in the shoulder
and hand, he was transported to a hospital, where a .38 caliber
handgun was found hidden in his pants. Ballistic testing later
showed that this weapon could have fired the bullet that
killed Officer Albidrez, and no other recovered weapon could
have. After interrogation, Aranda confessed to killing Officer
Albidrez. He later challenged that confession.

Both brothers were charged for the murder of Officer
Albidrez. Juan Aranda was tried first; he was found guilty
and sentenced to life in prison. Arturo Aranda was tried next.
His trial began in Webb County, though the judge later moved
the trial to Victoria County over Aranda's objection. At the
conclusion of the trial, a jury found Aranda guilty. In the
punishment phase of the trial, the jury sentenced Aranda to
death under the Texas death penalty scheme as it existed then.

Arturo Aranda appealed, and his conviction was affirmed.

Aranda v. State, 736 S.W.2d 702 (Tex. Crim. App. 1987)
(en banc). He filed a state post-conviction application, which
was denied. He then turned his sights to federal court. On
April 20, 1989, Aranda filed a federal habeas petition. The
State moved for summary judgment, and the district court
granted the State's motion. Two weeks later, on January 15,
1992, Aranda moved to alter and amend the judgment. The
State filed a timely response.

That remained the posture of the case for nearly three decades.
It was not until 2018 that this case was jolted out of its inertia.
The matter was reassigned, and the newly assigned district
judge denied Aranda's motion. The district court declined to
grant a certificate of appealability (“COA”) as to any claims.
Aranda appeals the district court's order, seeking a COA as to
only four of his claims.

II.

Because Aranda filed his initial federal habeas petition before
the enactment of the Antiterrorism and Effective Death
Penalty Act (AEDPA), his claims are governed by the law
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as it existed before AEDPA. Slack v. McDaniel, 529 U.S.
473, 481 (2000). However, 28 U.S.C. § 2253(c) governs
Aranda's entitlement to appellate review. Id. That statute
provides that an appeal may not be taken “unless a circuit
justice or judge issues a certificate of appealability.” 28 U.S.C.
§ 2253(c)(1). To determine whether to issue a petitioner a
certificate of appealability, a “court of appeals should limit its
examination to a threshold inquiry into the underlying merit

of his claims.” Miller-El v. Cockrell, 537 U.S. 322, 327
(2003). A certificate of appealability shall be granted “only
if the applicant has made a substantial showing of the denial
of a constitutional right.” 28 U.S.C. § 2253(c)(2). In order to
make such a showing, an applicant must show that “jurists of
reason could disagree with the district court's resolution of his
constitutional claims or that jurists could conclude the issues
presented are adequate to deserve encouragement to proceed

further.” Miller-El, 537 U.S. at 327. “[A] claim can be
debatable even though every jurist of reason might agree,
after the COA has been granted and the case has received

full consideration, that petitioner will not prevail.” Id. at
338. Nonetheless, the issuance of a certificate of appealability

“must not be pro forma or a matter of course.” Id. at 337.
“Because the present case involves the death penalty, any
doubts as to whether a COA should issue must be resolved
in [Petitioner's] favor.” Hernandez v. Johnson, 213 F.3d 243,
248 (5th Cir. 2000). Finally, as in any federal habeas case, we
review “the district court's findings of fact for clear error and
its conclusions of law de novo.” Sanchez v. Davis, 936 F.3d
300, 304 (5th Cir. 2019).

III.

*2  Aranda seeks a certificate of appealability for four
claims: (1) a Miranda claim; (2) a fair cross-section claim; (3)
a Strickland claim; and (4) a Penry claim. We examine each
claim in turn.

A. The Miranda Claim

1. Waiver

We first address Aranda's Miranda claim. Before turning to
our COA analysis, we confront the threshold issue of whether
Aranda waived this claim by failing to properly raise it before
the district court. Because failure to raise a claim before the

district court deprives us of jurisdiction to grant a COA on
the issue, see Brewer v. Quarterman, 475 F.3d 253, 255 (5th
Cir. 2006) (per curiam), we must consider whether Aranda
properly raised a claim that his waiver was not knowing and
intelligent below. As both parties acknowledge, an inquiry
into whether a defendant has validly waived his or her
Miranda rights has two components. First, we ask whether
the waiver was voluntary; second, we ask whether the waiver
was knowing and intelligent. See United States v. Cardenas,
410 F.3d 287, 293 (5th Cir. 2005) (citing United States v.
Andrews, 22 F.3d 1328, 1337 (5th Cir. 1994)). Although
Aranda undoubtedly raised a claim that his confession was
involuntary to the district court, it is undisputed that he raises
no such claim here. Rather, in seeking a COA from this
court, Aranda argues that his confession was not knowing and
intelligent. The district court did not understand Aranda to
raise such a claim before it. It found that “Petitioner makes no
claim that his confession was not intelligently made, or that
he did not understand the Miranda warnings when given.”
We find the district court erred, and Aranda's knowing-and-
intelligent Miranda claim has not been waived.

The second claim listed in Aranda's petition stated that
his “uncounseled, custodial ‘confession’ was improperly
admitted.” In paragraph forty of his petition, Aranda alleged:
“The [Texas] trial court made no inquiry into, nor findings
on, whether Petitioner knowingly and intelligently waived
his Fifth Amendment rights. The State has the heavy
burden of proving both voluntariness and a knowing and
intelligent waiver of Fifth Amendment rights before an
alleged confession may be admitted.” In the next paragraph,
Aranda noted that the state court “left unassessed” evidence
that “he did not understand the waiver form printed in
English; that he was not aware that he was being interrogated
in connection with a capital murder charge; and that he was
not sufficiently recovered from the surgery of earlier that day
to assess intelligently the consequences of a waiver presented
him late that night.” Aranda concluded the claim by arguing
that he “did not voluntarily give the statement touted as a
‘confession’ nor did he make an independent and informed
decision to waive his right to counsel and his right not to
provide testimony against himself.”

Aranda's other briefing emphasized a Miranda claim based
on a lack of knowing-and-intelligent waiver. In his opposition
to the State's motion for summary judgment he stated, “Most
notably, Respondent's motion ... does not address the issue
of whether Petitioner made a knowing and intelligent waiver
of his Fifth Amendment rights upon making his alleged
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‘confession’ while in custody.” And in his motion to alter or
amend the judgment, Aranda again stressed that he had raised
this claim.

*3  In short, Aranda made the basis of his Miranda claim
adequately clear in his petition and in his subsequent briefing.
The State quarrels that Aranda's petition was insufficiently
lucid on this point, or that Aranda's allegations are only
conclusory, or that this claim was addressed only briefly
compared to Aranda's involuntary waiver claim. But as
described above, Aranda's petition (and subsequent briefing)
adequately stated a claim that he did not waive his Miranda
rights knowingly and voluntarily. And this case is unlike other
cases where we have found waiver, which often include stark
examples of conclusory or altogether nonexistent briefing on

claims. See, e.g., Ross v. Estelle, 694 F.2d 1008, 1011–12
(5th Cir. 1983) (per curiam) (holding that “mere conclusory
allegations” which were unsupported by any record evidence
in a pro se defendant's petition did not raise a constitutional
issue); Ortiz v. Quarterman, 509 F.3d 214, 215 (5th Cir. 2007)
(per curiam) (holding that a petitioner waived an ineffective
assistance of counsel claim when he failed to raise the claim
in his brief in support of a COA).

Here, the district judge sua sponte denied a COA to Aranda,
stating it “will not certify any issue for review by the Fifth
Circuit.” “[W]hen a district court sua sponte denies a COA
without indicating the specific issues, we have treated each
of the issues raised in the habeas petition as included within
the denial.” Black v. Davis, 902 F.3d 541, 546 (5th Cir. 2018).
Accordingly, because we find that Aranda sufficiently raised
this claim before the district court, we find that the district
court's denial of a COA covered this claim and that we have
jurisdiction to address whether we should grant a COA.

2. Miranda Claim COA

We now address whether we should grant a COA on
Petitioner's Miranda claim that his waiver was not knowing
and intelligent.

The State first argues that there is no “believable evidence”
in the record that undermines Petitioner's written waiver
and which demonstrates a Miranda violation. But the record
contains evidence to support Aranda's claims, including
evidence that he did not realize that he was being charged
with capital murder, evidence that he had limited ability to
speak and understand English, and evidence of his injuries

from surgery earlier in the day. In light of this evidence, jurists
of reasons could debate whether Petitioner's Miranda claim
has merit. In this “threshold inquiry,” we cannot deny Aranda

a COA on this ground. Miller-El, 537 U.S. at 327.

The State next argues that the state court's findings regarding
Petitioner's Miranda claim are entitled to a presumption of
correctness and should be dispositive here. The version of

28 U.S.C. § 2254 that was in place at the time Aranda
filed his petition stated that in federal habeas cases, “a
determination after a hearing on the merits of a factual
issue, made by a State court of competent jurisdiction in
a proceeding [and] evidenced by a written finding, written
opinion, or other reliable and adequate written indicia, shall
be presumed to be correct” subject to certain exceptions.

28 U.S.C. § 2254(d) (1988). But the sole written opinion
that the State points us to addresses only whether Aranda's
claim was voluntary. And although the trial court held a
hearing addressing many of Aranda's arguments here and
orally ruled in favor of the State by allowing the confession
into the record, “reasonable jurists [could] find [that] the
district court's assessment of the constitutional claims [is]

debatable or even wrong.” Miller-El, 537 U.S. at 338
(quotation omitted).

Finally, the State argues that even if there was Miranda error,
it was harmless because the State produced overwhelming
evidence of Aranda's guilt other than the confession. But
assessing whether any Miranda error was harmless would
require us to assume a constitutional error and delve into
the merits of Aranda's claim, which is beyond the “threshold

inquiry” we engage in at this stage. Miller-El, 537 U.S.
at 327. In any event, jurists of reason could debate whether
any constitutional error was harmless, particularly because

“confessions have a profound impact on the jury.” Bruton
v. United States, 391 U.S. 123, 140 (1968) (White, J.,
dissenting).

*4  In sum, at this stage Aranda has demonstrated that jurists
of reason could disagree with the district court's resolution of
his Miranda claim. We therefore grant a COA as to this claim.

B. The Fair Cross-Section Claim
We turn next to Aranda's fair cross-section claim. Before
addressing this claim, we specifically note what we need
not address: any supposed claim that Aranda made—under
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the Vicinage Clause or otherwise—that a defendant has a
right to be tried in the jurisdiction where the crime occurred
or a jurisdiction with an identical racial makeup. Aranda
renounced seeking a COA on such a claim in his reply. Rather,
we need only consider Aranda's claim insomuch as he argues
that Victoria County systematically excluded Hispanics in its
jury selection process and at his trial.

As the parties agree, Aranda's fair cross-section claim arises

under Duren v. Missouri, 439 U.S. 357 (1975). Under the
test the Supreme Court announced in Duren, to establish a fair
cross-section claim, a petitioner must demonstrate: “(1) that
the group alleged to be excluded is a ‘distinctive’ group in the
community, (2) that the representation of this group in venires
from which juries are selected is not fair and reasonable in
relation to the number of such persons in the community;
and (3) that this underrepresentation is due to systematic

exclusion of the group in the jury selection process.” Id.
at 364.

Here, the question is whether jurists of reason could debate
that Aranda is able to demonstrate that the percentage of
the community made up of Hispanics was underrepresented
on his jury venire and that this underrepresentation was

the general practice on other venires. United States v.
Williams, 264 F.3d 561, 568 (5th Cir. 2001). The sole affidavit
on which Aranda bases his cross-section claim focuses on
underrepresentation of Hispanics on his venire, but does
not demonstrate that any such underrepresentation was the
general practice on other venires in Victoria County. See
United States v. Brummitt, 665 F.2d 521, 529 (5th Cir. 1981).

But even had Aranda properly called into question whether
there was underrepresentation of Hispanics on Victoria
Country venires generally, jurists of reason could not debate
his fair cross-section claim for a separate, independent reason.
This Circuit has repeatedly held that an absolute disparity
of less than ten percent is not sufficient to demonstrate

underrepresentation. See United States v. Maskeny, 609
F.2d 183, 190 (5th Cir. 1980); see also United States v. Age,
No. 16-cr-32, 2021 WL 2227244, at *10–11 (E.D. La. June
2, 2021) (collecting cases). “Absolute disparity measures the
difference between the proportion of the distinctive groups
in the population from which the jurors are drawn and the
proportion of the groups on the jury list.” United States v.
Yanez, 136 F.3d 1329, 1998 WL 4454, at *2 n.4 (5th Cir.
1998). The absolute disparity that Aranda alleges here is
less than ten percent. He resists this conclusion by citing

to Berghuis v. Smith, 559 U.S. 314 (2010), which he
argues stands for the proposition that the absolute disparity
test should not be used. But Berghuis said no such thing;
rather, the Court only recognized multiple ways to measure
the representation of distinctive groups in jury pools and

acknowledged that “[e]ach test is imperfect.” Id. at 329.

*5  Jurists of reason could not find that Aranda's fair cross-
section claim is debatable. We do not issue a COA for this
claim.

C. The Strickland Claims
In his next claim, Aranda argues that he was denied effective
assistance of counsel in violation of the Sixth Amendment

under Strickland v. Washington, 466 U.S. 668 (1984).
Ineffective assistance of counsel claims are reviewed under
Strickland's two-prong test. First, Aranda must demonstrate

that his counsel's performance was deficient. Id. at 687.
To establish deficient performance, Aranda must show “that
counsel's representation fell below an objective standard of

reasonableness.” Id. at 688. This is an uphill battle, as
we apply a “strong presumption that counsel's conduct falls
within the wide range of reasonable professional assistance.”

Id. at 689. As to the second prong, Aranda must
demonstrate that that the deficient performance prejudiced the

defense. Id. at 687. In a death penalty case, “the question
is whether there was a reasonable probability that, absent the
errors, the sentencer ... would have concluded that the balance
of aggravating and mitigation circumstances did not warrant

death.” Id. at 695. “Prejudice exists when the likelihood
of a different result is ‘substantial, not just conceivable.’ ”
Trottie v. Stephens, 720 F.3d 231, 241 (5th Cir. 2013) (quoting
Harrington v. Richter, 526 U.S. 86, 112 (2011)). We are also
mindful that “[s]urmounting Strickland's high bar is never an

easy task.” Padilla v. Kentucky, 559 U.S. 356, 371 (2010).
But as Aranda faces the death penalty, we continue to resolve
any doubts as to whether a COA should issue in his favor.
Rhoades v. Davis, 852 F.3d 422, 427 (5th Cir. 2017).

On appeal, Aranda alleges deficient performance of his
counsel in three ways. First, he contends that his counsel
failed to adequately investigate available defenses, primarily
by failing to investigate and present evidence that was
admitted at his brother Juan Aranda's trial. Second, he argues
that his counsel failed to adequately investigate evidence
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of mitigation, such as evidence that Aranda had a difficult
upbringing or a possible brain injury. Third, he presses that
his counsel failed to investigate an extraneous offense. We
address each argument in turn.

Aranda's argument that his counsel failed to adequately
investigate defenses largely turns on the fact that his counsel
did not introduce evidence that was used at Juan Aranda's
trial. “To prevail on an ineffective assistance of counsel claim
based upon uncalled witnesses, an applicant must name the
witness, demonstrate that the witness would have testified, set
out the content of the witness's proposed testimony, and show
that the testimony would have been favorable.” Gregory v.
Thaler, 601 F.3d 347, 352 (5th Cir. 2010). These claims are
disfavored. Id.

Aranda contends that if his counsel had adequately
investigated possible defenses, he would have called Jorge
Martinez, C. D. Toler, and R. Benavides. But Aranda fails
to set out exactly what those witnesses would have testified
to, beyond a vague reference to “Officer Viera's propensity
for violence.” Although Aranda argues that counsel should
have introduced a series of facts about Viera's propensity for
violence, it is completely unclear from Defendant's briefing
which of the three witnesses should have testified about those
facts. And Aranda's sole citation to the record is the witness
list from Juan Aranda's trial, which is insufficient. See, e.g.,
Miller v. Johnson, 200 F.3d 274, 282 (5th Cir. 2000). Because
Aranda has not demonstrated that the witnesses would have
testified, set out witnesses' proposed testimony, or shown that
it would have been favorable, reasonable jurists could not
debate that this claim fails. See Gregory, 601 F.3d at 352.

*6  There are other issues with this claim. First, counsel
did attempt to call Martinez, but the trial court would not
allow him to testify. Second, in Juan Aranda's trial, the judge
refused to allow Benavides or Toler to testify, and Petitioner
offers no reason to think there would be a different result
in his trial. Third, and most important, Aranda's counsel
made a strategic decision not to present this evidence. In
his affidavit, Aranda's counsel states that he chose not
to introduce some available evidence from Juan Aranda's
trial because he wanted to emphasize the defense of self-
defense. “Generally, counsel's strategic decisions are afforded
deference so long as they are based on counsel's ‘professional

judgment.’ ” Escamilla v. Stephens, 749 F.3d 380, 392 (5th
Cir. 2014) (quoting Strickland, 446 U.S. at 680). Although
Aranda argues we should not defer to his attorney's decision
because his claim involves a failure to investigate, see id., the

record illustrates that his attorney was sufficiently informed
of the circumstances of Juan Aranda's trial. In light of these
serious infirmities in this claim, reasonable jurists could not
debate that it fails.

Next, Aranda argues that his counsel failed to investigate
and present mitigation evidence at the sentencing stage of
trial. He presses that had counsel adequately investigated
Aranda's past, he would have presented evidence of Aranda's
troubled upbringing and his past violent experience with
law enforcement, which resulted in a head injury. The
Supreme Court has held that failure to adequately investigate
available mitigating evidence may amount to ineffective

assistance of counsel. See Wiggins v. Smith, 539 U.S.
510, 524–25, 537–38 (2003) (holding that a defense counsel's
failure to investigate a capital defendant's social history
and traumatic childhood constituted ineffective assistance

of counsel); see also Williams v. Taylor, 529 US. 362,
395–98 (2000) (holding that defense counsel's performance
fell below an objective standard of reasonableness where
counsel failed to present mitigating evidence related to a
defendant's troubled upbringing and intellectual disability).
Here, Aranda's counsel was forthright that he “did not conduct
any extensive investigation of Mr. Aranda's background for
the purpose of developing specific evidence of disorders
caused by his background.” Because this evidence is like that
discussed by the Supreme Court in Wiggins and Williams,
reasonable jurists could debate the district court's conclusion
that counsel was effective.

Reasonable jurists could also conclude that the district
court's prejudice assessment was debatable or incorrect.
If Aranda's counsel had reasonably investigated Aranda's
background, the jury may have learned of Aranda's deeply
troubled upbringing, his early, violent experience with
law enforcement, and the life-altering effects of his head
injury. A jury presented with such evidence may not have
determined that Aranda was a future danger to society or
that he acted deliberately, two of the factors Texas juries
had to consider at the sentencing stage. Reasonable jurists
could therefore debate whether the district court's prejudice
determination was correct. At a minimum, this claim
“deserves encouragement to proceed further.” Escamilla, 749
F.3d 393–94. Accordingly, we will grant a COA as to this
Strickland claim.

Finally, we turn to Aranda's argument that his counsel failed to
research infirmities in his aggravated rape conviction, which
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was an aggravating offense at his murder trial. Aranda's
briefing on this topic is perfunctory, and he cites solely
to the affidavit of his trial counsel, which states that he
knew about the conviction but was unaware of purported
legal infirmities with the conviction. Even assuming that
counsel's performance was deficient for not investigating
any legal infirmities in Aranda's aggravated rape conviction,
Aranda is unable to establish that jurists of reason would
debate this issue, given the lack of any indication in the
briefing that the more fulsome objection would have been
any more valid than the one raised. Texas law permits broad
introduction of extraneous prior convictions at the sentencing
phase, and our court has sustained even consideration of non-
final convictions and “extraneous offenses.” See Tex. Code of

Crim. Proc. § 37.07; Hogue v. Johnson, 131 F.3d 466, 478
n.9 (5th Cir. 1997) (“[n]othing in Article 37.071 ... requires
that there be a final conviction for an extraneous offense

to be admissible at the punishment phase.”); Hammett
v. State, 578 S.W.2d 699, 709 (Tex. Crim. App. 1979)
(same), cert. withdrawn, 448 U.S. 725 (1980)); see also
Williams v. Lynaugh, 814 F.2d 205, 208 (5th Cir. 1987), cert
denied., 484 U.S. 935 (1987) (holding that “the admission of
unadjudicated offenses in the sentencing phase of a capital
trial does not violate” the Constitution because “[e]vidence
of these unadjudicated crimes is clearly relevant to the jury's
task of determining whether there is a probability that [the
defendant] would continue to commit acts of violence as
required by” special questions); see also Harris v. Johnson,
81 F.3d 535, 541 (5th Cir. 1996) (“use of evidence of
unadjudicated extraneous offenses, at the sentencing phase of
Texas capital murder trials, does not implicate constitutional
concerns”). Accordingly, we deny a COA as to this portion of
the ineffective assistance of counsel claim.

*7  We find that Aranda has carried his burden to
demonstrate that reasonable jurists would debate whether his
counsel's performance was ineffective in failing to investigate
and introduce evidence of mitigating circumstances and such
a failure was prejudicial. We therefore grant a COA as to this
Strickland claim. Because Aranda has failed to demonstrate
reasonable jurists could debate the viability of his other
Strickland claims, we deny a COA on those claims.

D. The Penry Claim

Finally, we address Aranda's claim under Penry v.
Lynaugh, 492 U.S. 302 (1989). At the time of Aranda's
sentencing, the Texas jury was required to determine a

defendant's capital sentence by answering three special issue
questions:

(1) whether the conduct of the defendant that caused the
death of the deceased was committed deliberately and with
the reasonable expectation that the death of the deceased or
another would result;

(2) whether there is a probability that the defendant would
commit criminal acts of violence that would constitute a
continuing threat to society; and

(3) if raised by the evidence, whether the conduct of the
defendant in killing the deceased was unreasonable in
response to the provocation, if any, by the deceased.

Penry, 492 U.S. at 310 (citing Tex. Code Crim. Proc.
art. 37.071(b) (Vernon 1981 and Supp. 1989)). If the jury
answered “yes” to these questions, the trial court would
impose the death penalty.

Although the facial validity of the statute was upheld by the

Supreme Court, see Jurek v. Texas, 428 U.S. 262 (1976),
the Court later held that in certain circumstances a jury may be
unable to fully consider and give effect to mitigating evidence

in answering the special issue questions. Penry, 492 U.S.
at 328. If the jury was provided “no vehicle for expressing
its ‘reasoned moral response’ to [mitigating] evidence” then
the sentencing is incompatible with the Eighth Amendment.

Id. (quoting Franklin v. Lynaugh, 487 U.S. 164, 185
(1988) (O'Connor, J., concurring)).

In Coble v. Quarterman, 496 F.3d 430 (5th Cir.
2007), this circuit fashioned a useful two-step process for
considering Penry claims. First, we must determine whether
the mitigating evidence presented by Petitioner “satisfied
the ‘low threshold for relevance’ articulated by the Supreme

Court.” Id. at 444 (quoting Tennard v. Dretke, 542
U.S. 274 (2004)). “The Court defined relevant mitigating
evidence as ‘evidence which tends logically to prove or
disprove some fact or circumstance which a fact-finder could
reasonably deem to have mitigating value.’ ” Id. (quoting

Tennard, 542 U.S. at 284). The Court later cautioned
that a Penry claim is not applicable “when mitigating
evidence has only a tenuous connection—‘some arguable

relevance’—to defendant's moral culpability.” Abdul-
Kabir v. Quarterman, 550 U.S. 233, at 252–53 n.14 (quoting
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Penry, 492 U.S. at 322–23). If the evidence passes this
relevancy threshold, we must next “determine whether there
was a reasonable likelihood that the jury applied the special
issues in a manner that precluded it from giving meaningful
consideration and effect to all of [Petitioner's] mitigating

evidence.” Coble, 496 F.3d at 444.

Aranda identifies four categories of mitigating evidence
which he contends could not have been given meaningful
consideration by the jury: (1) evidence of Aranda's
intoxication at the time of the shooting, (2) evidence that
Aranda had no foreknowledge about transporting drugs, (3)
evidence that Aranda remained unarmed until he retrieved the
drugs, and (4) evidence that the victim had a hand on his own
gun when Aranda shot him. We address each category in turn.

*8  Jurists of reason could not debate that Aranda's
intoxication does not pass even the low threshold for
relevance. The record is clear that Aranda had a single
beer at the first bar he patronized. That is the only record
evidence Aranda points to that he was drinking on the night
in question. Although Juan Aranda left his brother alone for
some period of time, he testified that when he returned he
believed Petitioner “had a glass of water or Seven-Up.” This
evidence of intoxication is so slight that it is “tenuous” at
best. And because jurists of reason would not debate that this
evidence does not “satisf[y] the ‘low threshold for relevance’

articulated by the Supreme Court,” Coble, 496 F.3d at 444,
it cannot be the basis for a Penry claim.

Likewise, because Aranda relies on inference piled on
inference, jurists of reason could not debate the two categories
of evidence proffered by Aranda, which we consider together.
Aranda argues that his lack of knowledge regarding the drug
transaction and the fact he remained unarmed until picking
up the drugs support a Penry claim. But these claims both
rely on a series of inferences that the jury would have to
make to reach considerations other than residual doubt that
are not incorporated into the special issues questions. For
example, from the fact Aranda did not know about the drug
transaction before engaging in it, Aranda would have a juror
infer that his brother was the mastermind behind his drug
transaction; from this, Aranda would have the jury infer
that his brother was always the mastermind when the two
brothers were together; from this, Aranda would have the

jury infer that he had a docile personality and took orders
from this brother; and from this fact, Aranda would have
the jury determine that he deserved a sentence less than
death. Petitioner's argument regarding the evidence that he
was unarmed until he secured the drugs likewise relies on an
extensive and dubious inferential chain. Even viewed in the
light most favorable to Petitioner, these arguments amount
to rank speculation. Jurists of reason could not debate that
these arguments—which are based on layer upon layer of
inferences (many of which include suggested logical leaps)—
do not even have a “tenuous” connection to moral culpability.

Finally, Petitioner argues that evidence that Officer Albidrez's
hand was placed on his weapon when he approached Aranda's
car could not be given meaningful consideration by the jury at
the punishment phase. But this evidence is primarily relevant
to residual doubt about Aranda's self-defense claim, which

cannot be the basis of a Penry claim. See Abdul-Kabir,
550 U.S. at 251. And to the extent this evidence has any
relevance beyond residual doubt, it could be fully considered
within the special issue questions presented to the Texas jury.
Indeed, the third special question specifically required the
jury to consider “[w]hether the conduct of the defendant in
killing the deceased was unreasonable in response to the

provocation, if any, by the deceased.” Penry, 492 U.S. at
310. Accordingly, jurists of reason could not find that this
claim succeeds.

In sum, reasonable jurists could not debate that Aranda has
failed to demonstrate a Penry claim. We decline to issue a
COA as to this claim.

IV.

For the foregoing reasons, Petitioner's request for a
certificate of appealability as to his Miranda claim
and as to his Strickland claim regarding his counsel's
failure to investigate and introduce evidence of mitigating
circumstances is GRANTED. Petitioner's request for a
certificate of appealability is otherwise DENIED.

All Citations

Not Reported in Fed. Rptr., 2021 WL 5627080
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Footnotes

* Pursuant to 5th Circuit Rule 47.5, the court has determined that this opinion should not be published and is
not precedent except under the limited circumstances set forth in 5th Circuit Rule 47.5.4.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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2020 WL 2113640
Only the Westlaw citation is currently available.

United States District Court, S.D. Texas, Victoria Division.

Arturo Daniel ARANDA, Petitioner,

v.

Lorie DAVIS, Respondent.

Civil Action No. 6:89-CV-13
|

Signed 05/04/2020

ORDER

Kenneth M. Hoyt, United States District Judge

*1  In 1979, Arturo Daniel Aranda was sentenced to death
for his role in killing a Laredo police officer. Aranda
submitted a federal petition for a writ of habeas corpus in
1989. (Docket Entry No. 2). After Aranda's petition was
denied in 1991, (Docket Entry Nos. 26, 27), he filed a Motion
under Rule 59(e) to Alter and Amend Judgment. (Docket
Entry Nos. 33, 34). Respondent filed an opposition, (Docket
Entry No. 38), and Aranda filed a reply (Docket Entry No.
39). Aranda's Rule 59(e) motion has been pending since that
time.

On September 25, 2018, this case was reassigned to the
undersigned judge. After receiving briefing from the parties,
the Court will deny Aranda's Rule 59(e) motion. The Court
will not certify any issue for appellate review.

I. Background
On direct appeal, the Texas Court of Criminals Appeals
succinctly described the crime for which Aranda received a
capital conviction and death sentence:

The indictment jointly charged
[Aranda] and his brother, Juan
J. Aranda, with knowingly and
intentionally causing the death of
Pablo E. Albidrez, a peace officer by
shooting him with a gun knowing that
Albidrez was a police officer for the
city of Laredo acting in the lawful
discharge of an official duty.... [T]he

evidence shows that [Aranda] and
his brother drove to Laredo from San
Antonio. The purpose was to pick up
a load of marihuana and take it to
San Antonio. After the station wagon
was loaded and the two men were
leaving Laredo they were confronted
by police officers who stopped them.
In the ensuing gun battle the deceased
police officer, who was in uniform and
who was in a marked police vehicle
with its lights flashing, was killed by
[Aranda] who was shooting with a
pistol.

Aranda v. State, 736 S.W.2d 702, 703-04 (Tex. Crim. App.
1987).

On September 23, 1987, the Court of Criminal Appeals
affirmed Aranda's conviction and sentence on automatic
direct appeal. The State of Texas then set an execution date for
February 25, 1988. Both the Court of Criminal Appeals and
the United States Supreme Court stayed Aranda's execution
while he filed a writ of certiorari. When the Supreme Court
denied certiorari review on June 30, 1988, the trial court
set another execution date for November 9, 1988. Through
pro bono counsel, Aranda then sought state habeas review.
One week before his scheduled execution date, the Court of
Criminal Appeals denied state habeas relief.

Aranda then proceeded to federal court. The court stayed
Aranda's execution date. On April 20, 1989, Aranda filed
a federal petition for a writ of habeas corpus raising twenty-
nine grounds for relief. (Docket Entry No. 2). On October
15, 1991, the Honorable Ricardo H. Hinojosa denied federal
habeas relief without holding an evidentiary hearing or
allowing additional factual development. (Docket Entry No.
26). An amended memorandum and order was issued on
December 31, 1991. (Docket Entry No. 27). A final judgment
was issued that same date. (Docket Entry No. 30).

On January 15, 1992, Aranda filed a timely motion to alter
or amend judgment. Respondent opposed the motion (Docket
Entry No. 38), and Aranda filed a reply (Docket Entry
No. 39). Since Aranda filed his reply, the parties have not

submitted any substantive motions or filings. 1

15a

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0197225301&originatingDoc=Ia60cae408e9d11ea8b0f97acce53a660&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ia5d61f72e79f11d99439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=1&ppcid=7d4682d321ea41b799eea0b0ddaca54c&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987116856&pubNum=0000713&originatingDoc=Ia60cae408e9d11ea8b0f97acce53a660&refType=RP&fi=co_pp_sp_713_703&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_713_703 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987116856&pubNum=0000713&originatingDoc=Ia60cae408e9d11ea8b0f97acce53a660&refType=RP&fi=co_pp_sp_713_703&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_713_703 


Aranda v. Davis, Not Reported in Fed. Supp. (2020)

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 2

*2  On September 25, 2018, this case was reassigned to the
undersigned judge. This Court ordered the parties to confer
and provide a joint update discussing “the status of this
litigation, any relevant changes in the law since the denial
of relief, and what proper steps should be taken to renew
federal habeas review.” (Docket Entry No. 47). The parties
provided an update and explained that the issues remaining in
this case required adversarial briefing. (Docket Entry No. 59).
The parties have provided significant briefing that discusses
the merits of Aranda's Rule 59 motion. In particular, the
parties have addressed changes that have occurred in the law
over the last few decades.

II. Rule 59 Standard
This matter comes before the Court on the limited question
of whether Aranda has shown that this Court should alter
or amend the judgment in this case. Federal procedure limits
post-judgment review. “Reconsideration of a judgment after
its entry is an extraordinary remedy that should be used

sparingly.” Templet v. HydroChem Inc., 367 F.3d 473, 479
(5th Cir. 2004). A district court reviewing a Rule 59(e) motion
must balance “two important judicial imperatives relating to
such a motion: 1) the need to bring litigation to an end;
and 2) the need to render just decisions on the basis of all

the facts.” Templet, 367 F.3d at 479. “Rule 59 gives the
trial judge ample power to prevent what he considers to be
a miscarriage of justice. It is the judge's right, and indeed
his [or her] duty, to order a new trial if he [or she] deems
it in the interest of justice to do so.” 11 Wright, Miller &
Kane, Federal Practice & Procedure Civil, § 2803 (2d ed.

1995) (citing Juneau Square Corp. v. First Wis. Nat. Bank,
624 F.2d 798, 807 (7th Cir. 1980)). However, due to the
extraordinary nature of this remedy the Fifth Circuit has found
that the Rule 59(e) standard “favors denial of motions to

alter or amend a judgment.” Southern Constructors Group,
Inc. v. Dynalectric Co., 2 F.3d 606, 611 (5th Cir. 1993); see

also Lavespere v. Niagara Mach. & Tool Works, Inc., 910
F.2d 167, 174 (5th Cir. 1990).

A district court has considerable discretion to grant or deny
a motion under Rule 59(e); however, “such discretion is not

limitless.” Templet, 367 F.3d at 479. Rule 59 only allows
a court “to alter or amend a judgment to (1) accommodate an
intervening change in controlling law, (2) account for newly
discovered evidence, or (3) correct a manifest error of law or

fact.” Trevino v. City of Fort Worth, 944 F.3d 567, 570 (5th
Cir. 2019).

III. Analysis
Aranda's Rule 59 motion raised several arguments which
fell into two categories: (1) intervening changes in the law

relating to his claim under Penry v. Lynaugh, 492 U.S.
302 (1989) prove that his jury could not fully consider his
mitigating evidence and (2) the amended memorandum and
order applied the wrong legal standard, reached an incorrect
result, and was factually incomplete absent an evidentiary
hearing. Aranda's recent briefing has refined his arguments
to challenge the adjudication of three claims based on new
legal developments regarding: (1) his ineffective-assistance-
of-counsel claim; (2) his Penry claim; and (3) his claim
challenging his confession.

The Court has reviewed the claims raised in Aranda's
initial Rule 59 pleadings and summarily finds that the earlier
filings did not show any error requiring the alteration or
amendment of judgment. This Court's discussion, therefore,
will focus on the arguments raised in the recent briefing. The
Court's analysis will center on whether Aranda has shown
intervening law or manifest error that calls into question the
judgment in this case.

Much has changed since the denial of Aranda's federal
petition. Still, post-judgment review of Aranda's arguments
is limited. Legal developments will only require altering
or amending the judgment if they would have changed the
result that should have been reached. Also, “[t]he manifest
injustice standard presents ... a high hurdle” for the movant.
Westerfield v. United States, 366 F. App'x 614, 619 (6th
Cir. 2010). The Fifth Circuit has explained that a “manifest
error” as one that is “plain and indisputable, and that amounts

to a complete disregard of the controlling law.” Guy v.
Crown Equip. Corp., 394 F.3d 320, 325 (5th Cir. 2004). With
that understanding, the Court will consider Aranda's post-
judgment arguments.

A. Ineffective-Assistance-of-Counsel Standard
*3 Aranda argues that this Court should reconsider

the judgment regarding his ineffective-assistance-of-counsel
claim “because it did not correctly apply the standards for
deficiency and prejudice established by the Supreme Court in

Strickland v. Washington, 466 U.S. 668 (1984), as clarified

16a

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3ee5acaf8a0111d9b6ea9f5a173c4523&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=1&ppcid=7d4682d321ea41b799eea0b0ddaca54c&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004342252&pubNum=0000506&originatingDoc=Ia60cae408e9d11ea8b0f97acce53a660&refType=RP&fi=co_pp_sp_506_479&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_479 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004342252&pubNum=0000506&originatingDoc=Ia60cae408e9d11ea8b0f97acce53a660&refType=RP&fi=co_pp_sp_506_479&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_479 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3ee5acaf8a0111d9b6ea9f5a173c4523&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=1&ppcid=7d4682d321ea41b799eea0b0ddaca54c&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004342252&pubNum=0000506&originatingDoc=Ia60cae408e9d11ea8b0f97acce53a660&refType=RP&fi=co_pp_sp_506_479&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_479 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I0c76d231922111d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=1&ppcid=7d4682d321ea41b799eea0b0ddaca54c&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980118584&pubNum=0000350&originatingDoc=Ia60cae408e9d11ea8b0f97acce53a660&refType=RP&fi=co_pp_sp_350_807&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_807 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980118584&pubNum=0000350&originatingDoc=Ia60cae408e9d11ea8b0f97acce53a660&refType=RP&fi=co_pp_sp_350_807&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_807 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id7aa9a2c96fb11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=1&ppcid=7d4682d321ea41b799eea0b0ddaca54c&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993174728&pubNum=0000506&originatingDoc=Ia60cae408e9d11ea8b0f97acce53a660&refType=RP&fi=co_pp_sp_506_611&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_611 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993174728&pubNum=0000506&originatingDoc=Ia60cae408e9d11ea8b0f97acce53a660&refType=RP&fi=co_pp_sp_506_611&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_611 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I6aa1b331972011d9a707f4371c9c34f0&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=1&ppcid=7d4682d321ea41b799eea0b0ddaca54c&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990113004&pubNum=0000350&originatingDoc=Ia60cae408e9d11ea8b0f97acce53a660&refType=RP&fi=co_pp_sp_350_174&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_174 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990113004&pubNum=0000350&originatingDoc=Ia60cae408e9d11ea8b0f97acce53a660&refType=RP&fi=co_pp_sp_350_174&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_174 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3ee5acaf8a0111d9b6ea9f5a173c4523&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=1&ppcid=7d4682d321ea41b799eea0b0ddaca54c&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004342252&pubNum=0000506&originatingDoc=Ia60cae408e9d11ea8b0f97acce53a660&refType=RP&fi=co_pp_sp_506_479&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_479 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I64033b801bb711ea8d9494c64d4c96f1&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=1&ppcid=7d4682d321ea41b799eea0b0ddaca54c&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049826816&pubNum=0000506&originatingDoc=Ia60cae408e9d11ea8b0f97acce53a660&refType=RP&fi=co_pp_sp_506_570&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_570 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049826816&pubNum=0000506&originatingDoc=Ia60cae408e9d11ea8b0f97acce53a660&refType=RP&fi=co_pp_sp_506_570&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_570 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3193c0b39c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=1&ppcid=7d4682d321ea41b799eea0b0ddaca54c&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989094482&pubNum=0000780&originatingDoc=Ia60cae408e9d11ea8b0f97acce53a660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989094482&pubNum=0000780&originatingDoc=Ia60cae408e9d11ea8b0f97acce53a660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021420765&pubNum=0006538&originatingDoc=Ia60cae408e9d11ea8b0f97acce53a660&refType=RP&fi=co_pp_sp_6538_619&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_6538_619 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021420765&pubNum=0006538&originatingDoc=Ia60cae408e9d11ea8b0f97acce53a660&refType=RP&fi=co_pp_sp_6538_619&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_6538_619 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I9efd6dca8bc411d99a6fdc806bf1638e&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=1&ppcid=7d4682d321ea41b799eea0b0ddaca54c&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005780507&pubNum=0000506&originatingDoc=Ia60cae408e9d11ea8b0f97acce53a660&refType=RP&fi=co_pp_sp_506_325&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_325 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005780507&pubNum=0000506&originatingDoc=Ia60cae408e9d11ea8b0f97acce53a660&refType=RP&fi=co_pp_sp_506_325&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_325 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I235b05aa9c1e11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=1&ppcid=7d4682d321ea41b799eea0b0ddaca54c&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984123336&pubNum=0000780&originatingDoc=Ia60cae408e9d11ea8b0f97acce53a660&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 


Aranda v. Davis, Not Reported in Fed. Supp. (2020)

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 3

by subsequent decisional law.” (Docket Entry No 63 at 3).
Relying on more-recent Supreme Court precedent, Aranda
argues that the amended memorandum and order applied an
incomplete legal standard to his ineffective-assistance claim
and thus reached the wrong result. Aranda, however, has not
shown a basis for Rule 59 relief on his ineffective-assistance
claim.

In 1984, the Supreme Court established the constitutional
baseline for effective legal representation and delineated the
parameters for assessing resultant prejudice. The past two
decades have seen deeper exposition by the Supreme Court
on the Strickland standard. In 2000, the Supreme Court first
overturned a death sentence using the Strickland analysis in

Williams v. Taylor, 529 U.S. 362 (2000). In subsequent
years, the Supreme Court has emphasized the constitutional

obligations of defense counsel in capital cases. See Porter

v. McCollum, 558 U.S. 30 (2009); Rompilla v. Beard,

545 U. S. 374 (2005); Wiggins v. Smith, 539 U.S. 510
(2003). However, “none of these cases established retroactive
constitutional rules.” Ayestas v. Davis, 933 F.3d 384, 390 (5th
Cir. 2019).

The amended memorandum and order unquestionably
applied the correct legal standard to Aranda's ineffective-
assistance-of-counsel claim. The decision relied on Strickland
and repeatedly quoted from that decision and related
precedent. While Aranda may quibble about the specific
wording used in the decision, it applied the correct legal
principles to his ineffective-assistance claim. Aranda's
complaints amount to little more than disagreement with the
result and are more properly raised on appeal. The Court finds
that Aranda has not shown any new law or manifest error
requiring altering or amending the final judgment.

B. A Texas Jury's Consideration of Mitigating
Evidence

Aranda's federal petition raised claims challenging how a
Texas capital jury considers an inmate's mitigating evidence.
Specifically, Aranda claimed that Texas law failed to provide
an adequate vehicle for jury consideration of mitigating
factors relevant to his sentence. Aranda's post-judgment
arguments require significant discussion.

Texas’ capital-punishment scheme involves a bifurcated trial
in which a jury considers an inmate's sentence after convicting
him of capital murder. In the penalty phase, the parties present

aggravating and mitigating factors for the jury's consideration
in answering specific questions. At the time of trial, Article
37 .07l(b) of the Texas Code of Criminal Procedure required a
jury to determine a capital defendant's sentence by answering
three special issue questions:

(1) whether the conduct of the defendant that caused the
death of the deceased was committed deliberately and with
the reasonable expectation that the death of the deceased or
another would result;

(2) whether there is a probability that the defendant would
commit criminal acts of violence that would constitute a
continuing threat to society; and

(3) if raised by the evidence, whether the conduct of the
defendant in killing the deceased was unreasonable in
response to the provocation, if any, by the deceased.

The trial court delivered all three special issues to the
jury. The question before this Court is whether those
questions provided an adequate vehicle for the consideration
of mitigating evidence.

*4 Aranda did not call any penalty phase witnesses or
present any evidence. Aranda's case to mitigate against a
death sentence came from counsel's closing arguments. As
recognized in the amended memorandum and order,

[Aranda] presented no mitigating
evidence at the penalty phase of his
trial. In his closing argument, however,
[Aranda's] counsel did remind the
jury that [Aranda] had been an inmate
of the prison system in the past and
that the State had not presented any
evidence of [his] violent behavior in
prison. Furthermore, [Aranda] argues
that at the guilt-innocence phase of
his trial evidence indicated (1) that
[he] had no knowledge of his brother's
plans to pick up marihuana in Laredo,
(2) that he was not armed until he and
his brother picked up the marihuana,
(3) that he had been drinking that
night (4) that immediately prior to the
shooting a police officer was walking
towards the car with his hand on his
service revolver, and (5) that the bullet
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that killed officer Alvarez may not
have come from the gun [Aranda]
fired.

(Docket Entry No. 27 at 69-70).

The law in 1979 did not require a separate special instruction
for jurors to consider mitigating evidence. At that point,
the Supreme Court had held that a state capital sentencing
system must satisfy two requirements to be constitutionally
acceptable: it must “rationally narrow the class of death-
eligible defendants” and “permit a jury to render a reasoned,
individualized sentencing determination based on a death-
eligible defendant's record, personal characteristics, and the

circumstances of his crime.” Kansas v. Marsh, 548 U.S.

163, 174 (2006) (relying on Furman v. Georgia, 408 U.S.
238 (1972)). Three years before Aranda's trial, the Supreme
Court upheld the constitutionality of Texas’ capital sentencing

statute in Jurek v. Texas, 428 U.S. 262 (1976). Finding that
the constitutionality of the Texas scheme “turns on whether
the enumerated [special issue] questions allow consideration
of particularized mitigating factors,” the Supreme Court
found that the Texas Court of Criminal Appeals interpreted
the statute in a way that let a jury consider mitigating

circumstances. See id. at 272-73; see also Franklin v.
Lynaugh, 487 U.S. 164 (1988).

A few months after Aranda filed his federal petition,
however, the Supreme Court decided that, even though
the deliberateness and future dangerousness special issues
allowed a jury to give partial consideration to evidence of
mental retardation and childhood abuse, some mitigating
evidence still had “relevance to [a defendant's] moral
culpability beyond the scope of the special issues” to which
a jury could not “express its reasoned moral response...in
determining whether death was the appropriate punishment.”

Penry v. Lynaugh, 492 U.S. 302, 322 (1989).

Aranda's petition raised several claims involving Penry-like
arguments. Specifically, in claim twenty-one Aranda argued
that “the Texas Death Sentencing Statute, on its face and as
applied in this case, provides inadequate guidance to the jury
on its ability to consider and act upon mitigating evidence
proffered by the defense as the basis for a sentence less than

death.” 2

*5 Aranda's facial challenge was rejected because “Jurek v.
Texas upheld the constitutional validity of the Texas capital
murder scheme” and “nothing in this Petition which would
require a change in the Jurek holding.” (Docket Entry No.
27 at 67. With respect to his as-applied challenge, counsel's
punishment-phase arguments implicated two categories of
mitigating evidence: (1) an absence of evidence that he had
been violent in prison and (2) evidence that “the shooting
lacked sufficient ‘deliberateness’ to require an affirmative
answer to the first special statutory question.” (Docket No. 27
at 67). The second category of mitigation was considered to
involve “residual doubt” as addressed in the Supreme Court's

recent decision in Franklin v. Lynaugh, 487 U.S.
164 (1988). In Franklin, a plurality found no constitutional
error in whether Texas’ special issues allowed a jury to
consider residual doubt concerning a defendant's guilt or
intent. The Franklin decision was “unremarkable” because
the Supreme Court has “never held that capital defendants
have an Eighth Amendment right to present ‘residual doubt’

evidence at sentencing....” Abdul-Kabir v. Quarterman,

550 U.S. 233, 250-51 (2007) (citing Oregon v. Guzek,
546 U.S. 517, 523-27 (2006)). The amended memorandum
and order held that “[t]here is nothing in the record to
indicate that he requested special instructions regarding the
jury's consideration of residual doubt, and as Franklin holds
nothing in the Texas capital sentencing scheme prevents
the jury from considering residual doubt with regards to a
defendant's deliberateness.” (Docket Entry 27 at 71). “As
for the jury's ability to give mitigating weight to [Aranda's]
prison record,” the Franklin decision meant that “the jury
was free to evaluate the [Aranda's] disciplinary record as
evidence of his character in response to the second special
statutory question.” (Docket Entry No. 27 at 71) (citing

Franklin, 487 U.S. at 177).

The decades that have passed have brought about numerous
decisions from federal and state courts that have expanded
on the Penry holding. Other decisions have elaborately traced
the “long and contentious line of cases” in which Penry law

has evolved. Pierce v. Thaler, 604 F.3d 197, 204 (5th Cir.
2010); see alsoMcGowen v. Thaler, 675 F.3d 482, 490-91 (5th

Cir. 2012); Blue v. Thaler, 665 F.3d 647, 664 (5th Cir.
2011). As a result of the Penry decision, the Texas Legislature
in 1991 amended the statute to include a new specific

mitigation special issue. TEX. CODE CRIM. PRO. art.
37.0711, § 2(e)(1). For the nearly three decades since, federal
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courts have grappled with Texas’ pre-1992 sentencing scheme
that lacked a specific mitigation instruction or question.
The law has coalesced into a constitutional expectation
that “sentencing juries must be able to give meaningful
consideration and effect to all mitigating evidence that might
provide a basis for refusing to impose the death penalty
on a particular individual, notwithstanding the severity of
his crime or his potential to commit similar offenses in the

future.” Abdul-Kabir, 550 U.S. at 246 (emphasis added).

In recent years, the Fifth Circuit has granted relief in
nearly all cases in which the petitioner raised a procedurally

adequate Penry claim. 3  Relief, however, is not automatic.
In application, the Supreme Court's Penry jurisprudence
involves a two-part inquiry tied to the specific evidence
presented at trial. SeeMines v. Quarterman, 267 F. App'x
356, 361 (5th Cir. 2008) (describing the process by which

a court assesses a Penry claim); Coble v. Quarterman,
496 F.3d 430, 444 (5th Cir. 2007) (same). A reviewing
court first asks whether the complained-of evidence meets a

low relevance standard. See Tennard v. Dretke, 542 U.S.
274, 283 (2004). Second, a court must decide whether the
defendant's evidence had “mitigating dimension beyond” the

special issue questions actually posed to the jury. Id. at

288; see also Smith v. Texas, 543 U.S. 37, 43-45 (2004)
(reaching the same result in a case on certiorari review
from the Texas Court of Criminal Appeals). “[W]hen the
defendant's evidence may have meaningful relevance to the
defendant's moral culpability ‘beyond the scope of the special
issues,’ ” omitting a specific mitigation question amounts to

constitutional error. Abdul-Kabir, 550 U.S. at 254 n.14.

*6  While the development of Penry jurisprudence has
upset numerous pre-1992 capital sentences in Texas, the law
has not undercut relevant portions of the Franklin holding.
Whether or not the special issues comprehend evidence of
residual doubt is not a question of constitutional dimension.
The Supreme Court has “never held that capital defendants
have an Eighth Amendment right to present ‘residual doubt’

evidence at sentencing [.]” Abdul-Kabir, 550 U.S. at

251. 4  Residual doubt—such as whether the circumstances
of the offense demonstrate a lack of intent—“is not relevant
to a jury's deliberations in the punishment phase.” Williams
v. Davis, 192 F.Supp.3d 732, 766-67 (S.D. Tex. 2016); see

also United States v. Jackson, 549 F.3d 963, 981 (5th Cir.

2008) (finding that a criminal defendant has no right to a
sentencing instruction on residual doubt). Accordingly, Penry
jurisprudence since judgment has not changed the result as to
whether the special issues unconstitutionally prevented jurors
from considering evidence raising residual doubt.

Aranda disputes whether the deliberateness special issue
provided an adequate vehicle for the jury to consider
his “residual doubt” evidence, particularly related to his
consumption of alcohol before the murder. Aranda, however,
has not convincingly shown that the jury as not able to give
full effect his mitigating evidence and express their reasoned
moral response through the deliberateness special issues. If
jurors determined that the circumstances surrounding the
offense, such as Aranda's drinking or involvement in the
drug transaction, somehow mitigated his decision to kill, they
could have answered the deliberateness special issue in the
negative. Aranda has not shown that the dramatic change in
Penry law since the court entered judgment would require a
different conclusion.

Likewise, case law has not changed Franklin’s holding that
the future-dangerousness special issue encompassed a jury's

consideration of good-behavior evidence. See Franklin,
487 U.S. at 178. The Supreme Court's more-recent Penry
jurisprudence has not altered Franklin’s understanding
that “most cases evidence of good behavior in prison is
primarily, if not exclusively, relevant to the issue of future

dangerousness.” Abdul-Kabir, 550 U.S. at 250-51.

Much has changed in Penry jurisprudence since the court
denied Aranda's petition. This Court, however, finds that
those developments do not change the result in this case.

C. Aranda's Confession
In his second ground for relief, Aranda claimed that “his
confession [to police officers] was coerced, and that the
trial and appellate courts erroneously concluded the [his]
confession was voluntary.” (Docket Entry No. 27 at 16).
The essence of Aranda's arguments on Rule 59 review is
that the amended memorandum and order failed to discuss

adequately the relevant analysis. Moran v. Burbine, 475
U.S. 412 (1986) set forth a two-prong test for a Miranda
waiver: (1) whether the waiver was the product of a free
and deliberate choice rather than intimidation, coercion, or
deception; and (2) whether the waiver was made with a full
awareness of both the nature of the right being abandoned and
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consequences of the decision to abandon it. Aranda claims
that new law emphasizes the importance of a confession being
both knowing and voluntary and the amended memorandum

and order erred by only discussing one of them. 5

*7  While Aranda argues that new law requires Rule 59
relief, he does not identify any precedent that materially
changed how courts assess the constitutionality of a
confession. Cases reiterating the need to discuss both prongs
are not an intervening change in controlling law.

Aranda also argues manifest error in the denial of his claim.
Aranda claims that the amended memorandum and order
stopped short by not examining whether he made a knowing
and intelligent waiver of his rights. In a footnote, the decision
observed that Aranda “makes no claim that his confession
was not intelligently made, or that he did not understand
the Miranda warnings when given.” (Docket Entry No. 27
at 24). Aranda's habeas petition argued almost exclusively
that his confession was “involuntarily coerced as the result
of a police beating.” (Docket Entry No. 2 at 18). Respondent
correctly observes that “[t]he bulk of Aranda'sMiranda
briefing dealt with whether law enforcement coerced Aranda
into confessing.” (Docket Entry No. 63 at 36). Aranda only
passingly argued that the trial court erred in finding that
he understood the waiver of his rights. To the extent that
the briefing discussed the knowing and intelligent waiver
of his rights, Aranda's “argument fixated on how the state
court's analysis was wrong by only concerning itself with
voluntariness.” (Docket Entry No. 63 at 37). Aranda objects
to this interpretation of his briefing and the resultant legal
analysis but does not show a manifest error of law or fact.
Aranda has not shown that he merits Rule 59 relief on his
confession claim.

IV. Appeal
When an inmate seeks appellate review after the effective date
of AEDPA, its standards govern whether an appeal should

go forward. See Slack v. McDaniel, 529 U.S. 473, 482

(2000); Kunkle v. Dretke, 352 F.3d 980, 984 (5th Cir.
2003); Goodwin v. Johnson, 224 F.3d 450, 458 (5th Cir.
2000). AEDPA prevents appellate review of a habeas petition
unless the district or circuit courts certify specific issues for
appeal. See28 U.S.C. § 2253(c); Fed. R. App. Pro. Rule 22(b).
Aranda has not yet requested that this Court grant him a
Certificate of Appealability (“COA”), though this Court can

consider the issue sua sponte. See Alexander v. Johnson,
211 F.3d 895, 898 (5th Cir. 2000). A court may only issue
a COA when “the applicant has made a substantial showing
of the denial of a constitutional right.”28 U.S.C. § 2253(c)

(2); see also Slack, 529 U.S. at 484. Under the appropriate
standard, this Court will not certify any issue for review by
the Fifth Circuit.

V. Conclusion
The Court denies Aranda's motion under Rule 59 of the
Federal Rules of Civil Procedure. All other requests for relief
are denied. The Court will not certify any issue for appellate
consideration.

It is so ORDERED.

All Citations

Not Reported in Fed. Supp., 2020 WL 2113640

Footnotes

1 Respondent makes various procedural arguments to preclude judicial consideration of Aranda's supplement
to his Rule 59 motion: Aranda's supplement amounts to an untimely amendment of his Rule 59 motion,
his supplement is the functional equivalent of an untimely Rule 60(b) motion, a court cannot consider new
precedent that occurs after the period between judgment and the filing of a Rule 59 motion, there has been no
significant change in precedent since 1991, the doctrine of laches precludes relief, and Aranda is undeserving
of relief because he has not actively litigated this case in years. Without extensively addressing each of
the arguments, the Court makes the following observations. Aranda's recent briefing addresses new law
and discusses the facts in a different light, but he has filed that briefing only at the invitation of the Court.
Aranda has been on death row for four decades, almost thirty of which have been without meaningful judicial
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review. There has been inexcusable delay in this case. Respondent lays blame at Aranda's feet for that
delay but fails to acknowledge the State's own interest in an expedient defense of its judgments. Years ago,
the State repeatedly tried to execute Aranda's death sentence while courts considered his constitutional
claims, but then has made no effort to move this litigation forward for almost three decades. Habeas relief was
denied; delay in this case would prejudice the State of Texas, not Aranda. Yet the State of Texas has shown
no interest in effectuating Aranda's valid criminal sentence nor expressed concern at the pending federal
litigation. Respondent's own inaction discourages any reliance on laches or other procedural defenses.
Additionally, Respondent has not cited any precedent that convincingly discourages consideration of law
created during the pendency of a Rule 59 motion. In the context of the unique procedural posture of the
matters before the Court, and given the significant legal developments over the years, the interest of justice
discourages reliance on specious procedural theories and encourages serious inquiry into the integrity of
Aranda's capital conviction and sentence.

2 In claim twenty-three, Aranda argued that “his counsel could have presented evidence of the Petitioner's
family history, juvenile delinquency, past experiences with police brutality, and past instances of head
injury, had the Texas sentencing statute allowed the jury to give such evidence independent mitigating
weight.” (Docket Entry No. 27 at 73). The Fifth Circuit “has repeatedly rejected the claim that the ‘Texas
statutory capital sentencing scheme is invalid as preventing or chilling defense counsel's development of

mitigating evidence.’ ” Miniel v. Cockrell, 339 F.3d 331, 338 (5th Cir. 2003) (quoting Briddle v. Scott, 63
F.3d 364, 378 (5th Cir. 1995)). Accordingly, “ ’a petitioner cannot base a Penry claim on evidence that could

have been but was not proffered at trial.’ ” Miniel, 339 F.3d at 338 (quoting Pierce v. Thaler, 604 F.3d
197, 202 (5th Cir. 2010)).

3 SeeNorris v. Davis, 826 F.3d 821, 830 (5th Cir. 2016); Jones v. Stephens, 541 F. App'x 399, 406 (5th Cir.

2013); McGowen v. Thaler, 675 F.3d 482, 495-96 (5th Cir. 2012); Pierce v. Thaler, 604 F.3d 197, 211-12
(5th Cir.

2010); Rivers v. Thaler, 389 F. App'x 360, 361 (5th Cir. 2010); Mines v. Quarterman, 267 F. App'x 356, 362
(5th Cir. 2008); Chambers v. Quarterman, 260 F. App'x 706, 707 (5th Cir. 2007); Garcia v. Quarterman,

257 F. App'x 717, 723 (5th Cir. 2007); Coble v. Quarterman, 496 F.3d 430, 433 (5th Cir. 2007); but see

Smith v. Quarterman, 515 F.3d 392, 414 (5th Cir. 2008).

4 Two primary reasons underlie the Supreme Court's refusal to find a constitutional right to present sentencing
evidence of residual doubt. First, “sentencing traditionally concerns how, not whether, a defendant committed

the crime.” Oregon v. Guzek, 546 U.S. 517, 526 (2006). Accordingly, residual doubt inserts irrelevant

details into the proceedings: “whether, not how, he did so.” Id. at 526. Second, “the parties previously
litigated the issue to which the evidence is relevant-whether the defendant committed the basic crime. The
evidence thereby attacks a previously determined matter in a proceeding at which, in principle, that matter

is not at issue. The law typically discourages collateral attacks of this kind.” Id. (citing Allen v. McCurry,
449 U.S. 90, 94 (1980)). The Supreme Court has recognized that allowing a jury to condition its sentencing
decision on residual doubt is “arguably inconsistent with the common practice of allowing penalty-only trials
on remand of cases where a death sentence-but not the underlying conviction-is struck down on appeal.”

Franklin, 487 U.S. at 173, n. 6; see also Holland, 583 F.3d at 283.

5 On direct appeal, the Court of Criminal Appeals denied Aranda'sMiranda claim as follows:
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[Aranda] recites part of his testimony at the Jackson v. Denno hearing that he had just been released from
the hospital and placed in jail prior to the confession. His testimony revealed that he left the hospital in a
wheelchair and a doctor had given him “some pills” and that he “couldn't even walk. Because I still had
pain.” When asked if he was “still hurting” when he talked to the officers he replied they “forced him to come
out” of the cell. When asked if he was bleeding at the time of the statement, he responded, “I just had an
operation. They took a bullet and it hurt.” When asked how he felt, he stated, “I couldn't talk to nobody. But
they took me over there to the cell. They carried me over.” He never directly answered any of his counsel's
questions. The district attorney, who was present, testified that [Aranda] was suffering from a couple of
gunshot wounds—“one to the middle finger of his left hand and a semi-superficial wound to the shoulder,
upper left shoulder.” It was shown that [Aranda] was given his warnings, etc., that he was permitted to confer
with his brother and that he wrote out his own confession. Other than the meager testimony of the [Aranda]
all the evidence was to the contrary. The [Aranda] contended he asked for “my lawyer” four times. The
fact that the [Aranda] ever asked for a lawyer at any time was denied by the district attorney, the deputy
sheriff and a police officer who was present. The trial court found that [Aranda] did not ask for a lawyer.
The [Aranda] argues in conclusion under the point of error “Since the State failed to produce any competent
evidence to rebut the fact that [Aranda] was under the influence of some sort of medication given him due to
his bullet wounds, and was weak and unable to clearly think, the confession given by [Aranda] was clearly
inadmissible.” The difficulty with [Aranda]'s approach is that there is no evidence to show that [Aranda] was
under the influence of medication to the extent he could not clearly think or voluntarily give a confession.
His testimony did not establish that. The State showed he walked to the interrogation room, appeared to be
mentally alert, understood the warnings, conferred with his brother, etc., before giving the confession.

Aranda, 736 S.W.2d at 706.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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United States D~sinct Court 
Sou!nern Distract of Texas 

~lN?~ C~f 
~ 

Fi~Ep ~ IN THE UNIT$D STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS ,~ 

DEC 311991 VICTORIA DIVISION OEC 31 1991 
~lesse E . Clerk, Clerk .~sse E. e,~a~c. Cwnc 

~' s 
ARTURO DANIEL ARANDA, S ~~~. 

Petitioner ~ 
$ CIVIL ACTION NUMBER 

VS. ~ 
~ V-89-13 

JAMES A. COLLINS, DIRECTOR § 
TEXAS DEPARTMENT OF CRIMINAL ~ 
JUSTICE, INSTITUTIONAL ~ 
DIVISION, ~ 

Respondent ~ 

A M E N D E D M E M O RAN D U M 

Came on to be considered before the Court the Petition for 

Writ of Habeas Corpus filed by Petitioner Arturo Daniel Aranda 

(hereinafter "Petitioner"), pursuant to 28 U.S.C. S 2254, in which 

relief is sought from a conviction for capital murder and a 

sentence of death entered by the 24th Judicial District Court of 

Victoria County, Texas. The Court, without opposition from 

Respondent James A. Lynaugh, formerly Director, Texas Department 

of Corrections (hereinafter "Respondent"), granted a stay of 

execution. Respondent submitted Respondent's Answer, Motion for 

Summazy Judgment and Brief in Support Thereof in opposition to the 

Petition for Writ of Habeas Corpus, and in response Petitioner 

filed Petitioner's Opposition to Respondent's Motion for Summary 

Judgment. 

Having considered the pleadings on file and the state court 
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record below, the Court issues the following ruling on the Petition 

for Writ of Habeas Corpus and the Respondent°s Motion for Suunnary 

Judgment. 

PROCEDURAL HISTORY 

The Petitioner attacks his conviction and sentence of death 

entered by the 24th Judicial District Court, Victoria County. The 

conviction resulted from the second trial of the Petitioner on the 

offense Qf murdering Mr. Pablo E. Albidrez, a Laredo Police 

Officer, (hereinafter "Officer Albidrez°'), acting in the lawful 

discharge of his official duties. Originally the Petitioner and 

his brother, Juan Jose Aranda, were to be tried together for the 

murder of Officer Albidrez. A joint trial began in the 49th 

Judicial District Court, Webb County, Texas. A mistrial was 

declared when efforts to impanel a jury failed. 

The second trial was held for the Aranda brothers before the 

Hon. Joe E. Kelly, sitting by designation as Judge of the 49th 

Judicial District Court in Septennber, 1978. During voir dire, 

however, the Petitioner became ill and in lieu of continuing the 

joint trial, the trial court severed Petitioner's case. The trial 

continued for Petitioner's brother Juan, who was convicted and 

sentenced to life. The Petitioner's trial was continued to January 

1979, and on January 19, 1974 the court sua sponte ordered a change 

of venue to Victoria County. On April 10, 1979 a jury in the 24th 

Judicial District Court in Victoria found Petitioner guilty of 

2 
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capital murder. (R. vol. 10 p. 1,052.)1

The trial court then conducted the punishment phase of the 

trial, and the jury returned three special verdicts of "yes" to the 

special questions required to be submitted by TEX . CODE CRIM. PROC . 

ANN. art. 37.071(b) (Vernon's 1981 and Supp. 1991)Z. (R. vol. 10, 

p. 1,103), (Petitioner's Ex.l, pgs. 2-3) (judgment). The trial 

1 "R." refers to the state court record which consists of 
the court reporter's transcript of the proceedings in the 
Petitioner's trial. The transcript begins after Petitioner's case 
was severed from his brother's, but before venue was changed to the 
24th Judicial District Court in Victoria County, Texas. Hand-
written at the top of each volume is the volume number. The record 
consists of volumes two (2j through eleven (11). 

"Tr." refers to the Transcript of Pretrial Motions, as 
designated by this Court. The Transcript consists of volumes one 
(1) and two (2), and supplements one (1) and two (2). 

"JJA Tr." refers to the transcript of Juan Jose Aranda's 
capital murder trial, and consists of one (1) volume. "JJA R." 
refers to the record in Juan Jose Aranda's trial and consists of 
volumes one (1} and two (2). "JJA App." refers to the transcript 
of Juan Jose Aranda's appeal, and consists of one (1) volume. 

Z Article 37.071(b) of the Texas Code of Criminal Procedure 
requires affirmative answers to the following questions before a 
defendant may be sentenced to death: 

(1) whether the conduct of the defendant that caused the 
death of the deceased was committed deliberately and with 
the reasonable expectation that the death of the deceased 
or another would result; 

(2) whether there is a probability that the defendant would 
commit criminal acts of violence that would constitute a 
continuing threat to society; and 

(3) if raised by the evidence, whether the conduct of 
the defendant in killing the deceased was unreasonable 
in response to the provocation, if any, by the deceased. 

Tex. Code Crim. Proc. art. 37.071(b) (Vernon's Supp. 1991). 
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court assessed the death penalty against Petitioner, but stayed the 

execution date pending automatic appeal to the Texas Court of 

Criminal Appeals. The trail court denied the Petitioner's motion 

for new trial and on the same day the Petitioner filed his Notice 

of Appeal. 

The Texas Court of Criminal Appeals affirmed the Petitioner's 

conviction and sentence. Aranda v. State of Texas, 736 S.W.2d 702 

(Tex. Crim. App. 1987). The Petitioner filed a petition for writ 

of certiorari to the United States Supreme Court which was 

eventually denied. Aranda v. Texas, 108 S.Ct. 2916 (1988). The 

trial court ordered that the Petitioner's execution be set for a 

date certain, and Petitioner sought habeas corpus relief and a stay 

of execution from the 24th Judicial District Court, Victoria 

County, Texas and the Texas Court of Criminal Appeals. Relief was 

denied by both courts. Ex parts Aranda, No. 9539-A, District Court 

Victoria County, Texas, 49th Judicial District, Order of April 13, 

1989; Ex parts Aranda, writ No. 18,014-13, Texas Court of Criminal 

Appeals, Order of April 18, 1989 {per curiam). The Petition for 

Writ of Habeas Corpus was then filed with this Court. 

The Petition raises the fallowing twenty-nine claims for 

relief puzsuant to 28 U.S.C. § 2254: 

(1) The evidence was insufficient to support either a 
verdict of guilty beyond a reasonable doubt or a sentence 
of death. 

(2) Petitioner's uncounseled,custodial "confession" was 
unproperly admitted. 

(3) Juan Aranda's uncounseled, custodial "confession" 
was improperly admitted. 

4 
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(4) Petitioner was improperly refused a full and fair 
hearing on his motion to exclude evidence illegally 
seized pursuant to an unconstitutional stop and seizure. 

(5) Petitioner's trial was unreasonably and 
prejudicially delayed. 

(bj The trial court improperly and unnecessarily 
declared a mistrial and dismissed already qualified 
jurors. 

(7) Trial Judge Relly improperly refused to recuse 
himself from presiding at Petitioner's trial. 

(8) The trial court improperly changed venue on its own 
motion, and over Petitioner's objection, from Webb County 
to a demographically different venue in Victoria County. 

(9} The jury selection process in Victoria County 
systematically excluded and discriminated against 
Hispanics and deprived Petitioner of a jury fairly 
representative of the community. 

(10) Venirepersons Clay, Petty, Turner, House and Lemke 
were improperly excused for cause when they voiced 
general scruples against the death penalty. 

(11) Jurors were improperly administered an oath that 
prevented them from considering the potential penalty 
when deciding issues of fact or otherwise deliberating 
on their answers to the statutory sentencing questions. 

{12) The trial court improperly refused to excuse for 
cause a juror who admitted bias against a defendant who 
exercised his Fifth Amendment right to remain silent. 

(13) The State withheld and suppressed material facts and 
witnesses. 

(14) The trial court rulings prevented Petitioner from 
developing and introducing evidence consistent with his 
theory of defense. 

(25) Numerous improper and prejudicial statements by the 
District Attorney misled the jury and interfered with its 
determination of Petitioner's guilt or innocence; 
prevented the jury from weighing and giving effect to 
mitigating evidence; and rendered impossible an 
individualized and reliable determination that death is 
the appropriate punishment. 

(16) Petitioner's death sentence is based on evidence of 

5 
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a constitutionally void prior conviction. 

(17) Petitioner's death sentence is based on erroneous 
unreliable and inflammatory evidence of prior 
convictions. 

(18) Petitioner's death sentence is based on erroneous, 
unreliable, and inflammatory evidence of unadjudicated 
prior offenses. 

(19) Petitioner's death sentence is based on erroneous, 
unreliable, and inflammatory hearsay and reputation 
evidence. 

(20) The Texas Death Sentencing Statute, on its face and 
as applied in this case, improperly allows into evidence 
at the sentencing phase of a capital case all evidence 
deemed relevant regardless of how misleading, unreliable 
or inaccurate. 

(21) The Texas Death Sentencing Statute, on its face and 
as applied in this case, provides inadequate guidance to 
the jury on its ability to consider and act upon 
mitigating evidence proffered by the defense as the basis 
for a sentence less than death. 

(22) The trial court failed to instruct the jury on the 
nature, function and definition of mitigating evidence, 
and the manner in which their consideration of the 
mitigating evidence could be included in their responses 
to the questions required under Tex. Code Crim. Proc. 
art. 37.071 (Vernon's Supp. 1991}. 

(23) The Texas Death Sentencing Statute operated to 
deprive Petitioner of effective assistance of counsel by 
transforming available mitigating evidence into 
aggravating evidence, and thereby preventing counsel from 
developing and presenting evidence that would have called 
for a sentence less than death. 

(24) The Texas Death Sentencing Statute, on its face and 
as applied in this case, provides inadequate guidance to 
the jury on the meaning of critical terms in the special 
questions. 

(25) Court rulings precluded Petitioner from presenting, 
and having the jury consider, evidence mitigating his 
blameworthiness and otherwise mitigating against the 
appropriateness of the death penalty. 

(26) The Court misinstructed the jury as to the meaning 
of critical terms in the Texas Death Sentencing Statute. 
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(27) Petitioner was denied prompt judicial review of the 
jury's determination to impose death by a court with 
state-wide jurisdiction. 

(28) Petitioner was denied the effective assistance of 
counsel at trial and on direct appeal. 

(29) The trial court improperly fostered an intiunidating 
and inflammatory atmosphere that undermined the 
presumption of Petitioner's innocence. 

In addition, the Petitioner has filed a Motion for Evidentiary 

Hearing and a Motion for Discovery. Respondent has responded to 

the claims for relief of the Petitioner and in addition filed a 

Motion for Summary Judgment. 

As stated at the outset, this habeas corpus proceeding is in 

this Court pursuant to Title 28 U.S.C. S 2254 which prescribes the 

basis for relief and the extent to which the findings of the 24th 

Judicial District Court of Victoria County, Texas, and the Texas 

Court of Criuninal Appeals are to be relied upon by this Court. 

Section 2254(d) provides that the determination of a factual issue 

made by a state court, after a hearing, "shall be presumed correct" 

unless the applicant proves the existence of one or more of the 

circumstances listed in paragraphs (1) to (7) of subsection {d) or 

unless the habeas court concludes that the state court 

determination is not fairly supported by the record3. 

' 28 U.S.C. S 2254(d) provides in part, 

. a determination after a hearing on the 
merits of a factual issue, made by a State 
court. shall be presumed correct, unless 
the applicant shall establish or it shall 
otherwise appear, or the respondent shall 
admit --

7 
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In Scanner v. Mata, 449 U.S. 539, 101 S.Ct. 764 (1981) the 

Supreme Court explained the purpose of S 2254 as followss 

When it enacted the 1966 amendment to 28 U.S.C. S 2254, 
Congress specified that in the absence of the previously 
enumerated factors one through eight, the burden shall 
rest on the habeas petitioner, whose case by that time 
had run the entire gamut of a state judicial system, to 

(1) that the merits of the factual dispute 
were not resolved in the State court hearing; 

(2) that the fact finding procedure employed 
by the State court was not adequate to afford 
a full and fair hearing; 

(3) that the material facts were not 
adequately developed at the State court 
hearing; 

(4) that the State court lacked jurisdiction 
of the subject matter or over the person of 
the applicant in the State court proceeding; 

(5) that the applicant was an indigent and 
the State court, in deprivation of his 
constitutional right, failed to appoint 
counsel to represent him in the State court 
proceeding; 

(6) that the applicant did not receive a 
full, fair, and adequate hearing in the State 
court proceeding; or 

(7) that the applicant was otherwise denied 
due process of law in the State court 
proceeding; 

(8) or unless that part of the record of the 
State court proceeding in which the 
determination of such factual issue was made, 
pertinent to a determination of the 
sufficiency of the evidence in support such 
factual determination, is produced as provided 
for hereinafter, and the Federal court on a 
consideration of such part of the record as a 
whole concludes that such factual 
determination is not fairly supported by the 
record: 
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establish 'by convincing evidence that the factual 
determination of the State court was erroneous'. 28 
U.S.C. S 2254(d). Thus, Congress meant to insure that 
a state finding not be overturned merely on the basis of 
the usual 'preponderance of the evidence' standard in 
such a situation. 

449 U.S. at 551, 101 S.Ct. 771. 

This Court is not required to hold an evidentiary hearing 

unless factual issues are in dispute and the resolution of these 

issues is a prerequisite to deciding a constitutional challenge. 

Townsend v. Sain, 372 U.S. 293, 83 S.Ct. 745 (1963); see also 

Buxton v. Lynaugh, 879 F.2d 140 (5th Cir. 1989) cert. denied sub 

nom., Buxton v. Collins, U.S. , 110 S.Ct. 3295 (1990) 

(evidentiary hearing not required if state court hearing was 

sufficient). The presumption of correctness attaches both to the 

determinations of a state trial court and those of the a state 

appellate court. Sumner v. Mato, 449 U.S. at 546, 101 S.Ct. at 769. 

When "the petitioner has been accorded a fair and complete 

opportunity to adduce evidence in state court, neither the 

petitioner nor the state should be put to the wasteful exercise of 

repetition in federal court." Guice v. Fortenberrv, 661 F.2d 49b, 

500 (5th Cir. 1981) (en banc), reh'g denied, ?26 F.2d 752 {1984). 

Therefore, the state courts' factual findings are presumed correct 

as provided in ~ 2254(d), and Petitioner's Motion for an 

Evidentiary Hearing is denied. 

With these principles in mind, the Court outlines the factual 

background of the present case. 

.~ ~[~L~i; ~O 
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~tELEV.ANT FACTS 

In the early morning hours of July 31, 1976 Officer Albidrez 

was killed by a gun shot wound to the chest. The only witnesses 

to the shooting were Laredo Police Officer Candelario Viera, 

(hereinafter "Officer Viera"), the Petitioner and the Petitioner's 

brother Juan Jose Aranda. The record reveals that Officer Viera, 

a plain clothes officer who was on patrol that night, observed a 

station wagon with out of town license plates traveling toward the 

bank of the Rio Grande River. Being an experienced narcotics 

officer, and familiar with various narcotics crossings on the Rio 

Grande, Officer Viera believed the station wagon was heading toward 

a known narcotics crossing point. 

When the station wagon arrived at the river two persons, later 

identified as the Petitioner and his brother Juan, exited the wagon 

and walked to the water's edge. A few minutes later the brothers 

returned to the wagon and drove it closer to the river. Sometime 

later, Officer Viera observed the wagon leaving the river riding 

lower than it had when it arrived. Officer Viera also observed 

bulky objects in the back of the wagon that had not been there 

earlier. Officer Viera followed the wagon and radioed for 

assistance to make a stop, As Officer Albidrez neared the scene 

in his marked patrol car, he spoke with Officer Viera over the 

police radio, and the two decided that Officer Albidrez should 

attempt to stop the wagon by pulling along side it with the patrol 

car's lights flashing. 

After the wagon failed to stop, Officer Albidrez pulled his 
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car in front of the wagon so that it was perpendicular to the 

wagon. Officer Viera pulled his car up behind the wagon. Gunshots 

ensued. What caused the shootout is not clear. In a matter of 

minutes, however, Officer Albidrez who had made his way to the 

passenger side of Officer Viera's car, was killed. According to 

the record, the brothers fled the scene but not without being 

wounded. The Petitioner was found a short distance away laying 

face down with bullet wounds to the back and hand. Upon his 

apprehension the Petitioner was taken to Mercy Hospital in Laredo 

for medical attention. The Petitioner's brother was also 

apprehended. 

While at the hospital the attending nurse removed a .38 

caliber pistol from the waist of the Petitioner's pants. Doctors 

removed the bullet fragments from the Petitioner's back, but left 

other fragments in the Petitioner's hand. The Petitioner was given 

medication for the pain. 

Later that afternoon or evening, the Petitioner was taken to 

the Webb County Jail, where he was given his Miranda warnings, 

interrogated and eventually gave a written statement wherein he 

admitted that he shot at Officer Alhidrez. According to the 

record, the Petitioner and his brother were interrogated 

separately, were allowed to confer with each other out of the 

presence of witnesses, and the Petitioner was allowed upon his 

request to confer with his probation officer in San Antonio. 

lI 
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CLAIMS FOR RELIEF 

~,~aim Ones The evidence was insuf f i.c ient to s~}pvort 
either a verdict of auilty beyond a reasonable doubt or 
a sentence of death. 

The Petitioner claims that the evidence adduced at trial 

was not sufficient (1) to support a finding of guilt and (2) to 

support the imposition of the death penalty. On those grounds the 

Petitioner claims his conviction violates due process under Jackson 

v. Virginia, 443 U.S. 3D7, 99 S.Ct. 2781 (1979), as well as Eighth 

Amendment guarantees against the arbitrary and unreliable 

imposition of a death sentence under Enmund v. Florida, 458 U.S. 

782, 102 S.Ct. 3368 (1982). 

When testing the sufficiency of the evidence, a federal habeas 

court must review the evidence in the light most favorable to the 

prosecution and determine whether a rational trier of fact could 

have found the existence of facts necessary to establish the 

essential elements of the crime beyond a reasonable doubt. Jackson 

v. Virginia, 443 U.S. at 319, 99 S.Ct. at 2789 (1979}; Fierro v. 

LvnauQh, 879 F.2d 1276 (5th Cir. 1989), cent. denied, U.S. 

110 S.Ct. 1537 (1990). 

A. Due Process 

In this case the State was required to show that the 

Petitioner, either intentionally or knowingly, caused the death of 

an individual who the Petitioner knew to be a peace officer and who 

was acting in the lawful discharge of an official duty. Tex. Penal 

Code Ann. SS 19.03(a)(1j, and 19.02(a)(1) {Vernon's 1989}. At 

trial there was no question that the PetiCioner was in the station 

12' 

~ ~ ~ ~ ~ ~ ~ 2a~000~ 

34a



C 

wagon stopped by Officers Viera and Albidrez, that the Petitioner 

knew Officer Albidrez was a pol ice officer, and that the Petitioner 

fired a gun in Officer Albidrez's direction. 

The crucial question was "Did the petitioner fire the shot 

that killed Officer Atbidrez?". It is clear that the evidence 

presented in this case was sufficient for a jury to find beyond a 

reasonable doubt that Petitioner did fire the fatal shot. First, 

a .38 caliber pistol was taken from the Petitioner at the hospital 

where he was taken after the officers on the scene discovered a 

gunshot wound on his back (R. vol. 8, p. 384) . Furthermore, .38 

caliber spent casings were found on the passenger side of Officer 

Viera's car, where Officer Albidrez had positioned himself (R. vol. 

8 pg. 201, vol. 9 pgs. 415-417, vol. 10 pg. 1112). The slug 

recovered from Officer Albidrez's chest came from the gun taken 

from the Petitioner at the hospital (R. vol. 9, pgs. 520, 524). 

Furthermore, Juan Aranda stated that he saw the Petitioner shoot 

at Officer Albidrez (R. vol. 10, p. 875), and as the Petitioner's 

statement reflects, 

My brother and I went to the river to pick up the 
marihuana. Then I saw a policeman pass us and stop in 
front of us. He walked to my side of the station wagon, 
which my brother was driving. I was sitting on the 
passenger side. I saw the policeman coming and I had the 
gun in my hand so I fired one shot at him, then he shot 
me on my left hand. After I got hit on the hand, I 
leaned towards the driver's seat then every time the 
policeman would shoot I would shoot back at hi.m until my 
gun was empty. 

(R. vol. 10, p. 1,144). 

Because the evidence clearly supports the conviction under the 

Texas capital murder statute, the Petitioner's right to due process 
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has not been violated. ee Jackson v. Virginia, 443 U.S. at 319, 

99 S.Ct. at 2789 (1979j; Fierro v. L~naugh, 879 F.2d 1276 (5th Cir. 

1989). 

B. Eighth Amendment 

The Petitioner also contends that the evidence was 

insufficient to support a finding that he killed, attempted to kill 

or had any intent to kill Officer Al.bidrez, and thus the imposition 

of a death sentence was disproportionate to the particular facts 

in the Petitioner's case. Enmund v. Florida, 458 U.S. 781, 102 

S.Ct. 3368 (1982). 

When a federal habeas court reviews a claim that a death 

sentence is disproportionate to a petitioner's crime, the court 

must examine 

the entire course of the state-court proceedings against 
the defendant in order to determine whether, at some 
point in the process, the requisite factual finding as 
to the defendant's culpability has been made. If it has, 
the finding must be presumed correct by virtue of 28 
U.S.C. ~ 2254(d), and unless the habeas petitioner 
can bear the heavy burden overcoming the presumption, the 
court is obliged to hold that the Eighth Amendment as 
interpreted in Enmund is not offended by the death 
sentence. 

Cabana v. Bullock, 474 U.S. 376, 106 S.Ct. 689 (1986). 

Based on its earlier ruling mandating "individualized 

consideration as a constitutional requirement in imposing the death 

sentence", Lockett v. Ohio, 438 U.S. 586, 98 S.Ct. 2954 (1978), the 

Supreme Court in Enmund v. Florida held that the State of Florida 

violated the Eighth Amendment when it attributed to Enmund, an 

cider and abetter, the culpability of those defendants who actually 
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killed`. Enmund v. Florida, 458 U.S. at 798, 102 5.Ct. at 3377. 

"'The death penalty is said to serve two principal social purposes: 

retribution and deterrence of capital crimes .' Unless the 

death penalty when applied to those in Enmund's position measurably 

contributes to one or both of these goals, it is 'nothing more than 

the purposeless and needless imposition of pain and suffering,' and 

hence an unconstitutional punishment". Enmund v. Florida, 458 U.S. 

at 798, 102 S.Ct. at 3377 (citations omitted). Compare Tison v. 

Arizona, 481 U.S. 137, 107 S.Ct. 1676 (1987) (Enmund is not 

applicable to felony murderers whose degree of participation in the 

crimes was major rather than minor, and where the record supports 

a finding of reckless indifference to human life). 

A review of the state court record indicates that to the 

extent that the Petitioner challenges the proportionality of his 

death sentence, the requisite factual findings as to the 

In Enmund v. Florida the petitioner was charged with 
capital murder for the shooting death of the Kerseys, an elderly 
couple. On April 1, 1975 Sampson Armstrong and possibly his wife 
Janette robbed and shot the Kerseys. Enmund, who drove the getaway 
car, was apparently not involved in either the shooting or any plan 
to kill the Rerseys. The jury, however found Enmund guilty of two 
counts of first-degree murder and one count of robbery, and at a 
separate hearing sentenced Enmund to death. Enmund appealed his 
sentence and the Florida Supreme Court remanded the case to the 
trail judge for written findings. The trial judge, finding four 
statutory aggravating circumstances and no statutory mitigating 
circumstances, sentenced Enmund to death on each of the murder 
counts. The Florida Supreme Court affirmed the convictions and 
sentences, and the United States Supreme Court granted certiorari 
with regards to whether the death is a valid penalty under the 
Eight Amendment for one who neither killed, attempted to kill, or 
intended to kill. 
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Petitioner's culpability were made.s

Based on the reasoning in Cabana v. Bullock, and the 

Petitioner's failure to make a claim or present any new evidence 

to overcome the presumption of correctness, see cabana v. Bullock, 

474 U.S. at 387-90, 106 S.Ct. at 697-99, and Sumner v. Mata, 449 

U.S. 539, 101 S.Ct. 754, the Court finds that the evidence was 

sufficient to support a death sentence and that Eighth Amendment 

concerns as set out in Enmund v. Florida were satisfied. 

Claim Two: Petitioner's uncounseled. custodial 
"confession" was improperly admitted. 

A. New Evidence 

The Petitioner claims that his confession was coerced, and 

that the trial and appellate courts erroneously concluded the 

Petitioner's confession was voluntary. Anticipating this Court's 

legal duty to presume the findings of the state trial and appellate 

courts correct, see discussion supra, pgs. 7-9, the Petitioner 

claims that new evidence supports a finding that Petitioner's 

confession was not voluntary6. 

s The Petitioner briefly argues that the evidence was 
insufficient to cooberate his confession and as a result there is 
a risk that the jury's verdict and death sentence were unreliable. 
The Petitioner cites Beck v. Alabama, 447 U.S. 525, 100 S.Ct. 2382 
(1980) in support of this claim. Although the Court fails to find 
support in Beck for the Petitioner's argument, the Court need not 
consider the argument. As is clear from the record there is 
substantial evidence which cooberates Petitioner's confession. Thus 
the court finds no basis for the Petitioner's argument. 

6 First the Petitioner claims that the findings in a S 1983 
action filed by his brother Juan cooberate his claim that he was 
beaten and abused by police before and during his interrogation. 
The court in that case found that Jose Luis Martinez, a Laredo 
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Ordinarily where new evidence is adduced after a conviction 

and sentence, a federal habeas court would hold an evidentiary 

hearing in order to ensure that the Petitioner was able to fully 

assert his constitutional rights. 28 U.S.C. S 2254(d}(3). Where, 

however, the failure to develop evidence was the result of 

inexcusable neglect by the Petitioner, the federal habeas court is 

not required to hold an evidentiary hearing. 5treetman v. Lynaugh, 

812 F.2d 950 (5th Cir. 1987). The Supreme Court defines 

inexcusable neglect in terms of the deliberate bypass standard set 

out in Fay v. Nola.' The Supreme Court explained this standard as 

follows in Townsend v. Sain, 372 U.S. 293, 317, 83 S.Ct. 745, 759 

(1963): 

The standard of inexcusable default set down in Fay v. 
Nola adequately protects the legitimate state interest 
in orderly criminal procedure, for it does not sanction 
needless piecemeal presentation of constitutional claims 
in the form of deliberate by passing of state procedures. 
. 'The primary purpose of a habeas corpus proceeding 
is to make certain that a man is not unjustly imprisoned. 

Police Officer, struck Juan "ane or more times [and] 
handcuffed Juan Jose Aranda tightly with his hands behind his back 
in an unduly severe fashion. ~~. (Petitioner`s Ex. 15, p. 4j. 
As a result the 1983 court awarded Juan $500.00 compensatory 
damages and $500.00 punitive damages. The Petitioner claims that 
the judgment illustrates the coercive atmosphere which influenced 
the Petitioner, who before being interrogated was taken to Juan and 
saw him swollen and bruised. In addition Petitioner has filed three 
affidavits from family members who claim to have observed bruises 
and swelling an the Petitioner and his brother, and who claim that 
they were intimidated by the police when they attempted to visit 
the brothers i.n the hospital. Affidavit of Amelia Lemanski 
(Petitioner's Ex. 20); Affidavit of Mar~.o D. Azanda (Petitioner's 
Ex. 25); Affidavit of Andres Aranda (Petitioner's Ex. 19). Finally 
Petitioner claims that mug shots of Petitioner, were withheld from 
Petitioner by the State, and appeared only by mistake at Juan's 
trial. 

372 U.S. 391, 83 S.Ct. 822 {1963). 
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And if for some justifiable reason he was previously 
unable to assert his rights or was unaware of the 
significance of relevant facts, it is neither necessary 
nor reasonable to deny him all opportunity of obtaining 
judicial relief'. 

Id. 

Thus evidence that was not presented at the trial due to "an 

intentional relinquishment or abandonment of a known right or 

privilege", Streetman v. Lvnauah, 812 F.2d at 959 (citing Johnson 

v. Zerbst, 304 U.S. 458, 58 S.Ct. 2019 (1938)), may not be 

considered "new evidence" based on which a federal habeas court 

should hold an evidentiary hearing for purposes of S 2254 analysis. 

In this case Petitioner has failed to articulate a reason for 

his failure to present the affidavits from his family members. 

Furthermore, as Respondent argues, the Petitioner's brother Juan 

informed the trial court at a pretrial suppression hearing that 

there were three witnesses who could describe his condition as a 

result of beatings from Laredo police officers. {JJA. Tr. vol. 1, 

pgs. 344-45). The Petitioner fails to indicate why he could not 

have used these witnesses. 

In addition, the Petitioner faits to show why he could not 

have presented some of the evidence presented at his brother's S 

1983 trial. There is nothing to indicate that such evidence was 

unavailable prior to the § 1983 action. For example, according to 

the record in Juan's S 1983 case, Evaristo Hinojosa who was one of 

the witnesses Juan mentioned to the trial judge, testified at 

Juan's S 1983 trial. Thus Petitioner had notice of at least one 

witness shortly after Juan testified at his suppression hearing. 
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The Court concludes that the Petitioner's failure to develop 

evidence, upon which Juan's S 1983 judgment was based, has not been 

sufficiently explained and as such appears intentional. Thus the 

Court finds the Petitioner's failure to develop such evidence is 

a product of inexcusable neglect, and therefore the Petitioner is 

not entitled to an evidentiaacy hearing before this court. 

Finally, the Petitioner contends that the state may have mug 

shots depicting the Petitioner's bruises and physical injuries. 

The Petitioner, however, has presented no evidence that would 

convince this court that such photographs actually exist. With 

regards to the mug shots, the Court finds that the Petitioner has 

failed to present any new evidence which supports holding an 

evidentiary hearing. 

B. Voluntariness

In this case, the voluntariness of Petitioner's confession 

presents a subsidiary fact question. ee Brown v. Alien, 344 U.S. 

443, 506, 73 S.Ct. 397, 446 (1953). Subsidiary fact questions, 

such as whether the police engaged in coercive tactics, or whether 

a defendant understood the Miranda warnings, are entitled to S 

2254(d) presumption of correctness. "The law is [] clear that 

state-court findings on such matters are conclusive on the habeas 

court if fairly supported in the record and it the other 

circumstances enumerated in ~ 2254(d) aze inapplicable. Id. at 112, 

450-SI. The ultimate question, however, of whether the challenged 

confession was obtained in compliance with Constitutional 

guarantees, is a matter far independent federal determination. 
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Miller v. Fenton, 474 U.S. at 112, 106 S.Ct. at 450-51. 

With these principles in mind the Court concludes that the 

state trials and appellate courts' findings9 are correct and support 

a finding that Petitioner's confession was properly admitted.
io

Originally the trial court did not make written Findings 
of Fact and Conclusions of Law. For that reason Petitioner's first 
appeal was abated. Upon the trial court making such findings in 
writing, the appeal was reinstated. (Tr. Supp. 1) 

9 The Petitioner also seeks habeas relief for the trial 
court's failure to find his confession voluntary based on a 
preponderance of the evidence. See Lego v. Twomev, 404 U.S. 477, 
92 S.Ct. 619 (1972). The trial court, however, made its finding 
beyond a reasonable doubt, thus satisfying the standard set out in 
Lego v. Twomey. 

to According to the state trial and appellate courts' 
findings of fact, the Petitioner was apprehended near the scene of 
the murder in the early morning hours of July 31, 1976. The 
Petitioner was taken to Mercy Hospital in Laredo for treatment of 
gun shot wounds and in the late afternoon or evening of August 1, 
1976 he was incarcerated in the Webb County Jail. After receiving 
his required warnings, the Petitioner was interrogated. During the 
interrogation the Petitioner was allowed to confer with his brother 
Juan outside the presence of witnesses and he eventually gave a 
statement in his own handwriting. The trial court found beyond a 
reasonable doubt that in addition to receiving the required 
warnings there were "never any promises made to either of said 
defendants, or coercion use, nor was there any physical abuse in 
any manner to induce either defendant to make his respective 
written statement". (Tr. Supp. 1). The court also expressly found 
that the Petitioner was not subjected to any undue interrogation 
before his statement was made and that he never requested to stop 
giving his statement or to consult with an attorney. In paragraphs 
twenty-seven and twenty-eight of his petition the Petitioner 
challenges the voluntariness of his confession claiming that the 
medication given him for his gun shot wounds left him "weak and 
disoriented", that he was not able to stand on his own, and that 
he left the hospital in a wheelchair. Although the state trial 
court did not mention these claims directly, it did find that the 
satement was given voluntarily and was not the result of any 
compulsion or persuasion, and thus the state appellate court found, 

The difficulty with appellant's approach is 
that there is no evidence to show that 
appellant was under the influence of 
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C. Appearance Before the Magistrate 

Next the Petitioner argues that he is due relief on the 

grounds that his confession was taken during a period of illegal 

delay in taking him before a magistrate. He alleges that as a 

result he was not informed of the capital murder charge against him 

until after his interrogation. In De La Rosa v. State of Texas, 

743 F.2d 299 (5th Cir. 1984), cent. denied, 470 U.S. 1065, 105 

S.Ct. 1781 (1985), a habeas corpus petitioner argued that his 

confession was inadmissable due to the four and a half hour delay 

between his arrest and appearance before the magistrate. The 

petitioner in De La Rosa was arrested at approxiunately 5:30 in the 

evening. At 6:45 p.m. the petitioner began to confess to one 

shooting, and at 8:00 he began to confess to another. Shortly 

after 10:00 p.m. the petitioner finished his second statement and 

was taken before a magistrate at 10:30 p.m.. The petitioner 

conceded that a magistrate was nat available until 8:00 p.m., but 

argued that the investigating officer should have stopped taking 

the confessions until after the petitioner had appeared before a 

magistrate. The Fifth Circuit held: 

medication to the extent he could not clearly 
think or voluntarily give a confession. His 
testimony did not establish that. The State 
showed he walked to the interrogation room, 
appeared to be mentally alert, understood the 
warnings, conferred with his brother, etc., 
before giving the confession. 

(Tr. Supp. 2, p. 6). Based on these findings the state appellate 
court found no error in the trial court's decision to admit the 
confession into evidence. (Tr. Supp. 2). 
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[e]ven assuming that the time gap between the arrest 
and initial appearance was unreasonable, the claim does 
not rise to constitutional significance. The Supreme 
Court has long held that Rule 5(a), Fed.R.Crim.P., is not 
.unposed on the states by the Fourteenth Amendment. 
(citations omitted). 

As a constitutional matter, we must determine only 
whether any delay was causally related to the giving of 
the confession. In our reading of the record we 
find nothing to indicate that De La Rosa's confession 
was anything other than the product of his free and 
voluntary choice. 

De La Rosa, '743 F.2d at 303. 

In the instant case the trial court found that the Petitioner 

confessed of his own free will without any compulsion or 

persuasion. The state appellate court fund nn error in the trial 

court's ruling. There is nothing in the record nor does the 

Petitioner allege anything to indicate that the delay in bringing 

him before a magistrate was causally related to his giving a 

confession. Based on the record in the instant case, the Court 

concludes that there is nothing to indicate that the Petitioner's 

confession was the result of anything other than his own free will. 

See De La Rosa v. State of Texas, 743 F.2d 299. Thus the 

Petitioner's claim does not rise to the level of constitutional 

error, and habeas relief for the delay must be denied. 

D. Right to Counsel 

While the Petition fails to state directly that Petitioner 

believes his Fifth and Sixth Amendment rights to counsel were 

violated, it appears that the Petitioner also claims, as he did on 

direct appeal, that his confession was improperly admitted because 

it was taken without allowing the Petitioner to exercise his right 
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to counsel. 

A defendant's Sixth Amendment right to counsel attaches when 

adversarial proceedings against the accused commence. Brewer v. 

Williams, 430 U.S. 387, 97 S.Ct. 1232 (1977), Felder v. McCotter, 

765 F.2d 1245 (Sth Cir. 1985) cert. denied, 475 U.S. 1111, lOfi 

S.Ct. 1523 (1985). Courts should look to state law in order to 

determine when adversarial proceedings have commenced. Felder v. 

McCotter, 765 F.2d at 1247 (citing Moore v. Illinois, 434 U.S. 220, 

227, 98 S.Ct. 458, 464 (1977)); Rirby v. Illinois. 406 U.S. 682, 

688, 92 S.Ct. 1877, 1681 (1972}. In Texas, the filing of an 

affidavit and criminal complaint constitutes the beginning of 

judicial proceedings. Felder v. McCotter, 765 F.2d at 1247-48. 

The Petitioner has failed to allege nor is there any evidence 

that an affidavit or criminal complaint had been ffiled with the 

appropriate authorities prior to Petitioner's interrogation at the 

Webb County Jail. The Caurt concludes that at the interrogation 

the Petitioner was not yet entitled to an attorney under the Sixth 

Amendment, and therefore the Petitioner has failed to state a Sixth 

Amendment right to counsel claim. 

With regards to the Petitioner's Fifth Amendment claim, it is 

well settled that the right to counsel attaches at the beginning 

of custodial interrogation, Miranda v. Arizona, 384 U.S. 436, 444-

45, $6 S.Ct. 1602, 1612 (1966), but can be waived if such waiver 

is voluntarily and intelligently made. Moran v. Burbine, 475 U.S. 

412, 421, 106 S.Ct. 1135, 1141 (1986); North Carolina v. Butler, 

441 U.S. 369, 99 S.Ct. 1755 {1479). As stated, the record 
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indicates that Petitioner's statement was voluntarily made, and 

that at no time after receiving his Miranda warnings did Petitioner 

request an attorney. (Tr. Supp. 2, and Supp. 2). The Texas Court 

of Criminal Appeals stated "[t]he appellant contended he asked for 

'my lawyer' four times. The fact that the appellant ever asked for 

a lawyer at any time was denied by the district attorney, the 

deputy sheriff and a police officer who was gresent. The trial 

court found that appellant did not ask for a lawyer. We find 

no error in the court's admission of the confession into evidence" . 

(Tr. Supp. 2). 

Under the S 2254(d) presumption of correctness, this Court 

accepts the fact findings of the state courts and in reliance on 

them, finds that the Petitioner waived his Fifth Amendment right 

to counsel.11 Thus, the Petitioner has failed to state a claim for 

relief with regards to his Fifth Amendment right to counsel. 

Claim Three: Juan Aranda's uncounseled, custodial 
"confession" was improperly admitted. 

The Petitioner contends that his brother Juan's confession, 

which was introduced for impeachment purposes at the Petitioner's 

trial, was coerced and as such should not have been admitted into 

evidence. As stated, the ~ 2254(d) presumption of correctness 

applies to fact questions regarding the voluntariness of a 

confession. In this case, the Court relies on the state trial and 

appellate courts fact findings as to the voluntariness of Juan's 

11 Note, Petitioner makes no claim that his confession was 
not intelligently made, or that he did not understand the Miranda 
warnings when given. 
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confession and finds that the Petitioner has presented no "new 

evidence"1~ contrary to that considered by the state courts which 

warrants an evidentiary hearing in this Court. 

Based on the state courts' fact findings this court finds that 

Juan's confession was voluntary. 

Next the Petitioner claims that the trial court judge failed 

to limit the admission of Juan's confession to impeachment purposes 

only. The Petitioner has presented no authority for his position 

and there is no indication in the record that Petitioner requested 

such an instruction. Even if the Court were to find that the 

admission of Juan's confession required an instruction from the 

trial fudge limiting its purpose to impeachment only13 the trial 

courts' failure to give such an instruction does not rise to the 

level of Constitutional error required far habeas relief. 

Henderson v. Ribbe, 431 U.S. 117, 154-56, 97 S.Ct. 1730, 2736-37 

(1977); Bailey v. Procunier, 744 F.2d 1166 (5th Cir. 1984); see 

also Bridge v. LYnauah, 838 F.2d 770, 772 (5th Cir. 1988) ("An 

evidentiary error in a state trial justifies federal habeas corpus 

relief only if the error is 'so extreme that it constitutes a 

lZ In Petitioner's third claiun for relief he argues that his 
brother's judgment in the ~ 1983 action and the affidavits from 
family members make up new evidence based upon which this Court 
should hold an evidentiary hearing. The Court has addressed this 
argument with regards to the Petitioner's confession, and finds 
that such evidence is not new, but was not presented at trial due 
to the Petitioner's inexcusable neglect. See discussion, supra, 
pgs. 16-19. 

13 petitioner relies on United States v. Palacios, 556 F.2d 
1359 (5th Cir. 1977) (prior unsworn inconsistent statements are 
hearsay and under F.R.E. 607 should not be used as evidence of 
guilt). 
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denial of fundamental fairness under the Due Process Clause'") 

(citation omitted). 

claim Four• Petitioner was i.mproperly refused a full and 
fair hearing en his motion to exclude evidence illegally 
seized pursuant to an unconstitutional stop and seizure. 

Petitioner's fourth ground for relief is based on the trial 

court's alleged failure to provide the Petitioner a full and fair 

evidentiary hearing with regards to Petitioner's claim that the 

evidence seized should have been suppressed due to the unlawful 

stop made by Officers Viera and Albidrez. The Petitioner alleges 

that the failure to hold a hearing deprived him of due process, a 

fair trial, and a reliable determination that death is the 

appropriate penalty. Because this claim arises out of the 

Fourth Amendment exclusionary rule, this court's power to grant 

habeas relief depends on whether Petitioner was afforded a full and 

fair opportunity to present this a Fourth Amendment claim to the 

state courts. Stone v. Powell, 428 U.S. 455, 96 S.Ct. 3037 (1976). 

[W]here the State has provided an opportunity for full 
and fair litigation of a Fourth Amendment claim, a state 
prisoner may not be granted federal habeas corpus relief 
on the ground that evidence obtained in an 
unconstitutional search or seizure was introduced at his 
trial. In this context the contribution of the 
exclusionary rule, if any, to the effectuation of the 
Fourth Amendment is minimal, and the substantial societal 
costs of application of the rule gersist with special 
force. 

428 U.S. at 444-95, 46 S.Ct. at 3052-53 (footnotes omitted). 

In this case the Petitioner filed a Motion to Suppress 

Evidence jointly with his brother Juan. (Tr. vol. 1, p.30). The 
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hearing with regards to this motion was held in the middle of 

Juan's trial. (JJA R. vol. 2, pgs. 463-71). Prior to the hearing, 

but during the trial, the court had heard testimony from Officer 

Viera as to his observations and decision to stop the station 

wagon. After brief arguments from counsel, the trial court ruled 

that the marihuana, seized as a result of the stop, would be 

admitted and that the motion to suppress was denied. (JJA R. vol. 

2, p. 469). 

At Petitioner's trial, counsel for the Petitioner made an oral 

motion to suppress the marihuana, in the form of an objection to 

its being admitted, and requested an immediate ruling from the 

court. The trial court after having listened to Officer Viera's 

testimony about his reason for stopping the wagon, (R. vol. 8, pgs. 

174-181)14, overruled the objection and ordered the State to 

continue presenting its case. (R. vol. 9, pgs. 459-460). At that 

point, counsel for Petitioner made no attempt to present additional 

evidence or to schedule a hearing. 

In the Fifth Circuit it is well settled that "an opportunity 

for full and fair litigation" is interpreted as being just that: 

an opportunity. "If the state provides the processes whereby a 

defendant can obtain full and fair litigation of a fourth amendment 

claim, Stone v. Powe11 bars federal habeas corpus consideration of 

that claim whether or not the defendant employs those processes". 

Caver v. State of Alabama, 577 F.2d 1188, 1191-92 (5th Cir. 1978). 

1̀  Because the shooting occurred during the stop, this 
evidence was presented as part of the State's case in chief. 
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"[F]ull and fair„ consideration of a Fourth Amendment claim 

includes "at least one evidentiary hearing in a trial court and the 

availability of full consideration by an appellate court when 

the facts are not in dispute". Id. at 1191 (citing O'Berry v. 

Wainwright, 546 F.2d 1204 (5th Cir. 1977)). 

As stated, the Petitioner filed a joint motion to suppress 

with his brother Juan. That motion was ruled upon shortly after 

the Petitioner's trial was severed from his brother's. Prior to 

Petitioner's urging suppression in the form of an objection at his 

trial, the trial court had heard the direct and cross examination 

of Officer Viera. In overruling Petitioner's objection the trial 

court denied Petitioner's oral motion to suppress. 

Finally, it should be noted that the Petitioner requested an 

i~rmdediate ruling on his objection, which indicates to this Court 

that he was satisfied with the presentation of evidence as to the 

motion to suppress. 

With regards to the state appellate court, the Petitioner does 

not claim that he was denied an opportunity to raise his Fourth 

Amendment claim there. 

Because Petitioner was given a full and fair opportunity 

to raise his Fourth Amendment claim before the state courts, this 

court must deny Petitioner's fourth ground for habeas corpus 

relief. 

Claim Five: Petitioner's trial was unreasonably and 
prejudicially delayed. 

Petitioner's fifth ground for relief is based on the ten day 
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delay between his arrest and presentation before a magistrate, is the 

delay that occurred as a result of the mistrial due to pretrial 

publicity, the delay before his trial resulting from his case being 

severed from his brother Juan's, and the delay resulting from the 

change of venue. 

A. Appearance Before the Mactistrate 

As stated with regards to Petitioner's second claim, the Fifth 

Circuit has found that the time gap between an arrest and initial 

appearance before a magistrate does not rise to a level of 

constitutional significance and as such does not warrant habeas 

relief. De La Rosa v. State of Texas, 743 F.2d at 303, see also 

discussion supra, pgs. 20-22. 

B. Speedy Trial 

Constitutional speedy trial claims are resolved according to 

the balancing test set forth in Barker v. winQo, 407 U.S. 514, 92 

S.Ct. 2182 {1972). The threshold consideration in the Barker test 

is whether the delay is of sufficient length to be deemed 

presumptively prejudicial, thus requiring analysis of the remaining 

Barker factors. Gray v. Kinq, 724 F.2d 1199, 1202 (5th Cir. 1984) 

cert. denied, 459 U.S. 980, 105 S.Ct. 381 {1984); Arrant v. 

Wainwright, 468 F.2d 677 (5th Cir. 1972} cert. denied, 410 U.S. 

947, 93 S.Ct. 1369 (1973) (a two year delay is presumptively 

prejudicial). 

The permissible length of delay is dependant on the individual 

is petitioner argues that the ten day delay between his 
arrest and appearance before a magistrate violated Tex. Code Crim. 
Proc. arts. 14.06 and 15.17 (Vernon's 1977 and 1991 supp.}. 
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characteristics of a case. Id. For example, in Gray v. King, the 

Fifth Circuit found that a ten month delay was not excessive where 

the defendant was accused of attempted murder, which carries a 

lengthy sentence, and where the conviction did not hinge on eye-

witness testimony or similar proof. Gray v. Ring, 725 F.2d at 1202. 

Thus the manner of proof in that case was a factor, as was the 

seriousness of the crime. See Id. 

Unlike the ten month delay in Gray, the delay in this case was 

two years and eight months. Although there is no danger in a 

capital case of holding a defendant prior to trial longer than he 

would be incarcerated if convicted, and although there was no 

dispute at trial that Petitioner was at the scene of the murder in 

the early morning hours of July 31st, this Court feels that a two 

year and eight month delay is clearly sufficient to require 

consideration of Petitioner's speedy trial claim. See Arrant v. 

wainwright, 468 F.2d at 680. 

(1) The Reason For the Delay 

On November Z2, 1976 the Petitioner filed a ^Notice of 

Possible Conflict in Trial Settings", (Tr. vol. 1, p. 118j, which 

the trial court treated as a motion for continuance and granted. 

(Tr. vol. 1, p. 118). On April 25, 1977 a joint motion to postpone 

the hearings on pretrial motions was granted, (Tr. vol. 1, p. 118) 

and on September 21, 1977 defense counsel requested additional time 

to prepare for the pretrial hearings. Finally the trial was set 

for July 17, 1978, (Tr. vol. 1, p.118). On September 13, 1978 the 

court convened for jury selection, however, at that time the 
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Petitioner informed the court that he was ill. After concluding 

that Petitioner's pain would not enable him to stay in the court 

room, the court ordered Petitioner's case severed from his 

brother's. Juan was formally sentenced on December 5, 1978. (Tr. 

vol. 1, p. 123). On December 8, 1978 the state filed a motion to 

change the venue. The trial court granted said motion on January 

19, 1979 and on March 26, 1979 voir dire commenced for the 

Petitioner's trial. 

This Court recounts the foregoing to illustrate that other 

than the change of venue on January 19, 1979, the Petitioner either 

urged or joined in several motions which delayed the trial. As a 

result, the Petitioner's complaint should be considered only with 

regards to the nine week period between January 19th and March 

26th, 1479, that is, the time for which the Petitioner was neither 

independently nor jointly responsible. Davis v. Puckett, 857 F.2d 

1035, 1041 (5th Cir. 1988). It is well settled that where the 

defendant participated in the delay, he will not be allowed to 

complain. Id. at 1041; Millard v. Lvnaucrh, 810 F.2d 1403, 1406 

(5th Cir. 1987) cert. denied, 484 U.S. 838, 108 S.Ct. 122 (1989). 

(2j Petitioner's Assertion of His Speedy Trial Rights 

It is clear from the record that Petitioner first asserted his 

Speedy Trial right at a March 12, 1979 pretrial hearing. (R. vol. 

4, p. 84-66), two weeks before the start of the trial. 

(3) Prejudice 

In Barker v. Wingo the Supreme Court identified three 

interests which the speedy trial right protects: (1) to prevent 
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oppressive pretrial incarceration; (2) to minimize anxiety and 

concern of the accused, and (3) to limit the possibility that the 

defense will be impaired. In this case the first Barker interest 

is moot because Petitioner was being held on rape charges during 

the majority of the time he was held on capital murder charges. 

Second, the Petitioner has not shown that his anxiety and concern 

was in any way heightened due to the lengthy delay. Finally, the 

Petitioner argues that the delay allowed the change of venue to 

Victoria, and indirectly allowed the selection of a jury that 

convicted the Petitioner to death. 

Clearly this was not the type of prejudice the Barker Court 

meant to prevent. The speedy trial right protects a defendant from 

prejudice because the inability of a defendant adequately to 

prepare his case skews the fairness of the entire system. If 

witnesses die or disappear during a delay, the prejudice is 

obvious. There is also prejudice if defense witnesses are unable 

to recall accurately events of the distant past. Barker v. WinQo, 

407 U.S. at 532, 42 S.Ct. at 2193. The Petitioner's attempt to 

fashion his discontent with the Victoria jury into some form of 

speedy trial violation does not warrant a finding of prejudice from 

this Court. For that reason this Court finds that the Petitioner 

has failed to show any prejudice with regards to the delay. 

As stated, the two years and almost six months of the delay 

in the Petitioner's case was due to either his own or joint 

motions. The Petitioner failed to assert his right until two weeks 

prior to trial, and the Petitioner has failed to show that he was 
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in any way prejudiced by the delay. On these grounds the Court 

denies the Petitioners fifth claim for relief. 

Claim Six• The trial court improperly and unnecessarily 
declared a mistrial and dismissed already qualified 
urors. 

The Petitioner's sixth claim for relief is essentially a re-

wording of his argument for relief on speedy trial grounds. The 

argument is as follows: if a mistrial were not declared, then the 

delay during which the venue was changed would not have accurred, 

and if the venue had been in Webb County as opposed to Victoria 

County then the jury would have been drawn from the county in which 

the cri.une occurred, and if the jury had been selected from Webb 

County, the Petitioner's due process rights would not have been 

violated and there would be no danger that the jury's sentencing 

determination was unreliable. Note, the Petitioner's challenge is 

not to the trial court's decision to declare a mistrial, but to 

the delay that occurred as a result of that decision. 

The delay caused [by the mistrial] arguably prevented 
Petitioner from being tried in the venue where the crime 
occurred, denied him due process and a fair trial before 
a jury fairly drawn from a representative of the 
community, and undermined the reliability of the ultimate 
determination that death is the appropriate punishment. 

(Petition, para. 67). 

This Court addressed the delay issue in the Petitioner's fifth 

claim for relief. The Court finds as it did previously that the 

Petitioner has failed to show that prejudice, if any, was prejudice 

caused by the mistrial and subsequent delay. In addition, the 

Petitioner has failed to show that the delay in any way infringed 
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on his Fifth Amendment right to due process, his Sixth Amendment 

right to a fair trial or his Eighth Amendment right to a reliable 

sentencing determination. Finally the Court feels the Petiti.oner's 

double jeopardy argument raised briefly in Petitioner's Opposition 

to Respondent's Motion for Su~nary Judgment is without merit. For 

these reasons the Petitioner's sixth claim for relief is denied. 

Claim Seven• Trial Judqe Relly improverlY refused to 
recuse himself from presiding at Petitioner's trial. 

The Petitioner argues that Judge Relly's prior relationship 

with the prosecutor's father, and his prior rulings in Juan 

Aranda's trial, evidence a sufficient risk that Judge Relly was 

unable to preside in the Petitioner's case with total objectivity. 

Given the alleged risk, the Petitioner argues that Judge Relly°s 

refusal to recuse himself violated the Petitioner's rights to due 

process, a fair trial, effective assistance of counsel and a fair 

sentencing proceeding. 

Generally questions of judicial qualification do not rise to 

the level of constitutional validity. Aetna Life Insurance v. 

Lavoie, 475 U.S. 813, 106 S.Ct. 1580 (1966); FTC v. Cement 

Institute, 333 U.S. 683, 68 S.Ct. 793 (1948); compare Tumey v. 

Ohio, 273 U.S. 510, 47 S.Ct. 437 (1927) (defendant convicted, 

fined, and committed to jail by judge who had direct, personal, and 

pecuniary interest in conviction, was denied right to due process). 
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In Aetna Life Insurance v. Lavoie16, the Supreme Court held 

that while there was a recent trend among the states towards 

adopting statutes that permit judicial disqualification for bias 

or prejudice, judicial prejudice rises to the level ~f a 

constitutional violation in only the most extreme cases. 

In the instant case the Petitioner has done nothing more than 

allege bias or prejudice on the part Judge Relly. The Petitioner 

has made no specific showing of bias nor will the law "suppose a 

possibility of bias or favour in a judge, who is already sworn to 

administer impartial justice, and whase authority greatly depends 

upon that presumption and idea". Aetna Life Ins. Co. v. Lavoie, 

475 U.S. at 820, 1Q6 S.Ct. at 1585 (quoting 3 W. Blackstone, 

Co~aentaries *361). Furthermore even if the Petitioner could make 

a showing, the case law dictates that a trial judge's refusal to 

recuse himself does not rise to the level of a due process 

violation. 

Finally, with regards to the Petitioner's claims that Judge 

Relly's failure to recuse himself violated his rights to a fair 

trial, effective assistance of counsel, and a fair sentencing, the 

16 In Lavoie, Alabama Supreme Court Justice Embry authored 
a per curiam opinion affirming a jury award of $3.5 million for a 
bad faith refusal to pay claim against an insurance company. Prior 
to the Alabama Supreme Court's decision to affirm their jury award, 
however, the appellants learned of Justice Embry's participation 
in a bad faith class action against Blue Shield and challenged 
.justice Embry's participation in appellant's case. The Alabama 
Supreme Court unanimously denied the appellant's recusal motions 
and the appellant filed an appeal with the United States Supreme 
Court. The Supreme Court found that Justice Embry's general 
frustration with insurance companies was insufficient to warrant 
a finding that his participation in the appellant's case violated 
appellant's due process rights. 
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Petitioner has failed to set out how these rights were violated and 

this Court will not spend time analyzing conclusory allegations. 

For these reasons the Petitioner's seventh claim for relief 

is denied. 

Claim Eight• The trial court improperly changed venue 
on its own motion, and over Petitioner's objection, from 
Webb County to a demographically different venue in 
Victoria County. 

The Petitioner claisas that Judge Garcia'sl' decision to change 

venue to Victoria County was an abuse of discretion. In addition 

the Petitioner claiuns that the change violated his Sixth Amendment 

rights to jury made up of a cross section of the community, and to 

a jury from the district in which the crime was committed. Finally 

the Petitioner claims that the change in venue to a county where 

there are about one third as many citizens of Hisganic origin, and 

that is 178 miles from the city in which the crime was committed, 

violated his right to due process. 

If a trial court is satisfied that in the district where the 

trial is pending prejudice is so great against a defendant that he 

cannot obtain a fair trial, the trial court may order a change of 

venue. That decision is committed to the sound discretion of a 

17 Judge Ruben Garcia from the 49th Judicial District, Webb 
County, Texas, sat in for Judge Relly on the States's motion for 
change of venue. The hearing was held on January 19, 1979. Judge 
Garcia found that although the State failed to satisfy the 
requirements of Tex. Code Crim. Proc., art. 31.02, the change of 
venue provision, theme was sufficient evidence to show that neither 
the State nor the Petitioner could get a fair and impartial trial 
in Webb or the surrounding counties. 
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trial court. United States v. Harrelson, 754 F.2d 1153, 1159 (5th 

Cir. 1985); ~7nited States v. Nix, 465 F.2d 90, 95-96 (1972) cart. 

denied, 409 U.S. 1013, 93 S.Ct. 455 (1972). 

Zn this case the Petitioner does not challenge the venue 

change due to pretrial publicity, but rather the change to Victoria 

County itself. The trail court found, however, that due to the 

extent of pretrial publicity, the Petitioner could not get a fair 

trial in the 49th district, including Webb, Dimwit, and Zapata 

counties, or in any of the surrounding districts. (R. vol. 3, pgs. 

161-62). In Prejean v. Smith, 884 F.2d 1391 (5th Cir. 1989) cart. 

denied, U.S. , 110 S.Ct. 1836 (1990}, the Fifth Circuit 

found that the transfer of a case from one district to another with 

history of racism and discrimination, was not arbitrary where the 

trial court stated that it wanted to move the trial as far away 

from the scene of the crime as possible and that it tried another 

location, but that location was unavailable due to construction. 

Based on the Fifth Circuit's reluctance to find the trial court's 

decision in Prejean v. Smith arbitrary, this Court finds that the 

trial court`s decision was not arbitrary and there is no indication 

that the trial judge abused his discretion by changing the venue 

to Victoria county. 

Furthermore, in the Fifth Circuit, any constitutional right 

to be tried in the county where the crime was committed does not 

apply to state prosecutions. Cook v. Morrill, 783 F.2d 593 (5th 

Cir. 1986); Martin v. Beto, 397 F.2d 741 (5th Cir. 1968) cart. 

denied, 394 U.S. 906, 89 S.Ct. 1008 (1969); Zicarelli v. Dietz, 633 
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F.2d 312 (5th Cir. 1980) cert. deniedt 449 U.S. 868, 101 S.Ct. 868 

(1981). 

With Martin v. Beto in mind, the Petitioner, claims that he 

was deprived of due process when a jury was selected from Victoria 

County, which he alleges has fewer citizens of Hispanic descent and 

fewer citizens who live below the poverty level, than does Webb 

County. According to the Petitioner, the differences in the two 

counties are such that the change in venue deprived him of the 

fundamental fairness essential to a criminal trial. {Petition, 

pare. 92). 

The Petitioner relies on Zicarelli v. Dietz18. In that case, 

however, the Fifth Circuit briefly addressed a defendant's Sixth 

Amendment right to have a jury from a district previously 

ascertained by law, and stated that (1) Zicarelli based his claim 

on other grounds, and (2) that the right did not extend to state 

prosecutions. Zicarelli v. Dietz, 633 F.2d at 326. 

Because the Petitioner has failed to show that he was deprived 

of his right to a fair trial in Victoria county, this Court finds 

''a The Petitioner relies on the following language 
from ZicareZli v. Dietz: 

Removal of a defendant from his or her home 
county where the offense was committed, 
without good reason, to be tried before a jury 
drawn from a far distance from home, without 
having prior notice of the place of trial for 
the offense previously ascertained by law 
might constitute such an arbitrary act that it 
violates due process as protected by the 
Fourteenth Amendment. 

633 F.2d at 326 (5th Cir. 1980). 
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that the venue change did not violate his right to due process . 

In addition, this Court finds that the trial court's decision to 

change venue was not arbitrary, and as stated any constitutional 

right to a jury from the district in which the crime was committed 

does not extend to state prosecutions. For these reasons the 

Petitioner's eighth claim for relief is denied. 

representative of the community. 

The Petitioner's ninth claim for relief challenges the fury 

selection system in Victoria County. According to the Petitioner, 

Victoria County relied on its voter registration lists as the sole 

source for jury wheels at the time of the Petitioner's trial. An 

affidavit filed by the Petitioner indicates that in 1980 25.8$ of 

the eligible voters in Victoria County were Hispanic. Of that group 

20.5$ registered to vote in 1980 and 18.0 registered to vote in 

1979. 

Even if the court assumes that from 1979 to 1980 the number 

of eligible voters did not change, the Petitioner's affidavit 

indicates that the variance between the registered Hispanics and 

those eligible to register amounted to a drop of approximately 7.8~ 

of Hispanics potentially available for jury selection. 

{Petitioner's Ex. 16). Based on these numbers the Petitioner 

argues that Hispanics were systematically excluded from the jury 

pool and that such exclusion violated his rights to due process, 

a fair trial by a jury of his peers, and a reliable determination 
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that death is the appropriate punishment. 

In Taylor v. Louisiana, 419 U.S. 522, 95 S.Ct. 692 (1975) the 

Supreme Court held that the systematic exclusion of a distinctive 

group in the community from jury pools, denies a criminal defendant 

his right under the Sixth and Fourteenth Amendments to a petit jury 

selected from a fair cross section of the community. 

To establish a prima facie violation of the fair cross section 

requirement the petitioner must show, 

(Z) that the group alleged to be excluded is a "distinctive" 
group in the community; {2) that the representation of this 
group in venires from which juries are selected is not fair 
and reasonable in relation to the number of such persons in 
the community; and (3) that this underrepresentation is due 
to systematic exclusion of the group in the jury-selection 
process. 

Duren v. Missouri, 439 U.S. 355, 362, 99 S.Ct. 664, 668 (1979). 

If the Petitioner fails to demonstrate any one of these elements, 

he has failed to establish a constitutional violation. Timmel v. 

Phillips, 799 F.2d 1083 (5th Cir. 1986). 

With respect to the first prong of the Duren test, this Court 

assumes and the Respondent does not dispute, that Hispanics are a 

distinctive group in Victoria County. . That is, if Hispanics were 

systematically eliminated from jury panels in Victoria County the 

Sixth Amendment's fair cross section requirement could not be 

satisfied for any defendant tried there. See Taylor v. Louisiana, 

419 at 531, 95 S.Ct. at 698. The second prong of the Duren test 

requires a showing of the percentage of the co~arnunity made up of 

the group alleged to be underrepresented and a showing that the 

group was not only underrepresented on the Petitioner's jury 
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venire, but that this was the general practice on other 

venires. Timmel v. Phillips, 799 F.2d at 1086 (explaining Duren 

v. Missouri, 439 U.S. 355, 99 S.Ct. 564 (1979)). 

In this case the Petitioner has filed one affidavit indicating 

a drop of about 7.8~ of eligible Hispanics in the total jury pool 

is a result of the voter registration rolls being used. Other than 

this affidavit, the Petitioner has offered no other proof of the 

percentage of Hispanics an his jury venire. Furthermore, the 

Petitioner has failed to demonstrate that Hispanics were 

underrepresented generally in Victoria County jury pools. For 

these reasons the Court concludes that the Petitioner has failed 

to satisfy the second prong of the Duren test and has failed to 

demonstrate a prima facie violation of his Sixth Amendment right 

to a jury selected from a fair cross section of the community. 

Because the Petitioner has failed to satisfy the second prong of 

the Duren test, the court need not address the third. 

The Petitioner's due process and Eighth Amendment claims axe 

not clear to this Court. Given that the Petitioner has failed to 

show a violation of his right to a jury selected from a fair cross 

section of the comamunity, however, this Court finds that the 

Petitioner could not show that the jury selected rendered his trial 

fundamentally unfair. 

For the reasons stated the court denies the Petitioner's ninth 

claim for relief. 

Claim Ten: Venirepersons Clay, Petty, Turner, House and 
Lemke were improperly excused for cause when they voiced 
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general scruples against the death penalty. 

In his tenth claim the Petitioner challenges the trial court's 

decision to excuse the named jurors based on their beliefs that 

they could not impose the death penalty under any circumstances. 

See Witherspoon v. Illinois, 391 U.S. 510, 68 S.Ct. 1770 (1968); 

see also Wainwright v. Witt, 469 U.S. 412, 419 -26 (1985) 

(clarification of Witherspoon standard for determining when a 

prospective juror may be excluded for cause because of his or her 

views on capital punishment). The Petitioner appears to rely on 

the Supreme Court's statement in Adams v. Texas, 448 U.S. 38, 100 

S.Ct. 2521 (1980), that, 

jI]t is entirely possible that a person who has a 'fixed 
opinion against' or who does not 'believe in' capital 
punishment might nevertheless be perfectly able as a 
juror to abide by existing law -- to follow 
conscientiously the instructions of a trial judge and to 
consider fairly the imposition of the death sentence in 
a particular case. 

Id. at 44-45, 252fi {citing Boulden v. Holman, 394 U.S. 478, 483-

484, 69 S.Ct. 1138, 1142 (1969)). 

Whether a juror should be excused for cause based on his or 

her inability to follow the trial judge's instructions is a 

question to be answered primarily by the trial judge. 

"[D}eterminations of juror bias depend in great degree on the trial 

judge's assessment of the potential juror's demeanor and 

credibility, and on his impressions about that venireman~s state 

of mind". Wicker v. McCotter, 783 F.2d 487 (5th Cir. 1986) cent. 

denied, 478 U.S. 1010, 106 S.Ct. 3310 (1986). The trial judge must 

consider "whether the juror's views would 'prevent or substantially 
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impair the perfora►ance of his duties as a juror in accordance with 

his instructions and his oath'". Wainwright v. Witt, 469 U.S. at 

424, 105 S.Ct. at 852 (1985) (quoting Adams v. Texas, 448 U.S. at 

45, 100 S.Ct. at 2526). 

The Supreme court in Wainwright v. Witt also stated, 

What common sense should have realized experience has 
proved: many veniremen simply cannot be asked enough 
questions to reach the point where their bias has been 
made "unmistakably clear"; these veniremen may not know 
how they will react when faced with imposing the death 
sentences or may be unable to articulate, or may wish to 
hide their true feelings. Despite this lack of clarity 
in the printed record, however, there will be situations 
where the trial judge is left with the definite 
unpression that a prospective juror would be unable to 
faithfully and impartially apply the law. this is 
why deference must be paid to the trial judge who sees 
and hears the juror. 

Wainwright v. Witt, 464 U.S. at 424-426, 105 S.Ct. at 852-53. The 

trial court's determination, therefore, is accorded a presumption 

of correctness as set out in § 2254(d). 

In this case the Court finds support in the record for the 

trial court's decisions. {R. vol. 6 pp. 469-470, 473-475; vol. 6 

pp. 695-98; vol. 7, pp. 844-49; vol. 7, pp. 985-88; vol. 7, pp. 

1005-1009). Therefore there is no need for an evidentiary hearing 

and the Petitioner has alleged no basis for disregarding the 

presumption of correctness set out in ~ 2254(d). 

Because the Court finds that the record fully supports the 

exclusion of the named venirepersons, the Petitioner' s tenth claim 

for relief is denied. 

Claim Eleven: Jurors were improperly administered oath 
a that prevented them from considering the ,Qotential 
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penalty when decidi.nq issues of fact or otherwise 
delibermtinq on their answers to the statutory sentencing 
questions. 

Based on Adams v. Texas, the Petit3.oner contends that the 

trial court i.unproperly administered an "oath" required by 512.31 

of Texas Penal Code19. The Petitioner's reliance on Adams v. Texas, 

448 U.S. 38, 100 S.Ct. 2521 (1980} is misplaced. In Adams the 

Supreme Court held that the State of Texas could not use S 12.31 

in addition to Witherspoon as separate and independent basis for 

excluding jurors. Adams v. Texas 448 U.S. at 47, 100 S.Ct. at 

2527. That is the Court found that as applied in Adaius the 

touchstone of the §12.31(b) oath was: 

whether the fact that the imposition of the death penalty 
would follow automatically from affirmative answers to 
the questions would have any effect at all on the jurors' 
performance of their duties. Such a test could, and did, 
exclude furors who stated that they would be "affected" 
by the possibility of the death penalty, but who 
apparently meant only that the potentially lethal 
consequences of their decision would invest their 
deliberations with greater seriousness and gravity or 
would involve them emotionally. Others were excluded 
only because they were unable positively to state whether 
or not their deliberations would in any way be 
"affected". But neither nervousness, emotional 
involvement, nor inability to deny or confirm any effect 
whatsoever is equivalent to an unwillingness or an 
inability on the part of the furors to follow the court's 
instructions and obey their oaths, regardless of their 
feelings about the death penalty. The grounds for 
excluding these jurors were consequently insufficient 

19 § 12.31(b} states, 

Prospective jurors shall be informed that a sentence of 
life imprisonment or death is mandatory on conviction of 
a capital felony. A prospective juror shall be 
disqualified from serving as a juror unless he states 
under oath that the mandatory penalty of death or 
imprisonment for life will not affect his deliberations 
on any issue of fact. 
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under the Sixth and Fourteenth Amendments. 

Id. at 2528-29. 

In this case the Petitioner does not allege that any of the 

potential jurors were improperly excluded under the guise of 

§12.31, but only that they were improperly administered the oath. 

Without showing that S 12.31 was used to exclude potential jurors, 

the Petitioner cannot make a valid claim based on Adams v. Texas. 

Thus his eleventh claim for relief is denied to the extent that it 

is based on an violation of his right to a fundamentally fair 

trial. 

In addition, the court may find that the administration of 

§ 12.31 violates due process only where the petitioner shows that 

the jury instruction at issue, by itself, so infected the entire 

trial as to render it fundamentally unfair. Cupv v. McNaughten, 414 

U.S. 141, 146, 94 S.Ct. 396, 400. In this case the Petitioner has 

failed to indicate how the application of the statute rendered his 

entire trial unfair. For that reason the Petitioner's eleventh 

claim for relief, to the extent that it is based on a denial of due 

process, is denied. 

C1_ai.m Twelve: The trial court improperly refused to 
excuse for cause a juror who admitted bias against a 
defendant who exercised his Fifth Amendment right to 
remain silent. 

The Petitioner challenges the trial court's refusal to remove 

venireperson Donna Bull, after the Petitioner allegedly challenged 

her for cause . According to the record Ms . Bull indicated that she 

would be biased against a defendapt who did not take the witness 
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stand. (R. vol. 6 pqs. 529-30). 

Immediately after Ms. Bull's statements, the trial court and 

defense counsel, Mr. Dowling, had the following exchanges 

THE COURT: Well, we appreciate your honesty, 
and do you gentlemen have any 
questions? 

MR. DOWLING: Your Honor, since my client is going 
to take the witness stand, certainly 
there's no problem with us, and if 
she wants to be subjected to that 
sort of --

THE COURT: Counsel, 
the fact 
and you 
strategy 
the only 
willing 

I call your attention to 
that she has stated that, 
may, you know, in your 
change your mind, that's 
reason I had. The Court is 

:.o go ahead . 

MR. DOWLING: I am perfectly happy, and I am sure 
that the woman would follow the 
instructions of the Court, and the 
instructions of the Court would so 
charge her that she is not to do 
that. 

THE COURT: All right. Okay, then we will go 
forward on some more questions then. 

(R. vol. 6, pgs. 529-30). 

Ms. Bulls reservations about a defendant who did not take 

the witness stand were never raised again and nothing in the 

record indicates that defense counsel ever challenged her for 

cause. (R. vol. 6 pgs. 523-48). Thus, there is no factual basis 

for the Petitioner's claim. For that reason the court denies the 

Petitioner's twelfth claim for relief. 

Claim Thirteen: The state withheld and suppressed 
material facts and witnesses. 
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The Petitioner claims that the State's refusal to permit the 

removal of a bullet lodged in the Petitioner's hand deprived the 

Petitioner of evidence that would have created reasonable doubt in 

the jurors minds as to the location of the parties during the 

shooting. In addition, the Petitioner contends that the State 

withheld his original statement, and introduced a copy at the 

probable cause hearing. It is also the Petitioner's belief that 

the State withheld evidence regarding Officer Viera's record of 

police disciplinary actions, which if disclosed could have been 

used to iunpeach Officer Viera, and that the State withheld mug 

shots which would have shown that the Petitioner was beaten. 

Furthermore, the Petitioner claims that the State was aided in its 

suppression by the trial courts failure to timely grant the 

Petitioner's motion to compel. The Petitioner claims that when the 

trial court did rule on the motion in February 1979, it backdated 

its order to July 1978. 

Finally, the Petitioner makes the following "may have" claims: 

the State, an information and belief, "may have," (1) withheld 

evidence showing that the gun introduced at trial as the one 

Petitioner used to kill Officer Albidrez was not in the 

Petitioner's possession at the time of the shooting, (2~ concealed 

ballistics information contrary to the theory that the Petitioner 

shot Officer Albidrez, {3) concealed evidence showing that the 

bullet extracted from Officer Albidrez's body could not have been 

fired from the Petitioner's gun, (4) concealed evidence that the 

police log book was altered, (5} concealed evidence that bullet 

47 

~C~s~~ ~~ 

20-7000E 

69a



t.nw ~~BD.d qMl] IMai~~gti~'] f'MO on 1213L91 ~n Ir5~ PnO•• .~a19(~ 

holes in the side of the station wagon were covered, and (6y 

intimidated witnesses who would have testified for the Petitioner. 

The Petitioner requests discovery in order to further develop these 

claims and contends that the improper withholding of evidence 

violated his rights to Fifth, Sixth, Eighth and Fourteenth 

Amendment protection. 

The Brady° rule requires the prosecution to disclose any 

evidence which may be exculpatory or mitigatory, including 

impeachment evidence, to the defendant. Brady v. Maryland, 373 

U.S. 83, 83 S.Ct. 1194 {1963); United States v. Agars, 427 U.S. 97, 

106 S.Ct. 111 (1976); United States v. Bailey, 473 U.S. 667, 015 

S.Ct. 3375 (1985). To establish a successful Brady claim, the 

Petitioner must show that (1) the prosecution suppressed evidence, 

(2) that was favorable to the Petitioner, and (3) that was material 

to either guilt or punishment. Brady v. Maryland, 373 U.S. at 87, 

83 S.Ct. at 1196. 

In support of this claim for relief the Petitioner makes 

reference to five instances where the state "may have" withheld 

exculpatory evidence. There is no indication in the record, 

however, that any of that evidence existed, or that any of the 

evidence the Petitioner claims was altered was changed in any wayZi. 

20 Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194 (1963). 

Z1 The Petitioner argues that because the pictures of the 
station wagon introduced at trial did not show the bullet holes in 
the side of the vehicle, the pictures or the station wagon itself 
may have been altered to conceal the bullet holes. The record 
indicates, however, that the jury saw the station wagon itself, (R. 
vol. 9 p. 746), and that defense counsel relied on this during his 
closing argument. (R. vo1. 11, p. 22). 
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ee Brogdon v. Blackburn, 790 F.2d 1164 (5th Cir. 1986). 

In the Petitioner's sixth "may have" claim he states that the 

State may have intimidated witnesses who would have testified for 

him. Concealment of material witnesses ripens into constitutional 

error upon a showing that the witnesses testimony would have 

created a reasonable doubt of guilt that did not otherwise exist. 

Hernandez v. Estelle, 674 F.2d 313, 315 (5th Cir. 1981) relying on 

Lockett v. Blackburn, 571 F.2d 309 (5th Cir. 1978) cert. denied, 

439 U.S. 873, 99 S.Ct. 207 (1978), Freeman v. Georgia, 599 F.2d 65 

(5th Cir. 1980) cert. denied, 444 U.S. 1013, I00 S.Ct. 661 (2980). 

In this case the Petitioner refers to the testimony of only 

nne possible witness, and claims that witness would testify about 

a pistol whipping allegedly inflicted by Officer Viera. It is not 

clear from the Petition, however, who Officer Viera allegedly 

pistol whipped. Not only has the Petitioner failed to show the 

mere relevance of this testimony, he has left this Court without 

any basis on which to conclude that the testimony of any of his 

possible witnesses would have created a reasonable doubt as to his 

guilt or sentence. 

The Petitioner also claims that the state withheld evidence 

that "may have" been used to impeach Officer Viera, including 

evidence that the Petitioner believes would show that Officer Viera 

was suspended by the Texas Civil Service Commission. Again, there 

is nothing in the record to indicate that such evidence exists nor 

that the State suppressed such evidence, nor that such evidence 

would have altered the jury's verdict or sentencing recommendation. 
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Furthermore, it is not clear to this Court why it the Petitionez 

suspected that Officer Viera had been suspended, he did not have 

this suspicion at the time of trial and why he did not ask the 

Texas Civil Service Commission for such information. Brady daes 

not require the prosecution to disclose evidence that is fully 

available to the defendant upon exercise of reasonable diligence. 

~lnited States v. Ramirez, B10 F.2d 2338, 1343 (5th Cir. 1987) cert. 

denied, 484 U.S. 844, 108 S.Ct. 136 (1987j; Mattheson v. King, 751 

F.2d 1432, 1444 (5th Cir. 1985) cert. dismissed, 475 U.S. 1138, 106 

S.Ct. 1798 (1986}. 

Furthermore the rule in United States v. Ramirez is applicable 

to the Petitioner's claim that the state's failure to remove a 

bullet from his hand deprived hi.m of material evidence. Physical 

evidence lodged in the Petitioner's own hand is clearly available 

to the Petitioner, and unless there is evidence that the State some 

how prevented the Petitioner from having the bullet removed, can 

in no way can be considered concealed or withheld by the State. 

Similarly the mug shots, which the Petitioner argues would 

have shown evidence of beatings, cannot be considered concealed or 

withheld by the State. There is no indication that the Petitioner 

was unaware of the pictures being taken, or that anyone else was 

prevented from taking pictures of the Petitioner. It is not up to 

the state to decide what may help a defendant's case. The Brady 

rule requires the sate to disclose evidence that would not 

otherwise be known by or available to a defendant. See Brady v. 

Maryland, 373 U.S. 83, 83 S.Ct. 1194 (1963), United States v. 
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Ramirez, 810 F.2d 1338, 1343 (5th Cir. 1987), and Mattheson v. 

Rincr, 751 F. 2d 1432, 1444 (5th Cir. 1985) . Because there is no 

indication in the record that the Petitioner was not aware that mug 

shots existed, and in fact the presumption would be that he was, 

this Court finds that the state was not required to produce them. 

Finally, paragraph 129 of the Petition states "[t]he State 

withheld from Petitioner the original of his alleged 'confession' 

statement, a copy of which was introduced at the probable cause 

hearing, and at trial". Although a copy of the Petitioner's 

confession was entered in the record, (R. vol. 10 p. 1144), this 

Court finds no evidence to indicate that the original was not 

presented at the probable cause hearing or at the trial, or that 

the copy was altered, or that the use of a copy amounts to a Brady 

violation. 

Because the Petitioner has failed to show that the state 

suppressed evidence, or that such evidence was material to the 

jury's finding or guilt or sentencing recommendation, this Court 

finds that the State complied with the Brady rule. 

For this reason the Petitioner's thirteenth claim for relief 

is denied. 

Claim Fourteen: The trial court rulings prevented 
Petitioner from developing and introducing evidence 
consistent with his theory of defense. 

The Petitioner claims that two of the trial court's 

evidentiary rulings prevented him from developing impeachment 

evidence against Officer Viera. (See Petition paragraphs 140 and 
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141). It is well settled that a federal habeas court does not sit 

as a "super state supreme court" reviewing evidentiary rulings. 

Bailev v. Procunier, 744 F.2d 1166, llb8 (5th Cir. 1984). An 

evidentiary error justifies federal habeas relief only where the 

error relates to evidence that is "crucial, critical, or highly 

significant" in the context of the entire trial. Thomas v. 

Lynaucxh, 812 F.2d 225, 230 (5th Cir. 1987) cent. denied, 484 U.S. 

842, 108 S.Ct. 132 (1987). 

In this case evidence of past disciplinary actions against 

Officer Viera would not have enlightened the jury as to the issue 

of the Petitioner's culpability.22 In fact at best the evidence may 

have raised a question in the jurors' minds as to Officer Viera's 

temperament. See Bridge v. Lynaucjh, 838 F.2d 770, 772 (5th Cir. 

1988). Because such evidence is not crucial, critical or highly 

significant to this case this Court finds that the trial court's 

exclusion of the evidence does not warrant habeas corpus relief. 

Next, the Petitioner claims that the trial court wrongfully 

denied him access to the Victoria County tax roles, and in doing 

so prevented the Petitioner from developing his constitutional 

challenge to the jury selection process. According to the record 

the Petitioner was not denied access to the tax roles. Instead the 

trial court refused to allow defense counsel to introduce the 

22 In Texas the rules of evidence apply to the 
guilt/innocence as well as the sentencing phase of capital murder 
trial. Smith v. State, 676 S.W.2d 379, 394 (Tex.Crim. App. 1984) 
en banc, Porter v. State, 578 S.W.2d 742, 748 (Tex.Crim.App. 1979). 
Thus this court's ruling with regard to the trial court's 
evidentiary rulings applies to the jury's findings at both stages 
of the trial. 
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Victoria voter registration records into the trial court record, 

because, as the trial court stated, 

suppose that you come up with a round figure of 
20,000 names on there. Names all the way from Gonzalez, 
Garcia, Rodriguez. That tells the Court nothing because 
the people -- and I know that they do have Spanish 
surnames and they're not of Spanish origin. I know that 
they have some Anglo surnames and they are of Spanish 
origin. So it doesn't tell us anything. 

(R. vol. 4, p. 98). 

Because the Petitioner was not denied access to the Victoria 

voter registration records this Court finds no constitutional harm 

and denies the Petitioner's claim for relief on these grounds. 

Finally, the Petitioner claims that the trial court's failure 

to grant continuances during the pre-trial period and just before 

the sentencing phase, prevented him from obtaining valuable 

witnesses. The decision to grant or deny a motion for continuance 

is a matter left totally to the trial court's discretion. Denial 

will warrant federal habeas relief only where the decision is shown 

to be so arbitrary as to deny the petitioner a fair trial. 

Fitzpatrick v. Procunier, 750 F.2d 473, 47b (5th Cir. 1985}; Hicks 

v. Wainwright, 633 F.2d 1146, 1148 (5th Cir. 1981). The Petitioner 

has made no such showing. 

Because the Petitioner has failed to show that the trial 

court s evidentiary rulings affected evidence that was crucial to 

the Petitioner's case, and because the Petitioner has failed to 

show that the trial court's rulings with regard to motions for 

continuance were arbitrary, his fourteenth claim for relief is 

denied. 
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Claim Fifteen: Numerous improper and prejudicial 

an individualized and reliable determination that death 
is the aP4ropriate punishment. 

The Petitioner challenges several comments made by the 

prosecutor during closing arguments at the guilt-innocence phase 

of the Petitioner's trial and at the closing arguments of the 

sentencing phase of the Petitioner's trial. The Petitioner 

contends that the statements at issue denied the Petitioner due 

process as guaranteed by the Constitution and prevented the jury 

from making a reliable determination that death is the appropriate 

punishment in his case. 

Where a general due process challenge to the prosecutor's 

statements is made, the court must determine "whether the 

prosecutors comments 'so infected the trial with unfairness as to 

wake the resulting conviction [or sentence] a denial of due 

process'". RoQers v. Lynaugh, 848 F.2d 606, 608 (5th Cir. 1988) 

(citing Darden v. Wainwrictht, 477 U.S. 168, 181, 106 S.Ct. 2464, 

2472 (1986)). In other words, while a prosecutor's argument may 

deserve condemnation, if it did not render the trial unfair then 

there is no constitutional error. Darden v. Wainwright, 47? U.S. 

at 179, 106 S.Ct. at 2471. The Fifth Circuit uses the following 

test to determine whether a petitioner has alleged constitutional 

error: "whether there is a reasonable probability that the verdict 

might have been different had the trial been properly conducted". 
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The Petitioner contends that the jury was prejudiced by the 

prosecutor's references to a sawed-off shot gun as a "people-

killer", to Juan Aranda as being a convicted felon and knowing the 

penitentiary system, and to the possibility that the brothers would 

not have been caught and prosecuted had Juan killed Officer Viera. 

In addition the Petitioner contends that the prosecutor improperly 

stated that R. D. Richardson, a firearms expert, testified that the 

bullet removed from the victim could only have come from the 

Petitioner's weapon, and that the prosecutor made inflammatory 

sidebar comments. 

When the prosecutor argued with regard to Mr. Richardson's 

testiunony, the trial court stepped in, upon defense counsel's 

objection, and instructed the jurors to follow their recollections 

of the testimony (R. vol. 11, p. 14). In addition the prosecutor, 

at the beginning of his opening statement, told the jury "What I 

tell you here right now, what I said during the trial. is not 

evidence". (R. vol. 11, pgs. 3-4). 

The evidence against the Petitioner in this case was strong. 

It is not likely that the arguments of counsel at closing swayed 

the jury from finding the Petitioner not guilty to finding him 

guilty. The zecord indicates that the statements in rebuttal, 

about Juan Aranda being a convicted felon, were likely responses 

to defense counsel's argument that Juan was a human being. (R. vol. 

9 p. 24). 

In addition, the Petitioner has failed to indicate what the 
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substance of the side-bar comments was and how it altered the 

jury"s decision. Finally, the trial court specifically noted that 

it was of the opinion that the jury did not hear any of the side-

bar commients and if they did they were to disregard them. The trial 

court then denied the Petitioner's motion for mistrial based on 

the jury's inability to hear the side-bar comments (R. vol. 10 pqs. 

108?-88). 

For these reasons this Court finds that there is no reasonable 

probability that the verdict would have been different had the jury 

not been exposed to the prosecutor's statements. Thus, the 

statements do not rise to the level of constitutional error and the 

Petitioner's fifteenth claim for relief, to the extent that it 

challenges statements made during closing arguments of the guilt-

innocence phase, is denied. 

The Petitioner makes the same allegation with regard to the 

Prosecutor's closing arguments during the sentencing phase. The 

Petitioner argues that the prosecutor instructed the jury nat to 

consider mitigating evidence because a prior finding of guilt 

required an affirmative answer to the three special questions, that 

the prosecutor suggested that the Petitioner had the burden of 

proof at the sentencing phase, that the prosecutor improperly 

referred to victim impact and religious beliefs, that the 

prosecutor improperly suggested to the jury that an affirmative 

answer is required to question two where the jury finds that the 

defendant is a continuing threat to society, that the prosecutor 

improperly relied on emotional appeals and name-calling, and the 
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Petitioner states that the prosecutor repeatedly commented on the 

Petitioner's failure to testify. 

The Petitioner contends that the prosecutor during closing 

arguments improperly referred to the Petitioner's decision not to 

testify. The Petitioner cites the following portion of the record 

in support of his argument: 

Sure [Arturo Aranda] was given pain killers, Demerol, at 
1:00 o'clock in the afternoon, or earlier, according to 
this. But is there any testi.uttony from his witness stand 
as to his condition? . 

(Tr. vol. 11, p. 47). The record indicates, hawever that the 

prosecutor said, "But is there any test~nony from this witness 

stand as to his condition?" (emphasis added). The Court feels that 

the prosecutor's statment appears to be a reference to all of the 

testimony given during the Petitioner's trial, and not to the 

absence of the Petitioner's testimony and that such reference does 

not rise to the level of a constitutional violation. See Milton v. 

Procunier, 744 F.2d 1091 (5th Cir. 1984) (prosecutor's statement 

was neither "manifestly intended nor of such character that jury 

would naturally and necessarily take it to be comment on failure 

of the accursed to testify"). 

Furthermore, the prosecutor's biblical references were in 

response to those made by the defense (R. val. 11, pgs. 64-65, 69-

70), and the court reminded the jury that references to the victim 

during closing argument were only that, and not evidence (R. vol. 

11, p. 79). 

Zn addition, the Petitioner's suggestion that the prosecutor's 

use of "a continuing threat to society" as opposed to "a continuing 
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violent threat to society" was improper, was raised in his 

objection at closing (R. vol. 11 p. 75). In response the 

prosecutor stated to the jury "what are you willing to call it, 

threat to society?" (R. vol. 11 p. 75), and continued his argument 

as to the Petitioner's criminal history. Finally, despite his 

references to the record, the Petitioner has failed to refer this 

Court to anything that would indicate that the prosecutor 

instructed the jury not to consider mitigating evidence or to 

answer all of the special questions "yes" simply because they had 

found the Petitioner guilty. 

For these reasons this Court finds that there is no reasonable 

probability that the sentence would have been different had the 

jury not been exposed to these statements. The statements do not 

rise to the level of constitutional error and the Petitioner's 

fifteenth claim for relief, to the extent that it challenges 

statements made during closing arguments of the sentencing phase 

of the trial, is denied. 

Claim Sixteen: Petitioner's death sentence is based on 
evidence of a constitutionally void prior conviction. 

At the sentencing phase, evidence of the Petitioner's prior 

record was introduced. Included, was a rape conviction for which 

the Petitioner had been sentenced to life iunprisonment. Upon 

filing this Petition, the Petitioner also filed a petition for 

federal habeas corpus relief with regards to the rape conviction. 

In that petition, the Petitioner requested relief on the grounds 

that the rape conviction was obtained in violation of the 
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Petitioner's rights to effective assistance of counsel, a fair and 

impartial jury, and due process. {See Petition, paragraphs 1~0- 

173). 

The Petitioner argues that the rape conviction constituted the 

only past act of vialence on which the jury could have relied in 

answering "Yes^ to the second statutory question. Based on his 

contention that his rape conviction is invalid, the Petitioner 

argues that the answer to the second statutory question should have 

been "No" and as a result, his death sentence must be declared 

void. 

On March 28, 1991 United States District Court Judge David 

Hittner denied the Petitioner's petition for writ of habeas corpus 

with regards to the rape conviction, finding no constitutional 

error. Aranda v. Collins, C.A. H-89-1383, (S.D. Tex., March 28, 

1991). Because the Petitioner's rape conviction has been found 

valid, Petitioner's sixteenth ground for relief is moot. 

Based on the Petitioner's valid rape conviction and other 

evidence of the Petitioner°s future dangerousness23, the 

Petitioner's Sixteenth claim for relief is denied. 

Claim Seventeen: Petitioner's death sentence_ s__bas_ed 
an erroneous, unreliable and inflammatory evidence of 
prior convictions. 

The Petitioner claims that the introduction into evidence of 

three penitentiary packets, which contained mug shots and 

23 The State presented evidence of a 1966 conviction for 
burglary with intent to commit theft and a 1971 conviction for 
theft. 
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information about the Petitioner's three prior convictions, was so 

prejudicial that the Petitioner's sentence should be vacated. 

As stated, a federal habeas court does not sit as a "super 

state supreme court" when reviewing evidentiary rulings. Bailev 

v. Procunier, 744 F.2d 1166, 1168 (5th Cir. 1984j. An evidentiary 

error justifies federal habeas relief only where the error relates 

to evidence that is "crucial, critical, or highly significant" in 

the context of the entire trial. Thomas v. Lynaucrh, 812 F.2d 225, 

230 (5th Cir. 1987). In light of the other evidence presented at 

the sentencing phase, it is doubtful, at best, that the 

Petitioner's mug shots did anything more than identify the 

Petitioner as the same man who was convicted of three other 

offenses. Because the mug shots are not crucial, critical or 

highly significant, this Court denies relief on this point. 

The Petitioner's second point with regards to this claim is 

that the introduction of his rape conviction was misleading and 

prejudicial because the conviction itself was only two months old. 

The Petitioner argues that two months is not enough time in which 

to show that he could be rehabilitated. In Williams v. Lynaugh, 

evidence of an armed robbery for which the petitioner had been 

neither charged nor convicted was introduced at the punishment 

phase of his trial. Williams argued that because he had not been 

convicted of that offense, its introduction lacked reliability and 

resulted in an arbitrary imposition of the death penalty. Relying 

on prior decisions, the Fifth Circuit reasoned as follows: 

[t]he focus of the Texas capital sentencing procedure is 
to have all the relevant evidence before the jury when 
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answering the special issues which determine whether the 
death penalty will be imposed (citation omitted). . 
Evidence of these unadjudicated crimes is clearly 
relevant to the jury's task of determining whether there 
is a probability that Williams would continue to commit 
acts of violence as required by special question two. . 
. We hold that the admission of unadjudicated offenses 
in the sentencing phase of a capital trial does not 
violate the eighth and fourteenth amendments. 

Williams v. Lmaugh, 814 F.2d at 208. 

In this case, evidence of the Petitioner's two month old rape 

conviction is likewise relevant to whether there is a probability 

that he would continue to commit acts of violence. 

Given the reasoning in WilZiaras v. Lynaugh and the rule in 

the Fifth Circuit that evidence of unadjudicated crimes i.s relevant 

to the jury's task of determining whether the defendant will 

continue to commit acts of violence, see Williams v. LynauQh, 814 

F.2d 205 (Sth Cir. 1987) cert. denied 484 U.S. 935, 108 S.Ct. 311 

(1987); Landry v. LYnaugh, 844 F.2d 1117 (5th Cir. 1988) cert. 

denied, 488 U.S. 900, 109 S.Ct. 248 (1988), Milton v. Procunier, 

744 F.2d 1091 (5th Cir. 1984) cent. denied, 471 U.S. 1030, 105 

S.Ct. 2050 (1985), this Court finds that the Petitioner's two month 

old rape conviction was properly admitted, and denies the 

Petitioner's claim for relief on this point. 

Finally, the Petitioner argues that because the penitentiary 

packet for his rape conviction erroneously stated that there was 

no appeal pending, and because the jury was given no instruction 

concerning the non-final status of the conviction, the jury was led 

to believe that the Petitioner was already serving a life sentence 

for the rape conviction, thus to punish the defendant the jury 
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believed it had to impose the death sentence. The Petitioner 

claims that these circumstances led to an unreliable imposition of 

the death penalty. 

Because there is no constitutional requirement that a jury be 

instructed as to the finality of prior convictions, and because 

the Petitioner's hypothesis is not grounded in any legal authority 

or reference to the record, this Court denies the Petitioner's 

claim for relief on this point. 

Claim Eighteen: Petitioner's death sentence is based on 
erroneous, unreliable, and inflammatory evidence_ of 
unadjudicated prior offenses. 

The Petitioner claims that at the sentencing phase of his 

trial, a police officer who was testifying as to the Petitioner's 

reputation for being a peaceful and law abiding citizen, left the 

impression that the Petitioner was suspected of organized criminal 

activity. The Petitioner argues that the introduction of such 

evidence renders the jury's decision to impose the death sentence 

inherently unreliable. As stated with regards to the Petitioner's 

seventeenth claim for relief, evidence of unadjudicated crimes is 

relevant to the jury's task of determining whether the defendant 

will continue to commit acts of violence, Williams v. LynauQh, 814 

F.2d 205 (5th Cir. 1987), Landry v. Lynaucrh, $44 F.2d 1117 (5th 

Cir. 1988), and Milton v. Procunier, 744 F.2d 1091 (5th Cir. 1984). 

Based on these cases, this court finds that evidence as to 

suspected organized criminal activity did not render the jury's 

imposition of the death sentence inherently unreliable, and denies 
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the Petitioner's Eighteenth claim for relief. 

claim Nineteen• Petitioner's death sentence is based on 
erroneous, unreliable, and inflammatory hearsav and 
reputation evidence. 

In Texas reputation testimony may be admitted at the 

punishment phase of a criminal trial if it is based on the 

witness's personal knowledge of the defendant's reputation, but 

without any reliance on the particular offense for which the 

defendant is on trial, Mitchell v. State, 524 S.W.2d 510 

(Tex.Crun.App. 1975). The Petitioner relies on this rule and 

claims that none of the reputation testimony offered by seven 

police officers at the punishment phase of his trial, (R. vol 10, 

pgs. 1060-95), satisfied this requirement. In a conclusory 

sentence, the Petitioner states "[t]his testimony was therefore 

erroneously admitted in violation of the Fifth, Sixth, Eighth and 

Fourteenth Amendments of the U.S. Constitution". (Petition, para. 

190). 

Essentially, the Petitioner challenges whether the proper 

predicate was laid before the trial court admitted the testimony 

of the seven officers. As stated at several points in this 

memorandum, federal habeas courts do not sit as a °'super state 

supreme courts" and review the evidentiary rulings of the state 

trial court. Bailey v. Procunier, 744 F.2d 1166, 1268 {5th Cir. 

1984). An evidentiary error justifies federal habeas relief only 

where the error relates to evidence that is "crucial, critical, or 

highly significant" in the context of the entire trial. Thomas v. 

Lynaugh, 812 F.2d 225, 230 {5th Cir. 1987). Again the error, if 
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any, is not related to evidence that is crucial, critical, or 

highly significant in the context of the entire trial. Reputation 

testimony goes to the second statutory question. Even if none of 

the officers' testimony had been admitted, there is no indication 

that the jury's decision to impose the death penalty would have 

been different. On these grounds the Petitioner's nineteenth claim 

for relief is denied. 

Claim Twenty: The Texas Death Sentencing Statute, on its ~~ce 
and as applied in this case, improperly allows into evidence 
at the sentencincj phase of a capital case all evidence deemed 
relevant regardless of haw misleadinu, unreliable__ or 
irrelevant. 

The Petitioner's twentieth claim is that the Texas capital 

sentencing scheme (Tex. Code Crim. Proc. art. 37.071) on its face, 

allows the admission of all relevant evidence without scrutiny for 

unfair prejudice. In so doing the scheme deprives the capital 

defendant of due process, a fair trial, and a reliable 

determination that death is the appropriate punishment. 

The Petitioner wants this court to find that the Texas capital 

sentencing scheme, which presently allows the jury to consider all 

relevant evidence, and has been found constitutional in Jurek v. 

Texas, 428 U.S. 262, 96 S.Ct. 2950 (1976), should be narrowed so 

as to allow the jury to consider only that evidence which is shown 

to be relevant and not misleading, unreliable or inaccurate. This 

Court finds that Jurek v. Texas, as presently understood, allows 

a trial court to consider whether evidence is prejudicial before 

admitting it as relevant. Smith v. State, 676 S.W.2d 379, 390 
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(Tex.Crim.App. 1984) cert. denied, 471 U.S. 1061, 105 S.Ct. 2173 

(1985). 

In Jurek v. Texas the Supreme Court upheld the facial validity 

of the Texas capital punishment scheme. The Court relied on the 

structure of the Texas statute. Before reaching a guilty verdict 

the jury is required t4 find at Least one of five factors which 

narrow the class of defendants who may be found guilty of capital 

murder. Then at the sentencing phase, the jury is allowed to 

consider all relevant evidence as to why the death penalty should 

or should not be imposed. While Texas has not adopted a list of 

aggravating circumstances which must be present before a death 

sentence is imposed, the Jurek court found that narrowing the class 

of defendants who could be found guilty of capital murder at the 

guilt-innocence phase served much the same purpose and satisfied 

Eighth Amendment requirements. In Texas, then, once a jury has 

reached the sentencing phase, the jury need only consider evidence 

relevant to the question of whether the death sentence should or 

should not be imposed. Jurek v. Texas, 428 U.S. at 270-74, 96 

S.Ct. 2956-57. 

At the sentencing phase of a capital murder trail, the trail 

court has wide discretion in admitting or excluding evidence. This 

discretion, however, only extends to the question of relevance. 

In other words the rules of evidence are not altered at the 

sentencing phase of a capital murder trial. Smith v. State, 676 

S.W.2d at 390 (Tex.Crim.App. 1984}; Porter v. State, 578 S.W.2d 

742 (Tex.Crim.App. 1979) cert. denied, 456 U.S. 965, 102 S.Ct. 2046 
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(1982). The Petitioner contends that evidence admitted at the 

sentencing phase of a capital murder trial should be found neither 

misleading, unreliable nor inaccurate, in addition to having been 

found relevant according to the rules of evidence. This contention 

is not inconsistent with the Supreme Court's holding in Jurek v. 

Texas, nor the Texas Court of Appeals' holding in Smith v. State. 

For this reason the Petitioner's twentieth claim for relief is 

denied24 . 

Claim Twenty-One: The Texas Death Sentencincr Statute, on its 

less than death. 

In his twenty-first claim the Petitioner raises the same 

issues that was before the United States Supreme Court in Franklin 

v Lynaugh, 487 U.S. 154, 108 S.Ct. 2320 (1988)25. First the 

Petitioner argues that the Texas capital sentencing scheme 

on its face fails to provide the jury with sufficient guidance as 

to the weight of available mitigating evidence. Second, the 

Petitioner argues a properly instructed jury could have concluded, 

24 The Petitioner's twentieth ground for relief is also 
based on his claim that the Texas capital sentencing scheme as 
applied in his case, allowed the admission of evidence that was 
erroneous, unreliable, inflammatory and unfairlg prejudicial. At 
claims seventeen through nineteen this court addressed the validity 
of the Texas capital sentencing scheme as applied in the 
Petitioner's case, and will not review those arguments at this 
point. 

ZS This court finds, based on the analysis in Franklin v. 
Lynaugh, the decision in that case does not present a "new rule" 
and may be applied in this case. See Teague v. Lane, 489 U.S. 288, 
109 S.Ct. 1060 (1989). 
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based on their residual doubt as to the Petitioner's quilt, that 

the Petitioner lacked sufficient deliberateness to justify an 

affirmative answer to special statutory question number one. 

A. Facial Challenge 

To the extent that the Petitioner challenges the facial 

validity of the Texas capital sentencing scheme, this Court as 

previously stated holds that the Supreme Court in Jurek v. Texas, 

upheld the constitutional validity of the Texas capital murder 

scheme26. This Court sees nothing in this Petition which would 

require a change in the Jurek holding. 

B. "As Applied" Challenge 

In Franklin v. Lynaugh the petitioner challenged the Texas 

sentencing scheme on the issue of whether the Eighth Amendment 

required a Texas trial court to give jury instructions relating to 

the consideration of mitigating evidence presented at the 

sentencing phase of the petitioner's capital murder trial. At the 

sentencing phase of Franklin's trial he presented no mitigating 

evidence other than a stipulation that his disciplinary record 

while incarcerated for unrelated offenses was without incident. 

Franklin submitted five special requested jury instructions all of 

which essentially told the jury that any evidence considered by 

them to mitigate against the death penalty should be taken into 

account and alone could be used by them to return a negative answer 

to any one of the special statutory questions. The trial court did 

not give any of Franklin's instructions and instead told the jury 

26 See discussion supra, at pgs. 63-65. 
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to remember all of the instructions previously given and be guided 

by them. 

In Franklin's habeas corpus petition he complained that absent 

his special requested instructions the Texas sentencing scheme 

13.mited the jury's consideration of mitigating evidence contrary 

to the Supreme Court's decision in Lockett v. Ohio, 438 U.S. 586, 

98 S.Ct. 2954 (1978). The federal district court denied Franklin's 

claim, and the circuit court affirmed the district court's denial. 

The Supreme Court granted certiorari to determine if the trial 

court's refusal to give the special requested instructions violated 

Franklin's Eighth amendment right to present mitigating evidence 

at the sentencing phase of his capital murder trial.. 

Despite the Supreme Court's conclusion in Lockett v. Ohio
27, 

Z' In Lockett, the Supreme Court relied on Jurek befflre 
finding that the Ohio capital sentencing statute did not satisfy 
eighth amendment requirements. 

Jurek involved a Texas statute which made no explicit 
reference to mitigating factors. (citations omitted) 
Rather, the juxy was required to answer three questions 
in the sentencing process,. The statute survived the 
petitioner's Eighth and Fourteenth Amendment attack 
because three Justices concluded that the Texas Court of 
Criminal Appeals had broadly interpreted the second 
question -- despite its facial narrowness -- so as to 
permit the sentencer to consider "whatever mitigating 
circumstances" the defendant might be able to show. . 
In this regard the statute now before us is significantly 
different. The limited range of mitigating 
circumstances which may be considered by the sentencer 
under the Ohio statute is incompatible with the Eighth 
and Fourteenth Amendments. To meet constitutional 
requirements, a death penalty statute must not preclude 
consideration of relevant mitigating factors. 

438 U.S. at 607-08, 98 S.Ct. at 2966-67. 
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that the decision in that case did not require reversal of the 

Court's earlier approval of the Texas sentencing scheme in Jurek, 

Franklin complained that the Texas sentencing scheme did not 

provide a sufficient opportunity for the jury to consider at the 

sentencing phase any residual doubt it had as to the petitioner's 

guilt, nor did the Texas scheme allow the jury to give adequate 

weight to the Petitioner's good behavior while in prison. The 

Petitioner in this case makes the same arguments. 

As the Petitioner admits in his Petition, he presented no 

mitigating evidence at the penalty phase of his trial. In his 

closing argument, however, the Petitioner's counsel did remind the 

jury that the Petitioner had been an inmate of the prison system 

in the past and that the State had not presented any evidence of 

the Petitioner's violent behavior in prison. Furthermore, the 

Petitioner argues that at the guilt-innocence phase of his trial 

evidence indicated (1) that the Petitioner had no knowledge of his 

brother' s plans to pick up marihuana in Laredo, ( 2 } that he was 

not armed until he and his brother picked up the marihuana, (3) 

that he had been drinking that night (4) that immediately prior to 

the shooting a police officer was walking towards the car with his 

hand on his service revolver, and (5) that the bullet that killed 

officer Albidrez may not have come from the gun the Petitioner 

fired. In other words, the Petitioner argues that a properly 

instructed jury could have concluded on the basis of the evidence 

listed that the shooting lacked sufficient "deliberateness" to 

require an affirmative answer to the first special statutory 
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question. 

The petitioner in Franklin also argued that residual doubt as 

to whether he was responsible for the victim's death, and to 

whether he intended to cause the victim's death was created by 

evidence presented at trial, but not treated as mitigating evadence 

at the sentencing phase. The Supreme Court found, however, that 

the structure of special statutory question nwnber one allowed the 

jury to consider any residual doubt as to the defendant's 

culpability. 

The Texas courts have consistently held that something 
more must be found in the penalty phase -- something 
beyond the guilt-phase finding of "intentional" 
commission of the crime -- before the jury can determine 
that a capital. murder is ~~deliberate" within the meaning 
of the first Special Issue. See, e.g. Marquez v. State, 
?25 S.W.2d 217, 244 {Tex.Crim.App.1981); Fearance v. 
State 620 S.W.2d 577, 584 (Tex.Crim. App.1981) In fact 
juries have found, on occasion, that a defendant had 
co~nitted an „intentional murder" without finding that 
the murder was a "deliberate" one. See, e.g. Heckert v. 
State 512 S.W.2d 549, 552 (Tex.Crim.App.1981). 
Petitioner was not deprived of an opportunity to make a 
similar argument here in mitigation. 

Franklin v. Lynaugh, 108 S.Ct. at 2328; see also Lowenfield v. 

Phelps, U.S. , 108 S.Ct. 546, 555 (1988) (the Texas 

sentencing scheme adequately allows the jury to consider the 

mitigating aspects of the crime and sufficiently provides for jury 

discretion). 

In conclusion the Franklin court found that the trial court's 

denial of the petitioner°s special instructions "in no way limited 

his efforts to gain full consideration by the sentencing jury --

including a reconsideration of any 'residual doubt' from the guilt 

phase -- of petitioner's deliberateness". Id. 
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As stated, the Petitioner in this case presented no mitigating 

evidence at the sentencing phase of his trial and other than 

conclueory allegations in his Petition has shown nothing to 

indicate to this Court that such evidence existed. There is 

nothing in the record to indicate that he requested special 

instructions regarding the jury's consideration of residual doubt, 

and as Franklin holds nothing in the Texas capital sentencing 

scheme prevents the jury from considering residual doubt with 

regards to a defendant's deliberateness. For these reasons the 

Petitioner's twenty-first claim to the extent that it challenges 

the jury's ability to consider residual doubt as to the 

Petitioner's deliberateness is denied. 

As for the jury's ability to give mitigating weight to the 

Petitioner's prison record, this Court holds that the jury was free 

to evaluate the Petitioner's disciplinary record as evidence of his 

character in response to the second special statutory question. 

See Franklin v. Lynaugh, U.S. at 108 S.Ct. at 2329-30; 

Skipper v. South Carolina , 476 U.5. 1, 4, 106 S.Ct. 1669, 1670 

(1986). For this reason this Court denies the Petitioner's twenty-

first claim to the extent that it challenges the juxy's ability to 

give mitigating weight to his prison record. 

Claim Twenty-Two: The trial court failed to instruct the 
fury on the nature, function and definition of mitigating 
evidence, and the manner in which their consideration of 
the miticxating. evidence could be included in their 
responses to the questions required under Article 37.071. 

In his twenty-second claim the Petitioner argues that the 
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trial court failed to instruct the jury that it must consider all 

mitigating evidence, and failed to instruct the jury how to respond 

if it concluded that mitigating evidence called for a sentence less 

than death. The Petitioner alleges that in so doing the trial 

court violated his rights under the Fifth, Sixth, Eighth and 

Fourteenth Amendments. 

In support of his claim the Petitioner argues that the 

instructions did not address or even implicate the concept of 

mitigation and moreover the following sentence implicitly 

instructed the jury to ignore mitigating evidence: "During your 

deliberations you shall not consider or discuss what the effect of 

your answer to the above issues might be". 

This Court finds that a reasonable juror would understand this 

sentence as an admonition not to allow the consequences of 

answering the special statutory questions either affirmatively or 

negatively enter into their discussion concerning the evidence, and 

to consider only the evidence presented. The Petitioner's 

interpretation of this sentence on its own is strained, and when 

considered in context, the Petitioner's interpretation is 

unconvincing. In the last paragraph, betore the three special 

statutory questions are listed, the instructions state "You are 

instructed that in answering the issues submitted to you, you may 

take into consideration all of the facts shown by the evidence 

admitted before you in the full trial of this case". (Tr. vol. 2, 

p. 171). This sentence directly counters the Petitioner's 

interpretation of the sentence at issue. Because it is within this 
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context that the challenged sentence appears, this Court finds the 

Petitioner's interpretation invalid. 

As stated in the discussion of the Petitioner's twenty-first 

claim, the Petitioner presented no mitigating evidence that would 

have required additional instructions from the trial court. ee 

Franklin v. Lynauah, 108 S.Ct. at 2328; see also discussion supra, 

at pgs. 66-71. In addition, it appears to this Court that the 

Supreme Court in Je~rek v. Texas upheld the constitutional validity 

of the Texas capital sentencing scheme. Thus to the extent that 

the Petitioner challenges the trial court's failure to give 

additional instructions, the Petitioner's twenty second claim is 

denied. Jurek v. Texas, 428 U.S. 262, 96 S.Ct. 2950; see also 

Penry v. Lvnaugh, 492 U.S. 302, 109 S.Ct. 2934, Lockett v. Ohio, 

438 U.S. 586, 98 S.Ct. 2954. 

For the reasons stated the Petitioner's twenty-second claim 

for relief is denied. 

Claim Twenty-Three: The Texas Death Sentencing Statute 
operated to deprive Petitioner of effective assistance 
of counsel by transforming available mitigating evidence 
into aggravating evidence, and therebv preventing counsel 
from develo~ina and presenting evidence that would have 
called for a sentence less than death. 

In his twenty third ground for relief the Petitioner argues 

that his counsel could have presented evidence of the Petitioner's 

family history, juvenile delinquency, past experiences with police 

brutality, and past instances of head injury, had the Texas 

sentencing statute allowed the jury to give such evidence 

independent mitigating weight. The Petitioner has filed several 

73 

20-~000~ 

95a



~-
t 

affidavits from family members in support of this claim. 

In Penry v. Lynaugh the Supreme Court concluded that the Texas 

Capital sentencing statute did not allow the jury to consider fully 

the effect of a defendant's severe mental retardation and abused 

childhood. Penry v. Lynaugh, 109 S.Ct. at 2452. While the Court 

affirmed the facial validity of the Texas sentencing scheme, it 

also found that the presence of mitigating factors, that is 

evidence of the petitioner's sever mental retardation and abused 

childhood, necessitated additional special issues to allow the jury 

to express its "reasoned moral response" to the defendant's 

background. Id. This evidence was offered during penalty phase 

of Penry's trial. Id at 2947. 

Factors important to the rationale in Penry were not presented 

at the punishment phase of the present case. The Petitioner now 

suggests that he would have offered evidence of "family history, 

early juvenile delinquency, past experiences with police brutality, 

and past instances of head injury which have impaired Petitioner's 

social functioning and emotional development, his capacity to 

control impulses, and his ability to reflect on the appropriateness 

of his actions before manifesting them." (Petition pars. 217). Zn 

support of this claim the Petitioner offers several affidavits from 

family members. (Petitioner's Exs. 19-23). 

It is important to note, however, that while the affidavits 

speak of the Petitioner's prior juvenile record and one incident 

thirteen years prior to the trial where the Petitioner was 

allegedly struck on the head by a policeman with a night stick, 
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they do not indicate that the Petitioner was Beverly abused as a 

child or that he suffered from either significantly reduced mental 

capacity or mental retardation. Nor has the Petitioner made such 

a claim. In fact the Petitioner has not presented any evidence 

which would support a conclusion that he has a reduced mental 

capacity or is mentally retarded. Thus the Court feels that the 

Petitioner has made no showing of mitigating evidence that could 

arguably bring hiia within the Penry rule. Penry v. LynauQh, 109 

S.Ct. 2934, gee also DeLuna v. Lynaugh, 890 F.2d 720, 722 (5th Cir. -

1989) (absence of mitigating evidence renders Penry inapplicable). 

For this reason the Petitioner's twenty-third claim for relief is 

denied. 

Claim Twenty-Four: The Texas Death Penalty Sentencinct 
Statute, on its face and as applied in this case, provides 
inadecxuate guidance to the iury on the meaning of critical 
terms in the special questions. 

In his twenty fourth cla un the Petitioner argues that the 

Texas Death Penalty Sentencing Statute's failure to define the 

terms Ndeliberately","probability" and "society" results in an 

inherently unreliable determination that death is the appropriate 

punishment. Specifically, the Petitioner argues that the Texas 

Court of Appeals' finding that the term "deliberately" is narrower 

than "intentionally" -- and therefore an affirmative answer to the 

first statutory question is not necessarily required upon a finding 

of guilt -- is contrary to the common understanding of the two 

words. As a result a person of ordinary intelligence could neither 
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explain nor apply the difference~e. 

As stated with regards to the Petitioner's tvyenty-third claim 

for relief, 

The Texas courts have consistently held that something 
more must be found in the penalty phase -- something 
beyond the guilt-phase finding of "intentional^ 
commission of the crime -- before the jury can determine 
that a capital murder is "deliberate" within the meaning 
of the first Special Issue. See, e.g. Marquez v. State, 
725 S.W.2d 217, 244 (Tex.Crim.App.1981); Fearance v. 
State 620 S.W.2d 577, 584 (Tex.Crim. App.1981) In fact 
juries have found, on occasion, that a defendant had 
committed an "intentional murder" without finding that 
the murder was a "deliberate" one. See, e.g. Heckert v. 
State 612 S.W.2d 549, 552 (Tex.Crim.App.1981). 

Franklin v. Lvnaugh, 108 S.Ct. at 2328. 

In so doing, the Texas courts have insured the Texas 

sentencing scheme's constitutional validity. See Jurek v. Texas, 

428 U.S. 262, 9b S.Ct. 2950 (1976); Lockett v. Ohio, 438 U.S. 586, 

98 S.Ct. 2454 (1978); Penry v. Lynaucrh, 492 U.S. 302, 109 S.Ct. 

2934 ( I989) ; ThomQson v. Lynaugh, 821 F. 2d at 1060 ( 5th Cir. 1967) ; 

Milton v. Procunier, 744 F.2d at 1095-96 (5th Cir. 1984) (challenge 

to the trial court's refusal to allow defense counsel to question 

potential jurors about their understanding of the terms 

"deliberately" and "probability"). 

Thus, the Petitioner's challenge to the Texas Death Penalty 

Statute on its face is denied on the grounds that any relief would 

Za In one conclusory paragraph the Petitioner states that 
the same argument is applicable to the terms"probability" and 
"society^. Petition pars. 226. Because the Petitioner has failed 
to indicate how the use of these words amounted to a violation of 
his constitutional rights, this Court denies relief to the extent 
that it is requested for the use of the terms ^probability" and 
"society". 
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require this court to declare that Texas Death Penalty scheme 

unconstitutional, which as this Court has stated, has already been 

found constitutional. 

It appears that the Petitioner challenges the trial court's 

instructions in his case as well. In Penry v. Lynangh the Supreme 

Court found error in the trial court's failure to define 

„deliberately" because without such a definition the fury could not 

adequately consider evidence of Penry's mental retardation. Pew 

v. LynauQh, 109 S.Ct. at 2949. 

As discussed with regard to the Petitioner's twenty third 

claim, the Petitioner in this case did not present at any time 

evidence "which could have had any impact upon his ability to act 

deliberately". DeLuna v. Lynaugh, 890 F.2d at 723, see also 

discussion supra, pgs. 73-75. Because there was no evidence upon 

which the jury would have become confused with regards to the term 

"deliberately" the trial court did not err in refusing to define 

the term. Id. at 726. 

Thus as applied in this case the Texas Death Penalty Statute 

is valid, and the Petitioner's twenty-fourth claim for relief is 

denied. 

Maim Twenty-Five: Court rulings precluded Petitioner 
from presenting and having the fury consider, evidence 
mitigating his blameworthiness and otherwise miti  qating 
against the appropriateness of the death penalty. 

In his twenty-fifth claim for relief the Petitioner challenges 

three of the trial court's rulings at the sentencing phase of his 

trial: (1) the trial court's denial of the Petitioner's request to 
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present evidence of the plea bargain offered the Petitioner, (2) 

the trial court's denial of the Petitioner's attempt to present 

evidence of Officer Viera's reputation for violence, and (3) the 

trial court's denial of the Petitioner's motion for continuance. 

This Court has previously addressed the second and third 

points of the Petitioner's claim, see discussion supra, pgs. 51-

53. In addition this Court finds that there is no basis for the 

Petitioner's allegation that the trial court improperly denied his 

motion to admit evidence of a glea bargain offered tie Petitioner. 

According to the record, life in return for a plea of guilty, was 

never offered the Petitioner. (R. vol. 10, p. 1,097). On that 

ground the trail court denied the Petitioner's motion. Based on 

the record which indicates that the Petitioner was never offered 

a plea bargain, and on the grounds previously stated, this Court 

denies the Petitioners twenty-fifth claim for relief. 

Claim Twenty-Six: The Court misinstructed the jury as 
to the meaning of critical terms in the Texas Death 
Sentencinq,Statute. 

The Petitioner seems to argue that the prosecutor's and the 

trial court's statements at vior dire were improper and prevented 

the jury from understanding their duty to give effect to mitigating 

evidence. In addition the Petitioner claims that the prosecutor's 

statements during the sentencing phase closing arguments led the 

jury to believe that their finding of guilt warranted an 

affirmative answer tv each of the special questions. As a result, 

the Petitioner argues the validity of his death sentence is 
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unreliable, and he was deprived of his rights protected by the 

Fifth, Sixth, Eighth and Fourteenth .Amendments. 

Voir dire is critical to an individual's Sixth Amendment right 

to an ilapartial jury, in that it allows a caurt or defense counsel 

to remove prospective jurors who will not be able to impartially 

follow the court's instructions. Rosales-Lavez v. United States, 

451 U.S. 182, 101 S.Ct. 1629 (1981). Zn this claim the Petitioner 

has not alleged that his counsel's ability to exercise peremptory 

challenges was impaired. For this reason, this Court finds that 

the Petitioner has failed to state a claim, and denies the 

Petitionerrs claim for relief to the extent that it is based on the 

Sixth Amendment. 

In death penalty cases the Eighth Amendment guarantees an 

individualized assessment of the appropriateness of the death 

penalty in a particular defendant's case. This includes the 

consideration of evidence about the defendant's character and his 

or her past record. Woodson v. North Carolina, 428 U.S. 280, 96 

S.Ct. 297$ (1976); Lockett v. Ohio, 438 U.S. 586, 98 S.Ct. 2954 

(1978); Eddinqs v. Oklahoma, 455 U.S. 104, 102 S.Ct. 869 (1982). 

Nothing indicates that Eighth Amendment concerns are implicated by 

statements made at voir dire. Furthermore, statements by counsel 

made in closing arguments are not evidence in a case. 

Where a prosecutor's arguments do no more than narrow the 

issues in the State's favor, they cannot be judged as having a 

decisive effect on a jury. See Boyde v. California, U.S. , 

_,, 120 S.Ct. 1190, 2200 (1990). Because this Court finds that the 
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prosecutor's statements at closing argument were not 

constitutionally infirm, and because Eighth Amendment concerns are 

not implicated at voir dire, this Court denies the Petitioner's 

claim to the extent that it is based on the Eighth Amendment. 

Finally, federal habeas corpus relief for due process 

violations will be granted only where the alleged violations 

undermined the fairness of the entire proceeding. See Thompson v. 

Lynaugh, 821 F.2d at 1060 (5th Cir. 1987) (citing Henderson v. 

Kibbe, 431 U.S. at 154-55, 97 S.Ct. at 1736-37 {1977)). The record 

indicates that neither the trial court nor the prosecutor made 

statements at voir dire that any reasonable person would construe 

as the Petitioner does in this claim. Furthermore, as stated, the 

statements of the prosecutor during closing arguments were not 

constitutionally improper. For these reasons the Petitioner's 

claim i.s denied to the extent that it is based on the Fourteenth 

Amendment. 

The Petitioner also alleges that the statements made violated 

his Fifth Amendment rights. Neither the Respondent nor this court 

is able to formulate the Petitioner's Fifth Amendment challenge. 

{See Response and Motion for Summary Judgment, p. 135). For that 

reason the Petitioner's claim is denied to the extent that it is 

based on the Fifth Ataendment. 

Claim Twenty-Seven: Petitioner was denied prompt 
judicial review of the fury's determination to impose 
death by a court with state-wide jurisdiction. 

The Petitioner claims that the length of delay between his 
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conviction in April 1479 and the Texas Court of Criminal Appeals' 

decision to affirm the conviction in September 1987, undermined 

the reliability of the death sentence, prejudiced the Petitioner's 

opportunity to present a successful case on retrial, and prejudiced 

his efforts for post-conviction relief. 

The U.S. Constitution does not require that a State grant an 

appeal of right to a convicted criminal, but procedures used in 

implementing state appeals must comport with the due process 

clause. Evitts v. Lucev, 469 U.S. 387, 393 (1985). Texas Code of 

Criminal Procedure article 37.071(h) provides for automatic review 

of a sentence of death imposed in a capital murder conviction. The 

Sixth Amendment states that "[i]n all criminal prosecutions, the 

accused shall enjoy the right to a speedy and public trial." U.S. 

Const. amend. VI. This amendment does not by its terms apply to 

an appeal. The requirements of the Due Process Clause, however, 

have been held to apply to a right of appeal created under state 

law. Rheuark v. Shaw, 628 F.2d 297, 302 (5th Cir. 1980), cent. 

denied, sub nom. Rheuark v. Dallas Countv, 450 U.S. 931, 101 

S.Ct.1392 (1981). 

The court in Rheuark determined that the four factors for 

evaluating a delay in bringing an accused to trial as announced 

in Barker v. Wingo, should also determine a possible violation of 

due process rights by a delay on appeal. Rheuark v. Shaw, 628 F.2d 

at 303. These four factors are the "[1]ength of delay, the reason 

for the delay, the defendant's assertion of his right, and 

prejudice to the defendant." Barker v. WinQo, 407 U.S. at 530, 92 
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S.Ct. at 2192; Rheuark v. Shaw, 628 F.2d at 303 n. 8. 

The Petitioner has failed to allege with any specificity 

prejudice caused by the delay. In addition this Court notes that 

no habeas petition was filed during the eight-year pendency of the 

appeal. Only now do the Petitioner's assertions arise with regard 

to the disposition of the action by the Texas Court of Criminal 

Appeals. Thus the mental anxiety allegedly suffered was in part 

due to the Petitioner's failure to take steps to eliminate further 

delay. Furthermore, in this case, the Petitioner was afforded an 

appeal on the merits, there is no contention that the Petitioner 

is innocent, and there is no hint of error or impropriety in the 

decision rendered by the Texas Court of Criminal Appeals. For the 

reasons stated this Court denies the Petitioner's twenty-seventh 

ground for relief. 

Claim Twentv-Eight: Petitioner was denied the effective 
assistance of counsel at trial and on direct appeal. 

The Petitioner contends that he was denied effective 

assistance of counsel at trial and on appeal. The Petitioner 

raises the following issues in support of his claim: 

(1) Trial counsel failed to investigate and present 
available defenses. 

(2) Trial counsel failed to ask questions during volt 
dire concerning possible biases among the veni.remen. 

(3) Trial counsel failed to introduce numerous witnesses 
who testified at Juan's trial. 

(4) Trial counsel failed to impeach prosecution 
witnesses effectively. 

(5) Trial counsel failed to take advantage of available 
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evidence adduced by counsel for Juan Aranda at the 
hearing on his motion for a new trial. 

(6) Trial counsel failed to utilize important exhibits 
introduced at Juan Aranda's trial. 

(7) Trial counsel improperly failed to call witnesses 
who appeared at the harassment trial of Petitioner and 
Juan Aranda. 

(8) Trail counsel failed to make independent efforts to 
interview crucial State's witnesses before trial. 

(9) Trial counsel tailed to conduct independent 
examinations of physical evidence. 

(10) Trial counsel failed to conduct investigation of 
extraneous offenses counsel knew the State intended to 
prove against Petitioner during the sentencing hearing. 

(1Z) Trial counsel failed to investigate and prepare for 
the penalty phase of trial. 

{12) Trial counsel made insufficient efforts to cross-
examine the State's witnesses at the sentencing phase. 

(13) Trial counsel failed to request jury instructions 
necessary to protect the interests of the Petitioner. 

(14) Trial counsel failed to research federal 
constitutional law precedents and failed to seek 
appointment of experts required to present pretrial 
motions and defense evidence effectively. 

(15) Trial counsel's arguments to the jury at sentencing 
undermined his plea for a li€e sentence. 

(16) Trial counsel failed to preserve objections. 

(17) Appellate counsel failed to conduct research on 
federal constitutional Iaw. 

(18) Appellate counsel failed to submit a reply to the 
State's brief when persuasive answers to the State's 
arguments were available. 

A. Appellate Counsel 

The Petitioner raises two conclusory allegations concerning 
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his appellate counsel. One, that appellate counsel failed to 

select meritorious issues for appeal, and two, that appellate 

counsel's reply to the Government°s brief was ineffective. The 

Petitioner has failed to indicate which issues should have been 

raised on appeal or in what way appellate counsel's reply brief 

would have changed the outcome of the Petitioner's appeal. 

Because the Constitution does not require appellate counsel 

to raise every nonfrivolous ground that might be raised on appeal. 

Ellis v. Lynaugh, 873 F.2d 830, 840 (5th Cir. 1989) cert. denied 

_ U.S. ~, 110 S.Ct. 419 (1989) (citing Jones v. Barnes, 463 U.S. 

745, 751, 103 S.Ct. 3308, 3312 (1983)), the Petitioner's claim to 

the extent that it involves his appellate caunsei, fails. 

B. Trial Counsel 

To demonstrate a violation of his Sixth Amendment right to 

counsel, the Petitioner must show that his counsel's performance 

was deficient and that this deficient performance prejudiced the 

defense. Strickland v. Washinuton, 466 U.S. 6b8, 687, 204 S.Ct. 

2052, 2064 (1484). In Strickland, the Supreme Court set forth the 

test for evaluating such a claa.m as follows: 

A convicted defendant's claim that counsel's 
assistance was so defective as to require reversal of a 
conviction or death sentence has two components. First, 
the defendant must show that counsel's performance was 
deficient. This requires showing that counsel made 
errors so serious ghat counsel was not functioning as the 
"counsel" guaranteed the defendant by the Sixth 
Amendment. Second, the defendant must show that the 
deficient performance prejudiced the defense. This 
requires showing that counsel's errors were so serious 
as to deprive the defendant of a fair trial, a trial 
whose result is reliable. Unless a defendant makes both 
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showings, it cannot be said that the conviction or death 
sentence resulted from a breakdown in the adversary 
process that renders the result unreliable. 

466 U.S. at 687, 104 S.Ct. at 2064. 

The Fifth Circuit has uniformly applied the two-prong test of 

Strickland in evaluating the merits of claims of ineffective 

assistance of counsel. See, e•a•, Ellis v. Lynaugh, 873 F.2d 830, 

839 (5th Cir. 1989). In the present case, each of Petitioner's 

eighteen assertions regarding the performance of trial and 

appellate counsel, must be reviewed under the Strickland criteria. 

While the Court approaches this review of the trial counsel's 

performance with due regard for the Petitioner's right to counsel, 

it is also important to remember the admonition of the Strickland 

court "that ineffectiveness claims not become so burdensome to 

defense counsel that the entire criminal justice system suffers." 

Strickland v. Washinuton, 466 U.S. at 697, 104 S.Ct. at 2069. The 

nature of Petitioner's claims involves a great risk of trying to 

second-guess the strategic decisions made by trial and appellate 

counsel. The Supreme Court has clearly instructed that "(j]udicial 

scrutiny of counsel's performance must be highly deferential." 

Strickland v. Washington, 466 U.S. at 689, 104 S.Ct. at 2070; ee 

also Ellis v. Lynaugh, 873 F.2d at 834. 

The Petitioner's Sixth Amendment rights require that counsel 

render reasonably effective assistance as determined by "an 

objective standard". 466 U.S. at 687-8. In applying this test, the 

Petitioner must overcome the presumption that counsel "rendered 

adequate assistance and made all significant decisions in the 
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exercise of reasonable professional judgment". ~d. at 690. Even 

if a question is raised regarding counsel's exercise of 

professional judgment, "any deficiencies in counsel's performance 

must be prejudicial to the defense in order to constitute 

ineffective assistance under the Constitution". Id. at 692. To 

meet this prejudice requirement, the Petitioner must also show that 

counsel's errors undermined the outcome of the proceeding. Id. at 

694. 

The Petitioner's challenge to the effectiveness of trial 

counsel was remised in his Habeas Corpus Petition filed with the 

trial court. Ex parts Aranda, No. 9539-A, District Court Victoria 

County, Texas 49th Judicial District, Order of April 13, 1989. The 

trial judge dismissed the petition without specific reference to 

this issue. The Texas Court of Criminal Appeals also dismissed the 

Petitioner's petition. Ex parts Aranda, Writ No. 18,014-03, Texas 

Court of Criminal Appeals, Order April 18, 1989 (per curiam).
29

After a review of the pleadings and materials on file, the 

Court finds that the record in this case is sufficient to examine 

the questions raised by the Petitioner on ineffective assistance 

29 Because the Texas state courts did not provide the 
Petitioner with an evidentiary hearing on this issue, no 
presumption of correctness arises under S 2254(d). Even so, the 
ultimate issue of whether trial counsel rendered ineffective 
assistance is a mixed question of law and fact subject to de novo 
review in a federal habeas proceeding. Strickland v. Washinvton, 
466 U.S. at 698, 104 S.Ct. at 2070. (discussing Townsend v. Sain, 
372 U.S. at 309 n.6, 83 S.Ct. at 755 n. 6}. Subsidiary questions 
of fact made in the course of deciding an ineffective assistance 
claim are, however, subject to the deference requirement of S 
2254(d). 466 U.S. at 698, 104 S.Ct. at 2070; see also Buxton v. 
LvnauQh, 879 F.2d at 144-45 (state court findings granted 
preswnption of correctness even without live hearing on issues). 
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of counsel. Several of the Petitioner's allegatians are nothing 

more than conclusory statements30, and the Petitioner's third 

allegation relates to evidence kept aut of the proceedings by the 

Governments' motion in limine. The Petitioner's first, fifth, 

tenth, eleventh, twelfth and fifteenth allegations raise questions 

as to trial counsel's strategic and tactical decisions. It appears 

from the retard that trial counsel was doing nothing which would 

show he was not functioning as "counsel" guaranteed by the Sixth 

Amendment. Finally, in the Petitioner's second, fourth, fifth, 

sixth, seventh, and sixteenth allegations, he fails to show that 

trail counsels errors, if any, undermined the outcome of his 

trial. 

When an ineffectiveness claim is the basis for a habeas 

proceeding, the Petitioner must "allege facts which, if proved, 

would overcome the presumption that trial counsel is effective and 

that trial conduct is the product of reasoned strategy decisions." 

Rellev v. Lynaugh, 862 F.2d 1126, 1132 (5th Cir. 1988), cert 

denied, 492 U.S. 925, 104 S.Ct. 3263 (1989) (quoting Taylor v._ 

Maggio, 727 F.2d 341, 349 (5th Cir. 1984) cent. denied, 460 U.S. 

1103, 103 S.Ct. 1803 (1983)). Because the Petitioner has failed 

to show that his trial counsel was ineffective according to the 

Strickland standard, the court denies the Petitioner's twenty-

eighth claim for relief. 

Claim Twenty-Nine: The trial court 3.mpraperly fostered 

'o Nos. 8, 9, 13, and 14. 
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an intimidating and inflamm~atory atmosphere that 
undermined the presumption of Petitioner's innocence. 

The Petitioner claims that the presence of armed guards in the 

court room during his trial, bags of marihuana, inflammatory photos 

of the victim and the Petitioner in prison garb, prejudicial 

testimony about Juan's prior drug deals, and the Petitioner's 

outbursts in response to several court rulings, impinged on the 

presumption of the Petitioner's innocence. As a result the 

Petitioner was denied a fundamentally fair trial, and a reliable 

determination that death is the appropriate punishment. 

This Court has previously addressed similar claims with 

regards the trial court's evidentiary rulings, and will not now 

revive those discussions. Therefore to the extent that it involves 

the presence of the bags of marihuana as evidence, photos of the 

victim and the Petitioner, and testimony about Juan's prior drug 

deals, the court denies the Petitioner's twenty-ninth claim for 

relief for reasons already stated. 

With regards to the Petitioner's argument that inflammatory 

court rulings caused the Petitioner's outbursts, which in turn 

impinged on the Petiti:oner's presumption of innocence, this Court 

denies relief. A Petitioner cannot be granted federal habeas 

relief for something that he did at trial as a result of nothing 

more than his inability to control himself. Any prejudice caused 

by the Petitioner's outbursts does not rise to the level of 

constitutional error required for habeas corpus relief. 

The Sixth and Fourteenth Amendments guarantee that "one 

accused of a crime is entitled to have his guilt or innocence 
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determined solely on the evidence introduced at trial. ". 

Holbrook v. Flynn, 475 U.S. 559, 105 S.Ct. 134U {1986) {citing 

Taylor v. Kentucky, 436 U.S. 478, 98 S.Ct. 1930 (1978)). This 

guarantee, however, does not mean that the legal system presumes 

that jurors are unaware that the State has chosen to punish the 

defendant. Only where a particular practice poses such a threat 

to the fairness of the fact finding process, must that practice be 

subject to close judicial scrutiny. Holbrook v. Flynn, 475 U.S. 

at 568, 106 S.Ct. at 1345. 

In Holbrook v. Flynn, the Supreme Court found that the issue 

of whether the presence of courtroom security warranted close 

judicial scrutiny should be decided on a case by case basis. The 

Court reasoned that in the juror's minds the presence of armed 

guards in the courtroom was not necessarily due to the defendant's 

culpability. It is possible that the jurors will attach no more 

significance to the guards in the court room than they do to guards 

in any other public place. Id. at 1345. In Holbrook v. Flynn there 

were six defendants and four uniformed state troopers seated in the 

first row of the spectator section. Because the jury could have 

concluded that the troopers may have been part of the usual 

courtroom security the Court found that the troopers did not 

present any risk of prejudice to the defendants. 

In this case the Petitioner has presented nothing to indicate 

that the jurors would have thought the presence of security 

personnel was related to this particular case as opposed to being 

part of normal procedure. Based on what the Petitioner has 
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presented with regard to the presence of security personnel, this 

Court denies the Petitioner's twenty-ninth claim for relief. 

CONCLUSION 

The Petitioner has failed to make a substantial showing that 

his restraint and imposition of sentence resulted from the denial 

of a federal constitutional right. A writ of habeas corpus 

disturbing a state judgment may only issue if the petitioner "is 

in custody in violation of the Constitution or laws ox treaties of 

the United States" as required under 28 U.S.C. S 2254(c)(3). Pullev 

v. Harris, 465 U.S. 37, 41, 104 S.Ct. 871, 874-75 (1984). 

Therefore, it is hereby ORDERED, ADJUDGED, and DECREED that 

Respondent's Motion fox Suu¢nary Judgment is GRANTED and that the 

Petition for Writ of Habeas Corpus is DENIED. 

It is further ORDERED that the Motion for Evidentiary Hearing 

is hereby DENIED. 

The Clerk shall send a copy of this Memorandum to the 

Petitioner, his counsel, and counsel for the Respondent. 

Done this 31st day of December, 1991, at McAllen, Texas. 

' Ricardo H. Hinojos 
UNITED STATES DISTRICT 
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Urn~dd S~e~es O~e~nct Court ~ 
Southern D~stnc~ of Teaag 

FILED 

DEC 311991 

~~~ 

IN THE UNITED STATES DISTRICT COURT ~•' 
FOR THE SOUTHERN DISTRICT OF TEXAS DEC 31 1991 

VICTORIA DIVISION 

ARTURO DANIEL ARANDA, § 
Petitioner § 

S 
VS. S 

S 
JAMES A. COLLINS, DIRECTOR ~ 
TEXAS DEPARTMENT OF CRIMINAL S 
JUSTICE, INSTITUTIONAL ~ 
DIVISION, $ 

Respondent S 
S 

O R D E R 

Jesso E. Ga~1c, Cktk 
BI► De~wfy. 

_ ~~~~ Z 'r~20~—~ 
_~ 

CIVIL ACTION NUMBER 

V-89-13 

Having come on to be considered the Petitioner's Motion for 

Leave to Proceed In Forma Pauperis, the Court is of the opinion 

that said Motion should be granted. It is therefore, 

ORDERED, ADJUDGED, and DECREED that Petitioner's Motion i.s 

hereby GRANTED, and the Petitioner shall be allowed to proceed In 

Forma Pauperis as he has already been allowed to do so. 

The Clerk shall send a copy of this Order to the Petitioner, 

his counsel and to counsel for the Respondent. 

Done this 31st day of December, 1991, at McAllen, Texas. 

Ricardo H. Hinoj 
UNITED ST$TES DISTRI JUDGE 
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ll~dad Slates ~ISlPIGI CAu~f 
Southern D~stnct o} Texas 

FRED 

DEC 31 1991 IN THE UNITED STATES DISTRIC2 COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

Jesse E. Ciar~, ~;ier{~ VICTORIA DIVISION 
~e E, ClBAC. CI~I~ 
By ~ePu 

CIVIL ACTION ER 

ARTURO DANIEL ARANDA, 
Petitioner 

VS. 
v-89-13 

JAMES A. COLLINS, DIRECTOR 
TEXAS DEPARTMENT OF CRIMINAL 
JUSTICE, INSTITUTIONAL 
DIVISION 

ORDER OF DISMISSAL 

ur~r~n~~so~~croo~r 
S011TIEi~i O~Ti11CT OF 1El~As 

iNTtI1~D 

DEC 31 1991 . 

For the reasons set forth in the Amended Memorandum of even 

date herewith, the Court is of the opinion that the State's Motion 

for Summary Judgment should be granted, that the Petition for Writ 

of Habeas Corpus should be denied, and the Stay of execution 

unposed by this Court pending review of Petitioner's application 

should be dissolved. Zt is, therefore, 

ORDERED, ADJUDGED and DECREED that the State's Motion for 

Su~aary Judgment is GRANTED, and the Petition for Writ of Yiabeas 

Corpus is DENIED, and this cause of action is DISMISSED. 

It is further ORDERED, ADJUDGED and DECREED that the Stay of 

Execution as to Petitioner Arturo Daniel Aranda is DISSOLVED. 

The Clerk shall send a copy of this Order of Dismissal to 

Petitioner, his counsel and counsel for the Respondent. 

DONE on this ~ x day of December, 1991, at McAllen, Texas. 

~~ 

Ricardo H. Hino s 
UNITED STATES DISTR C JUDGE 

009.042 ~~ 
20-70008 
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Aranda v. State, 736 S.W.2d 702 (1987)

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 1

KeyCite Yellow Flag - Negative Treatment
 Distinguished by Dinkins v. Grimes, Md.App., September 30, 2011

736 S.W.2d 702
Court of Criminal Appeals of Texas,

En Banc.

Arturo ARANDA, Appellant,

v.

The STATE of Texas, Appellee.

No. 65450.
|

Sept. 23, 1987.

Synopsis
Defendant was convicted in the 24th Judicial District, Victoria
County, Joe E. Kelly, J., of capital murder and he appealed.
The Court of Criminal Appeals, Onion, P.J., held that: (1)
trial court's sua sponte change of venue was not an abuse
of discretion; (2) defendant's confession was voluntary and
admissible; and (3) confession of witness in connection with
his role in same incident was admissible for purpose of
impeaching witness' testimony.

Affirmed.

Clinton and Teague, JJ., concurred in the result.

West Headnotes (16)

[1] Criminal Law Discretion of court

When there is conflicting evidence on the issue
of change of venue, a court's decision in that
regard will not normally be considered an abuse
of discretion.

7 Cases that cite this headnote

[2] Criminal Law Change on court's own
motion

Trial court's change of venue on its own notice in
capital murder prosecution was not an abuse of
discretion, based on evidence of wide coverage
by television, radio and newspapers of the
offense itself, of various court settings and of

separate trial of defendant's brother in connection
with same incident.

4 Cases that cite this headnote

[3] Criminal Law Change on court's own
motion

Trial court was not required to “file” its own
motion stating that it intended to change venue
of capital murder prosecution sua sponte prior
to ordering the change of venue, since State had
requested, alternatively, in its motion for change
of venue, that court change venue on its own
motion and since, in setting matter for hearing
and ordering notice, court clearly indicated that
it intended to hear evidence on State's plea and
alternative plea for sua sponte change of venue.
Vernon's Ann.Texas C.C.P. arts. 31.01, 31.03.

2 Cases that cite this headnote

[4] Criminal Law Particular cases in general

Defendant was not deprived of assistance of
counsel in capital murder prosecution based on
court's failure to file its own motion for sua
sponte change of venue and to give notice of that
motion, where court clearly indicated in setting
matter for hearing and ordering notice that it
intended to hear evidence on State's plea for
change and alternative plea for sua sponte change
of venue. Vernon's Ann.Texas C.C.P. arts. 31.01,
31.03; U.S.C.A. Const.Amend. 6.

2 Cases that cite this headnote

[5] Criminal Law Rulings as to Evidence in
General

Any error in failure of trial judge to file findings
of fact and conclusions of law concerning
voluntariness of defendant's confession in capital
murder prosecution was remedied by abatement
of appeal and filing in record on appeal of
findings of fact and conclusions of law. U.S.C.A.
Const.Amend. 5.

[6] Criminal Law Voluntariness
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Defendant's confession in capital murder case
was not involuntary based on his physical
condition, since defendant's testimony failed to
establish that he was under the influence of
medication and State showed that he walked to
the interrogation room, appeared to be mentally
alert, understood the warnings and conferred
with his brother before giving confession.
U.S.C.A. Const.Amend. 5.

2 Cases that cite this headnote

[7] Criminal Law Questions of law and fact

At a hearing on the voluntariness of a confession
the trial judge is the trier of facts and the
exclusive judge of the credibility of the witnesses
and the weight to be given their testimony.
U.S.C.A. Const.Amend. 5; Vernon's Ann.Texas
C.C.P. art. 38.22.

4 Cases that cite this headnote

[8] Criminal Law Particular cases

Witness' confession was voluntarily given, for
purposes of its use in capital murder prosecution
of defendant for incident to which confession
referred. U.S.C.A. Const.Amend. 5.

[9] Witnesses Inconsistent Statements

A witness' prior inconsistent statements are
admissible to impeach the witness.

7 Cases that cite this headnote

[10] Witnesses Inconsistent Statements

The rule of admissibility of evidence of
prior inconsistent statements should be liberally
construed and the trial judge should have
discretion to receive any evidence which gives
promise of exposing a falsehood.

22 Cases that cite this headnote

[11] Witnesses Defendant in Criminal
Prosecution

A defendant's confession may become
admissible for the purpose of impeachment, and
a codefendant who becomes a witness is subject
to the same rule. U.S.C.A. Const.Amend. 5.

[12] Criminal Law Confessions, declarations,
and admissions

Defendant's claim that confession of
codefendant/witness in connection with same
incident was inadmissible in toto in capital
murder prosecution was not preserved for appeal,
absent any claim or evidence that defendant
objected to introduction of confession.

[13] Witnesses Effect of Admission or Denial
of Inconsistent Statement

Where a witness unequivocally admits a prior
statement is inconsistent with his trial testimony
the process of impeachment is accomplished and
other evidence of prior statement is inadmissible.

12 Cases that cite this headnote

[14] Witnesses Particular statements

Codefendant witness did not unequivocally
admit that his prior confession was inconsistent
with his trial testimony, in prosecution of
defendant for capital murder, and the prior
confession was admissible, as prior inconsistent
statement, to impeach his testimony.

9 Cases that cite this headnote

[15] Sentencing and Punishment Procedure

Statute permitting introduction of prior
unadjudicated offense into evidence at penalty
stage of capital murder trial was not

unconstitutional. Vernon's Ann.Texas C.C.P.
art. 37.071.

2 Cases that cite this headnote

[16] Sentencing and Punishment Other
offenses, charges, or misconduct
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Prior burglary conviction of defendant as a
17–year-old was not unconstitutional or void,
and was admissible in penalty stage of his
subsequent adult prosecution for capital murder.

Vernon's Ann.Texas C.C.P. art. 37.071;
Vernon's Ann.Texas P.C. art. 30 (Repealed);

Vernon's Ann.Texas Civ.St. art. 2338–1
(Repealed).

Attorneys and Law Firms

*703  Ruben Sandoval, Randolph M. Janssen, San Antonio,
for appellant.

Charles R. Borchers, Dist. Atty. & Olivero E. Canales,
Gustavo T. Quintanilla & Rogelio G. Rios, Jr., Asst. Dist.
Attys., Laredo, Robert Huttash, State's Atty., Austin, for State.

Before the court en banc.

OPINION

ONION, Presiding Judge.

The conviction is for capital murder. V.T.C.A., Penal
Code, § 19.03. After the jury found the appellant guilty it
also affirmatively answered all three special issues submitted

under Article 37.071, V.A.C.C.P. Based upon such
answers the trial court imposed the death penalty. There was
a change of venue in this cause from Webb County to Victoria
County.

The indictment jointly charged appellant and his brother, Juan
J. Aranda, with knowingly and intentionally causing the death
of Pablo E. Albidrez, a peace officer by shooting him with
a gun knowing that Albidrez was a police officer for the
city of Laredo acting in the lawful discharge of an official
duty. The sufficiency of the evidence *704  to sustain the
conviction or the affirmative answers to the special issues are
not challenged. Suffice to say the evidence shows that the
appellant and his brother drove to Laredo from San Antonio.
The purpose was to pick up a load of marihuana and take
it to San Antonio. After the station wagon was loaded and
the two men were leaving Laredo they were confronted by
police officers who stopped them. In the ensuing gun battle

the deceased police officer, who was in uniform and who was
in a marked police vehicle with its lights flashing, was killed
by the appellant who was shooting with a pistol.

In three points of error appellant contends the trial court erred
in changing venue from Webb County, erred in changing
venue on its own motion, and deprived him of effective
assistance of counsel due to lack of sufficient notice that
the court intended to change venue on its own motion. In
addition the appellant urges the trial court erred in admitting
into evidence his confession, erred in failing to make findings
of fact and conclusions of law concerning the voluntariness of
his confession, and erred in admitting his brother's confession
into evidence. Still further, he challenges the constitutionality

of Article 37.071, V.A.C.C.P., in that it permits the
introduction of prior unadjudicated offenses into evidence at
the penalty stage of a capital murder trial, and urges the trial
court erred in permitting the introduction into evidence of
an unconstitutionally void prior burglary conviction at the
penalty stage of the trial. He contends he was 17 years old at
the time of that conviction and females of the same age were
not at the time subject to trial as adults.

We shall turn first to appellant's contentions concerning the
change of venue. Article 31.01, V.A.C.C.P., provides for a
change of venue on the trial court's own motion. It provides:

“Whenever in any case of felony
or misdemeanor punishable by
confinement, the judge presiding shall
be satisfied that a trial, alike fair
and impartial to the accused and to
the State, cannot, from any cause, be
had in the county in which the case
is pending, he may, upon his own
motion, after due notice to accused and
the State, and after hearing evidence
thereon, order a change of venue to
any county in the judicial district in
which such county is located or in an
adjoining district, stating in his order
the grounds for such change of venue.
The judge, upon his own motion, after
ten days notice to the parties or their
counsel, may order a change of venue
to any county beyond an adjoining
district; provided, however, an order
changing venue to a county beyond
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an adjoining district shall be grounds
for reversal if, upon timely contest by
the defendant, the record of the contest
affirmatively shows that any county in
his own and the adjoining district is not
subject to the same conditions which
required the transfer.”

The assistant district attorney filed a written State's motion
for change of venue (Article 31.02, V.A.C.C.P.), in which it
was prayed in the alternative that the court, pursuant to Article
31.01, supra, and that in order to insure a fair and impartial
trial to both the State and defendant, give notice to both
parties, hear evidence thereon, and on its own motion order a
change of venue to some other county than Webb County. On
the same day the motion was filed the court ordered notice to
be given and set the matter for a hearing.

At the change of venue hearing before Judge Ruben Garcia of
the 49th District Court appellant challenged the State's motion
for failure to comply with Article 31.02, supra, and challenged
the authority of the court to proceed to hear evidence for the
purpose of changing venue on its own motion due to lack of
notice and depriving appellant of the effective assistance of
counsel. The assistant district attorney noted that counsel had
received notice and that at the time of the setting the court had
indicated it would also hear evidence on a change of venue
on the court's own motion. The court overruled appellant's
objection on the ground that the motion filed and the order of
setting, etc., “gave you sufficient notice what this hearing is
about.”

*705  At the hearing testimony from the district clerk of
Webb County, the Sheriff of Zapata County, station managers
or news directors of local television and radio stations, city
editors of local newspapers, a lawyer, etc., were offered by the
State, and the appellant testified as well as calling a restaurant
owner in Zapata County. Thereafter the court entered an order
denying the State's motion for change of venue, but on its
own motion granted a change of venue to the 24th District
Court in Victoria County. In said order the court observed that
“both sides announced ready and presented evidence” at the
hearing, and that it appeared to the court from the evidence
that a trial “alike fair and impartial to the accused and the
State” could not be had in Webb County, or other counties
in the 49th Judicial District or in any counties adjoining said
district because of the massive publicity surrounding the case
in those areas.

There was evidence that the offense itself, the various court
settings, the separate trial of appellant's brother were widely
covered by television, radio and the newspapers. In addition
there had been publication in the newspapers of appellant's
confession and that of his brother, etc., and the offense
involved the death of a local Laredo police officer. There was,
of course, evidence from the appellant and another witness
generally indicating he could receive a fair trial in Webb or
Zapata Counties.

[1]  The trial court is generally said to have discretion in
passing upon the question of a change of venue. When there is
conflicting evidence on the issue, a court's decision regarding
change of venue will not normally be considered an abuse of
discretion. Cook v. State, 667 S.W.2d 520 (Tex.Cr.App.1984);
Allen v. State, 488 S.W.2d 460 (Tex.Cr.App.1972).

[2]  Appellant argues that a defendant should have the
prerogative to make tactical decisions as to where he wants
the case tried regardless of whether pretrial publicity may or
may not affect the jurors who will compose the panel trying
the case. He urges that before venue can be changed upon the
court's own notice there should be overwhelming evidence
that both the State and defendant will not receive a fair trial.

We reject appellant's argument and find no abuse of discretion
on the part of the court based on the evidence presented. See
and cf. Cook v. State, supra.

[3]  Next appellant urges the court erred in changing venue
on its own motion because it failed to “file” its own motion
stating that it intended to change venue sua sponte. Of course
the court can file its own separate written motion with the
clerk, but we do not read Article 31.01 as requiring the same.
The statute only refers to the fact that under certain conditions
the trial judge “may, upon his own motion,” after due notice
to the parties and hearing the evidence, may change venue.
We do not interpret the same as requiring a written motion,
though such may be the better practice. In Cook, supra, this
Court wrote:

“When the Legislature modified the
language of Art. 460 in enacting
Article 31.03, its purpose was
evidently to require a court, once
satisfied that a fair trial cannot be had,
to give notice to both parties of its
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intention to change venue and to hold
a hearing allowing either party to offer
evidence either in support or against
the court's proposed change of venue.
The statute does not require the court
to offer evidence in support of its own
motion, but rather merely affords the
parties a chance to be heard on the
matter. The court is only required to
state in its order the grounds for its
decision to change venue.”

In the instant case, while not a recommended procedure, the
State in its motion, asked in the alternative that the court
follow Article 31.03, supra, and after notice and hearing
evidence act on its own motion. In setting the matter for
a hearing and ordering notice the court clearly indicated,
according to the record before us, that it intended hearing
evidence on the State's plea and the alternative plea. We
rejected the contention the court erred in not filing *706  its
own motion with the clerk. The point of error is overruled.

[4]  For the same reason we reject appellant's claim he was
deprived of the effective assistance of counsel because the
court failed to file its own motion and give notice of that
motion.

[5]  Appellant also claims the trial judge in Victoria County
did not file his findings of fact and conclusions of law
concerning the voluntariness of appellant's confession. It is
true that the original appellate record did not contain such
findings and conclusions. The appeal was abated and the
findings of fact and conclusions of law are now in the record
before us and the appeal is reinstated. See McKittrick v. State,
541 S.W.2d 177 (Tex.Cr.App.1976). The point of error is
overruled.

Appellant contends the trial court erred in admitting his
confession into evidence.

The court conducted an Article 38.22, V.A.C.C.P., or

Jackson v. Denno [378 U.S. 368, 84 S.Ct. 1774, 12 L.Ed.2d
908 (1964) ] hearing on the voluntariness and admissibility of
the appellant's extrajudicial confession pursuant to a motion
to suppress. At the conclusion of the hearing the court found
the confession to have been voluntarily given and admissible
into evidence at the trial on the merits.

[6]  In his brief attacking the admissibility of the confession
appellant mentions that his confession was obtained before
he was taken before a magistrate. It is well settled that the
fact that a defendant is not taken before a magistrate prior
to making a statement does not vitiate a confession that
is otherwise properly obtained. Maloy v. State, 582 S.W.2d

125 (Tex.Cr.App.1979); Brown v. State, 576 S.W.2d 36

(Tex.Cr.App.1978); Myer v. State, 545 S.W.2d 820, 824
(Tex.Cr.App.1978).

Appellant recites part of his testimony at the Jackson v. Denno
hearing that he had just been released from the hospital and
placed in jail prior to the confession. His testimony revealed
that he left the hospital in a wheelchair and a doctor had given
him “some pills” and that he “couldn't even walk. Because I
still had pain.” When asked if he was “still hurting” when he
talked to the officers he replied they “forced him to come out”
of the cell. When asked if he was bleeding at the time of the
statement, he responded, “I just had an operation. They took
a bullet and it hurt.” When asked how he felt, he stated, “I
couldn't talk to nobody. But they took me over there to the cell.
They carried me over.” He never directly answered any of his
counsel's questions. The district attorney, who was present,
testified that appellant was suffering from a couple of gunshot
wounds—“one to the middle finger of his left hand and a
semi-superficial wound to the shoulder, upper left shoulder.”
It was shown that appellant was given his warnings, etc., that
he was permitted to confer with his brother and that he wrote
out his own confession. Other than the meager testimony
of the appellant all the evidence was to the contrary. The
appellant contended he asked for “my lawyer” four times. The
fact that the appellant ever asked for a lawyer at any time was
denied by the district attorney, the deputy sheriff and a police
officer who was present. The trial court found that appellant
did not ask for a lawyer. The appellant argues in conclusion
under the point of error “Since the State failed to produce any
competent evidence to rebut the fact that appellant was under
the influence of some sort of medication given him due to his
bullet wounds, and was weak and unable to clearly think, the
confession given by appellant was clearly inadmissible.” The
difficulty with appellant's approach is that there is no evidence
to show that appellant was under the influence of medication
to the extent he could not clearly think or voluntarily give
a confession. His testimony did not establish that. The State
showed he walked to the interrogation room, appeared to be
mentally alert, understood the warnings, conferred with his
brother, etc., before giving the confession.
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[7]  At a hearing on the voluntariness of the confession
the trial judge is the trier of facts, the exclusive judge of
the credibility of the witnesses and the weight to be given

to their testimony.  *707  Burks v. State, 583 S.W.2d
389 (Tex.Cr.App.1979), cert. den. 448 U.S. 907, 100 S.Ct.

3050, 65 L.Ed.2d 1136 (1980); White v. State, 591 S.W.2d

851 (Tex.Cr.App.1979); Vigneault v. State, 600 S.W.2d
318 (Tex.Cr.App.1980); Rumbaugh v. State, 629 S.W.2d 747
(Tex.Cr.App.1982). We find no error in the court's admission
of the confession into evidence. The voluntariness of the
confession was raised as an issue before the jurors and was
submitted to them in the court's charge. The issue was rejected
by the jury. The point of error is overruled.

Appellant also contends that the trial court erred in admitting
the confession of his brother, Juan Aranda, a co-defendant in
the case.

At the outset appellant relies upon the general rule that a
confession of guilt can only be used against the person making
the confession and it is inadmissible against others under

the hearsay rule. He cites Chapman v. State, 470 S.W.2d

656, 661 (Tex.Cr.App.1971). See also Carey v. State,

455 S.W.2d 217 (Tex.Cr.App.1970); Lewis v. State, 521
S.W.2d 609 (Tex.Cr.App.1975); Stutes v. State, 530 S.W.2d
309, 312 (Tex.Cr.App.1975); Thomas v. State, 533 S.W.2d
796 (Tex.Cr.App.1976); Ex parte Hammond, 540 S.W.2d 328
(Tex.Cr.App.1976).

In the instant case the brother, Juan Aranda, who was
jointly indicted but who had been previously convicted

after a separate trial, 1  took the witness stand and testified
favorably to the defense and contradictory in some parts to
an extrajudicial confession given to the police shortly after
the alleged offense. The confession was not used to show
appellant's guilt, but was used by the State for the purpose of
impeachment of the co-defendant as a defense witness.

[8]  Appellant's objection on the basis of hearsay came
well after a lengthy interrogation of the witness about his
contradictory confession. He further objected at the same
time that the statement was not shown to be voluntary. In
Stutes v. State, supra, it was observed that Article 38.22,
V.A.C.C.P., need not be complied with in order to introduce
a confession against a witness for impeachment purposes, see

Castillo v. State, 421 S.W.2d 112 (Tex.Cr.App.1967), even
though the same confession might be inadmissible to impeach
the same witness at his own trial. Stutes further stated, “We
hold that Castillo controls even though it did not appear
that the witness there was a co-defendant, or a potential co-
defendant, of the appellant in that case.” Stutes at p. 313. The
record in the instant case reflects that in the witness' own
trial his confession was admitted after a Jackson v. Denno or
Article 38.22, V.A.C.C.P., hearing and further reflects it was
voluntarily given.

[9]  [10]  [11]  A witness' prior inconsistent statements are
admissible to impeach a witness. See, e.g., Smith v. State, 520
S.W.2d 383 (Tex.Cr.App.1975); Sierra v. State, 476 S.W.2d
285 (Tex.Cr.App.1971); Coons v. State, 152 Tex.Cr.R. 479,
215 S.W.2d 628 (1949). The rule of admissibility of evidence
of prior inconsistent statements should be liberally construed
and the trial judge should have discretion to receive any
evidence which gives promise of exposing a falsehood. See
Smith v. State, supra. And a defendant's confession may
become admissible for the purpose of impeachment. Ayers

v. State, 606 S.W.2d 936 (Tex.Cr.App.1980); Thomas v.
State, 693 S.W.2d 7 (Tex.App.—Houston [14th Dist.] 1985).
And a co-defendant who becomes a witness is subject to the
same rule as earlier noted.

In Thomas v. State, 533 S.W.2d 796 (Tex.Cr.App.1976),
a robbery prosecution, it was held that the admission of
a codefendant's confession which implicated the defendant
did not violate evidentiary law concerning hearsay where
the co-defendant testified favorably to the defendant and
contradictory to his confession and the jury was instructed
that the witness' confession was not to be considered
evidence of guilt of anyone other than such co-defendant
witness. See also Stutes v. State, 530 S.W.2d 309, 312–

313 (Tex.Cr.App.1975); Bellah v. State, 415 S.W.2d 418
(Tex.Cr.App.1967) (defendant's brother was witness).

*708  [12]  In his brief appellant concedes in passing that
the confession could be used for impeachment purposes,
“but it could not be admitted in toto as it was in this
case.” Appellant's apparent argument is that at the end
of the cross-examination of the co-defendant brother his
written confession was offered into evidence and admitted
for the purpose of impeachment. Appellant does not claim
he objected to such introduction and we have found no such
objection. Nothing is presented for review on this matter.
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[13]  [14]  Where a witness unequivocally admits a prior
statement is inconsistent with his trial testimony the process
of impeachment is accomplished and other evidence of the
prior statement or confession is inadmissible. Lafoon v. State,

543 S.W.2d 617 (Tex.Cr.App.1976); Brown v. State, 523
S.W.2d 238 (Tex.Cr.App.1975); Wood v. State, 511 S.W.2d

37 (Tex.Cr.App.1974); see also Showery v. State, 690
S.W.2d 689, 698 (Tex.App.1985). After a review of the cross-
examination of the co-defendant it would be difficult to say
that the witness unequivocally admitted that his confession
was inconsistent with his trial testimony.

Under the circumstances presented no error is shown.

[15]  Appellant also contends he was denied his

basic constitutional guarantees because Article 37.071,
V.A.C.C.P., is unconstitutional. He directs our attention to the

provision of said Article 37.071, supra, which provides
that at the penalty stage of a capital murder case evidence
“may be presented as to any matter that the court deems
relevant to sentence.” He contends such provision denied him
the equal protection of the law and the due process of the
law. This contention has been advanced before and decided

contrary to appellant's argument. See, e.g., Williams v.
State, 622 S.W.2d 116 (Tex.Cr.App.1981), cert. den. 455 U.S.

1008, 102 S.Ct. 1646, 71 L.Ed.2d 876 (1982); Smith v.
State, 676 S.W.2d 379 (Tex.Cr.App.1984), cert. den. 471 U.S.

1061, 105 S.Ct. 2173, 85 L.Ed.2d 490 (1985); Nethery v.
State, 692 S.W.2d 686 (Tex.Cr.App.1985), cert. den. 474 U.S.
1110, 106 S.Ct. 897, 88 L.Ed.2d 931 (1986). We adhere to
those decisions. The point of error is overruled.

Lastly appellant complains of the admission into evidence at
the penalty stage of the trial of his prior 1966 conviction for
burglary. He claims he was 17 years old at the time and under

the penal laws he could be tried as an adult while at the time
a 17–year-old female could not be tried as an adult absent

certification from the juvenile court, citing Article 2338–
1, V.A.C.S., as amended 1965. See also Article 30, V.A.P.C.
(1925), in effect in 1966.

[16]  First, we observe that when the pen packet concerning
the said burglary conviction and the testimony of the
fingerprint expert was offered there was no objection on the
basis now presented on appeal. Even if appellant had timely
objected on this basis his contention has been foreclosed

by the decision in Ex parte Matthews, 488 S.W.2d 434
(Tex.Cr.App.1973). There this Court noted the seventeen/

eighteen year old classification from Article 2338–1 and
Article 30, but concluded that all per sons were amenable to
punishment under the Penal Code except persons under the
age of 15 years. Matthews was denied relief because he was
17 years of age at the time of the offense and was amenable to
prosecution under the Penal Code. See also Ex parte Tullos,

541 S.W.2d 167 (Tex.Cr.App.1976). 2  Later in Ex parte
Trahan, 591 S.W.2d 837 (Tex.Cr.App.1979), Matthews was
modified to interpret the statutes so that all persons over 17
years of age were amenable to prosecution under the Penal
Code. Both statutes remained effective to the extent they
established a uniform age limit of 17 years for persons of
either sex. Appellant was a 17–year-old male at the time of
his 1966 burglary conviction. *709  His contention is without
merit. The point of error is overruled.

The judgment is affirmed.

CLINTON and TEAGUE, JJ., concur in the result.

All Citations
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Footnotes

1 See Juan Aranda v. State, 640 S.W.2d 766 (Tex.App.—San Antonio 1982).

2 In Tullos it was held that the statute which subjects 17–year-old males, but not 17–year-old females, to
punishment of confinement for the offense of driving while intoxicated, unconstitutionally discriminates on
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the basis of sex, but the statute was held unconstitutional only with respect to the provision for 17–year-
old females.
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