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Before BARKSDALE, ELROD, and HAYNES, Circuit Judges.
PER CURIAM:®

Gilberto Gonzalez-Enriquez appeals the below-Guidelines 52-
months’ sentence imposed following his guilty-plea conviction for illegal
reentry after removal, in violation of 8 U.S.C. § 1326(a), (b)(1). He maintains
the court erred by applying an additional 10-level enhancement under
Sentencing Guideline § 21.1.2(b)(3)(A) for his 2019 felony-driving-while-

" This opinion is not designated for publication. See 5TH CIR. R. 47.5.
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intoxicated conviction because instead, under Texas law and Application
Note 5, only one 10-level enhancement under Guideline § 2L1.2(b)(2)(A)
should have been applied.

Although post-Booker, the Guidelines are advisory only, the district
court must avoid significant procedural error, such as improperly calculating
the Guidelines sentencing range. Guall . Unsted States, 552 U.S. 38, 46, 51
(2007). If no such procedural error exists, a properly preserved objection to
an ultimate sentence is reviewed for substantive reasonableness under an
abuse-of-discretion standard. Id. at 51; United States v. Delgado-Martinez,
564 F.3d 750, 751-53 (5th Cir. 2009). In that respect, for issues preserved in
district court, as in this instance, its application of the Guidelines is reviewed
de novo; its factual findings, only for clear error. E.g., United States .
Cisneros-Gutierrez, 517 F.3d 751, 764 (5th Cir. 2008).

We need not decide whether the court procedurally erred in applying
the enhancement, because the Government has met its burden on appeal of
showing that any error was harmless by demonstrating: the court “would
have imposed the same sentence had it not made the error”; and it “would
have done so for the same reasons it gave at . . . sentencing”. United States
v. Guzman-Rendon, 864 F.3d 409, 411-12 (5th Cir. 2017) (citation omitted)

(rejecting claim of error as harmless without deciding whether court erred).

AFFIRMED.
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1 - PROCEEDI NGS -

2 THE COURT SECURITY OFFICER Al rise.

3 THE COURT: Thank you.

4 You can be seat ed.

5 Ckay. The Court calls Crimnal Action No.
6 | 3:20-cr-268-X(1). That is the United States of

7 | Anerica versus Gl berto Gonzal ez-Enri quez for

8 | sent enci ng.

9 Let's do appearances, first for the

10 | Gover nnent .

11 M5. DANA: Good norning, your Honor.

12 | Nicol e Dana for the CGovernnent.

13 THE COURT: Thank you, M. Dana.

14 And for the defense?

15 M5. KI ME- GOODW N:  Your Honor, Shery

16 | Kime- Goodwin for M. Gonzalez. | will note that he
17 | will need the services of an interpreter, your

18 | Honor .

19 THE COURT: Thank you.
20 And | understand the interpreter has been
21 | sworn-in already.
22 THE | NTERPRETER:  Yes, your Honor.
23 THE COURT: Thank you.
24 kay. And then M. CGonzal ez- Enri quez, can
25 | you state your nanme into the m crophone for us?

Nor'[herrL1J rI]Di%g'gic?ttg:‘e'?es()gsgrjcltjglgusrtDivision 03-31-2022 2:22PM
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1 THE DEFENDANT: G | berto

2 | Gonzal ez- Enri quez.

3 THE COURT: Thank you.

4 Ckay. Are the parties ready to proceed

5| wth sentencing this norning?

6 M5. DANA: The Governnent is ready.

7 Your Honor, can | --

8 M5. KIME-GOODW N:  The defense is ready.

9 M5. DANA: Can | confirmthat we should

10 | remai n seat ed?

11 THE COURT: That is next on ny |ist.

12 So you can remain seated. W have got a
13 | mask rule in place for the courthouse, but we can't
14 | hear you through the mask. And so if you can, when
15 | you are speaking, if you can have your mask down and
16 | be close to the m crophone, we can keep a very cl ean
17 | transcri pt.

18 If you are nervous about being around

19 | ot her peopl e because counsel tables are closer to

20 | ot her people, you can speak fromthe m crophone when
21 | we have the speaking sessions, right? Wen it is

22 | lawyer argunent or objections, feel free to speak

23 | fromthe podium which is far away from anyone in

24 | this courtroom

25 Any questions -- well, | should say, M.

United States District Court

. ) Northern District of Texas - Dallas Division 03-31-2022 2:22PM
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1 | Kime-Godw n, you also can call a tineout at any

2 | point you want to talk to your client. 1[It is hard

3 | to whisper six feet away, masks and all, so just

4 | call atinmout and I will clear the roomand you can
5|tell M. Frye when you are done, if you need to.

6 M5. KI ME- GOODW N:  Thank you, your Honor.
7 | | appreciate that.

8 THE COURT: You bet.

9 Any questions on COVID protocol s?

10 M5. DANA: No, your Honor. Thank you.

11 THE COURT: Ckay.

12 Al right. So we need to talk about the
13 | guilty plea.

14 M. Gonzal ez- Enri quez, you appeared before
15 | U S. Magistrate Judge David Horan on July 6, 2021.
16 | At that tinme you entered a plea of guilty to Count 1
17 | of the single-count indictnent that charged you with
18 | illegal reentry after renoval fromthe United States
19 [in violation of 8 U.S. Code 8s 1326(a) and

20 | 1326(b) (1).

21 On that date, Judge Horan found that your
22 | guilty plea was know ng and vol untary, and supported
23 | by an independent basis in fact containing each of
24 | the essential elenents of the offense.

25 You told himthat you understood the

United States District Court
. ) Northern District of Texas - Dallas Division 03-31-2022 2:22PM
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1 |elenents in the offense, agreed to the accuracy of

2 | the factual resune, and admtted that you commtted
3 |all of the essential elenents of the offense.

4 So on July 21st, 2021, | entered an order
5 | accepting your plea and adjudgi ng you guilty of the
6 | crine alleged in the indictnent.

7 There is no plea agreenent in this case,

8 | so the next thing we need to talk about is the

9 | presentence report.

10 | will ask the Governnent sonme questions
11 | first.

12 Ms. Dana, did the Government receive a

13 | tinmely copy of the presentence report and the

14 | addendunf

15 M5. DANA:  Yes, your Honor.

16 THE COURT: | see your witten acceptance
17 | at Docunent No. 27.

18 |s there anything you want to | odge today,
19 | objection or clarification-wise to the PSR or the
20 | addendunf
21 M5. DANA:  No, Your Honor. Thank you.
22 THE COURT: Ckay.
23 Then | will ask you, Ms. Kinme-Goodw n, did
24 | you and your client receive a tinely copy of the
25 | presentence report and the addendunf

United States District Court
. ) Northern District of Texas - Dallas Division 03-31-2022 2:22PM
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1 M5. KINME-GOODWN: We did, your Honor.

2 THE COURT: Ckay. You have reviewed and
3 | explained themto your client in Spanish?

4 M5. KIME-GOODW N: | have, your Honor.

5 THE COURT: Ckay.

6 Are you certain your client understands

7 | then?

8 M5. KI ME- GOOCDW N:  Yes, your Honor, |'m
9 | sure.

10 THE COURT: Ckay.

11 So | see you have an objection at Docket
12 | No. 26 to the 10-1evel enhancenent under U. S.

13 | Sentencing Guidelines 8 2(1)1.2(b)(3)(A).

14 | have read that; | have read the

15 | Governnent's response in the addendum |'m happy to
16 | hear whatever argunent you want to nake today on

17 | that objection.

18 M5. KIME-GOODW N:  Thank you, your Honor.
19 Are you ready for argunent?

20 THE COURT: | am | am

21 And we wll pick up -- we will do

22 | objection argunent first, and then | wll take up
23 | separately any | awer argunent on what the right

24 | sentence should be. But at this point, hit nme with
25 | what ever argunent you have on the objection.

United States District Court
. ) Northern District of Texas - Dallas Division 03-31-2022 2:22PM
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1 M5. KIME-GOODW N:  Thank you, your Honor.
2 Your Honor, the Court, of course, has read
3 | ny objection, so the Court is aware. You know, what
4 | we have here is -- the question really cones down to
5|this interpretation of the |anguage that is
6 | contained in Application Note 5.

7 Specifically, at issue in this case is
8 | what -- what is neant by this phrase "underlying
9 | crimnal conduct."

10 The Court should note -- | nean,

11 | Application Note 5, it doesn't have a definition as

12 | to what that phrase is supposed to nean.

13 So, your Honor, what we would argue is

14 | that the Court should use the plain neaning of the

15 | term"underlying crimnal conduct.” It neans

16 | exactly what it describes and that woul d be conduct

17 | that results in the application of USSG 2L1. 2(B) (2)

18 | and (B)(3).

19 Application Note 5 indicates that if

20 | underlying crimnal conducted resulted in an

21 | enhancenent under (B)(2), then the sane conduct

22 | cannot be used again for enhancenent under (B)(3).

23 So, your Honor, what, you know, what we

24 | are asking the Court to do is -- the term neans what

25 | it neans. W believe that the Governnent and the

United States District Court
. ) Northern District of Texas - Dallas Division 03-31-2022 2:22PM
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1 | probation office, by their responses that they have
2 | files, essentially what they are doing is they are
3 | suggesting that the Court create or interpret what
4 | does "underlying crimnal conduct” nean and they are
5 | asking the Court to nmake a very narrow
6 | interpretation of what that is supposed to nean.

7 Specifically, the Governnent, inits
8 | argunent, is arguing that the term "underlying
9 | crimnal conduct” would not include underlying

10 | predi cate of fenses.

11 Specifically, what the Governnent is

12 | arguing is that if it is an underlying predicate

13 | offense, it is just a sentencing enhancenent, and,

14 | therefore, it would sonehow fall out from underneath

15 | this definition of underlying crimnal conduct.

16 Your Honor, with regard to the definition,

17 | 1 would point out to the Court, the Governnent cites

18 | sone case authority, but that case authority --

19 | there is no case authority that directly supports

20 | the position that -- that the Governnent is asking

21 | this Court to adopt.

22 You know, specifically in support of their

23 | objection, the Governnent points to two cases. And,

24 | you know, essentially what the argunent is arguing

25 |is that this definition of "underlying crimnal

United States District Court
. ) Northern District of Texas - Dallas Division 03-31-2022 2:22PM
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1 | conduct," that it would sonmehow nean that it would
2 | just be conduct that would be considered, you know,
3 | conduct that was ongoing with regard to the offense
4 |itself.

5 And, specifically, they point to dicta

6 | that is contained in two cases, the Medi na- Anicacio
7 | case and the Chapa- Garza case.

8 Just for the purpose of the record, |

9 | woul d point out that both of those cases, they are

10 | not on point as a whole with regard to this case.

11 | Both of those cases have to do with guidelines that

12 | were in effect prior to the guidelines that we have

13 | now and concern the definition of "crinme of

14 | violence" that is under 18 USC 16(b) that was

15 | interpreted under the old guidelines as it applied

16 | to aggravated fel onies.

17 So, really, | nmean, when the Court is

18 | | ooking at those two cases, we are tal king just

19 | about dicta that the Governnent has dragged out,

20 | saying, okay, well, with the DW offense, their

21 | point that they made in their brief was, well, you

22 | know, a DW offense basically ends when the person

23 | stops driving the car.

24 Your Honor, if you actually | ook at the

25 | | anguage of the Medi na- Anicacio case, there is an

United States District Court
. ) Northern District of Texas - Dallas Division 03-31-2022 2:22PM
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I nteresting statenent that the Fifth Grcuit nade,
especially in light of what we are tal ki ng about
here, which is a felony DW case, it says that the
flip side of that is that DW begins in the fel ony
case once the person starts driving the car and when
t he person has two prior DWSs.

As a matter of fact, the Chapa- Garza case
that they cited is actually the consenting opinion
of Judge Barksdal e. The Chapa-(Garza case i s a case
that the Governnent noved for rehearing en banc and
It was denied. The opinion they are citing actually
goes to Judge Barksdale's dissent in that.

And Judge Barksdale -- | bring this up
because it is going to dovetail into ny second
argunment here, which is Judge Barksdal e says, you
know, hey, there is a definition between plain
vani |l la DW, under the Texas statute, as a matter of
fact, not just Texas, but he's referring to sone New
York statutes as well in felony DW.

And so the court, even in its explanation
as its tal king about this other issue is saying,
hey, felony DW is different. And certainly, your
Honor, with regard to -- if we are | ooking at
underlying crimnal conduct for this case and

| ooki ng at what that neans, if you actually | ook at

United States District Court

. ) Northern District of Texas - Dallas Division 03-31-2022 2:22PM
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1 |the Texas statute, we would argue that the Texas

2 | statutes support that it is not just a sentencing

3 | enhancenent. [If the Court | ooks at the actual

4 | statutes, for exanple, DW, just plain old vanilla
5| DW is a violation of Texas Penal Code 8§ 4904. |If

6 |it is felony DW, it is a violation of Texas Penal

7 | Code § 4909.

8 And wthin the Texas Penal Code 4909, it

9 | states that in order for the -- for it to be proven,
10 | that the Governnent has to show at trial that the
11 | i ndi vidual has two prior convictions for DW.

12 So we woul d argue that, you know, based on
13 | how that statute is worded, this -- in this case, it
14 | woul d certainly be underlying crimnal conduct.

15 And, your Honor, just by way of argunent
16 | also, as far as it not being just a sentencing

17 | enhancenent, if you | ook at Texas Penal Code 4909,
18 | there are actually sone indications in the statute
19 |itself that the State of Texas does have m ssing
20 | enhancenents in 4904.
21 Specifically, there is two. 4904 talks
22 | about if you have an individual who is arrested for
23 | DW, al so has an open contai ner containing al cohol
24 |wth them that the penalty increases as far as the
25 | m ni nrum penal ty under that statute.

United States District Court
. ) Northern District of Texas - Dallas Division 03-31-2022 2:22PM
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1 Additionally, it also nmakes reference to

2 |the fact that if the blood al cohol content of the

3 |individual is higher than .15, then, again, there is
4 | anot her sentenci ng enhancenent that would increase

5| the penalty that is avail able under DW.

6 So, you know, for the purposes of this,

7 | your Honor, if the Court is trying to nmake that

8 | distinction, we would argue that Texas does not nake
9 | that distinction, that for the purpose of

10 | considering underlying crimnal conduct in this

11 | case, nost certainly the way the statute is witten,
12 | it would constitute underlying crimnal conduct.

13 Finally, your Honor, you know, even nmaking
14 | that distinction, even, you know, you know,

15 | assum ng, you know, which we have, as far as the

16 | Governnent trying to make that distinction, |I would
17 | al so point out, though, again, that, you know, that
18 | the | anguage of 201.2 as far as that application

19 | note, it doesn't nake that distinction. And so, you
20 | know, ultimately the Court shouldn't nake that
21 | distinction either.
22 This appears to be underlying crimnal
23 | conduct. It occurred before that first deportation,
24 | which triggered 201.2(b)(2) and it al so, the
25 | underlying conduct also was used, as far as the nost

United States District Court
. ) Northern District of Texas - Dallas Division 03-31-2022 2:22PM
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1 | recent conviction, because it triggered conduct that
2 | woul d, you know, arguably apply under 201.2(b)(3).

3 This is exactly the type of crimnal

4 | conduct that is envisioned by that application note,
5| and the Court should not 201.2(b)(3).

6 Your Honor, | also would need to address
7 |wth regard to argunent the response of the

8 | probation office is alittle bit different than the
9 | response of the Governnent.

10 The probation office is al so suggesting

11 | the Court adopt a narrow definition. For |lack of a

12 | better explanation of it, the Governnent or the --

13 | not the Governnent -- the probation office seens to

14 | saying, that, well, yeah, actually, we could

15 | envision an -- you know, where this application note

16 | woul d apply, but we think it would have to be in a

17 | situation where the prior sentence that -- the one

18 | that was -- that the defendant received back in --

19 | at the time that was associated with the first

20 [renoval. In this case, it was a four-year sentence;

21 | he conpleted the sentence and was then deport ed.

22 But the probation office is saying, well,

23 | if he canme back and he was still, you know, they

24 | used the termin the objection "supervised rel ease, "

25 | but | think what they would also infer is if the

United States District Court
. ) Northern District of Texas - Dallas Division 03-31-2022 2:22PM
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1 | person was probation or parole, that then they would
2 | envision a situation where, you know, essentially
3 |that (b)(3) would not apply as far as the
4 | guidelines. And, your Honor, that's -- if |
5 | understand the way that the probation office was
6 | witing its response.

7 You know, so in -- in response to that,
8 | agai n, your Honor, you know, quite frankly,
9 | Application Note 5 doesn't make that distinction.

10 | W don't have any | anguage in Application Note 5

11 | that says, well, you know, this is how you would

12 | apply it under these circunstances.

13 So, your Honor, because, you know, that is

14 | not what that Application Note 5 says, we woul d ask

15 | the Court to essentially just ook at the term as

16 | it is there within the application note, apply the

17 | plain nmeaning to it, which would nean that it would

18 | apply in this instance to those prior convictions,

19 | and that the Court, you know, essentially because of

20 | that, the Court should not apply 201.2(b)(3) in this

21 | instance, your Honor.

22 So that is all that | have with regard to

23 | ny response to the Governnent's response to ny

24 | objection and the objection itself, your Honor.

25 THE COURT: Thank you.

United States District Court
. ) Northern District of Texas - Dallas Division 03-31-2022 2:22PM
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1 So, Ms. Dana, what response do you have to
2 | the objection?

3 M5. DANA:  Your Honor, | really want to
4 | ful sonely argue, but | think the Governnent's

5| witten response and the addendum are pretty clear
6 | in how the Governnent believes this particular

7 | sentencing issue should be resol ved.

8 | think -- | think Ms. Kine-Godw n has
9 | done a nice job of explaining what ny position is,

10 [which is that it is either a sentenci ng enhancenent

11 | or a predicate -- or a predicate offense.

12 | think if we were to take this theory and

13 | run wth it, you could argue that any person

14 | convicted of felon-in-possession is still commtting

15 | the original felony offense that was required to be

16 | committed in order to commt the instant offense.

17 | think -- I think we are going to

18 | extrapolate this note far beyond what its intent was

19 | in the sentencing guidelines if we go with the

20 | def ense theory.

21 And | would also point out that while it

22 | was stated that the Governnent doesn't have on poi nt

23 | case law for its position, it doesn't appear that

24 | there is any on point case |law for the defendant's

25 | position either.
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1 For the stated in the witten response and
2 | the addendum we would ask the Court to deny the
3 | obj ection.

4 THE COURT: Understood. | appreciate the

5 |argunent. | think it is an interesting one, M.

6 | Kime-Goodwin. | think the Fifth Grcuit shoul d

7 | speak clearly to it; I"'minclined to overrule it

8 | t oday.

9 My thought is, I"'mnot really view ng any
10 | of the cases cited as being directly on point. So
11 | 1" m not saying |I'm bound by Medi na- Ani cacio at all
12 | or by the Barksdale witing in Chapa-Garza. | think
13 | it is an issue that we district courts are nuddling
14 | through until we get sone clarity fromthe Fifth
15| Grcuit.

16 "' mnot view ng the Application Note 5,

17 | conbined with Texas felony DW |aws as vi ew ng

18 | felony DW as a continuing offense. | believe that

19 | it was an offense conmtted on the day that the

20 | felony DW occurred, and that it also has to prove a

21 | predicate in that underlying case of the prior

22 | convictions. But | don't believe it is a

23 | continuation fromthe date of the prior conviction

24 | through the date of the felony DW conviction.

25 | appreciate your argunent. | think you
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1 |nmade it really well. You may win in the Fifth

2| Crcuit. So we will see.

3 But today, |'moverruling your objection,
4 | but | appreciate the clarity with which you nmade it.
5 M5. KIME- GOODW N: Thank you, your Honor.
6 THE COURT: Gkay. So any other objections
7 | you want to nmake today?

8 Il wll let everyone take a new bite of the
9 | apple on the day of. |[Is there anything you thought
10 | about addendum w se or PSR-w se that you want to

11 | bring up, M. Kinme-Goodw n?

12 M5, KI ME- GOODW N.  No, your Honor.

13 | will reserve other argunents. | think
14 | it has to do wth the application. W do have a

15 | situation here where ny client has been in custody
16 | at this point, with the conbined state and federal,
17 | for over three years. Three years, four nonths and
18 | 22 days, to be exact.

19 So |l will address the credit for that tine
20 | towards the sentence when appropriate, your Honor.
21 THE COURT: Thank you. | appreciate that
22 |that. And I'minterested in that.

23 | never put in ny judgnents when | think
24 | tinme should have started accruing, because | have

25 | had westling matches with the Bureau of Prisons in
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1 |the past, but | do try to think through what | think
2 |they will do when fashioning the appropriate nunber
3 |that | put into the sentence.

4 So just a preview, when you nmake your

5 | argunent, keep in mnd ny previous struggles wth

6 | BOP and | can only control what | can control, which
7 |is the nunber, not the start date.

8 V5. KI ME- GOODW N:  Under st ood.

9 Ri ght .

10 THE COURT: They are the ones that say

11 | they have exclusive jurisdiction over calculating

12 | the start date.

13 kay. So before we get to the guideline

14 | cal culations, | need to ask about the third-point

15 | deduction for acceptance of responsibility.

16 Ms. Dana, is Governnment noving for that

17 | third-point deduction?

18 M5. DANA:  Yes, your Honor. W so nove.

19 THE COURT: | will grant it and | w |

20 | apply the third point in calculating the guidelines.

21 | have ruled on the Defendant's

22 | objections. |'madopting the renmaining findings and

23 | concl usions of the presentence report and the

24 | addendumin their entirety.

25 Before | calculate the guidelines with the
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1 | relevant federal statutes in the 2018 Gui delines

2 | Manual, | need to note the applicable statutory

3 | maxi mrum the authorized maxi nrum sentence by statute
4 |is 10 years or 120 nonths and the statutory maxi mum
5| fine is $250, 000.

6 But | have consi dered the probation

7 | officer's calculations and conclusions fromthe

8 | presentence report and the addendum and | have

9 | ruled on the Defendant's objections, so |I'm adopting
10 | the presentence report and its cal cul ati ons and

11 | conclusions, I'mdetermning the total offense |evel
12 |is 23; the crimnal history category is 3. The

13 | inprisonnent range is 57 to 71 nonths; the

14 | supervised release range is 1 to 3 years; and the
15 | fine range is $20,000 to $200, 000.

16 Ms. Dana, fromthe Governnent's

17 | perspective, did | get any of those cal cul ati ons

18 | incorrect?

19 M5. DANA: No, your Honor. W agree with
20 | them

21 THE COURT: |'m not asking you to waive
22 | any of your prior objections, M. Kine-Godw n. But
23 | did | get those calculations correct in light of ny
24 | prior ruling?

25 M5. KIME-GOODW N: You have, your Honor.
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1 THE COURT: Ckay.

2 So now | would I ove to hear argunent from
3 | the awers on both sides.

4 Il will ask the Governnent to go first on
5 | what the appropriate sentence should be in this

6 | case, and then, Ms. Kine-Goodwin, | wll ask you to
7 | go, and then | can read off ny |list of character

8 | letters after you've told ne what you think the

9 | right sentence is and why in this case. And if you
10 | have any |ive character w tnesses, we can hear from
11 | those before allocution.

12 So with that run of show, Ms. Dana, the
13 | baton is now yours.

14 M5. DANA: Thank you, your Honor.

15 Wth respect to the appropriate sentence,
16 | | have been an AUSA for 10 years now. The

17 | guidelines with respect to the illegal reentry

18 | of fense, offenses have changed since that tine.

19 And we used to base our enhancenments on
20 | crinmes of violence and the nature of the underlying
21 | convictions, and there was an attenpt to ki nd of
22 | streamine the guidelines and make it, you know,
23 | have you committed a new of fense? How many prior
24 | 1326 convictions do you have, to try to -- to try to
25 | even out sone of the sentences.
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1 Sonme people were getting incredibly high
2 | guideline ranges fromonly having one crim nal
3 | conviction, whereas sone people with nultiple DWs
4 | were only | ooking at a guidelines range of two
5 | years.

6 In my experience, the change in the

7 | guidelines has benefited nost defendants. This

8 | woul d not be one of those cases. |'m surprised,

9 | actually, to see such a high guidelines range in a

10 | case where the defendant has only driving while

11 | i nt oxi cat ed convi ctions.

12 | find those to be serious, | find those

13 | to be dangerous, but they are not assault cases,

14 | they are not crines against children.

15 | have seen other 1326 defendants wth

16 | those prior offenses, but because of when they

17 | happened, not getting the types of enhancenents that

18 | this Defendant is getting today.

19 | say that to say that ny perspective is

20 | actually sonmewhere in the lowto md range as the

21 | appropriate sentence. | know there is a discussion

22 | of potential factors for departure, both an issue of

23 | recidivismand an issue of tine served for a state

24 | of fense.

25 | want to address the issue of recidivism
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1 |specifically, and I would ask the Court to inpose a
2 | termof supervised release for this defendant. |
3 |think that is going to take care any of the concerns
4 | we have that is going to return to the United
5| States, that he's going to conmt nore crines that
6 | mght jeopardize other people.

7 | know that he has a wfe and children
8 | here. That is going to be a strong pull to bring
9 | himback to the United States, but | think that

10 | i ssue can be resolved with a term of supervised

11 | release. And then if he does return, ny argunent is

12 | going to be very different.

13 But for a defendant that has only driving

14 | whil e intoxicated convictions, so a problemwth

15 | al cohol, that is getting the downsi de of every

16 | change in the guidelines, that only has one prior

17 | formal renoval -- | actually confirmed that with M.

18 | Ki ne- Goodwi n because | was so surprised to see that.

19 It has been a long tine since | have had a

20 | file wwth just one renoval.

21 That A significant term of supervised

22 | release and a lowto md range of the guideline

23 | sentence is going to satisfy the 3553(a) factors in

24 | this case. And that would be ny argunent, your

25 | Honor .
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1 THE COURT: Thank you. Ms. Dana.

2 kay. M. Kine-Goodwin, it is to you.

3 What do you think the right sentence is in
4 | this case?

5 M5. KIME-GOODW N:  Well, your Honor, |

6 | woul d argue that given the history of this

7 | individual as far as their, you know, just their

8 | background and history and characteristics, that a

9 | sentence at the bottomof the guideline range is

10 | appropriate in this instance.

11 Specifically, your Honor, with regard to
12 | the conduct in this case, as the Governnent points
13 | out, I'"'mnot taking away fromthe seriousness of the
14 | DW convictions. But, your Honor, the state is the
15 | one that has dealt with those punishnents and has

16 | addressed what is the correct punishnment with regard
17 | to the DWs. And really what we are tal king about
18 | here is illegal entry and what is the appropriate

19 | puni shnent here.
20 And, your Honor, for -- | would point out
21 | that with regard to the guideline range, the 57 to
22 | 71 nonths, sone of the conduct that we are talking
23 | about here, essentially, that that DW that resulted
24 | in having himthe conviction and the DW for which
25 | he was arrested for in 2018, the period of tine
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1 | between those two that the original arrest for the
2 | first one was in 2003 and this one was in 2018.

3 So we are tal king about a 15-year period

4 | between those two felony convictions in which

5 |there's no arrests, no convictions. M.

6 | Gonzal ez-Enriquez -- M. Gonzal ez-Enriquez was j ust
7 | living his life doing what he's supposed to do.

8 Your Honor, there is no question that ny

9 | client has issues with alcohol. You don't have the

10 | DW convictions that he does w thout having, you

11 | know, lifelong issues wth al cohol.

12 However, your Honor, he -- you know, the

13 | fact that there is length of tinme between the two

14 | does show the Court that he's able to maintain

15 | sobriety for long periods of tine. And so that is

16 | certainly sonmething the Court should take into

17 | account with regard to the upward departure portions

18 | of the presentence report that the Court woul d have

19 | to address.

20 Addi tional ly, your Honor, we woul d agree,

21 | | mean, the Governnent has different reasons, but

22 | they have also stated on the record that they don't

23 | think an upward departure is necessary in this case

24 | and that a sentence at the low, the mddle end of

25 | the gui deline range woul d be appropriate here.
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1 We woul d argue, that based on our argunent
2 | and what the Governnent has said, a sentence at the
3 | bottomend of the range is appropriate.

4 Addi tional ly, your Honor, while we are

5| talking about it, we do have to, at this point, also
6 | look at this tinme that M. Gonzal ez- Enri quez has

7 | been serving in state custody.

8 He entered into federal custody on, |

9 | believe it was, according to the Presentence Report

10 | on Septenber 11, 2020. So we do have a situation

11 | where he's been in federal custody for 17 nonths and

12 | five days.

13 So, you know, we have to take into

14 | account, it is a total of 40 nonths, but, you know,

15 | quite frankly, 17 nonths of that he's already been

16 | in federal custody.

17 So really what we are tal ki ng about here

18 | as far as tinme that he's been in state custody where

19 | the Court has to decide, what do | do with that

20 [ tinme, we are really -- we are really tal ki ng about

21 | at that point it would be 23 nonths, is what we are

22 | tal king about here.

23 So what we are asking the Court to do in

24 | this instance is go ahead and grant the downward

25 | departure that is noted within the presentence
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1 |report as far as in paragraph 81, you know, wth

2 |regard to that tinme that he spent in state custody.
3 A huge issue in determ ning whether or not
4 | to grant that -- that departure and to go ahead and,
5 | you know, basically credit M. Gonzal ez-Enri quez

6 | wth the 23 nonths that he's been in state custody

7 | is whether or not that this individual is going to

8 | pose further risk -- increased risk to the public,

9 | whether he's going to be a further danger to the

10 | public based on his prior history.

11 Your Honor, we understand, we are dealing
12 | with soneone that has nultiple DW convictions.

13 | But, your Honor, | think a very telling factor in

14 | this case is the fact that fromthe tine that he had
15 | that felony DW, you know, and the arrest for it in
16 | 2003, and then this nost recent one in 2018, there
17 | was a 15-year period there between those

18 | convi cti ons.

19 Addi tionally, your Honor, | would argue to
20 | the Court that, you know, M. Gonzal ez-Enri quez, you
21 | know, quite frankly, this past -- this termthat
22 | he's been incarcerated, this past 40 nonths is the
23 | longest tinme that he's ever been incarcerated and
24 | away fromhis famly.
25 He hasn't served, you know, as far as the
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1l | state custody sentence that he received, in the

2 | past, you know, he didn't serve -- you know, he was
3 | parol ed before he ended up serving the full

4 | sent ence.

5 So we are tal king about that he's already
6 | bei ng puni shed because he's al ready been

7 | incarcerated for this 40-nonth period. And that in
8 | turn also affects himas far as the decisions that

9 | he knows that he needs to nmake for the future.

10 You know, specifically, your Honor, he

11 | knows that once he serves a sentence in this federal
12 | case, you know, that essentially he's going to be
13 | deported to Mexico. And that, you know, he's seen
14 | the flip side of what happens because this wll be
15 | his second, you know, deportation or renoval.

16 And he knows that he doesn't want to face
17 | a situation where he's going to be comng in front
18 | of this court again. He doesn't want to be in a

19 | situation where he is incarcerated ever again.

20 He has a close famly. He knows that he's
21 | going to have to take changes to where his famly
22 |Wll need to join himin Mexico and nmake a life in
23 | Mexi co rather than here.

24 He pointed out to ne -- well, he's in a
25 | little bit of a different situation as far as
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1 |returning to the United States than he was | ast

2 | tine,

3 The last tine that he was deported, your

4 | Honor, in 2004, his children were much younger. H's
5 | youngest child right nowis 15 years old. So |

6 | nean, at the tinme that the original deportation

7 | occurred, he had these very young children, one that
8 | was a baby that, you know, basically, the inpetus to
9 | return is that, | have young children that | have to
10 | support, | have a wife that | have to support. You
11 | know, that duty and that calling for that is

12 | stronger than the risk that | take by returning.

13 So, you know, if the Court keeps that in
14 | mnd, that it is not the sane situation where he's
15 | going to be conpelled, that his children are ol der,
16 | they are adults, they have grown, this tine as far
17 | as the punishnment that he's received that he's going
18 | to stay over in Mexico.

19 That weighs in favor of the Court going

20 | ahead and doing a departure in this case and giving
21 | himcredit for 23 nonths. |If the Court does give

22 | himcredit for the 23 nonths, your Honor, |, too,

23 | have in been position with the Bureau of Prisons. |
24 | know that there is, you know, as far as the Court's
25 | judgnent, that they, you know, that there is
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1 | struggles as far as the | anguage that the Court puts
2 |wthin the judgnent.

3 My understanding with the Bureau of

4 | Prisons is that if the Court truly wishes to give
5| himcredit for the 23 nonths that he was over in
6 | state custody, the only way that the Court can

7 | assure that that is going to happen is that the

8 | Court just needs to basically grant the departure
9 | and take that 23 nonths off of whatever sentence

10 | that the Court is intending to inpose.

11 So, for exanple, if the Court does decide

12 | to give a 57-nonth sentence, then essentially what

13 | the Court would do would be to subtract 23 from

14 | that. And then the actual sentence that the Court

15 | woul d i npose woul d be 34 nonths, as far as what the

16 | actual judgnent woul d read.

17 And, of course, you know, for the purposes

18 | of the judgnent, it would be a departure. You know,

19 | as far as, as recommended under 2L1.2, as far as

20 | Application Note 7.

21 So that, of course, would be in the

22 | judgnent itself that the Court had departed from

23 | that guideline range sentence.

24 THE COURT: Under st ood.

25 Can | ask the Governnent, Ms. Dana, do you
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1 | have any Governnent position on credit for tine

2 | served on the felony DW from 20187

3 M5. DANA: Candidly, no, your Honor.

4 | want the Court to do what it would

5 |typically do in these circunstances. | know each

6 | judge handl es these issues differently, but | don't
7 | have a position, a specific position on that issue.
8 THE COURT: Under st ood.

9 Ckay. Do we have any character statenents
10 |in the formof live witness testinony to take up

11 | today, Ms. Kine-Godw n?

12 M5. KIME-GOODWN: | don't, your Honor. |
13 | just have the letters that the famly wote.

14 Your Honor, and just -- | would like to

15 | cooment as far as the Governnent's position because
16 | I know, your Honor, a lot of times, | want to assure
17 | the Court, I"'mnot -- I'mnot here asking the Court
18 | to take this departure position as far as credit for
19 [ tinme served in inmgration cases.
20 If the Court does nmake a ruling, you know,
21 |in this instance, we understand that it is heavily
22 | fact based and it is not a position where the Court,
23 | just because the Court decides to do that in this
24 | case, that it is sonething that this Court has to do
25 | in every case.
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1 You know, we, you know, nake this argunent
2 |tothe Court that it is appropriate in this case
3 | under these circunstances, given the type of
4 | background, history, and characteristics that we
5 | have in this case.

6 So | just want to nmake sure that the Court
7 | understands that, that we understand that, you know,
8 | we don't want to put the Court in the position where
9 | we are saying that the Court does need to do that in

10 | every single 1326 case where this cones up, because

11 | it cones up a lot. But we do think that that

12 | appropriate in this particular case, given the facts

13 | and ci rcunst ances.

14 THE COURT: Understood. | appreciate

15 | that.

16 So let nme read off the character letters

17 | that | have, nmake sure | have covered all of them

18 | that you have sent to ne.

19 So | have letters fromVirginia Villa

20 | Nueva, Joe Felix Vasquez, Juan Vasquez, Maria

21 | Vasquez, Belisa Martinez, Blanca Villa Nueva, Eric

22 | Fernandez, and Crystal Gonzal ez.

23 Is ny list conplete, Ms. Kine-Goodw n? |Is

24 | there any letter that | am m ssing that you know of ?

25 M5. KIME-GOODWN: It is, your Honor.
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1| That is correct. That is all there are.

2 THE COURT: Ckay. Got it.

3 In light of that, | think |I need to hear

4 | fromyou, M. CGonzal ez-Enriquez, if you wish to

5| speak to ne. You can speak to ne, if you want to.

6 | You do not have to. It is your choice.

7 THE DEFENDANT: | apologize. And | wll

8 | not cone back here illegally. And | believe that is
9 lall. I will never do what | did again. | know that
10 |1 did wong, but I wll never do that again.

11 THE COURT: Ckay. So before | set a

12 | sentence, | need to address the downward departure
13 | or variance request.

14 So |l knowit flows fromthe presentence
15 | report; you nmade the argunent here today. | wll

16 | construe that as a notion.

17 So here's what | plan on doing with that
18 | request.

19 | hate departures. |1'mnot saying | hate
20 | all requests for departures; but departures always
21 | get us in trouble. [I'mgoing to vary down, not as
22 | nuch as you want ne to, but |I'm going do construe
23 | this as a variance instead of a departure.
24 | know the basis in 2L1.2 is the state
25 |time giving credit for the federal sentence. | get
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1 |that. And | get that nme, adjusting ny ultimte

2 | sentence, is really the only way | can acconplish

3 | what ny sentencing objectives would be. But I'm

4 | going to do though a variance instead of a departure
5 | under 2L1. 2.

6 Here | think 52 nonths is the right

7 | nunber, in ny mnd. And so |I'mvarying down, but

8 | only giving you part of what you are asking for. So
9 l"'messentially construing it as a variance and

10 | granting it in part.

11 I"mstill looking at the 3553(a) factors,
12 | which I flush out in a nonent and al so | ooki ng at

13 | those three factors from2L1.2. And | think it is
14 | m xed bag in 2L1.2. There was engaging in felony

15 | conduct after re-entering the U S., which | find

16 | concer ni ng.

17 On the flip side, as Ms. Dana has poi nted
18 | out, this is not the nost serious of crinmes that we
19 | see in cases like this, but there was a hi gh nunber
20 | of them right? It is the quantity that concerns
21 |me. So I'mnot going to do one-to-one credit on
22 | time served, if that nakes sense.
23 So | think those factors certainly do
24 | factor, but they don't get ne down to 34 nonths. |
25 | think 52 nonths is the right nunber in this case.
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1|So I'mconstruing the request for a downward

2 | departure as a request for a variance and granting
3]it in part.

4 Based on that ruling, is there anything

5| prohibiting me fromnoving to set a sentence at this
6 | time, Ms. Dana?

7 M5. DANA:  No, your Honor.

8 THE COURT: Anything stopping ne from

9 | setting a sentence at this tine, M. Kine-Goodw n?
10 M5. KIME-GOODW N:  Not at this tine, your
11 | Honor .

12 THE COURT: Ckay. So | have | ooked at the
13 | factors from18 U S. Code 8§ 3553(a), the advisory

14 | sentenci ng gui deline, the conduct fromthe factual
15 | resune, and all the mtigating and aggravati ng

16 | factors, it is ny judgnent that the Defendant

17 | G| berto Gonzal ez-Enri quez should be commtted to

18 | the custody of the Federal Bureau of Prisons for a
19 | period of 52 nonths.

20 " mnot ordering a fine because the

21 | Defendant | acks the financial resources or future

22 | earning capacity to pay a fine.

23 ' mordering the mandatory, speci al

24 | assessnent of $100. W order it in every case and
25 | it is due and payabl e i medi ately.
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1 On the restitution, | don't believe

2 | restitution is applicable in this case.

3 On supervised rel ease, | am ordering that
4 | upon release frominprisonnent that the Defendant

5 | shall be placed on supervised rel ease for a

6 | three-year term This is what hel ped bring nme down
7 | to the 52-nonth sentence that | set, in part because
8 | of what Ms. Dana was argui ng.

9 Under 18 US Code 8§ 3583(d), as a condition
10 | of supervised release, upon the conpletion of the

11 | sentence of inprisonnent, the Defendant shall be

12 | surrendered by the Federal Bureau of Prisons to a

13 | dual l y-authorized immgration official for

14 | deportation in accordance with the established

15 | procedures provided by the Immgration and

16 | Nationality Act at 8 US Code § 1101.

17 As a condition supervised rel ease, the

18 | defendant shall remain outside the United States.

19 | If the defendant is not deported i medi ately, upon
20 | rel ease frominprisonnent, or should the defendant
21 | ever be within the United States during any portion
22 | of the tinme of supervised rel ease, the defendant

23 | shall also conply with the standard conditions

24 | recommended by the U. S. Sentenci ng Conm ssion and

25 | shall conply with the mandatory, discretionary,
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1 | special, and additional conditions set forth in the
2 witten Notice of Intent to I npose Conditions of
3 | Supervi sed Rel ease.

4 Ms. Kinme- Goodwi n, have you reviewed those
5 |terns of release with your client in Spanish?

6 M5. KIME-GOODW N: | have, your Honor.

7 THE COURT: You have explained themto

8 | hin®

9 M5. KIME-GOODWN: | did, your Honor.

10 THE COURT: Do you think your client

11 | under stands t hen?

12 M5. KIME-GOODWN: | do.

13 THE COURT: Ckay. Any objections that you

14 | want to nake any of those specific terns?

15 MS. KI Me- GOODW N: No, your Honor.

16 THE COURT: Ckay.

17 Then | need to ask you, M.

18 | Gonzal ez- Enri quez, do you understand the terns of

19 | supervi sed rel ease?

20 THE DEFENDANT: Yes. She expl ai ned t hat

21 | to me and | under stand.

22 THE COURT: Gkay. Thank you, M.

23 | Gonzal ez- Enri quez.

24 | have this docunent that you have both

25 | signed. | need to ask before signing if the
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1 | Governnent has any objections to it?

2 M5. DANA:  No, your Honor.

3 THE COURT: Ckay. Then | will signit.

4 |1t is dated today. And |I'mordering these

5| conditions of rel ease inposed as stated in the

6 | witten notice.

7 Now | need to explain why | set the

8 | 52-nonth and three-year sentence that | set.

9 The 3553(a) factors are, first, the

10 | history and characteristics of the Defendant. Here
11 | it includes six arrests and convictions for DW, and
12 | the | ongest termof inprisonnent was five years.

13 The second factor is the nature and

14 | circunstances of the offense, to reflect the

15 | seriousness of and provide just punishment for the
16 | of fense, which involved the Defendant being found
17 | illegally in the U S., subsequent to his arrest on
18 | Septenber 25th, 2018, for driving while intoxicated.
19 That is Case No. F-1857919 in Dall as,

20 | Texas.

21 And then the final factor is pronoting

22 | respect for the law, affording adequate deterrence
23 | to crimnal conduct and protecting the public from
24 | further crimes of the Defendant. Here the Defendant
25 | has not been deterred by his prior terns of
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1 |inprisonnment and has shown little respect for the

2 | laws of the United States.

3 These factors are why | granted in part

4 | your request for a downward vari ance.

5 Finally, | wll say that |'m expressing,

6 | adopting, inposing, and ordering the discretionary

7 | conditions of supervised release in the witten

8 | notice, because they are consistent with the factors
9|in 18 U S. Code 8s 3583(d)(1), (d)(2), and (d)(3),
10 | and they involve no greater deprivation of liberty
11 | than is reasonably necessary.

12 On deportation, paragraph 69 of the

13 | presentence report notes that the Defendant is

14 | deportabl e under the follow ng conditions: First,
15 | he's a citizen of Mexico and an alien; and second,
16 | he's the subject of a prior order of renoval.

17 Based on this information, |'mfinding

18 | that the presentence report bears sufficient indicia
19 | of reliability to determ ne by a preponderance of

20 | the evidence that the Defendant is deportable from
21 [ the United States pursuant to 8 US Code § 1227.

22 So | have stated the sentence and the

23 | reasons for it.

24 Are there any objections fromthe

25 | Gover nnent ?
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1 M5. DANA:  No, your Honor.

2 THE COURT: Ckay. Are there any

3 | objections fromthe defense? You are not waiVving

4 | any of your prior objections or your request for a

5| full downward departure?

6 M5. KI ME- GOODW N:  Under st ood, your Honor.

7 | No objection.

8 THE COURT: Ckay.

9 So | amordering the sentence inposed as
10 | stated. | will say that even if | had gotten the
11 | gui del ines range wong, | would have inposed that
12 | sane 52-nonth and three-year sentence as evi denced
13 | by the fact that | threw out the guidelines and
14 | granted a vari ance.

15 So, Ms. Kine-Goodwi n, are there any

16 | requests you want to make on pl acenent, close by

17 | because of famly, or nedical treatnent or

18 | vocati onal training?

19 M5. KIME-GOODWN:  We would like a

20 | recommendation for place at FCI Segoville, your

21 | Honor, so that he can be close to his famly who

22 | lives within this area.

23 THE COURT: Understood. | will make that.
24 | assune, Ms. Dana, the Governnent has no
25 | obj ecti on.
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1 M5. DANA: No objection, your Honor.

2 THE COURT: Ckay.

3 So, Ms. Dana, it is a one-count

4 |indictnment. | assune there is nothing to dismss,

5| but I''mjust making sure.

6 M5. DANA: No. | checked as well, your

7 | Honor. There is nothing.

8 THE COURT: Let's tal k about appeal.

9 So if you decide to appeal, you need to
10 | foll ow your notice of appeal within 14 days of when
11 || enter a witten judgnent in this case.

12 | should get that witten judgnent on file
13 | by tonorrow.

14 O if the Governnent decides to appeal,

15 | then you have 14 days from when the Gover nnent

16 | appeals to file your notice of appeal.

17 If you decide to appeal, you have the

18 | right to apply for |l eave to appeal in fornma

19 | pauperi s, which neans the Governnent pays the cost
20 | of appeal .

21 Ms. Kinme-Goodwin, |'msure you can help
22 | M. Gonzal ez-Enriquez with those fornms, if he needs.
23 M5. KINME-GOODWN: We will, your Honor.

24 THE COURT: So | have the separate Notice
25 | of Right to Appeal formthat you, M.
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1 | Gonzal ez- Enri quez have signed and you, Ms.

2 | Kime-Goodwin. | will signit. It is dated today.
3 And | will just rem nd you both that that
4 |is your notice of your right to file an appeal, not
5 | your actual notice of appeal.

6 | don't have anything further in ny files.
7 | 1ls there anything further, Ms. Dana, fromthe

8 | Governnent's perspective?

9 M5. DANA: No, your Honor. Thank you.

10 THE COURT: Ckay. Anything further, Ms.
11 | Ki me- Goodwi n, for the defense?

12 M5. KIME-GOODWN: Not at this tine, your
13 | Honor .

14 THE COURT: Ckay.

15 M. Gonzal ez- Enriquez, you are hereby

16 | renmanded into the custody of the United States

17 | Marshal .

18 Thank you for the good argunent today.

19 | Court is in recess.

20 THE COURT SECURITY OFFICER:  All rise.

21 (Proceedi ngs concluded at 10:51 a.m)

22

23

24

25
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