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Hmfzh States Court of Appea[z

- For the Seventh Circuit
Chicago, Illinois 60604

Submitted March 15, 2022
Decided June 17, 2022

Before
ILANA DIAMOND ROVNER, Circuit Judge =~
. MICHAEL B. BRENNAN, Circuit Judge

MICHAEL Y. SCUDDER, Circuit Judge- = i+ " io

~ No. 18-2812
DAVID WILLIAM LINDER el e e ..Appeal from the Uruted States District
Petztzoner—Appellant " Court for the Central District of Ilinois.
v : T AP N f",’-:NO'-'-.“V]?:115::‘Cy;01055-SI?'D
BRIAN LAMMER, ‘Sara Darrow,
Respondent-Appellee. Chief Judge.

ORDER
David Linder appeals the district court’s denial of his pétitioh under 28 US.C.
§ 2241 and the saving clause of §2255(e). We summarily affirm the judgment.

| Background

In 2005, a jury in the Eastern District of Virginia convicted Linder on 27 counts
for his role in unlawful drug distribution. No. 2:04-CR-00191 (E.D. Va. Feb. 15, 2005).
Relevant here, Linder was convicted of one count of conspiracy to distribute 5-MeO-
DiPT (commonly called “Foxy”), and other controlled-substance analogues, 21 US.C
§§ 841(a)(1), (b)(1)(C), 802(32), 813, 846. The jury also found that a death resulted from
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the drugs that Linder distributed or caused to be distributed. That fmdmg, along with |
Linder’s prior felony drug conviction, mandated a life sentence.

- On direct appeal, the Fourth Circuit affirmed,. United States v. Linder, 200 E. App’x
186 (4th Cir. 2006). Linder unsuccessfully moved to vacate his sentence under 28 U.S.C.
§ 2255. No. 2:07-cv-00581-JBE (E.D. Va. 2008) (denying motion); 329 F. App x 489 (4th
Cir. 2009) (denymg certificate of appealability). .

. Today. S Savmg—Cl;ause Petition. :

Linder now seeks a writ of habeas corpus under 28 U.S.C. §§ 2255(¢) and 2241.
- No. 1:15-¢v-01055-SLD (C.D. IlL. Nov. 2, 2017). (Currently, Linder is imprisoned at FCI
Terre Haute, in Indiana. When he filed this petition, however, he was.at BCI Pekin, in
Illinois.) Linder raises two claims: ‘ \
(1) Given McFadden v. United States; 576.U.5. 186(2015),. the jury. was. improperly
nstructed on the knowledge necessary for.a,controlled- substance -analogue - .
- conviction under § 841(a)(1) and - T L e e e e e

47(2) under Burmge . Unzted States 571 U S 2@4 (2014) the ]ury mstruchons ‘

. improperly permitted a resulting-in-death enhancement even if jurors de not
conclude that the distributed substances were-a: b_g_t—for_,c_aus_e of the ,vmﬁm{ s~ -
death. '

-a.. Thé McI_—“adden-C{laimz _

i _.‘

._T‘:e Tlinois- based dlSuu.t ccar{ cundaued t‘lm Lh der’s ]\/’ bruddeu claim
necessarily fails because his jury mstruc’aons satisfy the rule later announced in -~
McFadden. For a:.conviction under §.841(a)(1) the government must prove “that the
defendant knew he was dealing with a ‘controlled substance.””- McFadden, 576 U.S. at
188-89. For an analogue conviction, there are two available paths: “When the substance
is an analogue, the knowledge requirement is met if the defendant knew that the
substance was controlled under the CSA or the AhalOgue Act, even if he did not know.
its identity,” or else “if the defendant knew the specific features of the substance that
make it a ‘controlled substance analogue.”” Id. at 189. Only if the defendant knows-
neither of those two things does the government fail to establish this element.
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Under that rule, there is no debatable claim here. Linder’s jury instructions
required the government to prove beyond a reasonable doubt that (1) “the defendant
did know that some type of controlled substance analogue was distributed,” and (2) “at
the ime of such distribution the defendant was familiar with the nature of the
substance.” And the instructions further explained, using the language of § 802(32), the
characteristics that make a substance an analogue under the Act—ithas a chemical
structure that is substantially similar to the chemical structure of a controlled substance
in schedule I, and it has a hallucinogenic effect on the central nervous system that is
substantially similar to or greater than the effect of a controlled substance in schedule I.
These instructions comport wfch McFadden’s requlrements There are no grounds for
further rev1ew of this claim.- - " s ’ : s o

PR [ °
4 A L

b. AT'he Bufrage. fC‘laim

Linder’s Burrage clalm is more complicated —but in any event, he proposes no
plausible argument that it quahfles i saving-clause review. Under Burrage, the - ¢
government must prove beyond-a reasoriable doubt that the -substances were a biit-for
(or sufficient) cause of the victim’s death. 571 U.S. at-210-16. The Suprerne Court
concluded thatsthis requirement of but-for causation is evident from the plain language
of § 841, which requires that death “results from” the use of the substance. In Burrage
the trial court had erred by giving jurors.arn’ extta instruction that the government need
only prove that the distributed drug Had merely contributed to the cause of death.

Wehave said that in most if not all cases, simply repeating the statute’s “
from” language will adequately alert jurors that but-for or sufficient: causation is
needed. See, e.g., Harden v. United States, 986 F.3d 701, 705-07 (7th Cir. 2021). But here
the instructions added a potentially problematic overlay: “a finiding by you that, but for
the victim Phillip Conklin ingesting the charged controlled substance analogues’
distributed or caused to be distributed by the defendant, if you find the analogues were
intended for human consumption, the victims would not have died, satisfies this
standard.” (Emphasis added.) Linder contends that this language was too permissive;
jurors, he worries, could take it to mean that thereare other ways to satisfy the
standard, ways not 1nvolv1ng but-for or sufficient causation. : '

results

But we need not resolve the merits of this argument, because § 2255(¢) does not
permit the petition to'be “entertained” if Linder cannot show that an ordinary § 2255
motion and direct appeal would have been inadequate vehicles to contest the jury
instructions. Specifically, Linder has failed to meet his burden of establishing that
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Fourth Circuit precedent had foreclosed a Burrage-like argument on direct appeal or in
his § 2255 proceeding. See Montana v. Cross, 829 F.3d 775, 783 (7th Cir. 2016) (saving -
clause requires previous foreclosure of argument). Cf. Jones v. Hendrix, No. 21- 857, 2022
WL 1528372 (May 16, 2022) (grantmg certiorari to evaluate Eighth Circuit’s stricter
saving-clause test, which does not permit a pehtron based on new arguments about the
meaning of a statute, even if those arguments were previously foreclosed)

" 'We ordered the parnes to submit posi’don statements on Whether Fourth Circuit
precedent foreclosed a Burrage-like argument at any earlier stage of the case in the
Eastern District of Virginia. In  response, the government explains that it could not find
any such Fourth Circult case. And in thi i5 errmzt a Bwvaoa~hl\e argument was available -
as early ¢ as 1992. See Prevatte v. Merlak, 865 F.3d. 894 898 99 (7th Cir. 2017). Meanwhile,

. at least one unpublished case from the Fourth C1rcu1t suggests that but-for causation.
was required in that circuit as early as 2010: See United States v. Schnippel, 371 F. App’x
418, 419 (4th Cir. 2010) (”In order to establish beyond a reasonable doubt the final. -
element of the offense the Government must show that the vrct‘rm s.use of the heroin .-
recelved from Schmppel was a but for cause, of her death ”) And Schnzppel did not say
that it was overruling any prior precedent that enabled a conviction on a lesser finding. .
- Linder counters that United States v. Patterson .38 F. 3d 139 (4th Cir. 1994), .
' defmltrvely foreclosed the Bur rage argument he now seeks to make but this is rmstaken
In Patte7son the Pourth Circuit consrdered whether the government was required to.
prove that an overdose death was “the intended or foreseeable result” of the drugs at
issue. Id. at 145. In other words, Patterson asked whether the resulting-in-death
enhancement requires the drugs to be a proximate cause, which is measured by

foreseeability or intent; but-for causation, a separate concept, was not at issue. The
Fourth Circuit concluded that proximate cauisation is not an element of the crime,

reasoning that § 841(b)(1)(C) does not require a finding “that death resulting from the
use of a drug distributed by a defendant was a reasonably foreseeable event.” Id. This

holding says nothing about but-for causation.

More than that, this 1994 holdmg matches the law in the federal courts of appeals
today: the government need not prove that the drugs were the proximate cause of the
death. See Burrage, 571 U.S. at 210 (explaining difference between “actual” and “legal
cause (often called the ‘proximate cause’) of the result,” and declining to decide whether
jury must be instructed as to proximate cause); United States v. Harden, 893 F.3d 434,
447-48 (7th Cir. 2018) (citing Patterson and agreeing with every circuit to have
considered the issue that § 841(b) does not require proof of proximate causation);

a4
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United States v. Alvarado, 816 F.3d 242, 249 (4th Cir. 2016) (opmmg that Fourth Circuit’ s
pre-Burrage precedent on prox1mate cause “remains good law”). Indeed, the Patterson
courfdeclined to address specifically whether § 841(b)(1)(C) requires but-for causation
or whether “there is an intervening or superseding cause exception to [its] application.”
Patterson, 38 F.3d -at 146. The court concluded that the facts did not support any
intervening or superseding cause in Patterson’s case. In short, there is no colorable
argument that Patterson’s holding on foreseeability and prox1mate causation foreclosed
a Burrage—hke clarm about but—for causanon

. Bécause Linder has not identified any Fourth Circuit decision fdreclbsing the
Burrage argument he how seeks to nake, he has failed to satisfy § 2255(e) s saving
clause. Under that statute, then, his request for habeas revrew m thlS c1rcu1t ”shall not

be entertamed v 28 U S C § 2255(e)

......

Finally, to the extent that Lmder iidatls to cotitest the suffrcrency of the ev1dence
supporting his conviction and senitence; that cla1m does not rely on any new statutory
interpretation by ]udges Indeed L1ndér Was free to ralse that challenge at the tlme of

. .‘.i-.u. is

his direct appeal

Accordlngly, we surnmarlly affirm the dlstnct dourt’s ]udgment L1nder has filed
a motior to stdy an ev1dentlary hearlng he says is'scheduled in the district court We do -
not see that any proceedlngs are ongomg in the dlstnct court In any event we deny '
Linder’s motion: ' o '
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Hnited 0%1&125 @nurf of Appeals

For the Seventh Circuit
Chicago, Ilinois 60604

 August 24, 2022
Before | |
ILANA DIAMOND ROVNER, Circuit ]udge; _
MICHAEL B. BRENNAN Czrcuzt ]udge

MICHAEL Y. SCUDDER, Circuit Judge

No.18:2812 ' 5
DAVID WILLIAMLINDER, ~ Appeal from the United States District Court
Petitiorier-Appellant, for the Central District of Illinois.
v, | " No. 1:15-cv-01055-SLD
BRIAN LAMMER,, Sara Darrow,
Respondent-Appellee. -  Chief Judge.
ORDER

, No judge of the court:havin_g cél_légfl for a vote on the Petition for Rehearing and
Rehearing En Banc, filed by Petitioner-Appellant on August 1, 2022, and all of the
judges on the original panel having voted to deny the same,

IT IS HEREBY ORDERED that the Petition for Rehearmg and Rehearing En
Banc is DENIED.
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Supreme Court of the United States
~ Office of the Clerk
Washingto'n, DC 20543-0001

S o, Scott S. Harris
R ‘Clerk of the Court .

. Nove_mber 8, 2022 (202) 479-3011

Mr. David William Linder
Prisoner ID #25913-048
P.O.Box 33

Terre Haute, IN 47808

Re: David William Lifider = -
v. Brian Lammer, Warden _ :
Application No. 22A412: ' . U e Ty

Dear Mr. Lmder ST T,
The apphcatlon for an extension of time within which to file a petltlon.

for a writ of certiorari in the above-entitled case has been presented to -
Justice Barrett, who on November 8 2022 extended the t1me to and

1nc1ud1ng January 21 2023 i b

Th1s letter has been sent to those des1gnated on’ the attached
notification list. STt nE o ;o f

! 2% Y Gincerely,

a _ " Scott S. Harris, Clerk.

' // s

b - s,
! L y/x //ﬁ,t. .

/ J acob A. Levitan
' Case Analyst
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SUPREME COURT OF THE UNITED STATES
OFFICE OF THE CLERK
: WASHINGTON, DC 20543-0001

January 27, 2023

David W. Linder

#25913-048

P.O. Box 33 -
Terre Haute, IN 47808-0033

RE: Linder v. Lammer, Warden
No: 22A412

Dear Mr. Linder; . . = = =

The above-entitled petition for writ of certiorari was- postmarked January 19, 2023
and received J anuary 27,2023. The papers are returned for the following reason(s):

The petltlon fails to comply with the content’ requ1rements of Rule 14. A gulde for’
in forma pauperls petitioners and a copy of the Rules,of this Court are .
enclosed. The guide includes a form petition that may be used. '

“No motion for leave to proceed in forma pauperis, signed by the pet1t1one‘f'0l by.
counsel, is attached. Rules 33.2 and 39. The motlon must be s1gned

No notarized afﬁdav1t or declaratlon of 1nd1gency is attached Rule 39 You may
.use the enclosed form. . . .

Please correct and resubmit as soon as possible. Unless the petition is submitted to
this Office in corrected form w1th1n 60 days of the date of this letter, the petition will -
not be ﬁled Rule 14.5. 3

A copy of the corrected petition must be served on opposmg counsel

Please also be advised that, as the maximum extensmn of time allowed by statute and
rule was already granted in this case, no application for further extension of time can
be filed. The Rules of this Court also make no provision for the filing of an
application to extend the time to file-a corrected petition.

Sincerely;
Scott S. Harris, Clerk
By: B ,;.'"""” {,

/ Ta acob L’/ev1tan
< (202) 479-3392
Enclosures
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1:15-cv-01055-SLD #90 Page 1of 12 : E-FILED
E Tuesday, 14 August, 2018 03:29:13 PM
Clerk, U.S. District Court, ILCD

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS

PEORIA DIVISION

DAVID WILLIAM LINDER, | ) |

Petitioner, ; '
V. 3 Case No. 1:15-cv-01055-SLD
STEVE KALLIS, Warden, g

Respondent. ; e

. ORDER
| Before the Court are.Petitioner David Linder’s two motions for a copy of this Court’s '~

November 2 201 7 Order ECF Nos 76& 77 ‘motlon to amend Judgment pursuant to ‘F ederal

';'t

Rule of Civil Procedure{59(e), ECF No. 78 prp‘posed order grantmg the motlon to amcnd

judgment, styled as a motlo,n, EC.E No,,,'ié-_ﬁmo,t,lan fgf_ an,ewdcpn,ary‘hear_mg, ECF.No. SQ,;

certification of the tlmplmess of the motton to: amend judgment styled as a motion, ECF No 81;

< f \:;' s
A t o £

T ]
: "‘» . I

mandamus 1mproperly ﬂled beforc this Court, ECF No 86 The Court has’ also reviewed several

{

other ﬁnﬁgs‘by’L‘indefihat‘ééﬁta'in'ada‘it‘éhal aigument. ECF Nos."7s, '8'4"83 &89, Forthé'’

reasons that follow, the motion to amend Judgment and the motlon for an evndentlary hearmg dre’
-~ VR V.o i .
+ La Sy P i .{

DENIED and the remammg ﬁlmgs are MOOT

BACKGROUND“ B
’ s v I ' . i
2 On February 15, 2005, fol]owmg ajury trlal Lmder was cormcted of consplracy to
manufacture, distribute, or possess with intent to distribute controlled substances and controlled

substance analogues in violation of § 846 of the‘CbntrolIed Substances Act (“CSA™), 21 U.S.C.

! Unless otherwise noted, the facts recited here are repeated from this Court’s previous Orders. See ECF Nos, 43 &
73. ,

a9
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§§ 801-904.' The jury.f‘Ound that Linder distributed or caused to be distributed controlled
substance analogues that resulted in a death, Linder was sentenced to a term of life
.imprisonment.’ See 21 U.S.C. § 841(b)(1)(C) (providing that where use of a controlied substance
in schedules I oz I that was distributed by the defendant results in death, he “shall be sentenced
to a-term of imprisonment.of not less than twenty years or more than ife” and if the defendant
was préviously convicted of a felony drug offense there is a maridatory senterice of life

~ imprisonment) {*“‘death results’ enhancement™), He was also convicted of eighteen counts of -
distributing control!e_‘d substance analogues (counts two through nineteen in the indictment), in
violation of § 841(a)(1) of the CSAZ and the Controlled Substance Analogue Enforcement Act of
1986 (“A;nalogué Act”), 21 U.S.C. §§ 862(32)(A), 813;2 fivé courits of usé of a“c'dmmimiéationsv
facility to facilitate & drug crime, a mory laundering ccunt and a count of conspiracy to laurider
money, and a count of engaging in monetary transactions invelving ciitninal derived property.
See United States v. Linder, No. 2:04-CR-00191 (E:D. V. 2005). Thesc offenses all carried’
lesser sentences than life. Linder’s convictions were affirmed oh appeal. ‘United Statés v,
Linder, 200 F. App’x '1-_86', 187 (4th Cir. 2006). -Linder later scught postconviction relief under
28 U.S.C. §2255. See Linder v. United States, No. 2:07-cv-00581-J8F (E.D. Va. 2008). The §
2255 motion _waé ,denied and the Fourth Circuit declined to consider his-appeal. United Statés v,

Linder, 329 F. App’x 489 {4th Cir. 2009).

? Section 841(a)(1) of the CSA makes it unlawful knowingly to manufacture, distribute, or possess with intent to
distribute controlled substances. 21 U.S.C. § 841(a)(1). ' '

- 3 The Analogue Act “identifies a category of substances substantially similar to those listed on the federal controlled
substance schedules, 21 U.S.C. § 802(32)(A), and then instructs courts to treat those analogues, if intended for

human consumption, as controlled substances listed on schedule I for purposes of federal law, § 813.” McFaddenv.
United States, 135 S. Ct. 2298, 2302 (2015). ' ' : : .

2
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3 W On February 2,2015, Linder, who is incarcerated in thé Central District of Hlinois, fileda
petition pursuant to 28 U.S.C. § 2241. Pet., ECF No. I.# Linder sought relief under Burrage v".-
United States, -134 S..Ct. 881, 892 (2014), which interpreted the “death results” enhancement in
the CSA and held that “at least where use of the drug distributed by the defendant is fiot an" -
independently sufficient cause of the victim’s death . . . a defendant cannot be liable under the
[“death results” enhancement] unless such useis a but-for cause of the death or iﬁjuty.”- S
Respondent argued the petition was meritless because Burrage iwas not retroactive to casés-on
collatéral review and should be construed as a request for relief under §2255 and disinissed for* -
want of jurisdiction; Resp. 5-9,ECFNo.6.*- - . . =" WA R e

4-.. - Linder ihén._squghx leave to file 4 supplemental pleading pursuant to Federal Rule of Civil
Procedure 15. ECF Nq.i 15,5 The basis for.the amendment was the Supreme Court’s decision, -
on June 18, 2015, in McFadden v. United States, 135 S. Ct. 2298 (201 5),swhich interprétéd the
* knowledge requirement of § 841(a) and explained what the government must.prove where a
defendant is charged with ,distvr;i.vbu,tin-g,cgntrolled substance analogues. ‘The Court allowed'the -
amendment and gfant,ed Respondent the opportunity to respond: Mar. 20,2016 Order. The one- :
page response stated the holding of McFadden and that it had no bearing on whether Burrage -
was retroactive to cases on collateral review. Resp. Suppl. Pleading, ECF No. 19. :

5  OnMarch 23,201 7,-ti1e Court ruled that Burrage was retroactive to cas‘es‘;on collateral
review and directed Respondent to ﬁlé an additional response on the merits of the Burrage claim.
Mar. 23, 2017 Order, ECF No. 43. ' Respondent provided the Court with the jury instructions

from Linder’s trial and argued that the instructions relevant to the “death results” enhancement

4 Unlike a § 2255 motion, which must be brought in the district of oonv:cuon, a § 2241 petition must be brought in
the district of incarceration. Light v. Caraway, 761 F.3d 809, 812 (7th Cir. 2014).

528 U.S.C. § 2242 provides that a petition for a writ of habeas corpus “may be amended or supplemented as
provided in the rules of procedure applicable to civil actions.”

3
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Burrage claims. Iﬁ that case, Linder argues, the court’s analysis of the § 2241 petition premised
on Burrage “did not hinge on a jury instruction.” Supp. M-em. Mot. Am. Judgment 2. The Court
finds that Terry, 2017 WL 2240970, at *1-2, where the petitioner pleaded guilty to diétributing_ :
heroin that resulted in death, is not instructive as to the resolutior: of Linder’s petition.
b. McFadden Claim

4  Linder’s other principal argument in his motion to amend judgment is that the Court
permitted him to add a McFadden claim to his petition but did not address it thereafter. Mot..
Am. Judgment 2. On this point, he is correct and the Court will address the McFadden claim
now. Linder argues he was convicted on.counts two through nineteen, which charged
distribution of controlled substance analogues, on the basis of jury instructions deemed deficient
in McFadden. See Mot. Am. Judgment 6; Suppl. Mem. Mot..Am. Judgment 4-5; Suppl.
Pleading 1, 4-5, ECF No. 15-1. -

{0 When faced with a § 2241 petition from a fedzral prisoner, a court must first assess
whether the prisoner is entitled to seek such relief, “Normaily a federal prisoner is confined to
his remedy under 28 U.S.C. § 2255 ....” Brown.v. Rios, 696 F.3d 638, 640 (7th Cit. 2012).
Only if § 2255 is “inadequate or ineffective to test the legality of his detention,” may a federal
prisoner petition for a writ of habéas corpus under 28 U.S.C. § 2241. Prevatte v. Merlak, 865
F.3d 894, 897 (7th Cir. 201 7) (quoting 28 1).8.C. §:2255(¢)). To-seek relief under § 2241, a
petitioner must satisfy é three-part test: (1) he relies on a statutory interpretation case; (2) “the-
new rule applies retroactively to cases on coilateral review and could not have been invoked in
his earlier proceeding”;:and (3) the alleged “error is ‘grave enough . . . to be deemed a
miscarriage of justice corrigible therefore in a habeas corpus proceeding,” such as one resulting.

in ‘a conviction for a crime of which he was innocent.”” ‘Montana v Cross, 829 F.3d 775, 783

al4
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(7th Cir. 2016) (quoting Rios, 696 F.3d at 640, for tiw third prong); see also Inre Davenport,
147 F.3& 605, 611 (7th Cir. 1998) (describing habeas corpus as a procedure available only to -
correct “a fundamental defect in [the] conviction or sentence™).

\( ' Linder has satisfied the first part of the test. In McFadden, 135 S. Ct. at 2305, the
Supreme Court interpreted the knowledge requirement of § 841(a) and explained what the
governmen.t must prove where a defendant is charged with distributing cortrolled substance
analogues. - Thus, McFadden is a‘statiitory interpretation case. [

|1 *The second part of the test has two components: “re‘tma'ctivity and prior unavailability of
the challenge:”’ :‘Montana, 829 F.3d at 783. The Court -be‘gi.n'.s with the second:component, prior. -
unavailability of the challenge; and finds that Linder has satisfied it.” At the time-of his ditect
appeal and.initial § 2255 miotion, the argumient he advances now was foreclosed by Fourth .. ..
Circuit precedent. See Prevatte, 865 F.3d at _899 (explaining that a petitioner can satisfy this < *
component if the argument in his-§ 2241 petition was “foréclosed by circuit precedent” at the *
time of his direct appeal and.initial § 2255 motion); see also Morales v. Bezy, 499 F.3d 668, 672
(7th Cir.-2007) (explaining that “[o]nly’if'the position is foreclosed (as distinct from not being .
- supported by-—from beiné, in other words, novel) by precedent” is the second prong satisfied).. -+
_That 'ﬁ;ecedent ‘was United Stdtes v. .Kleckef,"348'F=;3d 69, 71 (4th Cir. 2003); which set forth the
elements the government had to prove to obtain-a conviction under the Analogue Act: (1) . * '~
“substantial chemical similarity between the alleged analogue and a controlled substance”; (2) -
“actual; intended, or claimed physiological similarity”; and (3) “intent that the substance be
consumed by humans.;’ Id (emphasis omitted). In United States v. McFadden, 753 F.3d 432,
443-44 (4th Cir. 2014), which the Supreme Court ultimately vacated, the Fourth Circuit rejected

the defendant’s argument that the government was required to prove that “he knew, had a strong -

alb
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suspicion, or deliberately avoided knowledge that the allegéd CSAs possessed the characteristics -
of controlled substance analogues.” The Fourth Circuit rejected the defendant’s argument, which
was based on United States v. Turcotte, 405-F.3d 515, 527 (7th Cir. 2005), as out of step with the
law of the Fourth Circuit, citing Klecker. :McFadden, 753 F.3d at 444 (“[T]he {Analogue] Act:
may be applied to a defendant who lacks actual notice that the substance at iss1'le could be a
clontrolled substance analogue.”). These cases show that if Linder had made the argument he
now.advances, “he would cleariy have lost” under Fourth Circ;xit precedent. See Brown.v.
Caraway, 719 F.3d 583, 595 (7th Cir..2013).

[’5 As to ret’rﬁaCtivity,:McFadden is silent as to whether.its holding is retroactive to.cases.on :
collateral review.- However, “if the Court’s previeus hdldings . ;. logicaily permit no other.
conclusion than that the.rule is retroactive,’ the Siipreme Court will-have been déeme_d to have -
‘made” the rule retroactive.” Prevatte; 865 F.3d at 898-(quoting Price.v. United States, 795 F.3d .-
731, 733 (7th Cir. 2015)). A new rule anncunced by the Supreme Court applies to cases on
collateral review if'it is-substantive. Krieger-v United States; 842 F.3d 490, 497 (7th Cir. 2016).
Substantive rules include those that “narrow the scope of a criminal statute by interpreting its-. ..
terms.” See id. (quotation marks omitted) (holding Burrage provided-a new substantive rule that -
was retroactive to cases on collateral revie;ov); see also:Holt.v: United States, 843 F.3d-720, 722,
(7th Cir. 2016) (“[S]ubstantive decisions . . . presumptively apply retroactively on collateral
review.”); Montana, 829 F.3d at 784 (explaining that Rosemond v.-United 'States,»57'2 U.S. 65
(2014), “which addressed the requirements for criminal liability under [18 U.S.C.] §- 9»24,((3),” N
announced a substantivé rule that applies retroactively to cases on collateral review). Like
Burrage and Rosemond, McFadden is about the requirements for criminal liability—specifically,

-

‘what the government must prove to satisfy the knowledge component of § 841(a) where the

alé -
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defendant is charged with distributing controlled substance analogues. *See McFadden, 135 8. -
Ct. at 2305. In other words, McFadden narrowed the scope of § 841(a), creating “a sigrificant -
risk that a defendant stands convicted of an act that thg' Jaw does not make criminal.” Krieger,
842 F.3d af 500 (quotation marks omitted). The Court finds that McFadden is retroactive to
cases on collatéral review. - b

2‘{ Linder has also satisfied the third prong——.hg'alleged an error-“grave enough . . . to Be :
deemedv-a- miscarriage of justice corﬁgible‘theréfore in a habeas corpus proceeding.” Rios, 696-. .
F.3d at'640. The Seventh Circuit has permitted petitioners premiSing claims“on'-Supfcme Court:. |
statutFy interpretation cases that narrow:the elements of a:crime to seék relief under § 2241.
Kramerv. Olson, 347 F.3d 214, 218 (7th Cir. 2003).. ..Wé're'- it othérwise,.':-‘,‘thé unavailability of § .
2255 [would] effectively prevent[] [petitioners] from.obtaining review of what may have been a -
fundaméntal flaw in-their convictionézmepoésibility that the convictions hihged,on conduct*
Congress never intended to criminalize.” 1ds; see also. coOPA} v. United States, 199F.3d 898, : .~
901 (7th Cir: 1999) (explaining that where a petitioner has been “convicted of a nonexistent. . .
crime” therz is “in anybné-’sbdoki.;_l;  a clear miscarriage of justice”); In.re Davenport, 147F.3d ..
at-6f11 T{(“A procedure for postconviction relief can fairly be termed inadequate when it is: SOt
configured as to'deny a convicted defendant aiy opportunity foi judicial rectification of so .-
fundamental a defect in his conviction as having been imprisoned‘for a‘nonexistent offerise.”).
This is, in essence, what-Linder allég’es.‘ Accordingly, he may seek relief under § 2241.

lg " ‘Linder’s claim fails'on the merits. The Court finds that Linder’s jury was correctly

instructed of what was required to convict him of distributing controlled substance analogues ..

under McFadden. McFadden, 135 S. Ct. at 2305, held that “the [g]lovernment must prove that a

defendant knew that the substance with which he was dealing was ‘a controlled substance,’ even

2
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in prosecutions involving an analogue.” The government can prove knowledge in two ways. /d.
First, the government may establish “that a defendant knew that the substance with which he was
dealing is some controlled substance—that is, one actually listed on the federal drug schedules or
treated as such by operation of the Analogue Act—regardless of whether he‘ knew the particular
identity of the substance.” Id.: Second, the government may establish “that the defendant knew
the specific analogue he was dealing with, even if he did.not know its legal status as an
analogue ® Id That is, the defendant knew the substance had a “chemical structure e
substantxally s1mllar to [that] of a controlled substance in schedulc Torll” and “a 'stimulant',
_depressant, or ‘hallucmogen!c effect on the central ne\r_-ypus'systern" subStantially similar to or
greater than the effect of a controlled substance in schedule I or I1.” 1d. (quotation marks
omitted). o o S L
le Lmder s jury was\ gwen the followmg mstructrons relevant to counts two through
nineteen, Whlch charged knowmg and mtentronal drstrlbutlon of controlled substance analogues
in vrolatmn of 2] U S. C § 841 (a)( 1). The _|ury was mstructed how 1t was to determme whether
the substances he drstrlbuted constrtuted controlled substance analogues It had to find beyond a
reasonable doubt that the substance | - o -
Flrst Has a chemlcal structure that is substantlally srmllar fo the chemncal structure |
of a controlled substance in Schedule 1; and i :
Second: Has a hallucinogenic effect on the central nervous system that is

substantially similar to or greater than the hallucinogenic effect on the central
nervous system of a controlled substance in Schedule . .

Instruction No. 39, ECF No. 49-1 at 4344 (capitalizatlon altered). Next, the jury was instructed
on the essential elements of distribution of controlled substance analogues.

In order to sustain its burden of proof for the crime of distribution of controlled

- substance analogues as charged in counts two through nineteen of the indictment,
the government must prove the following four (4) essential elements beyond a
reasonable doubt:

10
als



1:15-cv-01055-SLD #90 Page 110f12 -

One: That the defendant knowingly and intentionally distributed the controlled:
substance analogue; and
Two: That at the-time of such drstrzbunon the defendant was familiar with the
nature of the substance; and

“Three: That the substance is a controfled substance analog‘ue as that term has been

previously defined for you; and
" Four: That'the defendant intended the substance for human consumptlon
Instruction No. 43, ECF No. 49-1 at'55 (emphasis added) (capitaliZation altered). The jury was
further instricted as to the kniowledge fequirement.”
Itis not necessary for the government to prove that the'defendant knew the precise -
nature of the controlled substance analogue that was distributed or the schedule 1
“sonirolled substahce that the-analogue was most similar to in structure and effects. -
“The government must prove beyond a reasonable doubt, however, that the

- defendant -did know that some - type of controlled. substance-analogue was .
dlsmbuted. L

Instruction No. 44 ECF No 49 l at 56 (emuhas‘xs added) (caprtahzatlon altered) |
17 These jury mstructlons comply w1th McF adden To convrct Lmder on counts two
through nmeteen the Jury found beyond a reasonable doubt that he “kn[e]w that some type of |
controlled substance analogue was drstrlbuted » erther because he knew that the substance wrth
whrch he was dealmg was a controlled substance analogue in terms of its legal status or because
he knew that a substance wrth “a .chemrcal structure” and “hallucmogemc effect on the central A
nervous system substantlally srmllar to [that] of a controlled substance in schedule I” was .
dlsmbuted lnstructlon Nos 39 44 Because Lmder s Jury was correctly mstructed as to the
Jaw, he is not entitled to habeas relref _
¢. Request for Evrdentrary I:learmg
[B Finally, Linder argues the Court erred in denymg his request for an evxdentrary hearmg

Mot. Am. Judgment 17. The Court denied the request in its discretion after finding, upon review

of the record, that no hearing was necessary. Linder has not persuaded the Court that this was

11
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manifest error and the Court again exei‘cises its diseretion in dén&ing Linder’s renewed ,feciue_st
for an evidentiary hearing, ECF No. 80. |
CONCLUSION
(4 Accordingly, the motion to amend judgment, ECF No. 78, is DENIED. While Linder is
correct that the Court permmed him to amend hls petition to add a McFadden claim and then
faxled to address it before Judgment was entered he i is not ent|tled to relief. Reopemng the case

wou]d serve no usefu] purpose ” 11 Charles Alan erght etal. supra § 2810 l The Judgment

whlch reads “Petmoner Linder’s motion for relief under 28 US.C. § 2241 is demed[ J’ remains. .

.:, the same. Linder’s motion for an evidentiary. hemng, ECF No 80 is also DENIED His other

motions, ECF Nos. 76, 77, 79, 81 82, 83 & 86 ‘are MOOT’ “[T]he [cemf cate of appealablhty] :
requirement does not apply to appeals in § 2241 casés.” Walker v. O’Brien, 216 F.3d 626, 638
(7th Cir. 2000). If Linder wishes to appeal, he must file a notice of‘appeal With the Clerk of this
Court within thirty days of the entry of this Otder.' See Fed. R. App. P. 4(2)(4)(A).
Entered this 14th day of August, 2018. | :
: s/ Sara Darrow

-+ .. SARA DARROW -
UNlTED STATES DISTRICT JUDGE r
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. Opinion .« | ' -

ORDER

Before the Court is David Linder's Petition for a writ of habeas corpus pursuant to 28 U.S.C. § 2241,
ECF No. 1. For the following reasons, the Court does not at this time rule on Linder's Petition, but
requests further briefing from Respondent, as specified herein. Before the Court are also a number
of motions Linder filed after the petition was fully briefed: a motion styling itself pursuant to Federal
Rule of Appellate Procedure 23(b), but apparently consisting of additional argument, ECF No. 25;
motions for subpoenas, ECF Nos. 26, 27, 31; a motion seeking an order to the same effect as a
subpoena, ECF No. 32; miscellaneous inquiries of the Clerk, ECF Nos. 28, 29; more argument, ECF
No. 30; a motion for bond, ECF No. 33; a motion for an evidentiary hearing, ECF No. 34; a motion
for an expedited ruling, ECF No. 35; and still more argument, ECF No. 36. The motions for
subpoenas, for order, for bond, and for an evidentiary hearing are DENIED; the others are MOOT.
Respondent's motion to substitute attorney, ECF No. 40, is GRANTED.{2017 U.S. Dist. LEXIS 2}

BACKGROUND1

Linder is jailed at the Pekin Federal Correctional Institution in Pekin, lllinois. He was convicted on
February 15, 2005 in the Eastern District of Virginia of several drug-related crimes, and sentenced
on May 17, 2005, to life lmprlsonment for conspiracy to distribute and possession with mtent to
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distribute 5-Methoxy-N,-N-Diisopropltryptamine (commonly cailed "foxy"2) resulting in death: 240
months of incarceration on each of eighteen counts of distribution of the drug; 240 months on two
counts of money laundering; 48 months for five counts of illegal use of a communications facility,
and 120 months for one count of engaging in monetary transactions involving criminally derived
property. See United States'v. David William Linder, Case No. 2:04-CR-00191 (E.D. Va. 2005). The
jury found as to the first count that a-death resulted from the drugs Linder distributed or caused to be
distributed for human consumption. He appealed the convictions to the Fourth Circuit Court of
Appeals, which affirmed them all. United States v. Linder, 200 F.App'x 186 (4th Cir. 2006). Linder
.then filed a petition for postconviction relief pursuant to 28 U.S.C. § 2255, which was considered on
its merits and denied on December 4, 2008. His appeal of this denial was dismissed{2017 U.S. Dist.
LEXIS 3} by the Fourth-Circuit for want of a certlflcate of appealablhty on July 29, 2009

He filed the instant petition for relief under 28 U.S.C. §22410n February 2,2015.
DISCUSSION ' ' :

. Legal Standard on a'.Pe"t\ition by a Federal Prisoner fdr I_ssuahce of a Writ of Habeas Corpus

Ordinarily, prisoners seeking postconviction relief from a federal district court's judgment must do so
via 28 U.S.C. § 2255, "the federal prisoner's, substitute for habeas corpus." Brown v. Rios, 696 F.3d
638, 640 (7th Cir. 2012). However, under the "savmgs clause" of 28-U.S.C. § 2255(e), if a motion
pursuant to the statute is "inadequate or ineffective to test the legality of [the petitioner's] detention,"
he may | test it mstead by seeking a writ of habeas corpus See 28 U S. C § 2241

To show that sectlon 2255 is madequate or tneffectlve,ﬁand that tssuance of a wnt of habeas corpus
may be warranted, a petmoner must establish three. threshold conditions. First, he must show that his
claim "eludes the permission in section 2255 for. .successive motions; if it does not, if therefore the
prisoner is not barred from filing a successwe suoh motion, then his 2255 remedy .is not inadequate
and he éannot apply for habeas corpus “In re Davenport 147 F 3d 605 611 -12 (7th Cir.-1998).
Section 2255 permtts successive motlons only when tpey are based upon_new. information that would
establish innocence by clear{2017 U.S. Dist. LEXIS 4} and convipcing.evidence, or upon a new and
retroactive rule of constitutional faw. 28 U.S, C.§ 2255(h) The first condition,-then, amounts to a
reqwrement that the challenge depend ona new interpretation of statute, rather than.of the . - .
Constitution. See Brown 696 F.3d at 640. Second the, weuld-be petttgener must show that the case

. he seeks.to rely on, aIthough decided after his initial 2255 petition, was.made retroactive in its effect.
“Id. Third, he must show.that the defect of whtch he Gomplams was "a grave enough error to be
deemed a miscarriage of justice corrlglble therefore.in a habeas. corpus-proceeding." /d. When a
sentence is mandatorily increased by operation of rule or statute later determined by the Supreme
Court illegal, the error thereby produced is sufficiently grave to warrant a habeas corpus proceeding.
Seé Narvaez v. United States, 674 F.3d 621, 623(7th Cir.'20711) (reversing appltcatlon of the
then-mandatory career offender-Séntencing Guideling as "constltut[mg] a mlscamage of justice").

Additionally, although petitions for habeas relief are filed in the federal judicial district where a
prisoner is incarcerated, United States v. Prevatte, 300 F.3d 792, 799 (7th Cir. 12002), a-petitioner
who challenges his federal conviction via a petition for habeas corpus may not take advantage of a
favorable difference in the interprétation of federal{2017 U.S. Dist. LEXIS 5} law between the circuit
where hé was sentenced and the circuit where he is now incarcerated. See Davenport, 147 F.3d at

" 612 ("When'there is a circuit split, there is no presimption that the law in the circuit that favors the
prisoner is correct, and hence there is ro basis for supposing him unjustly convicted merely because
he happens to have been convicted in the other circuit."). There is also a requirement, for section
2255 to be ineffective, that a defendant either have raised his legal argument on direct appeal and
on any initial 2255 petition for postconviction relief, or that he-have had "no reasonable opportunity”
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to do so because the law was settled against him. Davenport, 147 F.3d at 610

“Il. Analysis ' ' S
Linder contends both that the evrdence presented at his trial could not sustain a conclusion by the
jury that the foxy he distributed or conspired ta distribute was a but-for cause of death, and that.
anyway the jury was not instructed that it had to find the drug was a but-for cause of death. Petition
7-9. He relies on Burrage v. United States, 134 S. Ct. 881, 892,.187 L. Ed. 2d 715 (2014), in which
the Supreme Court held that "at least where use. of the drug distributed by the defendant is not an
mdependently sufficient cause of the victim's death or serious bodily injury, a defendant cannot be
liable under{2017 U.S. Dist. LEXIS 6} the penalty enhancement provision of 21 U.S.C. §
841(b)(1)(C) unless such use is a but-for cause of the death or injury." He argues that Burrage

- applies retroactively, and that therefore, the enhanced sentence imposed upon him for distribution of
"foxy" resulting in death was illégal. Mem. Supp. Petition 2, 4- 8, ECF No. 2. He also claims that he
was not able to present this argument in his original section 2255 petition because Burrage was
announced years later, and that because Burrage turned on statutory interpretation, he cannot bring
his-new challenge under section 2255, "and a writ of habeas corpus i his only available means of

. relief. /d. 9- 11 He also seeks a new trial on all the other counts of his original-conviction. Ad. 8-9.

Respondent argues only that Burrage hasno retroactrve effect, and that the Petmon should be
construed as a request for relief under 'section 2255 and drsmrssed for want of le’lSdlCtlon Response
.5-9;, ECFNo. 6. Nelther argUment lS persuaswe .

21US8.C. § 841( )(1)(C) under wh|ch Lmder was sentenced for drstrrbutlon of foxy wrth death
resulting, provides that the ‘penalty: fOl"dl’Strlbl.]thn ofa schedule | drug,-which foxy is, shall not be
more than twenty years,-but that"if death or’ 'sefious ‘bodily injury results‘from the use" of the .
substance, the{2017-U.S. Dist. LEXIS'7}- séntehce shall not bé less than tWénty "y‘ears or more than

" life: If a-defendant has sustamed a pnor cohvrctfdn for a felony drug ‘offense and death results the
minimum is life.3 In'Burrage, the Supreme ‘Court consideréd whether a defendant could be”  ©

‘ convicted unider the “death results” provrsmn“‘when the use of the controlled substahce was [merely]
a 'contributihg cause' 'éf the death . . .." Burrage; 134 S. Ct. at 886. Thé Court determrned that the
ordinary:meaning of "résult§ from," a: phrase sectron 841 uses withiout further explanatron imposes
a requirement of but-for causation." Jd.“at 889 This réading ‘compeiled the conclusion, quoted above,
‘that,'in ¢ases where thedrug in’ questrdn was nbt'an mdependently sufficient cause of death'or injury,

it must have been thé. biit-for cause of death or injury forthe sentencing enhancement to apply Id at
892: Becaluse the defendant in Buirage had been convicted by a jury instructed that distributed
heroin could have been jUSt a "contrlbutmg cause" of death the Supreme Court reVersed and '

remanded a0

The first questron for thls Court is- whether Lrnders Petrtron Wthh squarely challenges hls federal
sentence, falls into the exceptlon to the general.rule that such attacks must be mounted;under{2017

U.S. Dist. LEXlS 8} section 2255 e e

.- ' 3% ¢
First, it is plam that Burrage rests ona statutory rather than constltut1onal mterpretatlon Justlce
_Scalia determined that the “ordlnary meaning;" id..at 887, of the statutory phrase "results from™
‘required but-for causation. /d. at 887-88. No constitutional interpretation was required. Thus, Linder
wouid not be permitted to challenge the legality of his sentence under Burrage via a successive
section 2255 petition because his challenge | rests on neither newly discovered evidence, nor-upon a
"new.rule of constitutional.law,” 28 U.S.C. § 2255(h)( ). Furthermore, he eould not have sought this
relief in his initial section 2255 motion because it was not then possible "to obtain relief on a basis
not yet establlshed by law." Davenport, 147 F. 3d at 610. Given that section 2255 is therefore -
,"rnadequate or ineffective," 28 U.S.C. § 2255(¢), to test the legallty of Linder's sentence, the Court
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must consider the other factors enumerated in /n re Davenport to determine whether Linder's’ Pétition
meets the other requirements for filing of a habeas petition by a federal prisoner challenging his
sentence. ' ' ‘ -

Second, a misapplication of the law raising a statutory minimum either from zero to twenty years, or
from zero to life, would constitute a "miscarriage of justice" sufficient to warrant relief via habeas .
.corpus. See{2017 U.S. Dist. LEXIS 9} Narvaez, 674 F.3d at 623. Citing Kramer v. Olson, 347 F.3d
214,218 (7th Cir. 2003), Respondent argues that because Linder is not raising a claim of actual
innocence under the statute in question, and arguing that he deserves to bear no criminal liability for
the conduct he was convicted of, he cannot challenge the legality of the mandatory minimum as
applied to him. Resp. Petition 7-8. But Respondent misunderstands Kramer and the requirement of
Davenport that a sentence have constituted "a grave enough error to be deemed a miscarriage of
justice." Brown, 696 F.3d at 640. Kramer, who had been fouind guilty of engdging'in a continuing
¢riminal enterprise ("CCE") and conspiracy to distribute marijuana’(or "marihuana,” as the siatgite has
it) could not challenge his CCE conviction be petitioning for habéas corpus, because the case he
‘used to challenge it, Richardson v. United States, 526 U.S. 813, 119 S. Ct. 1707, 143 L. Ed. 2d 985
(1999), "ha[d] no bearing on"whether Kramer's conduct violated the CCE statute."4 Kramer, 347 F.3d
- at'218. Lirider i$ not claiming that distribtion of foxy would riot Have exposéd him to criminal
liability; rather, that the conduct that he engaged in, while criniinal, did not fall within the ambit of
. seéction 841's harshef sentence for cases in which death results. If is riot fequired, to 'seek the writ of
" "habeas corpus, that a petitioner allege his conduct was not illegal; rather,{2017 U.S. Dist. LEXIS 10}
that he allege the.application of the law to him constituted a miscarriage of justice, which; the
Seventh Cifcuit has made clear, includes the illegal application.of mandatory séntence =,
enhanhcemerits, See Narvaez, 674 F.3d at 623 ("Because Mr. Narvaez's.caregr offender seritence
. was improper, his period of incarceration exceeds that 'g.’e}r'rjjjtté.d'ﬁy lawand constitutes a
‘miscarriage of justice."). = LT e R

The third question, and the main one upon which the parties disagree (although not the only question
for the Court) is whether Burrage has a, retroéctiv'ézie_f,ﬂg‘c‘,t, requiriig but-for causation of death for the
" erhanceménts of section 841(b)(1)(C) to.apply, not dﬁly,'ija,fter‘Burragéwq§’§hnounqéd,"but before.
Only under certain circumstances do new fulesannoungeqbytheSupre‘me ‘Coutt affect cases in
which final judgment has already issuéd. Oné of tHege circumstances is When the new rule’
announced is substantive. Welch v. United States; 136 S:"Ct. 1257; 1264, 104 L. Ed. 2d 387 (2016).
Rutes that "narrow the scope of a criminal statute by interpreting its terms, as well-as constitutional
determinations that place particular conduct or persons covered by the statute .beyond the State's
power to punish” are substantive and thus apply retroactively. Schriro v::Summerlin; 542 U.S. 348,
- 351-52, 124 8. Ct.:2519, 159 L. Ed: 2d 442 (2004);(internal citation omitted). "Such rules{2017 U.S.
. Dist. LEXIS. 11} apply retroactively because they necessarily:carry a significant risk that a defendant
~stands convicted-of an-act that the law does not: makecriminal or.faces a punishment that the law
cannot impose-upon him:" /d. at 352 (internal-quotation'marks omitted).‘While.the Supreme Court
has not yet decided whether Burrage is retroactive;:more than one circuit has, including the
- Seventh.. See Santillana v. Upton, 846 F.3d 779, 784 (5th-Cir. 2017).(¢holding that Burrage applies
retroactively to cases on collateral review); Krieger v. United States, 842-F.3d 490, 499-500 (7th Cir.
2016) (holding that Burrage isa retroactively applicable, substantive decision);:cf. Ragland.v. United
States, 784 F.3d 1213, 1214 (8th Cir. 2015) (per curiam) {concluding that Burrage challenges are
cognizable under§ 2255). Althéugh these holdings do not.have the same force that the Supreme
Court's determination’on retroactivity would, "[d]istrict and appellate courts, no less than the
Supreme Court, may issue opinions 'holding' that a decision applies retroactively to.cases on
collateral review. The jurisdictional (and precedential) scope of that holding differs, but it is a holding
nonetheless." Krieger, 842 F.3d at 499 (quoting Ashley v. United States, 266 F.3d 671,.673 (7th Cir.
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; 2001)). -

Respondent's argument that Burrage ought not to be construed retroactively consists of observing
that counsel has not been able to find cases holding that Burrage was retroactive and citing some
district court{2017 U.S. Dist. LEXIS 12} cases holding without argument that it was not. Resp.
Petition 6-7; cf. Krieger, 842 F.3d at 498 n.1 ("It is also true that-a number of district courts have
issued opinions holding that Burrage does not apply retroactively, although none with any significant
analysis."). Respondent has not addressed the Seventh Circuit's holding in.Krieger; presumably, if he
were to do so, it would be in order to withdraw his objection to the Court S construal of Burrage as
retroactive, at least under precedent in this circuit.

However, it is not only the law in the Seventh Crrcurt that the Court must consrder but the Fourth.
For if the Fourth Circuit had construed Burrage as non-retroactive, and thus as providing no succor
to prisoners who, like Linder, were sentenced earlier, Linder would not be entitled to relief available
only in a circuit which both happened to have a more favorable interpretation of the law and to
contain the prison where he was incarcerated (at least in the absence of any word from the Supreme
. Court on the matter) Davenport 147 F.3d at 612. However, the Court has been unablé to discover
any Fourth Circuit opinions deemmg Burrag ¢ either retroactlve or not, and while the Court has
discovered some district court cases in the Fourth{2017 U S. Dist. LEXIS 13} Cvrcwt ‘stating without
analysis that. Burrage is not retroactlve “and that retroactlvrty canndt be’ determrned by any court
other than the Supreme’ Court, this Court declines to follow their lead for the reasons stated above.
See, e.g., United States v. Grady, No. 5 1OCR0002 2015 U. S. Drst LEX]S 106374 2015 WL -
4773236, at *4 (W D. Va. Aug. 12, 2015)' 4 | dlsmlssed 627 F. App X 193 (4th Cir, 2015) ‘
Whether the Seventh Circuit's holdmg in't r'is deemed bmdln precedent on this Court or -
merely persuasive, the Court is, compell “or chooses to. foIIow it. rnders Petltlon qualrfres for’
section 2255's savings clause, and the Court has Junsdtctron to entertain it as an appllcatlon for relief

via the writ of habeas corpus

h Fmally, the Court rejects Respondent’s argument_ Resp Pet|t|on 8 9 that Llnders clarm rnust be
broughit, if at all, pursuant to, 2§ U ScC. § 2255 ¥ As explarned above Linder's claim as alleged
qualifies for sectlon 2255's sayrngs clause_, and may be brought . ag a petition for writ of habeas '
corpus. The Court reserves rutrng at this rrﬁe on Respondent's addltronat argument that Linder's
request for a new trral on the other 26 counts of hlS convrctlon is unsupported by argument

Linder's Burrage claim may haVe merrt but itiis not possrble to evaluate it completely at present
While Linder has included{2017 U.S. Dist."LEXIS 14} a copy of what.appears to. bethe
‘government's proposed.jury instruction on-"death resulting" from his original criminal trial,.Mem:
Supp. Petition Attachment 1, it is unclearwhether this is the text'of the instruction as offered to the

. jury. Much turns on this jury instruction: (and other-relevant instructions given to the jury5), and upon
whethier.the instructions permitted the jury.impermissibly to convict Linder for something other than
but-for causation of death. For if the jury-instructions erroneously authorized thejury to convict
Linder for something other than-but-for causation, and there is grave doubt whether-the instructions
had a substantial and injurious-effect on-the jury's verdict, reversal:will be warranted.6-See Sorich v.
United States, 709 F.3d 670, 674.(7th Cir. 2013)-(articulating this standard for determining whether
reversal is warranted on collateral review of erroneous jury instructions). The rules governing section

- 2254 and 2255 proceedings provide that “[i]f [an] answer [to a Petition] refers to briefs or transcripts
of the prior proceedings that are not available in the court's records, the judge must order the .
government to furnish them within a reasonable time that will not:unduly delay the proceedings.”
Section 2255 Rule 5(c). Respondent is therefore directed{2017 U.8. Dist. LEXIS 15} to respond to
Linder's claim that he was convicted under:a jury.instruction that impermissibly: directed the jury that
but-for causation was not required to be shown. This response should support its assertions with

lygcases : 5
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citations to the relevant portions of the trial record, which shall be mcluded with the response
Respondent must do so by Apnl 13, 2017. - -

Il Linder's Other Motions

Linder has moved for issuance of subpoenas. ECF Nos. 26, 27, 31, and 32. The Court may order
discovery during postconviction review for good cause shown. Section 2254 Rule 6(a), Section 2255
Rule 6(a). The Court denies Linder's motions at this time, in light of its order that Respondent
produce relevant material from the trial record in his forthcomrng Response. If Linder seeks .

. subpoenas after this filing, the Court will consider-his requests. at.that time. For the same reason,
Linder's request for an evidentiary hearing, ECF No. 34,.is denied. :

Linder requésts that he be released on bond during the pendency of these proceedmgs ECF No. 33.
"[Flederal district judges in habeas corpus and section 2255 proceedings have inherent power to
admit applicants to bail pending the decision of their case . . . ." Cherek v. United States, 767 F.2d
335, 337 (7th Cir. 1985). The standard for granting release during postconviction{2017 U.S. Dist.
LEXIS 16} proceedings is unclear, but it is clear that it should "be exercised very sparingly.” /d.:
Courts have looked to probability-of success and exceptronal circumstances. See Jordan v. United
States, No. 15-02294, 2016 U.S. Dist. LEXIS 1565342, at *5 (C.D. lll. Nov. 9, 2016) Douglas v. United
States, No. 06-CV-2113, 2006 U.S. Dist. LEXIS 89318, 2006 WL 3627071, at *1 (C.D. IIl. Dec. 11,

~ 2006). The Court’cannot at this time determme Linder's probabllrty of success and the _ '

o crrcumstances do ‘not appear to be exceptlonai The requ ;s denled ‘

Linder's varrous motlons and memoranda contarnmg addrtronal argument ECF Nos 25 30 and 36,
have been reviewed by the Court; insofar as.they canstitute:motions in;their. own right, they-are moot,
. .as.are hlS various requests to the Clerk ECF Nos: 28, 29, and hlsrequest for expedlted ruhng, ECF
N NO 35. ol T ) NG TR P U L SO L O L PR .
CONCLUSION b ‘ '

. Accordmgly, Respondent is dlrected to f|Ie another Response as detalied hereln no later than Apnl

. 13,.2017. Some. of Linder's motlons ECF Nos 26 27,31; 32, 33 34 -are PENIED, and the others,

" ECF Nos. 25, 28, 29, 30, 35, and 36 are MOOT. Respondents motlon to Substitute-attorney; ECF
No. 40, is GRANTED.

Entered this 23rd day of March 2017.
/s/ Sara Darrow

SARA DARROW

UNITED STATES DISTRICT JUDGE

Footnotes

1

As dictated by the analogous federal habeas corpus rules for proceedings under 28 U.S.C. § 2254
and § 2255, the facts recounted here are taken from Respondent's Response to the Petition, ECF
No. 6, unless otherwise noted. See 28 U.S.C. § 2248.

2

Foxy is a hallucinogenic tryptamine in the same category as psilocybin. Foxy - Fast Facts, National
Drug Intelligence Center, (visited on March 15, 2017). According to the Department of Justice, it is

lygcases ' : 6
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often used "at raves, nightclubs, and other venues where the use of club drugs partrcularly MDMA
(ecstasy), is weII established." /d.
3 _

Neither party mdrcates whether Lrnder had previously sustained a felony drug convictioh and so it is
not clear whether Linder's life sentence was mandated by statute, or an exercrse of the sentencing

court's drscretron
4

Richardson held that each underlying violation in the continuing series of violations that makes up a
criminal enterprise is itself an element of the CCE offense. Richardson, 526 U.S. at 817-18, 824..

_ Richardson requires jury unanimity as to which offénses counted as the predicate violations on CCE
counts, which had not been the rule in the Seventh Circuit. See Kramet, 347 F.3d at 216. Thus, even
though Kramer would, tried after Richardson, have had a right to jury uhanimity as to which of the
"seven massive boatloads of marijuana (weighing from 14,000 to 152,000 pounds)" he -helped move
into the United States, his admission to the conduct charged in-the indictment would strll have
exposed him to the same crrmrnal lrablllty Id at 218. . L U S

Jury instructions aré to be construed Wwith a view to their effect a§ a whole.in mformmg the Jury of the
'appllcable law. Unlted States V. D/Sant/s 565 F. 3d 354 359 (7th Cir. 2009) '

- : R

~ The adequacy or madequacy of the jury mstructlons WI|| decrde the matter even though Lmder also
argues that the evidence presented at trlal was insufficient to show but-for causatlon For if the jury
instructions were erroneous and prejudrcral it does not matter whether sufficient evidence was
presented or not. See Sorich, 709 F. 3d at'674'("This inquiry does not ask whethet- the jurorswere .

- . right in their judgfhent;’ regardless of thieefror 'otifs effect’ upon the verdict. 1t is rather what effect

" the error had or reasonably may-be taken to have had upon'the jury's decisidn." (quoting Kotteakos

v. United States, 328 U.S. 750, 764, 66 S. Ct. 1239, 90 L. Ed. 1557 (1946))). Conversely, if the’jury
instructions were adequate under Burrage, the time has passed for Linder to argue-that his ;
conviction under lawfully given instructions was unsupported by sufficient evidence. See Hill v,
Werlinger, 695 F.3d:644:'648:49 {7HHCir. 2012) (explammg thata pétitioner's section 2255 remedy
.can only have beéninadequate or meffeetrve if 'he was foreclosed from preséntrng h|s clarm in hlS

orrglnal section 2255 petmoﬁ) AL AER A LA

lygcases S ' - -_:7:
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Glerk, U.S. District Court, ILCD

UNITEb STATES DISTRICT COURT

CENTRAL DISTRICT OF ILLINOIS
PEORIA DIVISION

DAVID WILLIAM LINDER,
' Peti;cioner,'

V. ‘Casé No. 1:15-cv-01055-SLD

J E KREUGER, Warden,

Reéspondent.

’ .

- Before 'thé ‘;Cbﬁr't a;é Petitionér Linder’s motlonfor‘rellef from his "s'énf"én'cié ‘bi)f;suéﬁf to " -
28 US.C. § 2241 /ECF'No. T; Lindef*§ motion o additional copies 6f a docket item, ECF No;
51; Linder’s fenewed motion for'-l;)(f)ndﬁ,;EZCF No57,Lmder’smotlonforanewdentlary ‘heafing,
ECF No. 58; his motion asking the court i take judi¢ial iotics of certaiii tecords, ECF No. 60;
what apﬁeéif’é fo'be a pét-itioh‘fo? writ of mandariius 1fnploperly filed before this Court, ECF No. "
6l;a p'rélnaixzj.ré motion for leave to‘appéa:l»’in forma pauperls,ECF No. 66; Linder’s }h‘oiioh to
expand the record“j‘ECF‘Nd. 67" his motion to expedite consideration 5F his petition, ECF No. 68;
ar;;)‘the'r"requesvt for copié’rs:bf' ‘the docket, ECF No. 71, sind 'I_{“esﬁbhden-t’sv motion to 'su.bsti‘tute' "
Stevé Kallis for Jeffrey Krueéer as Respondent, ECF No. 72. For the following reasons, the
Court DENIES Linder’s request for relief from his 'séhteriéé; finds his many Sther motions
MOOT, and GRANTS Responderﬁ’s motion.

" BACKGROUND'

" As dictated by the analogous federal habeas corpus rules for proceedmgs under 28 U.S.C. § 2254 and § 2255, the
facts recounted here are taken from Respondent’s original Response to the Petition, ECF No 6, unless otherwise
noted. See 28 U.S.C. § 2248. -
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As detailed in the Court’s March 23, 2017 Qrder,"« ECF No. 43, Lindef was convicted by a

jury on February 15, 2005 of cohspiracy to distrib-ute and p(;)ssessio'n with intent to distribute a
club drug callea “foxy."’ The jury found that a death resulted from this distribution. . He rece_iyed |
a life sentence for this conduct pursuant to the Cvo‘ntro'lle'd Substances Act,h 21_ _.U,.'S.C.

§‘ 841(b)(1)(C),_ whicﬁ requires a life sentence for a defendant who has previously sustained a
felony drﬁg conviction and who then distributes certain substances that r'g_s;_ult in the .de_ath of
anothet. Linder was also convicted of 18 counts of distributing the drug, ﬁye counts of use of a
communications fa-cility to facilitéte' a drug crime, a money laundering count and a count of
~ conspiracy to launder money, and a count of engaging in rﬁonetary transactions involving
criminally de_rivg:d pfgperty_, allﬁoff_yy]giqh‘; lgat;rﬁiggalc.:slser sentences t'h_én ]ifg.? §e¢ .IUnite‘a; S@;q{es V.
Linder, C,gse No204-CR-00191 (ED Vg?OOS) Ijlin}de:rT qppgalle'd; hig attorrgey filed a brief L
pursuant  Anders v, Clfonic 385 U, 38 (1967), asering it there wers o meriorious
ssues for appel. The Fourth Circuit agreed; affirming the conviction. See United States ..
Linder, 200 F. App' 186,187 (ih Cir, 2006). Lindes sought postconvition el under
28US.C.§ 2255_. :Sg.eszl'nd'ezf“y. Hnitgd_ﬁtg{es, NQ_. 2:07-cv-00581-JBF (ED Va. 2908) Hls -
P¢?i,ﬁon quifi_eniégi on ADege;nr_b‘er f}, 2008, a}nqztbe_ F ouxfth C_‘i'r’c,uit_' de;cli‘nj;d, to angidgr his apﬁg?l
of the denial for want-of a c‘_erti,ﬁ_gaitg of. .vgp}?ﬁe‘:ali‘ability. United .ESjtatesl v. ,Lindg:‘, 329 _F‘.“App.’_x 489 :
(4th Cir. 2_0‘0,9).' | | ‘ -

Lindgr, who is incarcergted i__n theICentrqi District of :lllin_ois, sought revicw. Qf his
conviction before this Court pursuant to 28 U.S.C. § 2241 on February 2, 2015. ECF No. 1; see .
_ Light v. Caraway, 761 F.3d 809, 812 (7th Cir. 2014) (“The.venue requirement in § 2241 is

different from the venue requirement in § 2255: while an action under the latter must be brought

in the district of conviction, a petition under § 2241 must be brought in the district of
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incarceration.”.). Linder argued that the Supreme Court’s decision ini Burrag‘é v. United States,
134 S. C£. 881 (2014), had made unlawful the sentencing enhancement he had received for the
death that resulted from his distribution of drugs. Mem. Supp. Pet. 2, ECF No. 2. Respondent
so;lght dismissal of Linder’s motion on the ground that Burrage was not retroactive; First Resp.
5-7, ECF No. 6, and that the motion was actually a successive § 2255 petition, id. at 8~9. The
Court disagreed, ruling that Burrage wasretroactive and that the petition ¢ould proceed under
§ 2241. Mar. 23, 2017‘ Order 4-11, ECF No. 43. 'B-écause Respondent had not addressed the
substance of Linder’s argument, the Court directed him to.do so. ':Réspondén complied on May -

4,2017, ECF No. 49. Lmder also filed-a by now- famlllar dc]uge of follow -On motions,

o ST
e iy,

o DISCUSSION fivi i wnl oo

L. Legal Standard on a Motion for Relief under 28 U.8.C. §2241- = -

A prisoner seekmg to set aside-a.federal. sentencelusually mustrely-on 28.U.S.C. § 2255.
: See Collins- v°Holmka 510 F.3d 666, 66667 (7th Clr 2007): An older statute, 28 U S.C.
§ 2241, codifies the constitutional guarantee of the'wm‘.ofn‘habeas ‘corpus, giving federal courts " :
broad authority to: grant the-writ: Seé U.S. Const.; art: 1,49, 1. 2; 28 U.S.C. §'2241(a). Seétion.:-
2255, enacted in 1948, largely supplanted the older §2241:as ihe exclusive means for federal
prisoners to challenge the legality. of their incarceration. ‘Seé Collins, 510 F.3dat 667; Kramer v.
Olson, 347 F.3d 214, 217.(7th Cir.2003) t“Ordi;iani'ly.§-2255 is‘th'e exclusive means for a federal
prisoner to attack his conviction.”). Howeéver; §'2255 Ras a’“savings:clause;” which allows a |
prisoner to proceed under § 2241 in cases where § 2255 is “inadequate or ineffective to test th¢
legality of his detentlon ?28US.C. § 2255(6) While § 2255 permits second or successive
petmons based on new retroactive rules of constitutional law, it contains no such provision for

prisoners seeking relief based on new and retroactive interpretations of statute. See 28 U.S.C.
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§ 2255(h)(2). For this reason, § 2255 may be “inadequate or ineffective” when a'second or-
successive petition is brought based on retroactive changes in or interpretations of a statute. See
Kramer, 347 F.3d at 217. . ~

| - A prisoner who has:already filed a § 2255 petition who then seeks retroactiVe'statutery
relief from a federal se_ntence urider § 2241 must make three core showings. Fi.rst, he Amust.show
that his legal_theoﬂry relie_s ona ehange of law that has beenma'de retroactive-. In rezDuyenpo'rt, o
147 F.3d 605, 611 (7th Cir: 1998)._Second,' he ‘must show that the change he relies on came after
his most recent § 2255 petition, and that his new--p.etition “eludes the permission in section 2255
for successive motions.?-?.:-ld. Third, th"e “change in‘law” upo_nvthich he relies ¢annot just be'a - |
difference between the taw of the circuit in;whfi;_.ch he is incarcerated and the law of the ctrcuit in
which he was sentenqed.:ld.até]‘Z. ENETT e B T SRR RNL P LRI

~:In addition, § 2255 is:inadequate orineffective;and. § 2241 is available; only-ifia

petmoner had":nE reaianable opportumty to obtaln earher r judicial correctlon” of the defect in his’
sentenqe he;nOw_. seeks to challenge. :Montanav..Cross,-829 F:3d-775, 783 (7th:Cir. 2016) . "
(quoting Davenport, 147 F.3d at 611). "This amounts to a fairly ordinary rule of forfeiture with 4" -
fairly large exceptlon It-is-a requrrement that.either (1) the petmoner have made and preserved

his newly-valid statutory argument in hlS earlner § 2255 petltlons even before the change in law

or statutory mterpretatlon that ultimatély. vahdated the argument or (2)-“[t]he law of the circuit -

e A | dnt

‘was so f rmly agamst” a petitioner’s new § 2241 ‘argument at the time of his original petmon(s)

that it wou]d just have “clog[ged] the judicial pipes” to raise-it at .the-time.n Davenport, 147 Fi3d

at 610. But see Camacho v. English, 872 F.3d 811, 815 (7th Cir. 2017) (Easterbrook, J;, -

-

dissenting) (taking the position that the Seventh Circuit erroneously permits forfeited arguments ;

 to be raised via § 2241 aftera favorable change in.law). The rule in.the Seventh Circuit, at any -
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rate, is one of lenity, permitting petitioners sometimes to get relief when the Su‘preme Court
narrows the scope of the criminal law in a way that could have benefitted them at their trials, but
that they and their attorneys might have had no reason to hope for or, more relevantly, argue for
at the t'i‘_m’fe. .Cf. Prost v. Anderson, 636 F.3d 578, '592—93'h(10th Cir. 2011) (declining to follow
the “erroneous circuit foreclosure test” applied by In re Davénpbrt).v
IL Discussion

Petiiioner’s core contention is that the jury that‘con\;icted him of distributing “foxy”
resulting in death,.21 U.S.C. § 841(5)(1)(C), was improperly: instructed undér Burrage. Pet. 8. -
That is, he argues that the jury was not'instructed that the-‘foxy*: he distributed must have been -
the but-for cause of the decedent’s death. Id. B Rt R R

The.Couit heldiin Burrage that “at least where use: ofithedrug distributed by.the
defendant is not an-independently sufficient cause-ofithe:victim’s death-orisérious bodily injury;
a defendant _cﬁnr;ot'b'e‘ liable under the penalty enhancement provision of 21 US.C. -
§ 841(b)(1)(C) uniess’such use is a but-for.cause of the death or injury.” 134 S. Ct. at 8-92':'. ‘The* .
Court reached this conclusion, and rejected the government’s idea that drugs which were justa.
“con_tﬁ‘buting cause? of death could also count, la’rg'ely'oﬁ:thef basis of a-plain-language reading *
of the statute’s use of the phrase “results from.” ‘See id.-at 88788 (producing the dictionary -
definition-of “results™ in support of 'the’ho‘lding)'.j The'SeQﬂehth.Circ‘uit has emphasized that ©~ ~
“Burrage . . . is'not about who decides a given question (iudgé ior-jury) or what the burden of
proof is (preponderance versus proof beyond a reasonable doubt). It“is rather about what must be
proved.” Krieger v. United States, 842 F.3d 490, 499-500 (7th Cir. 2016). The Seventh Circuit
has also deemed Burrage retroactive.” Prevatte v. Merlak, 865 F.3d 894; 898 (7th Cir: 2017)

(citing Krieger, 842 F.3d at 497).
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rate, is one of lenity, permitting petitioners sometimes to get relief when the éupreme Court
narrows the scope of the criminal law in a way that could have benefitted them at their trials, but.
that they and their attorneys might have had no reason to hope for or, more relevantly, argue for
at the time. Cf. Prost v. Anderson, 636 F.3d 578, 5§92-93 (10th Cir. 2011) (declining to follow - -
the “erroneous circuit foreclosure test” applied by In re Davenport)..

II. Discussion

Petitioner’s core contention. is that the jury that convicted him of distributing “foxy”
resulting in death, 21 U.S.C. § 841(b)(1)(C), was improperly instructed under Burrage. Pet. 8.
That is, heargues that the jury was not:instructed that the “foxy” he distributed must have been
the but-for cause of'the decedent’s death. Id.

The Court held in.Burrage that “at-least where-use of the drug distributed bythe *
deferidant is not an independently.sufficient cause:of the victim’s -death or serious.bodily injury, -
a defendant cannot be liable under the penalty enhance‘mcntt provision of 21 U.S.C.

§ 841(b)(1)(C) unless'such use is a B.ut‘—fo,f cause of the death:or injury.” 134 S. Ct: at 892. The .
'Court reached this conclusion; and rejected the government’s idea that drugs which were justa .~
“contribht;ing cause” of death:could also:count;.largely on the basis of a: plain-language -reading
of the statute’s use of thé phrase “results from.” See id. at 88788 (pfoducing:'the dictionary = -
definition of “results” in support of the hoidi‘ng).“ The Seventh Circuit has emphasized that.
“Burrage . . . is not about-who decides a given question (judge or jury)-or what the burden of
proof is (preponderance versus proof beyond a reasonable doubt).- It is rather about what must be -
proved.” Krieger v. United States, 842 F.3d 490, 499-500 (7th Cir. 2016). The Seventh Circuit

has also deemed Burrage.retroactive. Prevatte v. Merlak, 865 F.3d 894, 898 (7th Cir. 2017)

(citing Krieger, 842 F .3d at 497).
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Since Burrage was decided years after Linder’s § 2255 petition was denied by the district
court in Virginia, there’s no question that he seeks relief from a change in the law that postdates
his last petition.” See Davénpqrt, 147 F.3d at 61 1. There may well, however, be a question as to

whe_ther Linder adequately _preserved the argument by making it in ]’llS earlier petltlon{iAlthough

i

Respondent addressed that question in nelther hlS orlgmal response ECF No. 6, nor hlS amended
one, ECF No. 49, this Court stated that Linder could not, and'therefore, need not have made a
Burrage-type argument in his initial § 2255 petition in order to br'ing it now. Mar. 23; 2017

L alss S orrect. See Pr
i1 i.)' 11 1vvit., LCC 1

petitioner’s § 2241 Burrage argument because he hadn’ t made it before and hadn t been

foreclosed from domg so by cnrcult precedent) On the record before the Court the Court cannot

Iy
[

now determine whether Lmder sufﬁcrently preserved the argument however the Court need not

.) B L5

decide the questron, ‘becausé 1t is p]am enough that L1nder s current argument falls on lts merits.

e

Linder’s jury was glven this mstruct10n about how 1t was to determme whether death

resulted from Linder’s dlstrlbutlon of the drug: o -
In Count One of the md1ctment overt act numbers 83 and 84 [s1c] charge

that Phillip Conklin’s death resulted from the use of the controlled substance

analogues distributed, or caused to be distributed, by the defendant. If you find

the defendant guilty on Count One, you will then have to determine beyond a -

~ reasonable doubt if death resulted from the use of the controlled substance

. analogue. . . . T o

{

The law provides that whenever death or serious injury is a consequence
of the victim’s use of a controlled Substance that has been distributed by the
defendant, a more serious offense is committed, regardless of whether the
defendant knew or should have known that death would result. There is no
requirement that the death resulting from the use of the controlled substance
distributed was a reasonably foreseeable event, or that the controlled substance
was.the prox1mate cause of the death. »

A finding by you that, but for the victim Phllllp Conklin ingesting the

charged controlled substance analogues distributed or caused to be distributed by
the defendant, if you find that analogues were intended for human consumption,
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the victim would not have died, satisfies this standard. * -
Therefore, you are to determine in Count One if the death of Phillip

Conklin on or about April 14, 2002, resulted from the use of controlled substance

analogues that the defendant distributed, or caused to be distributed, with the

intent of human consumptron o ,. L
Jury Instructron No 40 Am. Resp Ex 1 46—47 ECF No. 49 l (block capltals changed to A
lowercase lettermg for readabllrty) L

The challenged j Jury mstructron complles w1th the statute in, lxght of Burrage Fi 1rst the _
plain language of the mstruct10n matches exactly the language of the Controlled Substances Act
whose plain meamng Justlce Scalra mterpreted in Burrage That is, 21 U S C § 841(b)(l)(A)
attaches a strffer penalty to drug drstrrbutlon when death results from” the use, of the drug, and .

the mstructron charges the Jury that they must ﬁnd beyond a reasonable doubt whether death :

resulted from” the drstrlbutlon As Burrage held the ordmary meamng of the phrase results

B SLIPT A SRR ST

from. requrres but-for causatlon _‘ l34 'S Ct. at 887—88 And second the mstructron emphasrzes
and amplrﬁes the requrrement uof but.’for causat1on by explammg that a fmdmg of but-for -
causat1on satrsﬁes the requrrements of the law Whlle the mstruct10n does not expllcrtly spell out
the holding of Burrage—that m the absence of a showmg the drug was the mdependently
sufficient cause of death only a showmg of but for causatron 1s sufﬁcrent—rt is not requlred that
the instruction have perfectly pr;edlcted the substance and language of later cases mterpretmg the
Controlled Substances Act? A district court “l‘é afforded su"bs'tantia‘l di'scr'etion with respect to the
precise wording of mstructlons so long as .the fmal result read as a whole completely and
correctly states the law.” United States v. Glbson, 530 F. 3d 606 609 (7th Cir. 2008) (quotmg
United States v. Lee, 439 F.3d 381, 387 (7th C1r.2006)), cert. denied, 129'S.Ct. 1386 (2009).
Here, there need be no question of the appropriate standard of review; even were the decision to

give the instruction reviewed de novo, it would be‘appropriate. See United States v. DiSantis,

a34



1:15-cv-01055-SLD # 73 Page8of8

565 F.3d '3541, 359 (7th Cir. 2009) .(“.[G]eneral attacks on the jury instruotion_s' are reviewed for an
abuse of discretion.” (quoting United States v. Macedo, 40:6 F.3d 778, 787 (7th Cir. 2005));
Sorich v. United States, 709 F.3d 670, 674 (7th Cir. 2013) (explaining that a jury verdict should
only be reversed on collateral rev1ew to the extent that a challenged and incorrect instruction had
a substantral and mjurlous effect or mﬂuence in determrnmg the j _]ury S verdlct”) 'Because the
Jury instruction accurately stat_ed the law in light of Burrage, Linder is entitled to no relief.

Although a certificate of appealability must ordinarily be granted or denied in a petition
bronght under 28 U.S.C. §§ 2254 or 2255, see 28 U.s. C § 2453\(,) no certificate of dppecuaormy
is requrred or requlred to be granted or denled ina petltlon properly brought under 28 U. S C.
§ 2241. Behr v. Ramsey, 230 F 3d 268 270 (7th C1r 2000)

None of Linder’s many other ﬁlmgs affect the resolutlon of hlo petrtlon as explained
above, and so they are. all moot.

CONCLUSION

Accordingly, Petitioner Linder’s motion for relief under 28.U.S.'C. § 2241, ECF No. 1, is
DENIED. His other motions, ECF Nos. 51, 57, 58, 60, 61, 66, .67, 68, and 71 are MOOT.
Respondent’s ‘motion to substitute party, ECF No. 72; is GRAN'T-'EB;,*The Clerk is directed to
enter judgment and close the case. |

Entered this 2nd day of November, 2017,

s/ Sara‘Darrow

"SARA DARROW
UNITED STATES DISTRICT JUDGE
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Additional material
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‘available in the
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