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IN THE
SUPREME COURT OF THE
UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfuiiy prays that a writ of certiorari issue

to review the judgment below.

OPINIONS BELOW

The opinion of the United States Court of Appeals at Appendix

A to the petition and is unpublished.

The opinion of the United States District Court for the

Northern District of Indianarat Appendix B and is unpublished.

JURISDICTION

The date on which the United States Court of Appeais decided
My case was November 7, 2022.

No petitiﬁn for rehearing was timeiy filed in my case.

The, jurisdiction of this Court ig, invoked under,28 U.s.cC.
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§1284(1).
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First Step Act of 2018 in the United States District Court for the
Northern District of Indiama, which the lower court denied on Sep-

tember 13, 20231.

First Step Act based on non-retroactive change in law concerning

the §8i']1 enhancement iimitation, which in his case increased his

mandatorx minimum sentegce under 21 Uﬂﬁ.C. §8l'1, 1n ruiing on peti-
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tioner's request for RIS, the district court construed his motion

as one for reconsideration of its pPprevious September 13, 2021 de-
nial. (See Appendix A). In doing so, the district court made clea
it took "no position on whether relief [wals available...under other
Provisions of the Fair Sentencing Act." (1d.).

Gien the district court's decision, petitioner moved under the
Federal Rules of Criminal Procedure ("F.R.Crim.P."), Rule 35(a)

based on this Court's ruiing in Concepcion v. United States, 142

S.Ct. 2389 (2022), and the district court's failure to squareiy ad-
dress petitioner's First Step Act claim while compietely ignoring
the Rule 35(a) motion then later denied him in forma pauperis status.
Thereafter, petitioner filed a notice of appeal, and the required
docketing stattment: (see Appendix D), then the Seventh Circuit is-
sued an order directing petitioner to file a "Jursidiction Statemépt"
to which he complied. (See Appendixes E and F).

Foiiowing submission of petitioner's directed pieadings in the
circuit court, the appeiiate court issued an order denying petitioner

in forma pauperis, and reasoned that he had “not identified poten-



This petition for a writ of certiorari foll}

the ioWer court.
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i e REASON FOR GRANTING WRIT
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This Court has iong established that it has the authority ﬁnder
its "discretionary certiorari jurisdiction" to Grant this petition,
Vacate the lower court- judgment, and Remand the case to the lower
Court (GVR) a decision of a lower appellate court when its own rul-
ing implicates a possible error by that lower court. See Lawrence
v. Chater, 516 U.S. 163, 166-67 (1996 ((citing cases).

Specificaiiy, when a GVR order is sought it allows this Court to
reserve its limited resources by assisting the court below by fiég—
ginéﬁg particular ;ﬁ%ue it does n&%‘appear to ha&% fully considg:ed
...and alleviates the 'potential for unequai treatment' that is in-
herent in [this Court's] inabiiity to grant pienary review of all
pending cases raising similar issues[.]" at p. 167 (citing cases).

Last term, this Court issued a decision addressing the reach
of the First Step act when it pertains to a district court's “"dis-
cretion to consider petitioner's arguments that intervening changes

of law and fact supportls]...adjudicat{ion] a First Step Act motion.™

Concepcion, supra.

In this case, neither the district court not the appeiiate

court considered that the scope of its authority in light of this

Court's ruling in Concepcion, althouh the decision was squareiy pre~

sented at both levels. In fact, both courts simpiy side-stepped the

issue and whether Concepcion had any impiications to petitioner's

case in contravention of the principles of due process inherent in

United States Constitution, Amendment V. See Mathews v. Eidridgg,

424 U.Ss. 319, 333-34 (1976).

In this Court's due process jurisprudence, it has consistently



acknowledged that the broad scope of the requirements of due pro-

" o At \“ -1
cess are fundamental to a lltlgant's opportunity to have a court -

of competent jurisdiction resolve any iegai controversy brought
before it. 1d., 333-34 ("acknowiedging that "[tlhe fundamental re-
quirement of due process is the opportunity to be heard at a mean-
ing ful time and.in a meaningfui'manner[;]...and due process is
flexible and calls for such procedural protections as the particu-
lar situation demands.") (internal citations and quotations omitted).
Besides the due process 1mp11catlons of petitioner being heard
M‘on a valid F1$st Step Act clglm which Congrgss provided an avenue w
" for courts toﬂ;evlew- see elgl, United Staéés V. McCall, 3:5. App. "w
Lexis 36473 (6th Cir, December 22,.2022), the lower courts addi-
tionaiiy contravened due process when it denied petitioner in forma
pauperis status.
It is weii—estabiished that in aiiowing an indigent iitigant
meaningfui access to the federal judiciary includes consideration
as to whether persons unable to pay a full fiiing fee presentes non-

frivolous claims or arguments to the court. See Neitzke v. Wiiiiams,

480 U.S. 319, 324 (1989); see also, Coppedge v. United States, 369
U.S. 438, 445 (1962)(recognizing that a party to litigation does

not proceed in good faith in seeking judiciai review when advancing

a frivolius argument or claim for relief).

Moreover, a frivolous claim or argument have been found to be
one in which it appears to raise a baseless factual aiiegations or

indisputabiy meritless legai theories, in other words it attempts

to waste a court's time and resources as well as those of the op-

posing party. See Neitzke, .supra at p. 327.
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In this instance, jt appears that“the lower district court did

not even welgh whether petitioner's Flrst Step Act clalm lacked an
arguable bases in law; (see Appendix~A)(stating that "[t]he Court

takes no position on whether relief is available to [petitioner]

under other provisions of the Fair Sentencing Act"). Likewise, the
circuit court deneid "leave to proceed in forma pauperis...[stating

that petitioner hadl not identified [any] potentially meritorious

argument that the district court erred in denying his motion for
compassionate release." (See Appendix B).
ﬂ% Although éircuit courndf, gave petitiong r the chance ) pay i
Y it ’ [ ] ul? [
fillng fee "w1£h1n 14 days,*" ;uch offer amou;ts to an empt; exer- "
cise in comporting with due process when petitioner did not have

the financial abiiity to do so; hence petitioner's request to pro-

ceed without prepayment of court fees based on the court's offer

was an exercise in futiiity. See e.g., Boddie v. Connecticut, 401

U.S. 371, 391 (197 )(recognizing a ltitgant's right to have a mean-
ingful opportunity to be heard in a judicial proceeding). This is
because after petitioner demonstrated that he could not pay the
fiiing fee, he could have in the least been given the chance to
proceed in forma pauperis on his First Step Act claim which Con-
gress sought to allow the opportunity to do by amending 18 U.S.C.

§3582(c)(1l)(A). See United States v. Moore, U.S. Dist. Lexis 191672

(E.D.Tenn. October 20, 2022)(stating "Congress enacted the First
Step Act, Pub. L. No. 115-319 Stat. 5194 (2018), which amended

-§3B582(c) (1) (A) so that courts can consider motions for compassionate

Trelease").



In sum, this Court should Grant this petition, Vacate the lower
court judgment denying petitioner in forma pauperis status, and Re-
mand the case to the lower court to allow him to proceed in forma:
pauperis so that it may reviéw the district ruiing in conformance

with due process principies.

CONCLUSION

This petition for writ of certiorari should be granted.

Respectfuily submitted,

Mr. Robert J. Thomas
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Pro se Petitioner



