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QUESTION PRESENTED FOR REVIEW

The type and quantum of evidence necessary to constitute an
adequate factual basis under Federal Rule of Criminal Procedure
11(b)(3) 1s well established: there must be some evidence on the
record that the conduct which the defendant admits matches the
elements of the offense to which the defendant has pleaded guilty.
See McCarthy v. United States, 394 U.S. 459, 467 (1969); Fed. R.
Crim. P. 11, advisory committee’s notes to 1966 amendment.

The question presented is: Where the record identifies no con-
duct that matches the clearly established and uncontested ele-
ments of the crime of conviction, is the district court’s error in ac-
cepting the guilty plea under Federal Rules of Criminal Procedure
11(b)(3) “plain,” regardless of whether the precedent has estab-
lished the quantum of evidence the Government was required to

prove?
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No.

In the Supreme Court of the United States

CHRISTOPHER ERNEST MARTINEZ, PETITIONER,
V.

UNITED STATES OF AMERICA, RESPONDENT

PETITION FOR WRIT OF CERTIORARI
TO THE
UNITED STATES COURT OF APPEALS FOR THE FIFTH
CIRCUIT

Petitioner Christopher Ernest Martinez asks that a writ of certiorari
1ssue to review the opinion and judgment entered by the United States
Court of Appeals for the Fifth Circuit on January 9, 2023.

PARTIES TO THE PROCEEDING
The caption of this case names all parties to the proceeding in the

court whose judgment is sought to be reviewed.

RELATED PROCEEDINGS
e United States v. Martinez, No. 7:19-cr-00219-DC (W.D. Tex. June 17,

2020) udgment)
e United States v. Martinez, No. 20-50497 (5th Cir. Jan. 9, 2023) (per

curiam) (unpublished)



111

TABLE OF CONTENTS

QUESTION PRESENTED FOR REVIEW ......cccooiiiiiiiiiiiiiiinne 1
PARTIES TO THE PROCEEDING ...ttt ii
RELATED PROCEEDINGS.....cccocuiiiiiiiiiieiieieeceeeeee e 11
TABLE OF AUTHORITIES .......ooiiiiiiiiiiieeeeeecceeieeee e v
OPINION BELOW .. ..ottt 1
JURISDICTION OF THE SUPREME COURT OF THE UNITED
STATES ...ttt e e e ee e e 1
FEDERAL STATUTES And rule INVOLVED........ccccccccvviiinnnnnnna. 1
STATEMENT ...ttt e e 2
REASONS FOR GRANTING THE WRIT .......ccccccooiiiii. 10
CONCLUSION ..ottt sreee e 23
APPENDIX

United States U. MATtinez, ......cooueeeeueeeeeeeeieiiieiiieeeiieeeneeeinenenns la—"7a

No. 20-50497
(5th Cir. Jan. 9, 2023) (per curiam) (unpublished)



1v

TABLE OF AUTHORITIES

Cases

Anders v. California,

386 U.S. T8 (1967) eeueiieiiieeiieeiee e 7
Bozza v. United States,
330 U.S. 160 (1947) eniiiieeeeeeeeee e 18, 20

Central Bank of Denver, N.A. v. First Interstate Bank of Denver,
N.A., 511 U.S. 164 (1994) .cooeeeeeeeeeeeeeeeeeeee e 21

Hicks v. United States,
150 U.S. 442 (1893) ceuuuiiiiiiieeeeeeieee e 20

In re Sealed Case,
936 F.3d 582 (D.C. Cir. 2019) ....ccovvviiiiieeeeeeeeeeeeeieeee e, 19

Kercheval v. United States,
274 U.S. 220 (1927) c.coieeeeeee et 11

McCarthy v. United States,
394 U.S. 459 (1969) ...cevveeeeeeeeeiiiiieeeee e 1, 11-13, 15, 22

North Carolina v. Alford,
400 U.S. 25 (1970 oo eeee e see e s ses e 14

Rosemond v. United States,
572 U.S. 65 (2014) cvreoveeeeeeeeeeeeeeeeeeeesesee e esee e s s s 17

Santobello v. New York,
404 TU.S. 257 (19T1) cvoeeeeeeeeeeeeeeee e eee e s oo 11

United States v. Adams,
448 F.3d 492 (2d Cir. 2006) ....coeeeeieeeiiiiieeeeeeeeeeeeeeeeee e 19

United States v. Alber,
56 F.3d 1106 (9th Cir. 1995) ....cceeeiiiiiiiiiiiiiieeeeeeeeeeeeee e 13

United States v. Allen,
804 F.2d 244 (Bd Cir. 1986) ...ceeeeieieeeiiiieeeeeeeeeeeeeeeeee e, 16



United States v. Bancalari,
110 F.3d 1425 (9th Cir. 1997)..ccouueiiiiiiieeeeeeieeeeeeee e 20

United States v. Block,
635 F.3d 721 (5th Cir. 2011) .eeueiiiiiiieeiiieeieeeeeeeeeeeee e, 18

United States v. Carillo,
860 F.3d 1293 (10th Cir. 2017)..cccovvieiieeeeeeeeeiieieieeee e 16

United States v. Dayton,
604 F.2d 931 (5th Cir. 1979) (en banc) ......cccceeevvvvveeeeeeeeeeeeennnnn. 13

United States v. Fountain,
777 F.2d 351 (Tth Cir. 1985) ..ucuceiiiiiiiiiiiiiiieeeeeeeeeeeeven. 13, 17

United States v. Garcia-Paulin,
627 F.3d 127 (5th Cir. 2010)......ccoovviriiieeeeeeeeeeeeiiiinnn. 16, 18-19

United States v. Godwin,
687 F.2d. 585 (2d Cir. 1982) ...coeiiiiiiiiiiieeeeeeeeeeeeeeeee e 12

United States v. Goliday,
41 F.4th 778 (Tth Cir. 2022) v e 16, 19

United States v. Gonzales-Negron,
892 F.3d 485 (1st Cir. 2018) ..cceevvvieeeeieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee 13

United States v. Graves,
106 F.3d 342 (10th Cir. 1997) ...cuuuuieeeeeiiiieeeeiieeeeeeeeeeeee, 14

United States v. Heinrich,
57 F.4th 154 (3d Cir. 2023) ..cuueueeeeeieiiiiiiiieeeeeeeeeeeeeee e 21

United States v. Maher,
108 F.3d 1513 (2d Cir. 1997) c.oovveveeeeeeeeeeeeeeeeeee e 16

United States v. Mastrapa,
509 F.3d 652 (4th Cir. 2007) ....ceeeeeiiiiiiiiiiiiiieeeeeeeeeeeeeeee e 16

United States v. McCreary-Redd,
475 F.3d 718 (6th Cir. 2007).....ccccuvveeeeeeeeeeeeeecciiireeeeenne. 15-16, 22



vl

United States v. Satamian,
40 F. App’x 405 (9th Cir. 2002) ...covvveneiiiiiieiieiiieeeeeeeeeeeeeiae, 19

United States v. Scott,
892 F.3d 791 (5th Cir. 2018) ..uuueiiiieiiieieieiiieeeeeeeeeeeee e, 18

United States v. Smith,
160 F.3d 117 (2d Cir. 1998) ..eueiiiieieeeiieeeeeeeeeeeeeeee e 13

United States v. Thompson,
680 F.2d 1145 (7Tth Cir. 1982)..ccccviiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeee 16

United States v. Tunning,
69 F.3d 107 (6th Cir. 1995)....ccccviiiiiiieeeeeeeeeeeeeeeee. 13-14, 17

United States v. Van Buren,
804 F.2d 888 (6th Cir. 1986)......cccevvvviriiieeeeeeiiieeieeeeee e 19

United States v. Washington,
969 F.2d 1073 (D.C. Cir. 1992) ....uvviieieeeeeeeiiiieeeeee e 12

United States v. Williams,
486 F.3d 377 (8th Cir. 2007),
reversed on other grounds, 552 U.S. 1091 (2008) .....cccceeeeeennnns 20

United States v. Williams,
985 F.2d 749 (5th Cir. 1993)..cccceiiiiiiiiiiiiieeeeeeeeeeiieeeee e, 20

United States v. Wroblewski,
816 F.3d 1021 (8th Cir. 2016).......ccevvvriiieeeeeeeeieeeeiiiiceeee e, 16



Vil

Statutes
I8 U.S.Co§ 2 e 2—4, 7-8, 17-18, 21
T8 ULS.C. § 2(8) weveeeeiiiieeeeeeee et 1
18 U.S.C. § 2251(8) covvvveeeeeeiiiieeeeeieeee e 1,2-3, 19, 21
18 U.S.C. § 2252(2)(2) .eeeeeeiriieeeeeiiiiee ettt 2
28 U.S.C. § 1254(1) weveeiiiiiiieeeieiitee ettt e e 1
Rules
Fed. R. Crim. P. 11, ..o 11, 13-15
Fed. R. Crim. P. 11(b)(3) .eeveeeeviiiieeeiieeen. 1, 2, 7-10, 12-17, 19, 22
Fed. R. Crim. P. 11, advisory committee’s notes to 1966

P20 01) 016 00120 0 | AP RPTPP 1, 12-13
SUP. Ct. R 181 e 1
Other Authorities

Fifth Circuit Pattern Jury Instructions (Criminal),
§ 2.04 (2019) cooeiiiieeeeeeeeeeeeeeeeeeeeeeeeee e 18, 20

U.S. SENT'G COMM'N, ANN. REP. 56 (Table 11) (2022) .................. 11



OPINION BELOW
A copy of the unpublished opinion of the court of appeals,

United States v. Martinez, No. 20-50497 (5th Cir. Jan. 9, 2023) (per

curiam), is reproduced at Pet. App. 1la—7a.

JURISDICTION OF THE SUPREME COURT OF THE
UNITED STATES
The opinion and judgment of the United States Court of Ap-
peals for the Fifth Circuit were entered on January 9, 2023. This
petition is filed within 90 days after entry of the judgment. See

Sup. Ct. R. 13.1. The Court has jurisdiction to grant certiorari un-

der 28 U.S.C. § 1254(1).

FEDERAL STATUTES AND RULE INVOLVED
18 U.S.C. § 2251(a)

Any person who employs, uses, persuades, induces, entices,
or coerces any minor to engage in, ... with the intent that
such minor engage in, any sexually explicit conduct for the
purpose of producing any visual depiction of such conduct,
shall be punished ... if that visual depiction was produced
or transmitted using materials that have been mailed,
shipped, or transported in or affecting interstate or foreign
commerce by any means, including by computer ....

18 U.S.C. § 2(a)
“Whoever commits an offense against the United States or
aids, abets, counsels, commands, induces or procures its commis-

sion, is punishable as a principal.”



Federal Rule of Criminal Procedure 11(b)(3)
“Before entering judgment on a guilty plea, the court must de-

termine that there is a factual basis for the plea.”

STATEMENT

1. Petitioner Christopher Ernest Martinez and his girlfriend,
Kelsey Hubbard, were the subject of an eight-count Indictment re-
lated to the production, distribution, and receipt of child pornogra-
phy. Petitioner was charged with two counts of aiding and abetting
the production of child pornography on June 5, 2019, and Septem-
ber 13, 2019, in violation of 18 U.S.C. §§ 2, 2251(a) (counts one and
two); three counts of distributing child pornography on September
18, 2019, in violation of 18 U.S.C. § 2252(a)(2) (counts five, six, and
seven); and one count of receipt of child pornography on September
26, 2019, in violation of 18 U.S.C. § 2252(a)(2) (count eight).

Relevant to this appeal, counts one and two in the Indictment

charged Petitioner as follows:

COUNT ONE
[18 U.S.C. § 2251(a)]
That on or about June 5, 2019, in the Western District of
Texas, the Defendants,

KELSEY RENE HUBBARD AND
CHRISTOPHER ERNEST MARTINEZ,

aided and abetted by each other, did employ, use, persuade,
induce, entice, and coerce a minor to engage in sexually ex-



plicit conduct for the purpose of producing a visual depic-
tion of such conduct, using materials that have been
mailed, shipped, and transported in and affecting inter-
state and foreign commerce by any means, including com-
puter, in violation of Title 18, United States Code §§ 2251(a)
and 2.

COUNT TWO
[18 U.S.C. § 2251(a)]

That on or about September 13, 2019, in the Western Dis-
trict of Texas, the Defendants,

KELSEY RENEE HUBBARD AND
CHRISTOPHER ERNEST MARTINEZ,

aided and abetted by each other, did employ, use, persuade,
induce entice, and coerce a minor to engage in sexually ex-
plicit conduct for the purposes of producing a visual depic-
tion of such conduct, using materials that have been
mailed, shipped, and transported in and affecting inter-
state and foreign commerce by any means, including by
computer, in violation of Title 18, United States Code, §§
2251(a) and 2.

ROA.26-27.1

2. Petitioner pleaded guilty to the two aiding-and-abetting pro-
duction counts (counts one and two), and one distribution count
(count five) pursuant to a written plea agreement.2 ROA.238-52.

The plea agreement did not identify the elements of an aiding-and-

1 “ROA” refers to the pagination of the record on appeal filed in the
Fifth Circuit Court of Appeals.

2 In exchange for pleading guilty to counts one, two, and five, the
Government dismissed counts six, seven, and eight.



abetting offense under 18 U.S.C. § 2. The factual basis summarized
the narrative from the detective’s affidavit attached to the criminal
complaint. ROA.10-12, 240—-43. Relevant to counts one and two,
the factual basis established that Hubbard took the pornographic
photos of her minor daughter on June 5 and September 13, 2019,
using her cell phone.

The factual basis also established that Petitioner sent other
1mages of child pornography, unrelated to Hubbard’s daughter, to
Hubbard on September 18, 2019.3 On September 26, 2019, Hub-
bard texted the pornographic images she took on June 5 and Sep-
tember 13 to Petitioner in response to his texts, “Baby please send
me [MV-1’s] photos again...I think you forgot the other night,” and
later, “Baby please call me before you're out for the night...and I
need those pics of [MV-1] please.”

When Hubbard was arrested on October 3, 2019, she admitted
to sending the texts to Petitioner containing the pornographic im-

ages of her daughter. Petitioner was arrested on October 8, 2019,

3 This admission supported Petitioner’s plea of guilty to count five,
which he did not challenge on appeal.



and admitted that he and Hubbard viewed internet child pornog-
raphy together. He also admitted to the presence of child pornog-
raphy on his phone and that he viewed those images.

The factual basis did not describe how Petitioner participated
in or assisted Hubbard when she produced the illicit images on
June 5 and September 13, 2019. The only reference to Petitioner’s
knowledge of or interaction with the illicit photos Hubbard pro-
duced was when he requested them weeks later, on September 26,
2019.

3. At the plea hearing, the magistrate judge confirmed that Pe-
tition was pleading guilty to counts one, two, and five, and re-
viewed the charges by reading the Indictment. ROA.80-81. Nei-
ther the judge nor the prosecutor identified the elements of aiding-
and-abetting liability. Defense counsel waived the right to have
the factual basis read in open court. The magistrate judge referred
to the plea agreement’s factual basis generally and confirmed that
Petitioner had read it and that it was accurate. ROA.91-93. The
judge made no further inquiry into Petitioner’s understanding of
the aiding-and-abetting charges, nor did he inquire from the pros-
ecutor or Petitioner what conduct supported those convictions. Pe-
titioner pleaded guilty. The judge recommended that the district

court accept the plea agreement and guilty plea, which it did.



4. In the presentence report, the offense conduct restated the
detective’s affidavit attached to the criminal complaint and the
plea agreement’s factual basis. ROA.180-83; see also ROA.10-12,
240-43. The presentence report identified no additional conduct
that illustrated how Petitioner participated in or assisted Hub-
bard’s production of child pornography on June 5 and September
13, 2019.

5. At sentencing, the district court adopted the presentence re-
port. The district court asked only, “[s]o will you admit that you're
a predator?” ROA.103. Petitioner acknowledged that he was. The
court challenged Petitioner, noting that in his arrest statement he
had “act[ed] like you didn’t even have any clue that [the images]
were vile and disgusting.” Petitioner acknowledged that “the pic-
tures sent to me were [child pornography].” ROA.104. The Govern-
ment added that the images Petitioner sent to Hubbard on Sep-
tember 18 were “examples of the photos that he wanted to receive”
when he requested the images from Hubbard on September 26.
ROA.105.

The district court imposed 360 months’ imprisonment each for
counts one and two, and 120 months’ imprisonment on count five,
all to run consecutively to each other, for a total sentence of 840

months’ imprisonment, followed by 10 years’ supervised release.



6. Petitioner appealed. His first appellate attorney moved to
withdraw pursuant to Anders v. California, 386 U.S. 738 (1967).
The Fifth Circuit ordered supplemental briefing because counsel’s
Anders brief did “not adequately address the sufficiency of the fac-
tual basis to support the guilty plea as to the two counts of aiding
and abetting the production of child pornography, ... including
whether [Petitioner’s] solicitation of photographs was sufficient to
establish that he aided and abetted the production of child pornog-
raphy.” Counsel submitted a merits brief arguing, instead, that the
factual basis failed to establish that the images depicted child por-
nography. The Fifth Circuit took no action on the merits of that
brief and appointed new appellate counsel.

Petitioner submitted new briefing and argued that the district
court plainly erred by accepting Petitioner’s guilty plea to counts
one and two under Rule 11(b)(3) because the record failed to estab-
lish any conduct that matched the clearly established elements of
aiding-and-abetting liability under 18 U.S.C. § 2. That is because
Hubbard produced the images of child pornography on June 5 and
September 13, 2019, and Petitioner requested the images after-
the-fact on September 26, 2019. The record contained no facts il-
lustrating that Petitioner shared Hubbard’s intent to create the

illicit images or that he participated in or assisted Hubbard in



their production. Because the two aiding-and-abetting counts car-
ried the highest statutory penalties, Petitioner’s substantial rights
were affected because a reasonable probability existed that he
would not have pleaded guilty had he realized that the factual ba-
sis relied on by the court and the Government failed to show that
his conduct violated the elements of 18 U.S.C. § 2. This was espe-
cially so because the record also failed to reflect that Petitioner was
informed of the elements of aiding-and-abetting liability. The dis-
trict court’s error was serious enough to warrant relief.

7. The Fifth Circuit affirmed, holding that any error under
Rule 11(b)(3) was not plain because “there is a dearth of caselaw
in our court and elsewhere on the scope of aiding-and-abetting lia-
bility in the child pornography context ... [and] ... our court has
[not] articulated a clear standard for what amount of evidence of
advanced conduct is necessary for aider-and-abettor liability to at-
tach.” Pet. App. 6a—7a.

The court acknowledged the absence of evidence on the record
describing how Petitioner assisted Hubbard but reasoned that any
error was subject to “reasonable dispute” because there were
“other indicia” of guilt and no clarity regarding the quantum of ev-
idence necessary to establish a factual basis. Pet. App. 5a. It

pointed to Petitioner’s admission to the Indictment, as well as the



facts that he and Hubbard had lived together, they “regularly sent
each other images of child pornography,” and “[Petitioner] obvi-
ously knew the photos existed—otherwise he would not have
known to ask Hubbard for them.” Pet. App. 5a—6a.

Petitioner respectfully submits that the Fifth Circuit’s opinion
rests on two insufficient foundations: a fundamental misconcep-
tion of Rule 11(b)(3)’s evidentiary requirement for the type of evi-
dence that must be on the record before a district court accepts a
guilty plea; and distorted readings of case law. Its decision conflicts
with Rule 11(b)(3) and decisions of this Court and other circuit

courts of appeals, including its own.
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REASONS FOR GRANTING THE WRIT

1. The Fifth Circuit Court of Appeals applied a misguided and
unprecedented standard for what counts as an adequate factual
basis under Federal Rule of Criminal Procedure 11(b)(3). Under its
outlier approach, when the record lacks the requisite type of evi-
dence—i.e., conduct that matches the clearly established, essential
elements of the crime of conviction—it is not a “plain” error for a
district to accept the guilty plea, if there is other “indicia of guilt”
unconnected to the elements of the crime and no precedent defin-
ing the quantum of evidence the Government must produce. The
Fifth Circuit’s view destroys the rights of defendants that Rule
11(b)(3) i1s intended to protect and amounts to a breathtaking de-
parture from decisions by this Court and other courts of appeals,
including the Fifth Circuit itself. This Court should grant certio-
rari to clarify that, when the record contains no factual evidence of
conduct that matches the clearly established elements of the
crime, the district court’s error in accepting a guilty plea under
Rule 11(b)(3) is plain—the question of “how much evidence” is not

relevant.
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2. Over 97% of federal criminal convictions are pleas of guilty.*
When properly administered, plea bargaining is an “essential” and
“highly desirable” part of the criminal process. Santobello v. New
York, 404 U.S. 257, 261-62 (1971). Yet, serious consequences flow

from guilty pleas:

A plea of guilty ... is itself a conviction. Like a verdict of a
jury it is conclusive. More is not required; the court has
nothing to do but give judgment and sentence. Out of just
consideration for persons accused of crime, courts are care-
ful that a plea of guilty shall not be accepted unless made
voluntarily after proper advice and with full understanding
of the consequences.

Kercheval v. United States, 274 U.S. 220, 223 (1927).

A district court’s compliance with Federal Rule of Criminal
Procedure 11 ensures the constitutional validity of a guilty plea.
The Rule is “designed to assist the district judge in making the
constitutionally required determination that a defendant’s guilty
plea is truly voluntary.” McCarthy v. United States, 394 U.S. 459,

465 (1969). Its goal 1s also to “produce a complete record at the time

4 U.S. SENTG COMMN, ANN. REP. 56 (Table 11) (2022),
https://www.ussc.gov/sites/default/files/pdf/research-and-publica-

tions/annual-reports-and-sourcebooks/2022/2022-Annual-Report-and-
Sourcebook.pdf.
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the plea is entered of the factors relevant to this voluntariness de-
termination.” Id.

Rule 11(b)(3) requires the district court to conduct an inquiry
to satisfy itself that a factual basis exists to support the guilty plea.
The purpose of this inquiry is self-evident—to make sure that the
defendant has actually done what the government says he has
done, and what he is pleading guilty to doing. See McCarthy, 394
U.S. at 466-67. It is obviously inconsistent with basic principles of
due process for a court to accept a guilty plea when there is no basis
to conclude that the defendant committed the offense charged. Id.
at 467. Thus, the Rule 11(b)(3) inquiry protects the defendant from
being “railroaded.” See id. at 459 (matching facts to legal elements
1s designed to “protect a defendant who is in the position of plead-
ing voluntarily with an understanding of the nature of the charge
but without realizing that his conduct does not actually fall within
the charge”) (quoting Fed. R. Crim. P. 11, advisory committee’s
notes to 1966 amendment); United States v. Washington, 969 F.2d
1073, 1077 (D.C. Cir. 1992) (same). That is because the risk of a
voluntary, but inaccurate plea “remains a matter of concern” such
as when “an innocent defendant is seeking to protect another per-
son.” United States v. Godwin, 687 F.2d. 585, 589 n.4 (2d Cir. 1982)
(cleaned up); see also United States v. Dayton, 604 F.2d 931, 935
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n.3 (5th Cir. 1979) (en banc) (factual basis requirement is intended
to “avoid a wrong conviction, such as occurred in ‘The Long Black
Veil,” the ghostly song of an innocent man executed”).

The type of evidence sufficient to ensure the factual basis meets
Rule 11(b)(3)’s threshold is well defined—there must be evidence
on the record that defendant’s conduct matches the legal elements
of the crime of conviction. McCarthy, 394 U.S. at 467 (there must
be a relationship between “the law and acts the defendant admits
having committed”) (quoting Fed. R. Crim. P. 11(b)(3), advisory
committee’s notes to 1966 amendment); see also United States v.
Smith, 160 F.3d 117, 121 (2d Cir. 1998) (rule requires “matching
the facts to the legal elements of the charged crime”); United States
v. Fountain, 777 F.2d 351, 356 (7th Cir. 1985) (no factual basis
when record provided no facts that linked Fountain to the crime).

When there is conduct on the record that matches the legal el-
ements of the crime of conviction, the quantum of that evidence
necessary to constitute a factual basis has been held to be quite
low. See, e.g., United States v. Gonzales-Negron, 892 F.3d 485, 487
(1st Cir. 2018) (need only a rational basis in fact); United States v.
Tunning, 69 F.3d 107, 114 (6th Cir. 1995) (preponderance of the
evidence not required); United States v. Alber, 56 F.3d 1106, 1110

(9th Cir. 1995) (same). Not only is the Rule 11 proceeding not a
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searching inquiry, it need not even be an inquiry of the defendant;
a district court is permitted to assemble the factual basis by secur-
ing facts from a number of sources other than the defendant. See,
e.g., United States v. Graves, 106 F.3d 342, 345 (10th Cir. 1997)
(court may obtain factual basis from presentence report); Tunning,
69 F.3d at 112 (court may obtain factual basis from prosecutor’s
statement). Indeed, nothing in Rule 11 prohibits a court from ac-
cepting a plea of guilty in spite of a defendant’s protestations of
innocence. North Carolina v. Alford, 400 U.S. 25, 37-38 (1970).
Thus, the Rule 11 inquiry is not concerned with the “details” of
the crime, but rather with a skeletal factual basis sufficient to pro-
tect the defendant’s rights. The goal is to make certain that some
evidence of defendant’s conduct matches the elements of the crime.
3. When there is no record of the requisite type of evidence nec-
essary to satisfy Rule 11(b)(3)—conduct that matches the elements
of the crime of conviction—whether there is precedent establishing
the quantum of evidence needed for the error to be plain is not rel-
evant. By holding that precedent was needed to clarify how much
evidence the Government was required to prove, see Pet. App. 64,
the Fifth Circuit asked the wrong question. Its holding stands in

stark contract with the basic—but essential—demands of Rule
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11(b)(3), and conflicts with decisions by this Court and other the
courts of appeals.

The premise for the Fifth Circuit’s holding is that the district
court may infer the factual basis if there were “other indicia” of
guilt, even if those “other indicia” do not match the legal elements
of the crime of conviction. By allowing a factual basis to be based
on other “indicia of guilt,” the Fifth Circuit undermines the very
protections Rule 11 is designed to protect against and permits a
district court to infer or assume the essential elements of the of-
fense, rather than ensure that conduct on the record fits the crime.
There 1s no foundation in law or policy to support such a diluted
interpretation of Rule 11(b)(3). Indeed, this Court expressly re-
jected the contention that the goals of Rule 11 can be met by allow-
ing district court judges to “resort to assumptions” not based upon
a defendant’s admissions of conduct. McCarthy, 394 U.S. at 467.

The Fifth Circuit’s reformulation of Rule 11(b)(3)’s demands
also conflicts with its sister circuits. See United States v.
McCreary-Redd, 475 F.3d 718, 724-25 (6th Cir. 2007) (“In our
judgement, to permit the district court to infer a factual basis in
the absence of a record demonstrating the existence of a factual
basis would tend to negate the well-established safeguards inher-

ent in the Rule 11(b)(3) mandate.”) (cleaned up); United States v.
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Mastrapa, 509 F.3d 652, 659 (4th Cir. 2007) (factual basis insuffi-
cient when based on the “erroneous assumptions”); United States
v. Maher, 108 F.3d 1513, 1529 (2d Cir. 1997) (Rule 11(b)(3)’s re-
quirement turns on “the relationship between (a) the law and (b)
the acts the defendant admits having committed,” not “competing
inferences”); United States v. Allen, 804 F.2d 244 (3d Cir. 1986)
(remand when district court may have accepted plea based on er-
roneous assumptions); United States v. Thompson, 680 F.2d 1145,
1155 (7th Cir. 1982) (“the court must scrupulously check to guar-
antee the facts presently on the record encompass the offense”).
When the record is void of factual conduct that matches the
legal elements of the crime of conviction, the Rule 11(b)(3) error is
plain. See, e.g., United States v. Goliday, 41 F.4th 778 (7th Cir.
2022) (holding district court plainly erred by accepting defendant’s
plea of guilt without an adequate factual basis); United States v.
Carillo, 860 F.3d 1293, 1306 (10th Cir. 2017) (same); United States
v. Wroblewski, 816 F.3d 1021, 1025 (8th Cir. 2016) (same); United
States v. Garcia-Paulin, 627 F.3d 127, 133-34 (5th Cir. 2010)
(same); McCreary-Redd, 475 F.3d at 725 (same). The Court should

not permit such a fundamental rewrite of the Rule 11(b)(3)’s mini-
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mal—but essential—standard to allow “other indicia” of guilt—un-
connected to the legal elements of the crime of conviction—to pass
for an adequate factual basis.

4. This petition should be granted because it reveals that that
Rule 11(b)(3)’s flexible standard has a breaking point, which the
Fifth Circuit breached. This case is the ideal vehicle for resolution
of this issue and affirmation that an adequate factual basis de-
mands, in the first instance, the proper type of evidence, not a par-
ticular quantity—there must be evidence on the record of conduct
that matches the legal elements. This is the “rule subject to no ex-
ceptions.” Tunning, 69 F.3d at 111 (quoting Fountain, 777 F.2d at
357).

The facts here are simple and the elements of aiding-and-abet-
ting liability under 18 U.S.C. § 2 are clearly established and were
uncontested by the parties on appeal. See Rosemond v. United
States, 572 U.S. 65, 7376 (2014) (discussing history of 18 U.S.C. §
2). “To aid and abet a crime, a defendant must not just in some sort
associate himself with the venture, but also participate in it as in
something that he wishes to bring about and seek by his action to
make it succeed.” Id. at 76 (cleaned up). There must be proof that
(1) offense was committed by some person; (2) the defendant

shared the criminal intent of the principle; (3) engaged in some
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affirmative conduct designed to assist the principle; and (4) sought
by action to make that criminal venture successful. See, e.g.,
United States v. Scott, 892 F.3d 791, 798-800 (5th Cir. 2018); Fifth
Circuit Pattern Jury Instructions (Criminal), § 2.04 (2019).

The record was unequivocal: Hubbard produced child pornog-
raphy on June 5 and September 13, 2019. Weeks later, on Septem-
ber 26, Petitioner asked Hubbard to send him the child pornogra-
phy. The record lacks any evidence that Petitioner participated in
or assisted Hubbard’s crimes. Compare, e.g., Bozza v. United
States, 330 U.S. 160, 163—64 (1947) (no evidence that defendant
had made, helped to make, or ever took part in the unlawful con-
duct), and Garcia-Paulin, 627 F.3d at 133 (factual basis failed to
support aiding-and-abetting liability), with United States v. Block,
635 F.3d 721 (5th Cir. 2011) (defendant aided and abetted the sex-
ual exploitation of a minor when he proposed the scheme to exploit
the minor and negotiated the deal to sell custody of the child for
llicit purposes).

The Fifth Circuit acknowledged the absence of aiding-and-
abetting conduct on the record but pointed to other “indicia of
guilt.” Pet. App. 5a—6a. But these other circumstances fail to match
the elements of aiding-and-abetting liability under 18 U.S.C. § 2

as a matter of law.
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The court pointed to Petitioner’s admission to the conduct de-
scribed in the Indictment. But the charges in counts one and two
do not contain factual allegations; they charge that Petitioner
“aided and abetted” Hubbard and then simply track the statutory
language of 18 U.S.C. § 2251(a). By admitting to the Indictment,
Petitioner admitted to legal conclusions, not factual conduct,
which do not support a factual basis. See, e.g., Goliday, 41 F.4th at
785—-86 (rejecting argument that use of term “co-conspirator” sup-
ported factual basis because term is legal conclusion); In re Sealed
Case, 936 F.3d 582, 590 (D.C. Cir. 2019) (defendant “may not stip-
ulate to legal conclusions in plea agreement”); Garcia-Paulin, 627
F.3d at 133—-34 (indictment provided inadequate factual basis un-
der Rule 11(b)(3) when it tracked only the statutory language);
United States v. Adams, 448 F.3d 492, 500-01 (2d Cir. 2006) (in-
dictment did not provide adequate factual basis “when defendant
never admitted the elements necessary for conviction but merely
agreed to plead guilty to them”); United States v. Van Buren, 804
F.2d 888, 892 (6th Cir. 1986) (rejecting a reading of indictment and
defendant’s admission of guilt as adequate for the factual basis);
United States v. Satamian, 40 F. App’x 405, 406-07 (9th Cir. 2002)

(defendant’s stipulation that he “assisted” the co-defendant in the
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commission of their crime was a legal conclusion not a factual ad-
mission to aiding-and-abetting liability).

The court also relied on the fact that Petitioner and Hubbard
lived together at the time of the offense. Pet. App. 6a. Nothing in
the record indicates where Hubbard was when she produced the
illicit photos. Even if she were at home, Petitioner’s mere presence
at the scene of a crime—their shared residence—without more, is
not legally sufficient to prove aiding-and-abetting liability. See,
e.g., Bozza, 330 U.S. at 163—-64 (setting aside conviction based on
mere presence); Hicks v. United States, 150 U.S. 442, 449-50
(1893) (to be present at a crime is not evidence of guilt as an aider
and abetter); United States v. Williams, 486 F.3d 377, 381-82 (8th
Cir. 2007) (no error when district court refused to enter plea of
guilty when defendant admitted only that he was present during
crime), reversed on other grounds, 552 U.S. 1091 (2008); United
States v. Bancalari, 110 F.3d 1425, 1429 (9th Cir. 1997) (“mere
presence at the scene of the crime and knowledge that the crime is
being committed is not enough” to convict for aiding and abetting);
United States v. Williams, 985 F.2d 749, 753 (5th Cir. 1993) (same);
Fifth Circuit Pattern Jury Instructions (Criminal) § 2.04.

The court pointed to the fact that Hubbard and Petitioner sent

each other images of child pornography. Pet. App. 6a. While this is



21

evidence of conduct that would meet elements of receipt, distribu-
tion, or possession of child pornography, it does not meet the ele-
ments for aiding and abetting Hubbard’s production of child por-
nography on June 5 and September 13. See 18 U.S.C. § 2251(a);
United States v. Heinrich, 57 F.4th 154, 159-62 (3d Cir. 2023) (dis-
cussing elements of § 2251(a)).

Finally, the fact that Petitioner “obviously knew” about the
photos because he requested them weeks after they were produced,
see Pet. App. 64, is not enough. Under § 2 there must be “knowing
aid to persons committing federal crimes, with the intent to facili-
tate the crime.” Central Bank of Denver, N.A. v. First Interstate
Bank of Denver, N.A., 511 U.S. 164, 181 (1994). The record is silent
about Petitioner’s role, if any, when Hubbard produced the illicit
photos.

There is nothing in this record that can serve as a substitute
for a voluntary admission of conduct that matches the uncontested
elements for aiding-and-abetting liability. The district court com-
mitted a plain error by accepting Petitioner’s guilty plea on counts
one and two.

The proceedings below highlight the need for the Court’s inter-

vention in this area of law. In refusing to vacate Petitioner’s guilty
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plea, despite the absence of evidence of conduct matching the ele-
ments of aiding-and-abetting liability, the Fifth Circuit eliminated
the procedural safeguards of Rule 11(b)(3) that are intended to en-
sure a plea is “truly voluntary” and that the record of a plea’s vol-
untariness is complete. McCarthy, 394 U.S. at 465. The Fifth Cir-
cuit’s formulation will permit potentially unknowing and involun-
tary pleas so long as the district court can speculate, infer, or as-
sume some other “indicia of guilt.” The harm caused to a defend-
ant, like Petitioner, is particularly acute when the record is also
silent about whether he was adequately informed of the elements
of aiding-and-abetting liability. Id. at 467 n.20 (“where the charge
encompasses lesser included offenses, personally addressing the
defendant as to his understanding of the essential elements of the
charge to which he pleads guilty would seem a necessary requisite
to a determination that he understands the meaning of the
charges”); McCreary-Redd, 475 F.3d at 725-26 (holding that dis-
trict court failed to establish a factual basis in compliance with
Rule 11(b)(3), and to the extent that it was, court failed to deter-

mine whether defendant understood the nature of the charges).
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CONCLUSION

FOR THESE REASONS, Petitioner asks this Honorable Court to

grant a writ of certiorari.

Respectfully submitted.
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