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ORDER AND JUDGMENT'

Before MORITZ, J[EYMOUR, and EBEL, C

rcuit Judges.

Defendant Corey Shamon McKinney was

offenses. He moved to suppress evidence recove

i

Charged with fedéral firearm and drug

red during two se’arches at his residence.

The related search warrants were supported by oﬁﬁcer affidavits that included

information obtained| from a rehable confidential

court denied his motion to suppress, he was conv!

thirty-seven months in prison. On appeal; defend

Delaware, 438 U.S. 154 (1978), contending that

e

* This order alnd judgment is not binding

mformant (“RCI”) After the district

icted and sentenced to one hundred
g pE3

ant asserts a claim under Franks v.

: !

the affidavits are fcontradicted by the

precedent, except under the doctrines of

- law of the case, res !judicata, and collateral estgppel. The couit generally disfavors the

citation of orders aIild judgments. It may be dj
consistent with Fed. }{ App. P. 32.1 and-10th Cid.

3

ited, however, for its persuasive value
R. 32.1.
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officer’s testimony at trial and that the evidence re COVCI'Cd f:Om ﬂle searches shoUld be

) shppres'sed; For the re'asons set forth below, we aﬁrm.
Background .
In November of 2019 Officer Mlke Cawiepell of the Tulsa Police Department

(“TPD”) ﬁled an afﬁd avit seeking a search warrant for defendant’s re31dehce m.Tul,.Sa,

Oklahoma based on information he received fromjan RCI. A warrant was issued by a

Tulsa County judge and executed on November 2¢, 2019. During the search, law ‘
~ enforcement recovered methamphetamine, marijuina, heroin, two firearms, ammunition,

" and body armor from the residence. They also reeovered almost six ’rhoﬁsand dollars

from defendant’s person. He was arrested but latgr released on bond.

Following a search of a trash container loc:;tted in front of defendant’s home,
Officer Cawiezell sought a second warrant to sea ch the residence. EAnother warrant was
issued by a Tulsa County judge and a second sear :h was conducteq!. on January 9, 2020;
Du;mg this seareh; law enforcemenft recovered w]:iat appeared to be; a firearm silencer and
r’narijliana. | i -
" Defendant was indicted in federal court onfeight counts, inc]auding charges for
being a felon m posse ssion; possessing an unreg1< tered silencer; possessmg herom,

met_hamphetaxhihe, and marijuana with intent to chstnbute maintaining a drug-mvolved '

premises* and possessing a ﬁrearm in fu'nheran'ce :'o,f drug traﬁ‘lckin.g crimes. He.soﬁght

to suppress the evidence obtamed from both searc hes, challenging the reliability of the
‘ RCI Without holding an ev1dent1ary hearmg, thq district court found that Officer

Cawiezell’s affidavits established probable eause:and denied defendant’s motion to

2
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nd him guilty on

suppress. He opted to go to trial, and the jury foy

was sentenced to a total of one hundred thirty-sey
,y'ears of supervised release.

Seai‘ch_Warrant A

Officer Cawiezell prepared sworn affidavits

first affidavit stated that Oﬂicer Cawiezell was cor
individual, later identified as defendant, who was

. rnethamphetamme and possessmg ﬁrearms in the

all eight counts. He
en months in prison followed by three
\ffidavits

in support of both search warrants. The

ltacted by the RCI concerning an

selling a large am?ount of
| o
Fulsa County 'areaﬁ” Rec., vol.Tat 156,

Oﬁﬁcer Caw1eze11 stated that the RCI “mformed [hlm] that Corey Mmeney wasin

possession of metham phetaxmne herom, and a firq
also stated that the R

72 hours acquired a large amount of methamphetfm

* stored at his residence.” Id. Officer Cawiezell represented that this ?CI had provided .

reliable linformation 1¢

that l'ed>to arrests for drug offenses and seizures of]

" The second affidavit included much of the

addition, it detailed the first search and the contrao

described the trash search which led to the discove

of man_]uana and another “con31stent with packagi

T “mﬂ)_’__n_rl_e_q {him] that Core;(

y the TPD on more;than three |

arm” at his re31dence Id at 157 He
McKinney had :ecenﬂy within the past

mine, and fhat it vs'/as currently being
E

i

| o
prior occasions, including informatio&y

ﬁrearms.
nformaﬁon from the first affidavit. In
and recovered. Olﬁ'lcer Cawiezell
fy of two 'ifems, one with trace‘ anlonnts '

g narcotics ” Id at 159. He also stated

that, after this ev1denle was taken back to the pohee deparlment, ak9 “gave a posmve alert

to the presence of narcotics.” Id.
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Officer Cawiezell’s Trjal Testimony
. -At u'ial; defense counsel cross-examined O; ﬁdef Cawiezell. Counsel asked about

the fwo ﬁreaﬁ_ns, arifleand a pistol, recovered ﬁ'dlh defendant’_sfesidence:_ ,
Q. You never saw him with that ri le, did you? |
A. Correct. |
Q. No one ever told you they saw w1thh1m that rifle; correct? .

A. Correct.

Q. You never saw him with the pidtol, did you?
4 |

|

A. 1did not. i | |

Q. No one has ever told you they saw him with the pistol either, have
they? : ‘

A. They have not.
Rec., vol. IIT at 129-30. Defense counsel also as] ;:ed the officer questions about the
methamphetamine recovered during the search:

Q. And you don’t know whether the methamphetamine was in the
residence before Mr. McKinney was there} do you?

A. Tdonot.

Q. You’ve never seen him with any methamphetamine, have you?

2w

A. Thave not.
Q. He had none on his bddy whenyou afrested him, did he?

"A. He did not.
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- Q. You've never seen any photogfaphs of Mr. McKinney with any |
. methamphetamine, have you? _ - '

A. Thave not.

‘ Q. So| you don’t know if Mr. McKinﬁe& ever laid eyes on that
‘methamphetamine, do you? - | )

A. 1do not.

Id. at 131-32. Defense counsel asked the officer pimilar questions about the heroin

recovered from defendan ’s residence:
" © Q. And you never saw hlm with the hcroiri; did you?
AL Correct.' - o

" Q. And no one has ever told you|that they ever saw hlm with any
heroin, have they? |

A. No. o
| Id at 138. Officer Cawiezell was not questioned, and did not testify, about the RCI
or fhe afﬁdavits. | |
| Standard 6f R i:view.
: Défendant did not assert a Franlc;' claim in (iisﬁict' court. _HO\jv'eyer, the parties agree
- that his claim is not waived under Fed. R. Crim. P. ;12(b) becaus'e‘i.t is based on Oﬁicer
e Céwi_eze_:ll’svu'i'al testimony ‘and was not ‘freasonabllgl availéble”. before trial. See ch. R .
Cnm P. 12(b)(3).. Acr;:'ording'ly, we,'r_gvi%:w his claxjm for‘ plajri errbr. See United Stazfes' V.

Jiland, 254 F.3d 1264}, 1267 n.1 (10th Cir. 2001). |
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 Discussiop

On appeal, defendant alleges a Fourth Arﬁéndrhent violation under Franks. A

Franks violation occurs if “(1) an officer’s aﬁida[:t suppbrting a search warrant

application contains a reckless misstatement or ofnission that (2) i3 material because, but

| . for it, the warrant could not have lawﬁ_llly issued) ” United States V. Herrera, 782 F.3d
571, 575’ (10th Cir. 2015). The_de_fendaﬁt must .p;ove both ;cdklessneés and materialify to |
obtain _ré'lief. United|States v. Moses, 965 F.3d 1 T.06, 11'10>(10th‘ Cir. 2020).
A“défénd.ant is _cntitied fo an cvi&entia,ry h?armg if_he ’mékes é ‘féubétaﬁtial
' _p;elinﬁnaxy Showing’f thaf a.viblation has occurrdd. Id. (quotmg Ffanks, 438 U.S. ai:
- 155). To make the requisite showing of recklessnéass, a defendant must furnish evidence

“that the officer in fact entertained serious doubty as to the truth of his allegations.”

| United States v. Xiang, 12 F.4th 1176, 1182-83 (1 0th Cir. 2021) (internal quotation
g ma;ké and citation o | itted). In other words, a de fendant musf show that the officer acted
 with “deliberate falsehood or [] reckless disregardi for the truth,” ﬁ‘rdnks, 438 U.S. at _
1 7 1. “Allegations of] neglig‘enc@ or innocent miSﬂé.ke are insufﬁcient;v”- Id | |
A, Suppression of the Evidence
Defendant argueé that the é_,videﬂce recoifa;"ed during both searches should_, be

- suppreSsedbecause Officer Cawiezell’s trial testimony is inconsistent with statements

R
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made in his affidavits.! According to defendant, fthe testimony shows that Officer
Cawiezell made material and reckless misstateménts in the affidavits.
!

Specifically, defendant highlights three stjtements from Officer Cawiezell’s

| .

testimony: (1) no 6nIltold him they saw defendagt with the rifle or pistol recovered
; (2) no one told him they shw defendant wifh “any heroin”; and
| |

during the first searcl
~ (3) he did not know whether the inethamphetami e recovered in tt{e search was at the
- residence before defendant was there or if defendant had ever seen that

methamphetamine. Defendant argues this testimpny contradicts affidavit statements

about what the RCI told Officer Cawiezell, partiq ularly that: (1) deifendant was in

possession of a firearm; (2) deféndant was in pospession of heroin;; and (3) defendant had
recently acquired a large amount of methamphetdmine and was stqf'ring it at his residence.
These arguments fail because the trial testimony does not cg)ntradict the affidavit
statements. First, the affidavits do not state that the RCI saw defersldant with a firearm,
the methamphetamine, or the heroin. It can be trpe that the RCI told Officer Cawiezell
that deféndant was in possession of a firearm and drugs without saying he or she saw

l
defendant with these litems. For example, the RQI may have been ltold by defendant or a

1 Defendant primarily challenges the first affidavit. While he acknowledges that the
second affidavit includes relevant information nof supplied by the RCI, he argues that
information would not have been available but far the illegal first search. He thus asserts
that evidence found ’!h the second search is fruit Qf the poisonous tﬁ-ee. He also argues
that the good-faith exception under United States{v. Leon, 468 U.S. 897 (1984), does not
apply. Because we c:onclude that defendant has fhiled to demonstrate a Fourth
Amendment violation, we need not reach these issues.

7

|
!
i
|



~ Appellate Case: 21-5074  Document: 010110793326  Date Filed: 01/05/2023.  Page: 8

. thier party that defen iant had possession of them| ,‘ :It is élso possible that the RCI did ﬂot
disclose the source of the information -t.(.) Officer (l::a'v;ri_ezell at All. |
: Moreqfler, the afﬁdavits only }state that Of] ECer Cawiezell was infonned defendanf
‘was in posscs'sion of a ﬁrearmf’ not the specific ﬁrea:ms recovered in thé search. . |
Similarly, the quesfioning at trial concerned the s beciﬁc methamphetamine recovered
durmg the search whereas the affidavits r‘eference:d undeﬁned methamphetamine. |

Impoftantly, the RCI prb'&ided Officer Cawiezell w1th information/before the searches

were conducted. Tt would haire been difﬁcult, if ﬁot impossible, foir Officer CaWiezeil to
know with certainty whether the contraband recopered from defenélant’s home was the
 same contraband that the RCI informed him of.

Finally, it can/be simultaneously true that: j(1) the RCI told Officer Cawiezell

defendant had recent ly acquired methamphetaminic; aﬁd (2) Officer Cawiezell did not
know Whén the methamphetamine entered the hoiné or whether de:fendant had seen it.
| ‘Whether the methamphetamine was at the residen;ce before defendant arrived thére or .
whether defendant saw the methampﬁetamine is ﬁot dispositiv.e of whether he had actual
or constructive possessidn of it. |
In his reply brief, défendant_ argues that if the RCI did not see him Wim the
.ﬁrearms orAdrugs’ then Officer Cawiezell reckleés ly omitted'that infoﬁnatiqn from the
affidéyits; Because he did not raise thls argumeri;t in his _opening brief, it is forfeitéd. See
- United Stétes v, Leffler, 942 Fﬂ’;:l 119_2; 1197 (10&1 Cir. 2019); In any event, this - |

argument is unpersuasive because the affidavit is-ffacially ambiguous as to the basis of the

RCI’s knowledge.
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| Fmthennofe, probable cause may properlsf be supported by hearsay or information
vsup'plied by an infemlant. See Franks; 438 U.S. at 165. Courts take a “totality of the.

circumstances” approach when making a probabl e cause determination based on an

informant’s tip. United States v. Hendrix, 664 F. !d 1334, 1338 (IOth Cir. 201 1)

Relevant factors include “the informant’s veracity, rehablhty, and ba31s of knowledge »

Id. “[A] deficiency xi: one factor may be compensated forby a strong showing of another

or by other indicia of] rehablhty.” United States ‘7 Quezada-Enrzquez, 567 F.3d 1228,
| 1233 (101:11‘ Cir. 20091. Here, even if the basis of fhe RCI’s inform?tion was not clear or

was in some way lacking, it was bolstered by the RCI’s documente!d histofy of providing
: ' |

i

-

" To the extent any tension could be found HYetween the testinilony and the affidavits,

| | |

defendant has not provided any evidence to provg that the sworn affidavits, rather than

the TPD with reliable information.?

 the sworn testimony, \were false. He has also notjoffered any evidence that Officer
Cawiezell “ept_ertained serious doubts,” see Xian; :r, 12 F.4that 11 8;2—83, or acted with
“deliberate falsehood or [] reckless disregard for he truth,” see Fréznks, 438 U.S. at 171.
Defendaht merely assumes Officer Cawiezell’s sWorn trial testimoipy is true and
concludes that the officer was “either lying or redklessly mischaracterizing the supposed
‘ interactions that he had witﬁ the informaet in his faff'ldav.its.” Aplt. Br, at 12. Such

conclusory allegations are insufficient because sa arch warrant affidavits are presumed to

be valid. See Franks, 438 USS. at 171.

2 The district court re’i‘h ected the challenges made {o the RCI’s rehablhty in defendant’s
" motion to suppress. Those findings have not beep appealed and are not before this court.

9
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In his reply, defendant argues that the imp{irtance of the RCI’s information in

’ establishihg probable cause, the depth of Officer CaWieZell"s involvement in the

in§estigation; and “the degree of inconsistenéy” Eéﬁﬂeen fhe statements demonstrate
reéldessness or intent. Reply Br. ét 6—7 These axf'guments aré forf:eited, but in any event
we find them unpersuasive, particularly because e could not findany inconsistency
among the state.ments:, much less a significant ong.
Finally, it bears noting that Officer Cawie; %ell was not asked about the RCI or the -
~ affidavits at trial. Rather, the.challev_nged testimomy was given in the ,c_on";ext of
vdeterrr.lining' wh_ether défehdant had exclusive or dctual control over the cbntraband seized
dunng the searcﬁeé. Even if the alleged inconsis_u;encies existed, it wbuld not make sense

. to credit the trial testimony over direct and sworn| statements made about the RCI in the

affidavits. Any inconsistency would be more reaIily explained by!a negligent or
innocent error made at trial than by a choice to sybmit an affidavit despite serious doubts

about its truthfulness

B. Franks Hearing g
| | 1
In the alternative, defendant argues he is eptitled to a hearinig to determine whether
e |
there has been a Franks violation even though heldid not request a:hearing in district

. court. The parties dispute whether the failure ofﬁ district court to hold a Franks hearing _

sua sponte could be plain error. Compare Franks, 438 U.S. at 168|(contemplating “an -

instance of deliberate falsity” e;iSosed at trial), and United States v. White, 850 F.3d 667,
. . , | .

673 (4th Cir. 2017) (holding that a defendant may seek a Franks he;'zaring based on

inconsistencies between an affidavit and the affiaht’s trial testimony), with United States

10
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o Rusna]c, 981 F.3d 6§97, 705 (9th C1r 2020) (holkhng error could not be plaindue toa
lack of caselaw épply ing Franks in this context) But we need not r_each this questlon 4
vbecause defendant is net entitled to ahearing. ' .

| As described bo&e, defendant hes faiied t) allege that actual: inconsistencies

betWeen Officer Cawiezell’s trial testimony anci I:is affidavits exist. To the extent fhat
the relevanf statements ére in tension, defendant has failed fo provide any evidence that
Officer Cawiezell intentionally or recklessly filed unt:ruthful or incomplete affidavits. At
- most, defendant has clemons_trete_d that Officer C4 %_w_ieze.ll’s tesfhnony should have been o
R clarified at trial. N |
' Conclusi@ |
| Based-on the foregoing, we are ﬂot persuaded that defendan ’s Fourth Amendment

rights have been violated or that he is entitled to :im ev1dent1ary hearing under Franks

Accordmgly, we afﬁrm.

Entered for the Court

Stephanie K. Seymoﬁr
Circuit Judge
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