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**This is the petitioner/appellant’s second filing of this Petition for Writ of

Certiorari to the United States Supreme Court as directed to do so by the clerk of

the court, via legal mail correspondence, on March 27th, 2023.



QUESTION(S) PRESENTED

Did the Sixth Circuit Court of Appeals err when it denied the petitioner's petitions

for a COA and rehearing despite the petitioner's showing that his issues deserved

encouragement to proceed further?

Did the Sixth Circuit Court of Appeals err when it denied the petitioner's petitions

for a COA and rehearing without ruling on the merits of the first two claims

submitted?
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All parties appear in the caption of the case on the cover page.
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PETITON FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the

judgment and opinion of the Sixth Circuit Court of Appeals, rendered in these

proceedings on August 8, 2022 and denial of rehearing on December 13, 2022.

Citations to the State record are designated S.R. Citations to the record in the

federal proceedings are designated R.
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OPINIONS BELOW

For cases from federal courts^

The orders denying rehearing and a COA by the United States Court of

Appeals for the Sixth Circuit appear at Appendix A to the petition and are

unpublished.

The order denying the 28 U.S.C. § 2254 petition by the United States District

Court for the Western District of Tennessee appears at Appendix B to the petition

and is unpublished.

For cases from state courts:

The opinion of the Tennessee Court of Criminal Appeals, reviewing the

merits on post-conviction appeal, appears at Appendix C to the petition and is

unpublished.

The opinion of the Tennessee Court of Criminal Appeals, reviewing the

merits on direct appeal, appears at Appendix D to the petition and is unpublished.
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JURISDICTION

For cases from federal courts^

The date on which the United States Court of Appeals for the Sixth Circuit

decided my case was December 13, 2022 (Rehearing) and August 8 2022 (COA).

The jurisdiction of this Court is invoked under 28 U.S.C. §1254(1).

For cases from state courts:

The date on which the Tennessee Court of Criminal Appeals decided my case

on post-conviction was August 15, 2018.

The date on which the Tennessee Court of Criminal Appeals decided my case

on direct appeal was November 4, 2011.

The jurisdiction of this Court is invoked under 28 U.S.C. §1257(a).
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

UNITED STATES CONSTITUTIONAL AMENDMENT V

UNITED STATES CONSTITUTIONAL AMENDMENT VI

UNITED STATES CONSTITUTIONAL AMENDMENT XIV
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STATEMENT OF THE CASE

A statement of the case can be found in the attached opinions and orders up

until the point of the denial of the petition for rehearing and the filing of the

petition at bar. See Appendices B-D.
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REASONS FOR GRANTING THE PETITION

The Sixth Circuit Court of Appeals erred when it denied the petitioner's

petitions for a COA and rehearing despite the petitioner's showing that

his issues deserved encouragement to proceed further?

The petitioner's issues and arguments clearly warranted review by the Sixth

Circuit Court of Appeals. His COA contained proper argument and cited the

controlling precedents for each issue. Not only did the petitioner make a "showing

of the denial of his constitutional rights" but he also presented supporting facts that

"reasonable jurists could debate whether petition should have been resolved in a

different manner or that issues presented were adequate to deserve encouragement

to proceed further." Harbison v. Bell, 556 U.S. 180 (2009);Miller-El v. Cockrell, 537

U.S. 322 (2003).

The petitioner has been convicted and sentenced to life imprisonment. In

Tennessee, a life sentence is 51 calendar years for adult offenders with offense dates

occurring after 1995. Fifty-one calendar years should deserve at least one review by

each and every court in our judicial system. In the case at bar, the petitioner's

codefendant had received relief by the Tennessee Court of Criminal Appeals (TCCA)

and was given a second-degree murder conviction in place of his first-degree murder

conviction although he was the actual shooter. This is the same disparate
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treatment that the Tennessee Legislature has directed against in its own statutes.

The petitioner made a showing that his trial and appellate attorney made the

fatal mistake of not properly arguing his "48-hour hold" issue in the context of

probable cause and/or that a constitutional did occur that demanded relief. The

petitioner satisfied both prongs of the Strickland v. Washington, 466 US. 668

(1984). The Tennessee U.S. District Court for the Western Division's ruling was

contrary to and/or an unreasonable application of the petitioner's Strickland,

sufficiency of evidence, and erroneous jury instruction claims. The Sixth Circuit

Court of Appeals failed to grant the petitioner a COA in order to examine his

Strickland claims as well as his sufficiency of evidence, and erroneous jury

instruction claims. The courts should not have summarily dismissed the petition

given the complex procedural questions that he raised.

The petitioner made a substantial showing of a denial of constitutional rights

in his request for a certificate of appealability for both of the issues mentioned

above and the issues adjudicated in the Court's denial of COA. However, the Court

failed to recognize his efforts in doing so.
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The Sixth Circuit Court of Appeals erred when it denied the petitioner's

petitions for a COA and rehearing without ruling on the merits of the

first two claims submitted.

The Court overlooked the petitioner's first and most important issue that:

" The Tennessee Court of Criminal Appeals and the Tennessee Federal District

Court's adjudication of the petitioner's challenge of the sufficiency of evidence 

resulted in a decision that was contrary to or involved an unreasonable application

of Jackson v. Virginia, 443 US. 307, 99 S.Ct. 2781, 61 L.Ed.2d 560 (1979)." It was

unreasonable application because the court never reviewed the issue despite its

ability to do so under plain error review and in the interest of justice. 28 U.S.C.A. §

2253(c)(3) "limits the courts review to the issues identified in the certificate of

appealability."

Whether there was sufficient evidence to sustain a defendant's conviction of

a charged offense is the cornerstone of all issues raised on all appeals in the United

States. If one can show that no "rational trier of fact could have found the essential

elements of the crime beyond a reasonable doubt" then the defendant would be set

free and never to be tried again. Jackson v. Virginia, 443 U.S. 307, 99S.Ct. 2781,

61 L.Ed.2d 560 (1979).

The District Court and Sixth Circuit Court of Appeals overlooked this "most

important" issue. The petitioner raised this issue on direct appeal and in his
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original pro se petition submitted to District Court. Although the petitioner did

raise an ineffective assistance of counsel claim as to appellate counsel's failures, the

District Court ignored the claim - as did the Sixth Circuit, by denying his COA.

The petitioner also reminds this Honorable Court to take notice to the recent

reversals of felony murder convictions in California. The "natural probable

consequence rule" jury instruction has been deemed unconstitutional. In California,

"A person convicted of murder, attempted murder, or manslaughter whose

conviction is not final may challenge... the validity of that conviction..." See People

v. Hola, 77 Cal.App.5th 362, 369-370 (Cal. 2022); People v. Lewis, 11 Cal.5th 952,

957, 959 (Cal. 2021). The natural probable consequence rule jury instruction was

given in the petitioner's trial in connection to the alleged theory of criminal

responsibility (which was the second claim overlooked by the District and Sixth

Circuit courts).

In Tennessee, in order to be found guilty of Felony Murder a "rational trier

of fact" must find "a killing of another committed in the perpetration of or attempt

to perpetrate any ... robbery." Tenn. Code Ann. § 39‘13‘202(a) (2). "No culpable

mental state is required...except the intent to commit the enumerated offenses or

acts." Id. § 39-13-202(b).

The Tennessee Court of Criminal Appeals stated in its opinion: "We note

however, that the trial court informed defense counsel that she was free to argue in

closing that the defendant had withdrawn from the robbery before the offenses

10



occurred." State v. McKay, 2011 WL 5335285, at *7 (Tenn.Crim.Ayy.). Obviously,

the trial judge, a "rational trier of fact", conceded the fact that the petitioner's intent

to commit a robbery was "withdrawn from the robbery before the offenses occurred"

therefore, because the element of intent did not exist, no conviction for felony

murder could have occurred. Id.

The Court overlooked the petitioner's second most important issue that: "The

Tennessee Court of Criminal Appeals and the Tennessee Federal District Court’s

adjudication of the petitioner's challenge that the trial court's erroneous criminal

responsibility jury instructions resulted in a decision that was contrary to or

involved an uni'easonable application of Neder v. United States. 527 US. 1. 119

S. Ct. 1827. 144 L.Ed.2d 35 (1999).

In the certificate of appealability (COA) context, where an inmate must make

a threshold "substantial showing of the denial of a constitutional right,' § 2253(c)

(2), this Court has cautioned that the threshold inquiry is 'not coextensive with a

merits analysis' and that any court that 'justifies its denial of a COA based on its

adjudication of the actual merits...is in essence deciding an appeal without

jurisdiction.'" Buck v. Davis. 137S.Ct. 759, 773, 197L.Ed.2d 1 (2017) (quoting

Miller-El v. Cockrell. 537 U.S. 322. 336-337. 123S.Ct. 1029. 154L.Ed.2d 931

(2003)).

The petitioner made a substantial showing of a denial of constitutional

rights in his petition for habeas corpus relief and in his request for a certificate of
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appealability for all of the issues mentioned above and the issues adjudicated in the

Court's denial of COA.
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CONCLUSION

The petitioner has been denied his right to due process (a full and fair

hearing) in addition to the constitutional violations aforementioned. Therefore,

petitioner's petition for a writ of certiorari should be granted.

Respectfully submitted,

C
Marlon McKay Dated: April 4, 2023
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PROOF OF SERVICE

I, Marlon McKay, do swear or declare that on April 4, 2023, as required by

Supreme Court Rule 29 I have served the enclosed MOTION FOR LEAVE TO

PROCEED IN FORMA PAUPERIS anA PETITION FOR A WRIT OF CERTIORARI

on each party to the above proceeding or that party’s counsel, and on every other

person required to be served, by depositing an envelope containing the above

documents in the United States mail properly addressed to each of them and with

first-class postage prepaid, or by delivery to a third-party commercial carrier for

delivery within 3 calendar days. The names and addresses of those served are as

follows:

I declare under penalty of perjury that the foregoing is true and correct.

Executed on April 4, 2023.

Marlon McKay
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FILED

Aug 8, 2022
DEBORAH S. HUNT, Clerk

No. 22-5136

UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT

)MARLON MCKAY,
)
)Petitioner-Appellant,

ORDER)
)v.
)
)KEVIN GENOVESE, Warden,
)
)Respondent-Appellee.

Before: GRIFFIN, Circuit Judge.

Marlon McKay, a Tennessee prisoner proceeding pro se, appeals the district court s denial

pus, filed pursuant to 28 U.S.C. § 2254. McKay has filed 

certificate of appealability (“COA”), a motion to proceed in forma pauperis

an
of his petition for a writ of habeas cor

on
application for a

appeal, and a motion for the appointment of counsel.
In May 2010, a jury convicted McKay of felony murder and attempted aggravated robbery

death of Maurice Taylor, which occurred outside of Taylor s

with the
for the August 19, 2008, shooting

The trial court sentenced McKay to life imprisonment

and to a consecutive term of six years’ 

. The Tennessee Court of Criminal

home during a robbery attempt.

bihty of parole for the felony-murder convictionpossi
prisonment for the attempted-aggravated-robbery conviction 

Appeals affirmed the trial court’s judgment, and the Tennessee Supreme Court denied leave to

W2010-01785-CCA-MR3C, 2011 WL 5335285, at *1 (Tenn. Crim.

un

appeal. State v. McKay, No.

App. Nov. 4, 2011), perm. app.

McKay filed a pro 

appointed McKay counsel, who filed an 

appointed counsel filed a

denied, (Tenn. Apr. 12, 2012). 

se petition for post-conviction relief in state court. The trial court 

amended petition. After that attorney withdrew, newly 

second amended petition, which the trial court denied. The Tennessee
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of Criminal Appeals affirmed, and the Tennessee Supreme Court denied McKays

State, No. W2017-00202-CCA-R3-PC, 2018 WL 

denied (Tenn. Dec. 5, 2018).

Court
application for leave to appeal. McKay

. Crim. App. Aug. 15, 2018),perm. app.3954149, at *1(Tenn

McKay filed a pro se § 2254 petition m
amended peuiiou. He ra.sed the following grounds for relref in h,s amen e

the district court and then, at the direction of the

district court, an
his 48-hour hold when his arrestineffective for failing to challengepetition: (1) trial counsel

not supported by probable 

modon for a new trial or not.ce of appeal; (3) trial counsel

was
ineffective for failing to timely file a(2) trial counsel wascause;was ffective for failing to notify him 

his trial from his co-
was me

ineffective for moving to severof the State’s plea offer; (4) trial counsel 

defendant’s; (5) appellate counsel

was
ineffective for failing to challenge the denial of his motion 

ineffective “for not presenting proof that trial counsel 

, “manifest injustice”; and (8) post-

a motion to stay the proceedings and hold his

ineffective for failing

was

ss; (6) post-conviction counsel 

ineffective for defaulting” the foregoing issues; (7)

was
to suppre

was
ineffective. McKay filedconviction counsel was

claim that trial counsel
the absence of an attorney in violation of

was
that he could exhaust apetition in abeyance so 

to preserve 

Miranda v.

interrogated inthe issue of whether he was

Arizona, 384 U.S. 436 (1966).
and denied his § 2254 petition,

The court declined to
motion for a staydistrict court denied McKay’s

were either procedural!, defaulted or merilless
The

concluding that his claims 

issue a COA. ubstantial showing of the denialA COA may be issued “only if the applicant has made a s

satisfy this standard, the applicant mustof a constitutional right.” 28 U.S.C. § 2253(c)(2). To

could disagree with the district court’s resolution of his
demonstrate that “jurists of reason 

constitutional claims or that jurists 

encouragement to proceed further.

adequate to deservecould conclude the issues presented are

.. Miller-El v. Cockrell, 537 U.S. 322, 327 (2003). Whore ihc

must demonstrate thatprocedural grounds, the petitioner 

“would find it debatable whether the petitio
district court has denied a petition on

valid claim of the denial ofn states a
reasonable jurists
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correct in itswhether the district court was
a constitutional right and . - - would fin<i 
procedural ruling.” Slack v. McDaniel, 529 U.S. 473, 484

McKay’s alarms of ineffective assistance of counsel are governe 

,466 U.S. 668 (1984). Toes

d by the standard set forth 

of counsel,tablish ineffective assistance
in Strickland v. Washington 

a petitioner mu 

prejudiced by 

that counsel’s

was deficient and that his defense was 

strong presumption
st show both that his attorney’s performance

“[A] court must indulge a. Id. at 687.counsel’s alleged errors that is,of reasonable professional assistance;

, the challenged action
duct falls within the wide range

rcome the presumption that, under the crrcumslances 

”> Id. at 689 (quoting Michel

con

the defendant must ove

considered sound trial strategy.
Louisiana, 350 U.S. 91,v.

‘might be

101 (1955)). failure to argue for suppression of his

than 48 hours
challenged trial counsel’sMcKay’s first claim

„„„d that law enforcement wrongMly detained htm for

judicial determination of probable cause

August 22, 2008,

more

confession on the gr . He
a magistrate for a j 

arrested on August 21

not brought before a mag

before he was brought before
, 2008, that he signed a confession on

asserted that he was Essentially, McKay arguedistrate until August 25,2008.
st and that they detained him for the purposeand that he was 

feat officers did nol have probable cause for his

support the detention.

arre

of gaining evidence to 

“[Ijndividuals
ted and detained without a warrant are entitled to a ’prompt’ judicial

.. Drogosch v. Metcalf. 557 F.3d 372,378 (6lh Or. 2009) (quoting

within 48 hours of the 

When

arres

determination of probable cause.
“‘Prompt’ generally means

Pugh. 420 U.S. 103, 125 (1975)).

Id. (citing County of Riverside v.
Gerstein v. 

warrantless arrest.
McLaughlin. 500 U.S. 44,56 (i991))-

within 48 hours of warrantless detention,

. See
a statement or evidence

regardless of the length of pre-hearing custodylaw-enforcement officials obtain

suppression is not an appropriate remedy,
187 F.3d 587, 591 (6th Cir. 1999)Fullerton,United States v. the stateIn reviewing this claim 

for McKay’s arrest, noting that,

to the

his post-conviction petition 

probable
McKay raised this claim in

determined that there
causewas

court firstappellate 

before McKay

of evidence linking himhad obtained various piecesarrested, policewas
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hisconfronted with this evidence, McKay had admitted

With respect to the 48-hour hold

>s date of August 25, 2008, as the date he was brought

than 48 hours after his arrest, his statement would not have

in and law

to arrest McKay “based upon the facts known to them at

and, whenvictim and the crime scene
the murder. McKay, 2018 WL 3954149, at *12.

involvement m

issue, the court held that, even using McKay

before a magistrate, which was more
made within the 48-hour period mandated by Gerste

it wasbeen suppressed because 

enforcement officers had probable

taken into custody.” Id. at *13.

cause

the time he was
state appellate court’s determination that 

taken into custody, noting that the officers did not have
In his habeas petition, McKay challenged the

existed at the time he wasprobable cause
was in the vicinity of the crime scene 

illegally detained on a 48-hour hold
that his girlfriend’s phonethe cell phone records to show

taken into custody. He argued that he was
until after he was

and asserted that officers did not obtain a search warrant
of obtaining this evidencefor the purpose

for his girlfriend’s phone until after the

evidence in the record to support McKay

48-hour time period. But as the district court pointed out, 

’s assertion that the officers did not obtain the
there is no

if the state court’s probable cause
after 48 hours had passed. Thus, evenlocation data until 

determination hinged on the
of it at thein possessioncell phone location data and officers being

the presumption of correctness that applies to
time of his arrest, McKay has failed to overcome

with clear and convincing evidence. See 28 U.S.C. § 2254(e)(1). And
that factual determination

in order to obtain that evidence m 

Finally, because McKay gave his statement
tablish that officers continued his detention inhe has failed to es 

violation of his rights under the Fourth Amendment
into custody, suppression of the statement was not

than 48 hours after being taken

187 F.3d at 591. Reasonable jurists wou

ineffective for failing to seek suppression

to police less 

required. See Fullerton 

conclusion that trial counsel

Id not debate the district court s

of his statement
was not

d that McKay suffered no prejud.ee. Sec Coley v. Bogley, 906

is neither professionally
based on an illegal 48-hour hold an 

F.3d 741, 752 (6th Cir.

unreasonable nor prejudicial. ).

2013) (“Omitting meritless arguments
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ineffective for failing to timely file a 

. He asserted that he was prejudiced because “he would

ion of his statements based upon

In his second claim, McKay argued that counsel was

motion for a new trial or a notice of appeal

. . . have been successful on the [48-hour] hold issue, the suppression
for his arrest ” On appeal from the denial of post

Miranda, and the lack of probable 

conviction relief, the Tennessee 

McKay failed to establish that he
trial because he was permiued to file a delayed appeal and he did not offer any proof Ura, he

been raised. McKay, 2018 WL

cause
Court of Criminal Appeals rejected this claim, explaining that

failure to timely file a motion for aprejudiced by counsel’swas

new
would have been entitled to appellate relief had such issues

eluded that the state appellate court’s 

based on an unreasonable
3954149, at *14. On habeas review, the district court con

unreasonable application of Strickland or
ruling was not an

proof that trial counsel would havedetermination of the facts, explaining that McKay offered no

trial or that, if she had, McKay would have prevailed.
raised the above issues in a motion for a new 

Reasonable jurists could not disagree with this conclusion 

new trial would have been successful or

ion. McKay’s petition did not demonstrate 

that the outcome of his appeal would
that a motion for a

motion for a new trial.have been different had trial counsel filed a

three, McKay argued that trial counsel ineffective for failing to convey thewas
In claim

was ineffective for movingclaim four, he asserted that counsel
district court determined that McKay procedurally

State’s plea offer to him. And in 

to sever his trial from this co-defendant’s. The
a habeas claim unless the petitioner has

defaulted these claims. A federal court may not entertain
28 U.S.C. § 2254(b)(1)(A). In order to exhaust a claim,

first exhausted his state court remedies

“must ‘fairly present’ [the] cl
aim in each appropriate state court. . . thereby alerting 

Reese, 541 U.S. 27, 29 (2004) (quoting
the petitioner

Baldwin v.that court to the federal nature of the claim
has failed to fairly present his364, 365 (1995)). When a petitionerDuncan v. Henry, 513 U.S

, his claims are considered procedurally defaulted.
claims to the state courts and no remedy remains

Gray,. Nc.herlani, 518 U.S. 152, 161-62 (1996). To overcome a procedural default, a

result of the alleged violation 

fundamental
for the default and actual prejudice as a

petitioner must show cause 

of federal law, or
consider the claims will result in ademonstrate that failuie to
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722, 750 (1991). A fundamental 

See Dretke v. Haley, 541 U.S. 386,
” Coleman v. Thompson, 501 U.S.

a showing of actual innocence.
miscarriage of justice, 

miscarriage of justice requires

393 (2004).
in his post-conviction petitions filed in the trial court, 

The district court concluded that, 

state court remedies were available, the

default should be 

the issues on appeal.

McKay raised claims three and four

his post-conviction appeal.but he did not raise the issues in
exhaust these claims and

also rejected McKay’s argument that any

no
because McKay failed to

defaulted. The courtclaims were
excused because post-conviction counsel 

In Martinez v. Ryan, 566 U.S. 1,18 (2012), the Supreme

ineffective for failing to pursue

Court held that the ineffective assistance
was

ineffective-the procedural default of anserve as cause to excuseof post-conviction counsel can
ires that such claims be first raised in a postf-trial-counsel claim where state law requiresassistance-o
Thaler, 569 U.S. 413, 429 (2013). In Sutton

conviction collateral proceeding. See also Trevino v.
applied the Martinez-Trevino rule745 F.3d 787, 795-96 (6th Cir. 2014), this court

But as the district court explained, Martinez applies only where
v. Carpenter,

to habeas cases out of Tennessee.
post-conviction counse, was ,native in an tniuabrevtew coiiatctai proceeds, and no 

post-conviction appellate proeeedtng. See MiMebroobs , Carped, 843 F.3d 1127. 1 

Cir 2016) I„ claim seven. McKay argued that fatlnte to consider hts procedure,,, defaulted

claims „ou.d result in a fundamental mtscarnage of justice, bn, he offered no proof of hts aetua, 

Reasonable jurists would no. debate the district court's procedural ruhng on McKay s

in a

innocence.
d seventh claims for habeas relief.

In his fifth claim, McKay argued that appellate counsel
and for failing to seek suppression of his confession on the

i-i. f/MirtVi onlllliU, lULii Lli,
ineffective for failing to appealwas

the denial of his motion to suppress
The Strickland standard set forth above also

Smith, 351 F.3d 741,
an illegal 48-hour holdground that it resulted from 

applies to claims of ineffective assistance of appellate counsel. See Willis v.

is not required “to raise every non-frivolous issue

Indeed, ‘“winnowing out weaker

on
(6th Cir. 2003). Appellate counsel

» Caver v. Straub, 349 F.3d 340, 348 (6th Cir. 2003)
745

appeal.

arguments on appeal and focusing
prevail, far from being evidence of’ those more likely toon
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Smith v. Murray, 477 U.S. 527,
is the hallmark of effective appellate advocacy 

Barnes, 463 U.S
incompetence,

745, 751-52 (1983)). Where, as here, appellate
536 (1986) (quoting Jones

al rather than another ... the petitioner must demonstrate

” to establish
counsel “presents one argument on appe

issues that counsel did present’clearly stronger than‘wasthat the issue not presented
Robbins, 528 U.S. 259,of counsel. Caver, 349 F.3d at 348 (quoting SmUh V.

ineffective assistance

288 (2000)). reasonable jurists could not d.sagree with the district 

ot establish that appellate counsel 

that the confession should have been suppressed because it was 

. Nor could reasonable jurists debate the district court's 

ot ineffective for failing to appeal the denial of McKay's 

his statements on the ground that they 

d exercised his rights to counsel and to remain silent.

and intelligently 

In his

For the reasons explained above,
ineffective forwas

determination that McKay could ncourt’s
meritless claimfailing to raise a 

obtained during an illegal 48-hour hold 

conclusion that appellate counsel was n
were

McKay moved to suppressmotion to suppress 

obtained in the absence of counsel after he ha
motion, finding that McKay knowingly

After a hearing, the trial court denied the
his statements to the police, 

counsel should have challenged that
sel and freely and voluntarily gavewaived his right to coun

habeas petHron, McKay identified no basis on which appellate
not deserve encouragement to proceed further

ruling. This ground for relief does 

Finally, in claims six 

conviction counsel.

of ineffective assistance of posta claimand eight, McKay asserted
effort to overcome procedural default of 

- im for relief, reasonable jurists could

. of counsel

Although he raised this claim in an

independent claimthe extent he raised it as an
certain claims, to 
not disagree with the district court’s rejection of the claim.

State collateral post-conviction proceedings 

arising under section 2254

“The ineffectiveness . . 

shall not be a ground for relief m a
during . ■ • 

proceeding
” 28 U.S.C. § 2254(i).
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is DENIED, and his motions to proceed 

are DENIED as moot.

, McKay’s application for a COA is 

is and for the appointment of counsel
For these reasons

in forma pauperis

ENTERED BY ORDER OF THE COURT

Deborah S. Hunt, Clerk
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FOR THE SIXTH CIRCUIT

)MARLON MCKAY
)
)Petitioner-Appellant,
)
) ORDER

v. )
)

KEVIN GENOVESE, Warden, )
)

Respondent-Appellee.

Before: COLE, KETHLEDGE, and LARSEN, Circuit Judges.

Marlon McKay, a Tennessee prisoner, petitions for rehearing of our August 8, 2022, order 

denying his motion for a certificate of appealability. We have reviewed the petition and conclude 

that this court did not overlook or misapprehend any point of law or fact in denying McKay’s 

motion for a certificate of appealability. See Fed. R. App. P. 40(a)(2).

Accordingly, the petition for rehearing is DENIED.

ENTERED BY ORDER OF THE COURT

Deborah S. Hunt, Clerk
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WESTERN DIVISIONFOR THE

)
)MARLON McKAY, )
)Petitioner,
) Case No. 2:19-cv-02087-JTF-atc
)

v. )
)KEVIN GENOVESE, )
)Respondent.
)

ORDER DENYING PENDINGL M°™NS (ECT No^ 19 *^®®NA^pEALAmLITY, 
PURSUANT TO 28 U.S.C. ppi! a^WOULD NOT BE TAKEN IN GOOD FAITH,

TO PROCEED IN FORMA PAUPERIS ON APPEAL

ded Petition Under 28 U.S.C. § 2254 for Writ of Habeas

Custody (“Amended § 2254 Petition”), filed by Petitioner

number 472209, who is currently

Before the Court are the amen 

Corpus by a Person in State 

McKay, Tennessee Department 

incarcerated at the Northwest Correc 

No. 6); Respondent’s Answer to Petition for 
Genovese, ,he NWCX Warden (ECF No. 15); Pe,..loner's Request for Stay, ,o be Held in 

Abeyance ("Motion .o S.ay") (ECF No. 19); and Petitioner's Motion for Appointing of Connsel 

18 U.S.C. § 3006 (“Motion for Appoin.ment of Counsel”) (ECF No. 21). For the

stated below, the Court DENIES the pending motions

, Marlon

of Correction prisoner

tional Complex (“NWCX”) in Tiptonville, Tennessee (ECF 

Writ of Habeas Corpus (“Answer”), filed by Kevin

Pursuant to
and DENIES the Amended § 2254

reasons

Petition.



backgroundI.
State Court Procedural HistoryA.

Tennessee returned a two-count

Count 1
in Shelby County,

(ECF No. 14-1 at PagelD 73-75.)
On December 11, 2008, a grand jury

indictment against McKay and Couitney Bishop.
attemptedwith killing Maurice Taylor during the perpetration of an

charged both defendants

d Count 2 charged bo
th defendants with the attempted aggravated robbery of Taylor.

in the Shelby
robbery, an

vered and a jury trra, on the eharges against McKay commenced

PagelD 121.) On May 21, 2010, the jury

125; ECF No. 14-6 at

The case was se

May 17, 2010. {Id. at 

both counts

That day, the trial judge

the felony murder. (ECF No. 14-6 at Pagein 776.)

County Criminal Court on
of the indictment. {Id. at PagelD

returned guilty verdicts 

PagelD 774-75.) 

possibility of parole on 

8, 2010, the trial judge 

aggravated robbery 

Judgments were

on
with thesentenced McKay to life imprisonment

At a hearing on July

the attemptedconsecutive term of six years onsentenced McKay to a
30% release eligibility.I standard offender at

14-1 at PagelD 126-27.)
to be served as a Range 

entered on July 8, 2010. (ECF No
The Tennessee

No. W2010-01785-CCAState v. McKay,f Criminal Appeals (“TCCA”) affirmed

. Crim. App. Nov. 4, 2011), appe
Court o al denied (Tenn. Apr. 12,2012).
MR3C, 2011WL 5335285 (Tenn

Petition for Post-Conviction Relief in the
On February 25, 2013, McKay filed a pro se

. 14-15 at PagelD 1088-91, 1092-1100,1112-25.) The
Shelby County Criminal Court. (ECF No

April 23, 2013.
After counsel had been 

Amended Petition for Post-

{ld. at PagelD 1126-27.)

PagelD 1128, 1143), a First

PagelD 1129-38.)

for Post-Conviction Relief. {Id. at PagelD

onState filed its response 

appointed to represent McKay {id. at

Conviction Relief 

different attorney

On June 1, 2016, a
filed on May 22, 2013 {id. atwas

second Amended Petitionfiled a

2



held on August 12,2016 and August 16,

st-convietion court denied relief on the record on August

entered on March 10,

1144-53.) Hearings on the post-conviction petition were

2016. (ECFNos. 14-16,14-17.) Thepo
A written order was 

The TCCA affirmed. McKay v. State, No. W2017
14-17 at PagelD 1299-1303.)16, 2016. (ECF No.

2017. (ECF No. 14-15 at PagelD 1172.) 

00202-CCA-R3-PC, 2018 WL 3954149 (Tenn
App. Aug. 15, 2018), appeal denied (Tenn.. Crim.

Dec. 15,2018).
direct appeal. State v.marized the evidence at trial in its opinion

On August 19, 2008, the victim, who sold marijuana to

attempted robbery.

on
The TCCA sum

McKay, 2011 WL 5335285, at *1-6.
fatally shot outside his Memphis home during an

ht-colored Mercury Cougar lingering near Taylor s
supplement his income, was

Shortly before the shooting, witnesses saw a lig
After the shooting, a witness 

the automobile. McKay’s former

The vehicle was occupied by two African-America men.
home.

men run toAfrican-Americantestified that he saw two
silver Mercury Cougar the evening of

. In an initial
girlfriend, Traey Taylor, testified that McKay borrowed her

tified that McKay used her cellphone that night
the shooting. Tracy Taylor also tes

back home by the time of the shooting. However, Tracy
the shooting, but he claimed that he was

a call had been placed from her phone to the victim at

located only a couple of blocks
Taylor’s cellphone records reflected that

H 05 p.m. that evening. That call “had hit off a cell phone tower
Upon being confronted with that information, McKay adm.tted

in Tracy Taylor’s vehicle in order to rob him.
Id. at *3.from the crime scene.” 

that he drove Bishop to

McKay also admitted that he supplied the gu

d second thoughts about the robbery and

Maurice Taylor’s home m
McKay claimed, however, 

t when the victim was shot.

n used in the robbery.

was not presen
that he had ha

3



and disposed of the gun. McKayfrom the crime scene
McKay drove himself and Bishop away

where the gun could be foundalso told the police
McKay’s §2254 Petition

B. r Writ ofPetition Under 28 U.S.C. § 2254 fo

legal memorandum. (ECF Nos.

file an amended petition

On February 4, 2019, McKay filed a pro

in State Custody, accompanied by a
Habeas Corpus by a Person

,2019 directing McKay to 

nsecutively numbered list of the claims presented and the 

is Amended § 2254 Petition on April

The Court issued an order on March 7
1,1-1.)

official form that included

factual basis for each claim. (ECF No. 5.) McKay filed his .

The Amended § 2254 Pet.tion presents the foUowmg claims.

ineffective for not challenging his forty 
not supported by probable cause (id.

a co
on the

8,2019. (ECF No. 6.)

“The petitioner’s trial counsel 
eight hour hold when his arrest was 
at 3; see also id. at 3-6),

was
1.

n forineffective for not timely filing a motio 
also id. at 7-8);“Petitioner’s trial counsel

new trial or a notice of appeal (id. at /
was

2. ; see

ineffective for not informing the Petitioner 
made prior to trial” (id. at 8; see also“Petitioner’s trial counsel 

of the negotiated offer from the state
was

3.

id. at 8-9);
..effective for filing and arguing a Motion to Severe 
"effect,ve tor ^ defendanr (id. at 10; sac also“Trial counsel was 1 

[sic] the petitioner’s trial from
id. at 10-11),

4.

assistant [sic] ofcounsel rendered ineffective
; see also id. at 1 x-xd),“Petitioner’s Appellate 

counsel during direct appeal (id. at5.

ineffective pursuant to Martinez 
presenting proof that trial 

listed above”
“Petitioner’s PoscConvicfion counsel was , ^

0^“-* ^and w ,ssue
also id. at 13 14),

“MANIFEST INJUSTICE” {id at 14

6.

(id. at 13; see
also id. at 14-16); and; see

7.

4



„„„ „„ ass
the Sixth Amendment to the Un comiction when presenting issues of 
of the Tennessee Constitution op direct appeal at the first
the ineffective assistance of counsel at tr 
Z of review” (id at 16; sec also ,d. at 16-17).

Court issued an order on

court record and a response to the

the state-court record

McKay did not file a reply.

On March 15, 2021, McKay filed a

8.

ins? Warden Genovese to file the state- 

7.) The Warden filed 

(ECF Nos. 14, 15.)

April 9, 2019 directing
The

Amended § 2254 Petition. (ECF No

July 3, 2019.July 1, 2019 and his Answer on
on

19.) On April 22, 2021, 

of the
Motion to Stay. (ECF No

Nobis bearing the captionWrit of Error CoramMcKay filed an unsigned Petition for a
McKay filed a Motion 

nded to these filings.

,2021,(ECF No. 20.) On September 15

The Warden has not respo
Shelby County Criminal Court.

f Counsel. (EOF No. 21.)for Appointment o

Pending MotionsC.
The Motion to Stay (ECF No. 19)

1. while hethis matter and hold it in abeyance
In his Motion to Stay, McKay asks to stay

claim that “[t]rial counsel failed to
act diligently or adequately to pursue th 

violation of [his] 5th and 6thattempts to exhaust a

eal of the dental of [his] motion to suppress state

amendment right[s] after a 

that the police

Attached to the motion is a copy 

seeking a copy of the 

or August 22, 2008 (ECF No
t, dated August 22,2008 (id. at PagelD 1470)

ment obtained in

.19 at 4.) McKay 

(Id. at 6-7.)

app nducted prior to trial.” (ECF No
hearing was co

he asked for counselhim afterlawfully interrogatedun
, dated January 28, 2021, 

,2008

asserts
Public Records Request Formof a

Miranda warning form dated August 21

ffidavit of complaint and
affidavit of complaint and the

of the a194 at PagelD 1469) and a copy

arrest wan an

5



First, theh of which is dispositive, 

concluded without properly exhausting

with the Motion to Stay, eacThere are two problems 

challenge that McKay initiated in 2021 has 

The Shelby County Criminal Justice System

Coram Nobis was filed on July 14, 2021 

that McKay appealed.

. Because McKay did not appeal the dismissal of his

any

court
Portal reflects that a Petition for Writ of Error 

dismissed on August 17, 2021. It

. 08-

claim.
1 The petition 

See uopg-//cis.shelbycpuntytmgoy (Indictment No

was

does not appear 

07886)

properly exhausted any new

Second, Claim 5 of the

ineffective in n

As will be discussed infra, that claim

nobis petition, he has notcoram

claim.
that appellate counsel 

on direct appeal. (ECF No. 6 at 11- 

its. There is nothing further

was
Amended § 2254 Petition argues

ot raising the denial of the motion to suppress

im was rejected on the merits
12.)

to exhaust.

The Motion to Stay is DENIED. 

2. The Motion for
Appointment of Counsel (ECF No. 21)

of Counsel. (ECF No. 21.) The Sixth
Motion for Appointment

t of counsel in criminal cases
McKay has also filed a 

Amendment right to the appointmen
extends to the first appeal as of 

Prisoners do not havev. Finley, 481 U.S. 551, 555 (1987)

collateral attacks on their convictions.
right “and no forther.” Pennsylvania

unsel when mounting
Id. “The

a constitutional right to co
is within the discretion of the court and

Marshall, 806
federal habeas petitionerdecision to appoint counsel for a

the interests of justice or due process so require.” Mira v.
is required only where

§ 3006A(a)(2)(B) (counsel may be appointed for
also 18 U.S.C. 

chef under 28 U.S.C. § 2241 who

F.2d 636, 638 (6th Cir. 1986); .see
financially eligible whenever the courtare

seeking rpersons

April 22, 2021. (ECF No. 20.)docketed ongned copy of that petition was
An unsi

6



The appointment of counsel is mandatory 

Rule 8(c), Rules Governing Section 2254 Cases m 

ts discretion, the district court should consider

ines “that the interests of justice so require ).determines

only when an evidentiary hearing is required 

the United States District Courts, 

the legal complexity of the case, the factual 

investigate and present his claims, along with any othe

“In exercising 1

plexity of the case, and the petitioner’s ability to 

r relevant factors.” Hoggardv. Purkett, 29

com

F.3d 469, 471 (8th Cir. 1994).
in this case would be in theMcKay has not established that the appointment of counsel

has been fully briefed and is ready for decision. No evidentiary

from the many §
interest of justice. The matter 

hearing will be required. Nothing in

2254 petitions filed by inmates

The Motion for Appointment of Counsel is DENIED.

in McKay’s motion distinguishes this 

who are not represented by counsel.

case

II. ANALYSIS OF PETITIONER’S CLAIMS 

Counsel’s Failure to Challenge the 48-Hour Hold (Claim 1)
A.

that his trial counsel rendered ineffective assistance by failing 

product of an unlawful 48-hour hold when there
In Claim 1, McKay argues

was theto challenge the fact that his confession

to arrest him. McKay avers that he was taken into custody on August 21, 

not taken before a magistrate until
was not probable cause 

2008; he gave a confession on August 22, 2008; and he was

Although defense counsel filed a motion to suppress , the
August 25, 2008. (ECF No. 6 at 3-6.)

whether the police administered Miranda warnings and whether they 

(ECF Nos. 14-1 at PagelD 106-
focus of that motion was 

continued to question McKay despite his request for an attorney.

14-2, 14-16 at PagelD 1192.)

on

07

7



In Gerstein v. Pugh, 420 U.S. 103, 113-14 (1975), the Supreme Court held that “a 

the-scene assessment of probable cause provides legal justification for arresting a 

suspected of crime, and for a brief period of detention to take the administrative steps 

” Although the Fourth Amendment does not require a pre-arrest judicial 

“the Fourth Amendment requires a judicial determination of

Id. at 114; see

policeman’s on-

person

incident to arrest.

determination of probable cause, 

probable cause as a

also id. at 125 (states must “provide a

condition for any significant restraint of liberty, and this determination must be made by a judicial 

officer either before or promptly after arrest”) (footnotes omitted)

prerequisite to extended restraint of liberty following arrest

fair and reliable determination of probable cause as a

McLaughlin, 500 U.S. 44, 53-54 (1991), the Supreme CourtIn County of Riverside v.

clarified that the Fourth Amendment does not require that the probable 

made immediately after completion of the administrative steps 

“Gerstein held that probable cause determinations must be prompt

Supreme Court stated that “a jurisdiction that provides judicial determinations of probable

general matter, comply with the promptness requirement of

” Id. at 56. The Supreme Court further stated as follows:

cause determination be

incident to arrest, noting that

— not immediate.” Thus, the

cause

within 48 hours of arrest will, as a

Gerstein.

This is not to say that the probable cause determination in a Partic^ “se P“S“ 
constitutional muster simply because it is provided within 48 hours. Such a 
hearing may nonetheless violate Gerstein if the arrested individual can prove tha 
his or her probable cause determination was delayed unreasonably. Examples of 
unreasonable delay are delays for the purpose of gathering additional evidence 
to justify the arrest, a delay motivated by ill will against the arrested individual, 
or delay for delay’s sake. In evaluating whether the delay m a particulai case is 
unreasonable, however, courts must allow a substantial degree of flexibih y.

the often unavoidable delays in transporting arrested persons 
another, handling late-night bookings where no magistrate is

arresting officer who may be busy

Courts cannot ignore 
from one facility to

dily available, obtaining the presence of anrea

8



securing the premises of an arrest, and other practicalprocessing other suspects or 
realities.

Id. at 56-57 (emphasis added).
him whileMcKay alleges that a forty-eight (48) hour hold was placed on 

t to find sufficient evidence to establish probable

In Claim 1
In addition, McKaycause.

investigators attemp 

claims that he was held in
custody for more than forty-eight hours before being taken before a

in violation of his constitutional rights. See State v. Hawkins, 519 S.W.3d 1, 37 mil

. W2010-01207-CCA-R3-CD, 2012 WL 938969, at *4 (Tenn.

, 2012), rev ’d, 431 S.W.3d 22 (Tenn. 2014).2 McKay raised Claim 1 in a

also id. at PagelD 1133-35

magistrate, m

(Tenn. 2017); State v. Bishop, No

Crim. App. Mar. 14 

post-conviction petition. (ECFNo. 14-15 at PagelD 1130. 1150

(substantive Fourth Amendment claim).)

; see

The TCCA made the following factual findings

concerning McKay s arrest.

„ . rt1,te2008d He '£££ hadeS“cutdnydte "
IMcKayUaid that the police officers were looking for his girlfriend, Tracy Taylor, 
and ^that they had gotten a “ping” off of a cell phone tower from her phone^ 
[NfrKay] was riding as a passenger at the time that law enforcement officers pulled

over Ms. Taylor.
The State informed the post-conviction court that officers brought [McKay]

in for questioning because he was the last person to S“officers to’reSd 
TMcKavl saw him alive within thirty minutes of his death. Officers then read
[McKay] his Miranda warnings, and [McKay] gave statements. iMcKay, 
booked into jail just after midnight, on the morning of August 22 2008. Law 
enforcement officers placed a forty-eight hour hold on [McKay] on the evening 
August 22, 2008, when they realized that he was more than a witness

[McKay] testified that, after his arrest, he went before a judge “two/three 
P 1 yj - ; his initial .counsel. Detective Michaeldays later” and was appointed an attorney

defendant, Courtney Bishop. Bishop’s 48-hour hold
the person who shot the2 This case involved McKay’s co 

claim differs from McKay’s in that the only evidence that Bishop
victim was McKay s statement.

was

9



Garner checked him out of jail on August 27, 2008, so [McKay] could locate the 
murder weapon. He did not have legal representation at that time.

Post-conviction counsel informed the post-conviction court that [McKay 
was arrested on August 21, 20081 and that he did not appear before a judge until 
" 2008 Post-conviction counsel said that [McKay] was not represented 

by any attorney until September 16,2008. The pos.-conviction court said the mam 
issue was whether there was probable cause to arrest [McKay].

McKay v. State, 2018 WL 3954149, at *6, 7 (footnote omitted).

The post-conviction court denied relief on the merits. (EOF No. 14-17 at PagelD 1299-

in his brief to the TCCA on the post-conviction appeal. (ECF
1302.) McKay raised the issue

14-18 at PagelD 1313, 1328, 1332-37.) The TCCA denied relief on the merits. McKay v.

probable cause for
No.

The TCCA first held that there was
State, 2018 WL 3954149, at *12-13 

McKay’s arrest, reasoning as follows:
The first issue we must address is whether law enforcement officers had 

t nvtrTCavl “Probable cause ... exists if, at the time of the

“svESi
l Bridges, 963 S.W.2d 487, 491 (Term. 1997)).

EPUl
Off.cers@Bl

'"TheS^SSsSeS there identified[

fati'er and MtmfM *° 'ocate [McKay’s]

At the

lib wm
■mt

10
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Law

pinging” off a tower near the crime scene, and [MeKay] adrmtted his mvolvemen 
in this murder. The officers then arrested [McKay], The post-convietion court 
found that [McKay’s] arrest was indeed supported by probable cause.

MHII

Ooon review we conclude that the record supports the post-conviction
court’s determination. These aforementioned facts were suffic.ent to warrant a
prudent person in believing that [McKay] was involved in the murder. Therefore 
prudent pers ^ fai,ing t0 argue [McKay’s] arrest was not

cause.
Counsel was not 
supported by probable

McKay v. State, 2018 WL 3954149, at *12.
luded thatthere had-not-been-awiel-ation-of-the .48-houi rule.

The TCCA also cone

further contends he was prejudiced-in that his statement to the pohee and othe 
evidence namely the murder weapon, would have been suppressed had Couns 
done so The slate counters that [MeKay] was in fact taken before a magistrate 
thUn forty-eight hours and further that [McKay] did not prove that h,s statement 
or evidence would have been suppressed. We agree with the State.

was

A judicial determination of probable cause that occurs within forty-eight 
n0um 0f a defendant’s arrest is generally sufficient to satisfy the.F™ 
Amendment unless there is evidence that the probable cause determination was 
unreasonably delayed for the purpose of gathering additional information tojust.fy 
an arrest was motivated by ill will toward the defendant, or constituted a delay 
for delay's sake.’” Huddleston, 924 S.W.2d at 672 (quoting County of River si

y snnT,c 44 56 (1991)). “[I]f the statement was given prior to thelimeihe^^entionripenedfnhfa constitutional violation,,, is no, the product of the

illegality and should not be suppressed. Id. at 675.

11



The evidence in this ease shows that [McKay] was arrested on August 21
,nn8 He „ave a signed statement implicating himself in the murder °n Augu 
2008. He gave & r'N/frK'avl mav not have been officially22, 2008. While the record is unolea [McKay] J [McKay>s] August

which he did not do. Fir' A ^ ^ facts ^ to them at the time
Twas taken rntocTsmdi. Accordingly, we conclude that [McKay] is not entitled 

to relief.

Id at *12-13.
in Strickland v. Washington, 466 U.S. 668, 

deficient” and that the
Claim 1 is controlled by the standards stated in

687 (1984), which require a showing that “counsel’s performance was

” To establish deficient performance, a person 

w that counsel's representation fell below an objective standard 

claim of ineffective assistance must apply

deficient performance prejudiced the defense, 

challenging a conviction “must sho 

of reasonableness.” Id at 688. A court considering a
within the “wide range of reasonable 

show “that counsel made 

‘counsel’ guaranteed the defendant by the 

“The question is whether an attorney’s representation amounted

a “strong presumption” that counsel’s representation

» Id. at 689. The challenger’s burden is to

was

professional assistance.

ious that counsel was not functioning as theerrors so serious 

Sixth Amendment.” Id. at 687. 

to incompetence under ‘prevailing professional norms, 

or most common custom.” Harrington v.

’ not whether it deviated from best practices

Richter, 562 U.S. 86, 105 (2011) (quoting Strickland,

466 U.S. at 690).
must establish “a reasonable probability that, but for

would have been different.”

“A reasonable probability is a probability sufficient

To demonstrate prejudice, a prisoner 

counsel’s unprofessional 

Strickland, 466 U.S. at 694.

the result of the proceedingerrors
to undermine

12



some conceivableJd. “It is not enough to show that the errors had

Counsel’s errors must be so serious as to deprive the

trial whose result is reliable” Richter, 562 U.S. at 104 (internal

confidence in the outcome.”

effect on the outcome of the proceeding.

defendant of a fair trial, a

marks and citation omitted), see also id. at 111-12 (“In assessing prejudice under 

be certain counsel’s performance had no effect 

reasonable doubt might have been established if counsel 

different result must be substantial, not just

quotation

Strickland, the question is not whether a court can 

whether it is possible aon the outcome or

The likelihood of aacted differently. . .
Belmontes, 558 U.S. 15, 27 (2009) (per curiam) (“But

conceivable.”) (citations omitted); Wong v.

Strickland does not require the State to ‘rule out’ [a more favorable outcome] to prevail. Rather, 

show a ‘reasonable probability’the defendant, not the State, toStrickland places the burden

that the result would have been different. ).

Where, as here, a state prisoner’s claim has been adjudicated on the merits in state court, a

on

federal court can issue a writ only if the adjudication:
involved an unreasonable 

determined by theresulted in a decision that was contrary to, or 
application of, clearly established Federal law, as 
Supreme Court of the United States, or

(1)

resulted in a decision that was based on an unreasonable determination of 
the facts in light of the evidence presented in the State court proceeding.

The petitioner carries the burden of proof for this “difficult to meet”

“demands that state-court decisions be given the benefit

(2)

28 U.S.C. § 2254(d)(l)-(2).

” whichand “highly deferential standard
(2011) (internal quotation marks and 

state-court decision under Strickland is 

f counsel claim under 28 U.S.C. § 2254(d).

Pinholster, 563 U.S. 170, 181of the doubt.” Cullen v.

The deference to be accorded acitations omitted).

ineffective assistance oanmagnified when reviewing

13



Establishing that a state court’s application of Strickland was unreasonable 
under § 2254(d) is all the more difficult. The standards created by Strickland an 
S 2254(d) are both “highly deferential,” id., at 689; Lindh v. Murphy 521 U S. 320,
333 n 7(1997) and when the two apply in tandem, review is doubly so, Knowles
[v Mirzayance], 556 U.S., [111,] 123 [(2009)]. The Strickland standard is a 
general one, so the range of reasonable applications is substantial. 556 U.S at 
123 Federal habeas courts must guard against the danger of equating 
unreasonableness under Strickland with unreasonableness under § 2254(d). When 
8 2254(d) applies, the question is not whether counsel’s actions were reasonable 
The question is whether there is any reasonable argument that counsel satisfied
Strickland's deferential standard.

Richter, 562 U.S. at 105 (parallel citations omitted). 

The TCCA concluded that counsel not ineffective because McKay’s challenge to hiswas

arrest and the 48-hour hold were meritless. McKay cannot establish that the TCCA’s decision

other relevant Supreme Court decision. A state court’scontrary to Strickland or to any

» t0 federal law when it “arrives at a conclusion opposite to that reached” by
was

decision is “contrary
,he Supreme Court on a question of law or “decides a case differently than” the Supreme Court 

of materially indistinguishable facts.” Williams v. Taylor, 529 U.S, 362. 412-13
has “on a set

cited the correct legal rule from Strickland and from Tennessee cases

*11-12. The TCCA also cited the
(2000). The TCCA 

applying Strickland. McKay State, 2018 WL 3954149, at

as well as Tennessee decisions applying thosecorrect legal rules from Gerstein and McLaughlin,

*12-13. This is “a run-of-the-mill state-court decision applying the correctprinciples. Id. at
, to the facts of a prisoner’s case" and. therefore, it does not “fit comfortably within §

legal rule . .

2254(d)(l)’s ‘contrary to’ clause.” Williams, 529 U.S. at 406.

demonstrate that the TCCA s decision

or that it was based on an unreasonable factual

unreasonablewas anMcKay also has failed to

application of clearly established federal law

An “unreasonable application” of federal law occurs when the state court “identifies the
finding

14



correct governing legal principle from” the Supreme Court's decisions “but unreasonably applies

” Id. at 413. The state court’s application of

Id. at 409. It is not

that principle to the facts of the prisoner s case, 

federal law must be “objectively unreasonable” for the writ to issue.

sufficient that the habeas court, in its independent judgment, determines that the state

or incorrectly. Renico v. Lett, 559

court

decision applied clearly established federal law erroneously 

U.S. 766, 773 (2010) (citing Williams, 529 U.S. at 411).

As a condition for obtaining habeas corpus from a federal court a state prisoner 
must show that the state court’s ruling on the claim being presented in federal court 
was so lacking in justification that there was an error well understood and 
comprehended in existing law beyond any possibility for fairmmded disagreement.

Richter, 562 U.S. at 103.

federal habeas petitioner challenges the factual basis for a prior state-court 

[t]he prisoner bears the burden of rebutting the state court

Burt v. Titlow, 571 U.S. 12, 18 (2013) (quoting 28

“[Wjhen a
s factual

decision rejecting a claim,.

findings ‘by clear and convincing evidence.

urt factual determination is not “unreasonable” merely because
U.S.C. § 2254(e)(1)). A state co 

the federal habeas court would have reached a different concluston. Wood v. Allen. 558 U.S. 290,

Collins, 546 U.S. 333, 341-42 (2006) (“Reasonable minds reviewing

habeas review that does

301 (2010)\ see also Rice v. 

the record might disagree” about the factual finding in question, “but on

. . . determination.”).not suffice to supersede the trial court’s

in this case makes McKay’s task of rebutting the state 

trial counsel, Tiffani Taylor, was deceased

The quality of the factual record 

factual determinations formidable. McKay’s 

at the time of the post-conviction hearing and, therefore, unable to testify. No officers testified ai
courts

will be discussed infra, one of the prosecutors, Tracythe post-conviction hearing. Instead, as 

McEndree, testified to the timeline and relevant events based her review of the investigativeon

15



Post-conviction counsel also ntade factual assertions based on Ins own rev.ew of the records.

trial testimony and the transcript of the
file.

Thereceived into evidence.
ted utility because McKay did not raise a Gerstein issue.3

>s conclusion that there was probable cause

None of those records 

suppression hearing

was

are of limi

to take issue with the TCCA sMcKay appears
have the cellphone records that 

home until after he
for his arrest. Specifically, he argues that the police did not

made in the vicinity of the victim s
showed that the last call to the victim

was taken into custody. (ECFNo. 6 at 4-5.)

even

was

. However, the post-conviction court found that there

without the cellphone records. Tins finding was based

the fact that
robable cause to arrest McKaywas p

of the vehicle, which matched Tracy Taylor’s car;
the witnesses’ descriptionson

call was made to the victimrson to see the victim before the shooting; that a

shortly before the shooting; Tracy Taylor’s adimss
McKay was the last pe

ion that she lent
from Tracy Taylor’s telephone

d that witnesses saw two black males
d telephone the evening of the shooting; an

McKay her car an
legal argument that 

The fact that the TCCA added in 

but the absence of that 

when McKay was taken into custody

(ECF No. 14-17 at PagelD 1300-01.) McKay makes no
fleeing the scene.

not sufficient to constitute probable

records bolsters the probable

cause.
this information was 

the location data from the cellphone 

information does not mean

cause

that there was no probable cause

April 21,2008.

In addition, McKay has failed to show by clear 

of the cellphone records as part of the probable

on
and convincing evidence that the TCCA s 

for his arrest was objectivelycause
inclusion

3 Moreover, the parties agreed that the trial 'ra“cr'Pj XajTafnoTcomettedV the police

^12,6-17; ,M1-

63, 1264-65.)
16



cord about when the police received the cellphone

on August
evidence in the reunreasonable. There is no

testified that he examined the cellphone records

records after interviewing McKay. (ECF No. 14-4 a. PagelD 407-

fronted McKay with the records. (Id. at

location data. Sergeant James Max

22, 2008. He reviewed the

Subsequently, Lieutenant Barry Hanks con
09, 412.)
PagelD 4,3. 438.)' A, the pcs,-conviction hearing. McEndree testified that she did not know 

had the location data at the time, of McKay’s arrest. (ECF No. 14-17 at PagelD
whether the police

1285-86.)
McKay also assumes, incorrectly, that information the police obtain after a suspect is taken

“conflates the type of investigation to establish 

continuing, ongoing investigation 

McC.racken\, No. W2013-01396-CCA-R3- 

If there was probable cause to

into custody must be suppressed. Not so. McKay

hibited according to McLaughlin and aprobable, cause that is pro 

to prove guilt beyond 

CD, 2014 WL 4459131, at 

st McKay before the police

sonable doubt.” Statea rea

*9 (Tenn. Crim. App. Sept. 10, 2014)

lyzed the cellphone records, “any additional evidence was not

probable
anaarre

Again, McKay has not argued that there 

obtained the cellphone location data.

was no
” Id.collected to justify the arrest.

est him before the policecause to arr
in the record about when he wasfurther complicated by the uncertaintyMcKay’s task is

discrepancy in the record about whether
actually arrested. The TCCA noted that “Where is some

August 21, August 22, or August 23.” McKay State, 2018 WL
arrested on[McKay] was 

3954149, at *7 n.l. There is
trial testimony, that he voluntarilyis evidence, including McKay’s

(ECF Nos. 14-3 at PagelD 341-43,introduced at trial by stipulation.4 The records were
14-4 at PagelD 355, 14-8 at PagelD 879-85.)

17



,2008. (ECFNo. 14-5accompanied Tracy Taylor to the police station the evemng of August 21

at PagelD 596.)5

McKay initially came into police custody- 

August 21, 2008.

•with or without an arrest—at 4:00 p.m. or 5:00

PagelD 1216 (statement of post-conviction

the timing of
(ECF Nos. 14-16 at

1270-71 (further testimony by McEndree
p.m. on

counsel); 14-17 at PagelD 1264-65 

McKay’s apprehension).) 

booked into the jail on a 

McEndree).) McKay’s statement was

on

Shortly after midnight on the morning of Angus, 22.2008. McKay was

(ECF No. 14-17 at PagelD 1263 (testimony of
48-hour hold.

transcribed on Angus, 22.2008 at 4:08 p.m., approximately 

taken into custody. (Id at PagelD 1264 (testimony of
twenty-four (24) hours after he was

Therefore, even if McKay was
“arrested” when he accompanied Tracy Taylor to 

before there would have been a
McEndree).)

confessed less than 48 hours later,

Therefore, suppression of McKay s

Fullerton, 187 F.3d 587. 591 (6ft Cir. 1999).

not taken before a magistrate until “[p)robably about

the police station, he 

McLaughlin violation, 

not required. United States v.

statement, and of the firearm, were

that he wasMcKay emphasizes 

two/three days” after he was
firs, taken into custody. (ECF No. 14-16 at PagelD 1205.) Post- 

“did not appear before a judge or magistrate until a

(Id. at PagelD 1216-17.) If

ion of McKay’s

conviction counsel represented that McKay

August 25, 2008, four days after his arrest

McLaughlin violation at some point but suppression
video arraignment on

so, there might have been a

not required because
violation. Moreover,the statement was given prior to any

statement was

TTKKFKnos. 14-16 *dPTarfc1DTPagemi299
lalted ab0U‘ VOlUntan'y COmm8 d°W"

1301-02 (same).
18



post-conviction counsel also represented that “the affidavit of complaint and arrest warrant

in the general sessions clerk’s office on August 22nd at 6:27 P.M., 

was not served on him until August 23rd.” {Id. at PagelD 1216; see

were

signed and time stamped

[although] his arrest warrant 
also id. at PagelD 1228-29 (similar statement by post-conviction court).)6 The ex parte probable

. Gerstein, 420 U.S. atdetermination in the arrest warrant was sufficient to satisfy Gerstein

W2005-00783-CCA-R3-CD, 2016 WL 2609712, at *16-17 (Tenn.
cause

120; State v. Johnson, No.

App. May 4, 2016), appeal denied (Tenn. May 4, 2016).

satisfied his burden of demonstrating that the TCCA’s decision

e Court decision or that it

Crim.

In sum, McKay has not

bjectively unreasonable application of any controlling Supremwas an o
was based on an objectively unreasonable factual determination. McKay has not established that

August 21, 2008. Even assuming thatprobable cause to take him into custody 

did not receive the cellphone location data until sometime on August 22, 2008, McKay

Oilthere was no

the police
and to justify hisstablished that the investigation continued to establish probable cause

* 16. McKay confessed on August 22, 2008,
has not e

warrantless arrest. Johnson, 2016 WL 2609712, at

of being taken into custody, and the judicial commissioner signed
approximately twenty-four hours

arrest warrant the evening of August 22, 2008. Therefore, trial counsel was not ineffect.ve m
an

the basis of an illegal 48-hour hold and McKay suffered no
failing to move to suppress on

Claim 1 is without merit and is DISMISSED.prejudice.
File a Motion for a New Trial or a Notice of Appeal (ClaimCounsel’s Failure toB.

2)

Motion to Stay (ECF No. 19-1 at PagelD 1470).
19



to file a motion for a new trial or aIn Claim 2, McKay complains that his lawyer failed

counsel should have raisednotice of appeal. (ECF No. 6 at 7-8.) McKay asserts that the issues 

pertained to the 48-hour hold, the ruling on the suppression motion, and the lack of probable

correct that his attorney failed to file a new trial motion.

cause

for his arrest. {Id. at 7.) McKay is 

Although counsel was permitted to file a delayed appeal, the issues presented were reviewed under

standard. (ECF Nos. 14-9 at PagelD 974 (procedural history in McKay’s direct
the plain error 

appeal brief; 14-17 at 

presented in Claim 2 on direct appeal 

responsibility for the

PagelD 1244-45.) Notably, however, counsel did not raise the issues 

Instead, McKay challenged a jury instruction on criminal

conduct of another and the sufficiency of the evidence. (ECF No. 14-9 at

PagelD 973.)
In his Answer, the Warden says that McKay properly exhausted Claim 2 in state court and

18.) Although Claim 2 was not raised in a

addressed at the evidentiary hearing. McKay raised the issue m 

post-conviction appeal. (ECF No. 14-18 at PagelD 1313, 1328,

it is subject to review on the merits. (ECF No. 15 at 

post-conviction petition, it 

his brief to the TCCA on the

was

1337-39.) In that filing, McKay complained that his attorney failed to raise any issue concerning

the 48-hour hold, the ruling on the motion to suppress, and the lack of probable cause to support

The TCCA denied relief on the merits, reasoning as follows:his arrest. {Id. at PagelD 1338-39.)

State counters that [McKay] did not prove that he was prejudicedsuppression 
his arrest. The 
by Counsel’s failure. We agree with the State.

20



In this case, Counsel was granted a delayed appeal, appealing the 
sufficiency of the evidence, and Counsel appealed other issues pursuant to a plain 
eiTor review. This court found there were no issues having merit on appeal. 
[McKay’s] case differs from Wallace [v. State, 121 S.W.3d 652, 659 (Term. 2003),] 
because it was subject to adversarial scrutiny. Further, [McKay] cannot prove that 
he was prejudiced because, as previously stated, he did not offer proof that he would 
have been entitled to appellate relief, had any of the issues been raised. Relief at 
this stage in the proceedings necessitates proving by clear and convincing evidence 
that, but for Counsel’s failure, he would have been entitled to appellate relief. He 
has not met this burden and, as such, he is not entitled to relief.

McKay v. State, 2018 WL 3954149, at *14.

established that the TCCA’s conclusion that he failed to demonstrateMcKay has not

unreasonable application of, Strickland or any other Supremeprejudice was contrary to, or an 

Court decision or that it was based on an objectively unreasonable factual finding. Unlike most

cases in which a prisoner complains of the failure to raise an issue in a new trial motion, McKay

direct appeal would have been different if plain 

Here, instead, he argues that, if only his attorney would have filed a

errormakes no argument that the decision on

review were not applied, 

motion for a new trial, he would have been granted relief on issues that were not presented to the

challenge based on the 48-hour rule, or that were rejected on the merits, suchtrial court, such as a

as the trial court’s denial of the motion to suppress in the face of proof that McKay had, in fact, 

received Miranda warnings before talking to the police. No proof has been offered that counsel 

would have raised these issues in a new trial motion or that, if she had, McKay would have 

prevailed. Claim 2 is without merit and is DISMISSED.

Counsel’s Failure to Convey a Plea Offer (Claim 3)

In Claim 3, McKay complains that his attorney failed to convey a plea offer. (ECF No. 6 

that when he confronted counsel, she told him that she thought the offer

C.

at 8-9.) McKay asserts

high and he would not have accepted it. (Id at 8.) In his Answer, the Warden says thatwas too
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McKay failed to exhaust this claim in state court and it is now barred by procedural default. (ECF

No. 15 at 20.) The Court agrees.

A federal court may not grant a writ of habeas corpus on behalf of a state prisoner unless, 

with certain exceptions, the prisoner has exhausted available state remedies by presenting the same 

claim sought to be redressed in a federal habeas petition to the state courts pursuant to 28 U.S.C. 

§§ 2254(b) and (c). Pinholster, 563 IJ.S. at 181. The petitioner must “fairly present” each claim 

to each appropriate state court. Baldwin v. Reese, 541 U.S. 27, 29 (2004). lo fairly present a 

federal claim, a prisoner must present the same facts and legal theory to the state courts as is raised 

in his federal habeas petition. See Anderson v. Harless, 459 U.S. 4, 6-7 (1982); Picard v. Connor, 

404 U.S. 270,276-77 (1971); Hodges v. Colson, 727 F.3d 517, 529 (6th Cir. 2013). In evaluating 

prisoner has “fairly presented” a claim to a state appellate court, the controllingwhether a

document is the inmate’s brief. See Baldwin, 541 U.S. at 32. If a claim has never been presented 

to the state courts but a state court remedy is no longer available (e.g., when an applicable statute 

of limitations bars a claim), the claim is technically exhausted, but procedurally barred. Coleman

v. Thompson, 501 U.S. 722, 731-32 (1991). To avoid procedural default, a habeas petitioner in

his federal claims to the trial court and, on appeal, to the TCCA.Tennessee must present 

Covington v. Mills, 110 F. App’x 663, 665 (6th Cir. 2004).

McKay raised Claim 3 in his second amended post-conviction petition. (ECF No. 14-15 

at PagelD 1149.) At the post-conviction hearing, McKay testified that, as they were waiting for 

the jury’s verdict, he asked whether there had been an offer and his attorney replied that he would 

(ECF No. 14-16 at PagelD 1210-11.) Trial counsel did not reveal the terms of 

(Id at PagelD 1211.) The prosecutor, Stacy McEndree, testified that trial counsel had

not have taken it.

the offer.

22



repeatedly asked the State to make an offer but the State was unwilling to do so. (ECF No. 14-17

atPagelD 1240.) McEndree explained:

Mr. Bishop was in fact the shooter but it was our intention both because of 
Mr. Bishop’s attorney Mr. Parris and what he had argued at trial, as well as our 
understanding of the facts and the age difference and the size difference of the two 
defendants, it was always our belief that Mr. McKay although not the shooter was 
the one that had actually set it up and was older, knew the victim, had sort of 
planned this robbery that resulted in his unfortunate demise. And 
willing to offer him anything other than murder first.

She had asked me repeatedly to consider giving him a murder second or 
facilitation or anything other than as charged. And once we had convicted Mr.
Bishop about a month prior, she was hopeful that we might reconsider that. We 
had talked about that a number of times.

(Id.; see also id. at PagelD 1253 (further explanation of the State’s refusal to extend an offer).) 

McEndree elaborated that, “because he was charged with murder one, it was a no-deals case. 

Although ... we could have done a reduction if he had sought approval. After speaking with the 

family, it was clear in I think our minds as prosecutors and having discussed it with them that they 

also wanted to hold Mr. McKay fully responsible . . . .” (Id. at PagelD 1253.) The post­

conviction court denied relief. (Id. at PagelD 1303.) In his brief to the TCCA on the post-

so we were not

conviction appeal, McKay set forth the testimony concerning a plea offer (see ECF No. 14-18 at

was ineffective in failing to convey a plea offer (id.PagelD 1325) but did not argue that counsel 

at PagelD 1328). McKay is barred from filing another post-conviction petition because of 

Tennessee’s one-year statute of limitations and its “one petition” rule. Term. Code Ann. §§ 40- 

30-102(a), (c). Because there is no longer any means of exhausting Claim 3, it is barred by

procedural default.

In his Claim 6, McKay argues that any procedural default can be excused because it was 

caused by the ineffective assistance of post-conviction counsel. (ECF No. 6 at 13-14.) There is
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Sixth Amendment right to counsel in post-conviction proceedings and, therefore, an inmate 

ordinarily cannot obtain relief for the ineffective assistance of counsel in such proceedings. 

Coleman, 501 U.S. at 752. However, in Martinez v. Ryan, 566 U.S. 1,17 (2012), the Supreme 

Court held that a prisoner could overcome his procedural default of a claim of ineffective 

assistance of trial counsel (“IATC”) if, “under state law, claims of ineffective assistance of trial 

counsel must be raised in an initial-review collateral proceeding . . . In Arizona, where 

Martinez arose, IATC claims could not be raised on direct appeal. In its subsequent decision in 

Trevino v. Thaler, 569 U.S. 413, 429 (2013), the Supreme Court extended its holding in Martinez 

to states in which a “state procedural framework, by reason of its design and operation, makes it 

highly unlikely in a typical case that a defendant will have a meaningful opportunity to raise a 

claim of ineffective assistance of trial counsel on direct appeal . . . The decisions in Martinez 

and Trevino apply to Tennessee prisoners. Sutton v. Carpenter, 745 F.3d 787 (6th Cir. 2014).

Martinez does not apply to claims that post-conviction appellate counsel was ineffective. 

Middlebrooks v. Carpenter, 843 F.3d 1127, 1136 (6th Cir. 2016); West v. Carpenter, 790 F.3d 

693, 698-99 (6th Cir. 2015); see also Martinez, 566 U.S. at 11 (“While counsel’s errors in [other 

levels of post-conviction] proceedings preclude any further review of the prisoner’s claim, the 

claim will have been addressed by one court, whether it be the trial court, the appellate court on 

direct review, or the trial court in an initial-review collateral proceeding.”). Because Claim 3 was 

addressed by the post-conviction court but was not raised in the post-conviction appeal, Martinez

no

is inapplicable.

In Claim 7, McKay argues that a failure to consider this claim would result in manifest 

(ECF No. 6 at 14-16.) A fundamental miscarriage of justice occurs “where ainjustice.
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constitutional violation has probably resulted in the conviction of one who is actually innocent.”

Murray v. Carrier, 477 U.S. 478, 496 (1986). “[Ajctual innocence, if proved, serves as a gateway

through which a petitioner may pass whether the impediment is a procedural bar . . . or . .

expiration of the statute of limitations.” McQuiggin v. Perkins, 569 U.S. 383, 386 (2013).

‘“[Ajctual innocence means factual innocence, not mere legal insufficiency.” Bousley v. United

States, 523 U.S. 614, 623 (1998). “[Prisoners asserting innocence as a gateway to defaulted

claims must establish that, in light of new evidence, it is more likely than not that no reasonable

juror would have found petitioner guilty beyond a reasonable doubt.” House v. Bell, 547 U.S.

518, 536-37 (2006) (internal quotation marks omitted). “The habeas court must make its

determination concerning the petitioner’s innocence in light of all the evidence, including that

alleged to have been illegally admitted (but with due regard to any unreliability of it) and evidence

tenably claimed to have been wrongly excluded or to have become available only after the trial.”

Schlup v. Delo, 513 U.S. 298, 324, 328 (1995) (internal quotation marks admitted).

Here, McKay has come forward with no newly discovered evidence that he is actually

innocent. Therefore, the failure to consider Claim 3 does not represent a manifest injustice.

Claim 3 is DISMISSED because it has been procedurally defaulted.

Trial Counsel’s Filing of a Motion to Sever (Claim 4)D.

In Claim 4, McKay complains that his attorney filed a motion to sever his trial from that

of his co-defendant, Bishop. According to McKay, a joint trial would have benefited him because

it would have highlighted the fact that it was Bishop who shot the victim. (ECF No. 6 at 10-11.)

McKay’s attorney filed a motion to sever based on the fact that Bishop had given a confession that

implicated McKay. (ECF No. 14-1 at PagelD 103-04.) The Warden seems to argue, as an initial
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matter, that McKay did not properly exhaust this claim in state court. (ECF No. 15 at 20.) The

Court agrees.

McKay raised Claim 4 in his pro se and second amended post-conviction petitions. (ECF 

No. 14-15 at PagelD 1094, 1115-16, 1150.) At the post-conviction hearing, McKay testified that 

his attorney “said she think it would be a good idea [to sever the trials] because [Bishop’s] been 

getting in trouble, and his court might be—he keep pushing you off and stuff like that, but I still 

ended up going to trial behind him—after him.” (ECF No. 14-16 at PagelD 1212-13.) McKay 

testified that he “really didn’t understand the law of the nature of how it would affect me in a 

negative or positive way.” (Id at PagelD 1213.) The prosecutor, Stacy McEndree, testified that 

Bishop and McKay were tried “about a month apart.” (ECF No. 14-17 at PagelD 1237.) 

McEndree explained that the cases were severed because “we did have statements in both of

those__from both of those defendants. We had intended to use the statements of each of those

defendants and so we had always intended to try these separately.” (Id. at PagelD 1238.) The 

post-conviction court denied relief without specifically addressing the severance issue. (ECF 

Nos. 14-17 at PagelD 1299-1303, 14-15 at PagelD 1172.) That ruling counts as an adjudication 

the merits. Pinholster, 563 U.S. at 187. The decision also is not surprising, because the law 

is clear that a defendant’s statement cannot be used against a co-defendant in a joint trial and that 

the error cannot be cured by use of a limiting instruction. Bruton v. United States, 391 U.S. 123, 

126, 137 (1968). McKay did not raise the severance issue in his brief to the TCCA on the post­

conviction appeal. (ECF No. 14-18 at PagelD 1313, 1328.) Therefore, for the same reasons 

addressed with respect to Claim 3, Claim 4 is barred by procedural default. Martinez does not

on
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the default because it does not apply to claims that post-conviction appellate counsel wasexcuse

ineffective.

Claim 4 is DISMISSED as barred by procedural default.

Ineffective Assistance of Appellate Counsel (Claim 5)

In Claim 5, McKay complains that his appellate counsel rendered ineffective assistance by 

failing to appeal the denial of the motion to suppress or to argue that his confession resulted from 

illegal 48-hour hold. (ECF No. 6 at 11-12.) The Warden argues that McKay failed to raise 

Claim 5 in the post-conviction appeal and that it is now barred by procedural default. (ECF No. 

15 at 28.) The Court does not agree. In his brief to the TCCA on the post-conviction appeal, 

McKay complained that his appellate counsel failed to litigate the denial of the motion to suppress 

and the 48-hour hold. (ECF No. 14-18 at PagelD 1313.) The TCCA denied relief, although the 

only discussion of the issue pertained to counsel’s failure to file a motion for a new trial. McKay

As previously stated, see supra p. 26, this constitutes a 

decision on the merits that is entitled to review under 28 U.S.C. § 2254(d).

McKay has not established that the TCCA’s rejection of Claim 5 was contrary to or an 

unreasonable application of Supreme Court precedent or that it rested on an objectively 

unreasonable factual finding. The Court has found, in connection with Claim 1, that McKay is 

not entitled to relief on his claim that his confession should have been suppressed as the result of 

illegal 48-hour hold. In addition, McKay has presented no evidence that the trial court’s denial 

of his motion to suppress was erroneous. After a hearing on the merits, the trial court concluded 

that McKay executed valid waivers of his Miranda rights and gave voluntary statements to the 

police. (ECF No. 14-2 at PagelD 173.) Therefore, McKay has not established that his appellate

E.

an i

v. State, 2018 WL 3954149, at *14.

an
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counsel was ineffective in failing to raise these issues or that he suffered any prejudice. Claim 5

is without merit and is DISMISSED-.

Ineffective Assistance of Post-Conviction Counsel (Claims 6 & 8)F.

In Claim 6, McKay argues that his post-conviction counsel rendered ineffective assistance 

to the extent that he did not. properly exhaust each of his substantive claims. (ECF No. 6 at 13- 

14.) McKay makes a similar argument in Claim 8. (Id. at PagelD 16-17.) However, the law is 

clear that “[tjhe ineffectiveness or incompetence of counsel during Federal or State collateral post­

conviction proceedings shall not be a ground for relief in a proceeding arising under section 2254.” 

The Court has considered, where appropriate, whether the procedural default of any of McKay’s 

claims might be excused under Martinez v. Ryan, 566 U.S. 1 (2012). Claims 6 and 8 are 

DISMISSED as not cognizable in a federal habeas petition.

Manifest Injustice (Claim 7)

In Claim 7, McKay argues that the failure to address his substantive claims on the merits 

would result in manifest injustice. (ECF No. 6 at 14-16.) As previously discussed, see supra pp. 

24-25, Claim 7 is not a substantive ground for relief but, instead, a vehicle for overcoming a 

procedural default. For the reasons discussed, no manifest injustice has occurred here because 

McKay has come forward with no new evidence that he is actually innocent. Claim 7 is

G.

DISMISSED.

Because each of the claims presented is without merit, the Court DENIES the Amended §

2254 Petition. The Amended § 2254 Petition is DISMISSED WITH PREJUDICE. Judgment

shall be entered for Respondent.
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III. APPEAL ISSUES

Twenty-eight U.S.C. § 2253(a) requires the district court to evaluate the appealability of 

its decision denying a § 2254 petition and to issue a certificate of appealability (“COA”) “only if 

the applicant has made a substantial showing of the denial of a constitutional right.” 28 U.S.C. § 

2253(c)(2); see also Fed. R. App. P. 22(b). The COA must indicate the specific issue or issues 

that satisfy the required showing. 28 U.S.C. §§ 2253(c)(2) & (3)., No § 2254 petitioner may

appeal without this certificate. 28 U.S.C. § 2253(c)(1); Fed. R. App. P. 22(b)(1).

. A “substantial showing” is made when the movant demonstrates that “reasonable jurists 

could debate whether (or, for that matter, agree that) the petition should have been resolved in a 

different manner or that the issues presented were adequate to deserve encouragement to proceed

further.” Miller-El v. Cockrell, 537 U.S. 322, 336 (2003) (internal quotation marks omitted).

Where a district court has rejected a constitutional claim on the merits, the showing 
required to satisfy § 2253(c) is straightforward: The petitioner must demonstrate 
that reasonable jurists would find the district court’s assessment of the 
constitutional claims debatable or wrong. . . . When the district court denies a 
habeas petition on procedural grounds without reaching the prisoner’s underlying 
constitutional claim, a COA should issue when the prisoner shows, at least, that 
jurists of reason would find it debatable whether the petition states a valid claim of 
the denial of a constitutional right and that jurists of reason would find it debatable 
whether the district court was correct in its procedural ruling. . . .

Slack v. McDaniel, 529 U.S. 473, 484 (2000). “In short, a court should not grant a certificate

without some substantial reason to think that the denial of relief might be incorrect.” Moody v.

United States, 958 F.3d 485, 488 (6th Cir. 2020). “To put it simply, a claim does not merit a 

certificate unless every independent reason to deny the claim is reasonably debatable.” Id.; see 

also id. (“Again, a certificate is improper if any outcome-determinative issue is not reasonably

debatable.”).
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In this case, there can be no question that the § 2254 Petition is meritless for the reasons 

previously stated. Because any appeal by Petitioner on the issues 

does not deserve attention, the Court DENIES a certificate of appealability.

Rule 24(a)(1) of the Federal Rules of Appellate Procedure provides that a party seeking 

appeal must first file a motion in the district court, along with a supporting

raised in his § 2254 Petition

pauper status on

affidavit. However, if the district court certifies that an appeal would not be taken in good faith,

denies leave to appeal in forma pauperis, the prisoner must file his motion to proceed 

in forma pauperis in the appellate court. See Fed. R. APP. P. 24(a) (4)-(5). In this case, for the 

reasons the Court denies a certificate of appealability, the Court determines that any appeal

would not be taken in good faith. It is therefore CERTIFIED, pursuant to Federal Rule of

would not be taken in good faith. Leave

or otherwise

same

Appellate Procedure 24(a), that any appeal in this matter

to appeal in forma pauperis is DENIED.7

IT IS SO ORDERED, this the 31 st day of January, 2022.

s/John T. Fowlkes, Jr.
JOHN T. FOWLKES, JR. 
United States District Judge

LfPetitioner files anotice of appeal, he must pay the full $505 iippellate filing feeo.-file 
a motion to proceed in forma pauperis and supporting affidavit in the Sixth Circa t Co 
Appeals within 30 days of the date of entry of this order. Sec Fed. R. App. 1.24(a)(5).
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OPINION

Robert W. Wedemeyer, J.

*1 A Shelby County jury convicted the Petitioner, Marlon McKay, of felony murder and 
,pted aggravated robbery. The trial court sentenced the Petitioner to an effective 

sentence of life plus six years. This Court affirmed the trial court's judgments on appeal.
McKay, No. W2010-01785-CCA-MR3C, 2011 WL 5335285 (Tenn.

denied (Tenn. Apr. 12, 2012). The Petitioner

attem

. Crim.
State v. Marlon
App.. at Jackson, Nov. 4, 2011), perm. app. 
filed a petition for post-conviction relief in which he alleged, as relevant on appeal, that his 

ineffective for: (1) not challenging his forty-eight hour hold when his arresttrial counsel was
was not supported by probable cause; and (2) not timely filing a motion for new trial or a 

of appeal. The post-conviction court denied relief, and the Petitioner appeals. After 
review, we affirm the post-conviction court's judgment.
notice

I. Facts

A. Trial
arises from the Petitioner's participation in the attempted robbery of and killing of 
Maurice Taylor, in August 2008. For these offenses, the Petitioner and his co-

This case
the victim,
defendant were charged with attempted aggravated robbery and first degree felony murder, 
but their cases were severed before trial. In our opinion affirming the Petitioner's

convictions, we summarized the facts presented at trial as follows.

State's Proof

The victim's mother, Robin Taylor, testified that at the time of his death the victim 
twenty-four years old and had been sharing a home on Celia Street with his older 
brother, Mareo Taylor.

was



8/17/22, 9:12 AM was outside his home on

r Me “S'™ «!«“ SSSSSI—,w 1,611 “ “
the evening of August 19, ■ s( under the streetlight in front of

a„„, o, a sgain. „d reformng four »
tinted but cracked open, and he was able to 

their shoulders each

the house across
to stop in the same spot. The windows .

inside who kept looking back over
were

two African-American men circle the block in thesee
house. After having seen the men

McKissack and his friend decided to go inside.
nt back outside, and

time they pulled in front of the 
same fashion four or five different times,

later, McKissack heard gunshots,
down, had been shot in his yard.

we
Approximately five minutes 
learned that the victim, who lived several doors

on Celia Street at the time of the shooting, testified 
work at about 10:30 p.m. on August 19, 2008, when 

- , unfamiliar white car that traveled slowly

About twenty or thirty minutes later, she was

Brooke Howard, who also resided

that she was returning home from
aroused by the sight of anher suspicions were 

down the street two or three different times 
in her bedroom when she heard gunshots.

tified that he and the victim were sharing a home
a part-time job, soldThe victim's brother, Mareo Taylor, tes.

on Celia at the time of the shooting and that the victim, who had only

ESS?
first. At about 8.3U ■ p the [Petitioner] walked through the

contents.

islllflil
seconds later, the victim was lying on the ground

victim was not armed and that there were no

room
approximately thirty to forty-five 
gasping for air. Taylor testified that the

weapons in the home.

Celia at the time of the shooting, testified 
, looked out the’ on August ,, 200.

and saw what appeared to be the victim lying on the
..-. running side by side down the sidewalk to a light- 
said that the men got into the vehicle and drove off,

that he heard a 
front door of his friend's home, 

nd and two African-American men
grou
colored car parked on the street. He 
turning right onto Hamilton Street toward Lamar Avenue

10:00 and 11:00 p.m. on August 19,
route to his home on Celia when 

inside pulled off rapidly from

Antonio Archie testified that sometime between 
2008, he had just started his turn off Hamilton Street en 
a liaht-colored, two-door car with two African-American

Wh6re " hhirdntiTrCmac<a commotion and
9-1-1 while the victim's brother held the victim

men

Hamilton 
saw 
in his arms.

the victim's brother's girlfriend calling

[Petitioner's] former live-in girlfriend, Tracy Taylor, testified that the defendant
1997 silver Mercury Cougar at about 8:45 p.m. on August 19, 2008 The

cell phone that night. The witness identified a photograph of a • 
around her home during the time that the [Petitioner] 

she testified that during the time the [Petitioner] 
nd occasionally took Xanax bars mixed with a

The 
borrowed her
[Petitioner] also used her 
revolver that she said she had seen
lived with her. On cross-examination,

■ She said that the [Petitioner] smoked marijuana with her on Augus 19, .
conceded it was possible that the [Petitioner] also used

of “syrup, 
before he borrowed her cer. She
Xanax and Promethazine that day.

Officer Lesley Jones of ihe Memphis Police Department, who responded lo Ihe reported 
“In a, approsimaiely „*0 p.m-. MM « 666 •*" —»

2/13html'?navioationPath=Search%2Fv1%2Fresull...
n A O ~ 4 ~ A /iA\*>/Pl lIlTdYt_ e\ -lO ■< A
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to nine minutes until fireattempted CPR on the victim for approximately 
department officers arrived and pronounced him dead.

Spencer, another resident of Celia Street, testified that on the night of August 19, 
2008, he heard a gunshot followed by the sound of car doors shutting and a vehicle 
"speeding off." When he looked out the window, he saw a light-colored car turning right 
at the stop sign onto Hamilton.

seven

Walter

investigator with the Shelby County Medical Examiners Office,Susan Acerra, an
testified that when she responded to the scene of the shooting, she found the victim lying 
on his back on the ground with a gunshot wound in his chest. Her inventory of his person 
uncovered $1,163.75 in cash, a cell phone, a tube of chapstick, and a butane lighter.

Cell phone records of the [Petitioner's] ex-girlfriend, Tracy Taylor, were introduced as an 
exhibit by stipulation of the parties.

David Payment of the Memphis Police Department's Crime Scene Investigation 
Unit identified various photographs he took of the crime scene, including ones that 
showed an empty clear plastic bag that was found beside the victim's foot and another 

plastic bag containing .41 grams of marijuana, which was found on the ground 
beside the victim's shoulder. He said he found no weapons or bullet casings at the 
scene.

Officer

clear

Samuel McMinn of the Memphis Police Department's Investigative SupportDetective
Unit testified that, as part of his investigation, he transported Tracy Taylor and the 
[Petitioner] to the Homicide Office on August 20, 2008.

*3 Sergeant James Max of the Memphis Police Department's Homicide Unit testified that 
he interviewed the [Petitioner] in two separate sessions on August 22, 2008. He said that 
the [Petitioner] denied any involvement in the homicide, telling him that he had bought 
marijuana from the victim on August 19, 2008, but by 9:15 p.m. was back home and in 

night. The [Petitioner] also denied owning a gun. Later, Sergeant Max received 
Tracy Taylor's cell phone records, which revealed that a call had been placed from her 
phone to the victim at 11:05 p.m. on August 19, 2008, which had hit off a cell phone 
tower located only a couple of blocks from the crime scene.

for the

On cross-examination, Sergeant Max acknowledged that there were several calls back 
and forth that night between the victim's phone and Tracy Taylor's phone, including two 
short duration calls from Tracy Taylor's phone to the victim's phone that were placed after 

On redirect examination, he said that the call history of Ms. Taylor's phonethe shooting.
did not reflect those calls and that the [Petitioner] later told him that he had deleted the

victim's number from the phone.

Michael Garner of the Memphis Police Department's Investigative Support UnitDetective
testified that on August 27, 2008, he and his partner were instructed to escort the

lot near Hamilton Street where, according to the [Petitioner], Courtney[Petitioner] to a
Bishop had thrown the gun used in the homicide out of their car window. The officers 

unable to locate the weapon in that lot, however, and as they continued to drive 
about the area, the [Petitioner] asked him to pull over, telling him that he knew where the 

and wanted to talk to Detective Ragland about it.

were

gun was

Lieutenant Barry Hanks of the Memphis Police Department testified that he used Tracy 
Taylor's cell phone records during a third interview with the [Petitioner] on August 22, 

to show him that he had to have been in the vicinity of the victim's home, rather 
home, when he telephoned the victim shortly before the shooting. He

2008,
than at his own
said that the [Petitioner] responded by looking down and saying, ‘[Y]ou got me, dont 
you[?]" The [Petitioner] then gave a statement detailing his participation in the crime. In 

statement, the [Petitioner] said that he drove Courtney Bishop to the victim's home, 
using Tracy Taylor's vehicle, with the intention to rob the victim. The [Petitioner] also 
admitted that he supplied the gun used in the robbery. He claimed, however, that he 
began to have second thoughts about the robbery once they reached the victim's home 

not present when Bishop shot the victim. The [Petitioner's] statement reads in

the

and was 
pertinent part:

I was riding down Brower and I seen Courtney [Bishop], He was standing outside and I 
had stopped to pick him up. We was tripping about some money and he got in the car.
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[the victim] called about 30 minutes after [Bishop] got in the car. That's 
decided to try and take [the victim's] money. I rode around for a minute

That's when

when we
thinking this is wrong. This ain't it. But it was more like I guess we need to do because 
we both needed some money. As I drove around, I parked the car for a minute. We 
jumped out and walked up Celia Street for a minute. I was really contemplating on 
should we do it, should I not 'cause I know him and I've never did anything like that 
before, never. Really, I got cold feet and I left the phone in the car to go back to the car 
to buy some time to think. Walking back to the car, that's when I decided it wasn't 
worth it. That’s when I guess [the victim] come out of the house and I heard a shot.

and I said what the fuck did you do—what the fuck[Bishop] came running towards me
■ do? And he said he shot him in the leg. I said you didn’t kill him, did you? And he 

said naw, man, ’cause he reached for his leg. While we were in the car, we driving off
and they said [the victim] was dead.

you

by this time. The next day I seen the news

[Petitioner] said that he drove both to and from the victim's house and that he 
knew the victim had money because the victim had been trying to buy some marijuana.
*4 The

medical examiner with the Shelby County Regional Forensic CenterDr. Lisa Funte, a
who reviewed the autopsy report of the victim's body, testified that the cause of death

was a single gunshot wound to the chest.

Lieutenant Bart Ragland of the Memphis Police Department testified that on August 27, 
he checked the [Petitioner] and Bishop out of jail in order for them to direct him2008,

and other officers to the location of the murder weapon. He said that when the officers 
unable to locate the weapon at the place indicated, Bishop was driven back to jail, 
meantime, the [Petitioner], who had asked to speak to him, divulged that he had

were

In the
given the weapon to a third individual. Lieutenant Ragland then contacted that person, 
who dropped off the weapon in the bushes outside a restaurant down the street from a 
police station. Lieutenant Ragland identified a photograph of the weapon, which had

with which she was familiar, as the .357previously been identified by Tracy Taylor 
revolver that he had recovered from the bushes outside the restaurant. He said that both 
the weapon and the bullet that had been recovered from the victim's body 
transported to the Tennessee Bureau of Investigation ('‘TBI") laboratory for testing.

as one

were

TBI Special Agent Cervinia Braswell, an expert in firearms identification who conducted 
testing of the bullet and gun, testified that the bullet recovered from the victim's body 

was fired through the barrel of the gun.

Sergeant Joe Stark of the Memphis Police Department's Homicide Unit, who participated 
in the [Petitioner's] August 22, 2008 statement, testified that the [Petitioner] never 
indicated during that interview that he was under the influence of marijuana, 
codeine/cough syrup, or any other mind- or mood-altering substance at the time of the 
shooting. He acknowledged on cross-examination, however, that he never asked the 
defendant whether he had been under the influence of any drugs on August 19.

the

Defendant's Proof

Lieutenant Ragland, recalled as a witness for the defense, testified that Tracy Taylor's 
cell phone records indicated that the victim had made an outgoing call to Tracy Taylor's 
phone at 11:05 p.m. on August 19, 2008, which was not reflected in the caller 
identification section of the victim's cell phone.

The [Petitioner] testified that on the day of the shooting he smoked marijuana and 
consumed some Promethazine with codeine, which he mixed in juice with two Xanax 
bars. Sometime in the afternoon, he went to the victim’s house, where he purchased a 
quarter-ounce of marijuana that he took home and smoked with his girlfriend, Tracy 
Taylor, before she had to leave for a 4:00 p.m. appointment. In addition to the marijuana, 
he consumed more Promethazine and Xanax that afternoon. His girlfriend returned 
home at about 8:00 p.m. and he smoked another marijuana cigarette with her before he, 
in turn, left home again, taking her car and cell phone because his own phone had been 
disconnected for nonpayment.

The [Petitioner] testified that as he was driving around the Orange Mound neighborhood, 
Courtney Bishop flagged him down and the two shared a marijuana cigarette while riding 
around together. He then dropped Bishop off on the street and met one of his marijuana
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pound of marijuana on consignment, which he took to

the victim at the victim's home. The victim was unhappy with the quality, however, so he 
As he was driving around trying to find a different buyer, he

, but both

suppliers, who provided him with a

left with the marijuana.

marijuana, Bishop suggested they could take money from the victim. The 
[Petitioner] said that he rejected the idea because it was not the right thing to do.

Bishop continued to talk about it, the [Petitioner] pointed out that Bishop did not eve 
have a gun In response, Bishop picked up the [Petitioner's] loaded gun, which the 
[Petitioner] kept by his console for protection, and told the [Petitioner] that he was going 

robbery. The [Petitioner] said that he told Bishop no and that he
a child.

more

to use it to commit the 
could not do that to the victim, whom he had known since the victim was

see if he could sell him*5 The [Petitioner] testified that he later called the victim to
another quarter-ounce of marijuana on credit. He said he parked down the street from 
the victim's house and was trying to reach him on the cell phone when Bishop suddenly 
jumped out of the vehicle and began walking toward the victim's home. He folbwed afte 
him, calling him back to the car and asking what he was doing. He then heard a gunshot 
and saw Bishop running back toward the car. He panicked, ran 
Bishop, and drove both of them from the scene. He asked Bishop what he had done, 
Bishop told him that he had shot the victim in the leg.

back to the car with
and

oVseer'Sp .or«« **, l»

was frightened. The [Petitioner] described his feelings of anguish and 
death of the victim and said that he never intended for him to be robbed, much les. .hot. 
He also said that he was so upset about the shooting that he vomited ,n the car upon 
reaching his home that night, and again after he went inside the home.

On cross-examination, the [Petitioner] acknowledged he told police, in his s|a^«n*^,at 
he had planned to rob the victim but then got “cold feet." He further acknowledged 
he never said anything about having been under the influence of drugs at the time of e

shooting.

State's Rebuttal Proof

testified that he saw the [Petitioner] at his home at about 8:00 p.m. on the 
him earlier in the afternoon, despite having been

Mareo Taylor 
night of the shooting but did not see 
home for almost the entire day.

Tracy Taylor testified that she noticed no unusual smells or signs of recent cleaning in 
her vehicle when she drove it to work on the morning of August 20, 2008.

Sergeant Joe Stark and Lieutenant Bart Ragland each testified that the [Petitioner] 
told them that Bishop had taken his gun out of his console, as opposed to h,s having 

that he had tried to stop Bishop from committing the robbery.

never

given it to him, or 

McKay, 2011 WL 5335285 ‘1-6.

Based upon this evidence, the jury convicted the Petitioner of first degree felony murder 
and attempted aggravated robbery. The trial court ordered that the Petitioner serve life in 
prison for the felony murder conviction and six years for the attempted aggravated robbery 

The court ordered that the sentences be served consecutively.conviction.

B. Post-Conviction Facts
petition for post-conviction relief in which he alleged his trial counsel 

(1) not challenging his forty-eight hour hold when his arrest was not
motion for new trial or notice of

The Petitioner filed a
was ineffective for:
supported by probable cause; and (2) not timely filing a

petition, the parties acknowledged that the Petitioner's trial
the time of the Petitioner's trial and

appeal. At a hearing on the
counsel had suddenly and unexpectedly died between
his post-conviction proceeding. The parties then presented the following evidence

testified that the trial court appointed Counsel to represent him on April 20
because his prior attorney had to leave the case due

: The
, 2010.

Petitioner 
a few weeks before his May 17 trial,

to personal issues.
5/13Ktr^,i9no\/in atinnPath—Search%2Fv1 %2F result...111Trwt



8/17/22, 9:12 AM before trial. He said 
. The

few limes, maybe once 
ot think that she ever came to the jail

case, and she did not

said that he met with Counsel aThe Petitioner

~ -—-p,an"rob “ ™ 
el did not review discovery with him.Petitioner said that Couns

™ slbe « c“n°elIP.'“ MaL Lera «■»

the morning before tnal. ^ Morton, at the time that they interviewed

fact during the suppression hearing. Neither did 
multiple times while held in jail before his arrest.

could speak with an attorney,
Counsel, however, did not raise this 

she mention that he had been interviewed
him.

Th,pc—--« - - -r9 The Petitioner was riding as a passenger at thepolice officers
off of a cell phone tower from her phone.

enforcement officers pulled over Ms. Taylor.

were

time thal law

The S. — the ioe eo- .=»
questioning because he was the last: peisor^ o so Peli,io„er his Miranda

*, .iihin «, tninutes c, booteq Wojus, *.
forcement officers placed a forty-eight 

2008, when they realized that he

him
warnings, and the Petitioner gave s

the morning of August 22, 2008. Law en 
Petitioner on the evening of August 22

midnight, on 
hour hold on the

more than a witness.was

.He did not^Sssssssss:-------
legal representation at that time.have

, Counsel did not argue the forty-eight 
. The motion to 
, access to ancontention that he asked for, but was denied

The 
hour hold or his

based on hissuppress was

him, a 
attorney. He
motion to suppress.

, butall Counsel speaking with any of the witnesses

ents that were taken the night of the crime.

The Petitioner said that he did not rec

statem
id that Counsel did not engage in any plea negotiations with the^State^ 

deliberating, he asked Counsel if the StateThe Petitioner sa 
The Petitioner r_ 
had ever offered him a plea 
“too high" and that he would not have taken it. He

to him.

ecalled that, ^ ^ state had made an offer but that it was
said that she never conveyed any otter

was

defendant Bishops case.

==E^=rs,
. The

cause, 
of the evidence.

6/13html?navioationPath=Search%2Fv1 %2Fresult...
n~-\ * A/i£>»*»/Ci .IITpYt
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nsel Urn post-conviction conr, tba, me Petitioner ar.esleb

. . „ ,nM • and dial he did nol appear before a iadge enlil Augusl 25, 2008,

to arrest the Petitioner.

Post-conviction cou

was

probable cause
• at'nn the Petitioner testified that the trial court had originally appointed 

During cross-examination, the Petitioner time that
Counsel's boss, (“Previous Counsel"), to represent,- He was una ^

Counsel wo,Bed wi.h Previous Counsel, He agreed mat

the name of any factual witnesses that could testify on h,s behalf.

The
further conceded that he was unsure w 
the crime scene.

*eo, examination, ,he Petitioner te-titied tha, “» “ * se„,
During re
interviewed any witnesses. He clarified that it may have

him the discovery.

was arrested on August 21, 2008, and that he gave a 
have been suppressed. The statement, he agreed, was given

hours after he was taken into custody.

statement the next day that should 
on August 22, 2008, at 6:27

p.m., which was twenty-five

with the District Attorney's Office, testified that she had been a prosecutor 

the State intended to try the cases separately.

Stacy McEndree

statement to police, so

Petitioner's case.

Previous Counse, bed wodt.d „a>s pre,iou,

. The trial court“'““'"r^ond.orC—=—L„adcase

Counsel a 
offered to give Counsel more time,

been working on the case.

el frequently asked her if the State had an offer for a plea
, while Mr. Bishop was theMs McEndree said that Couns

McEndree said that the State did not because
Petitioner set up the robbery. She explained that 

nd that he was the one who knew the

agreement. Ms.
shooter, the State's theory was that the

older and larger than Mr. Bishop a
said that the State never offered the Petitioner a plea agreement.

the Petitioner was 
victim. Ms. McEndree

*8 ms. McEndree addressed the forty-eight-hour hold/probable cause issue saying that

The witnesses described the vehicle inwitnesses 
was not a

========5?that the same 
after the shots were fired.

enforcement officers had also spoken with the victim's brother,
the victim alive. The victim s 

a half

Ms. McEndree said that law
who told them that the Petitioner was the last person to
brother told the officers that the Petitioner had been by the victims house less 
an hour before the victim was shot and killed, having come to purchase marijuana from 

enforcement officers also discovered that the description of the vehicle seen

see

victim. Law
7/13„„„„ rinxmo-iaft/ie.w/FullText.html?navigationPath-Search%2Fv1  %2Fresult...
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speeding w M «. ™de,
officers spoke with the Petitioner and his girlfrien , ey Qf th0 murder. The

- * -T“ %£££%£££* was *. « — «•
Peli,loner’s girlfriend’. oe. P»nn.,0 ok a, fh, ... .. me 
m, murder, ,0 de.ermine ,ha, me PeUdoner was on « soen,

murder The Ped.ioner’e firs, e.a.emen, «a. « »,he pehhoner was 
e„,ro„,ed -- - and M.ked a, m.until he was c 

originally brought in to give 
evidence, they arrested him.

Ms. McEndree addressed ,he morion fo, new « tSl

thirty day time limit. Counsel was still, however, a o ^ said thgt M|. Bishop a|So

said that Counsel fought "hard for the ^etlt'°"^ S' McEndree opined that, had the 
appealed and his conviction was ultimately affirmed. Ms. M 
motion for new trial been timely filed, it would no, have changed the result.

McEndree said ma. Cons., heiie.ed in me.„ 
close. She said that they worked well ®^n she thought that Mr. Bishop may have 
say about the Petitioner. Counse was happen Ms McEndree said that

Petitioner's behalf and that she did not leave a stone

his s
Counsel had been a 
could not have fought harder on the

unturned.”

repe9tsd', M H. »» t;;tJproceeaings and consequences o.his »«ion,.

testified that the proof against the Petitioner was
that included that he was at the victim's house

Petitioner, s
overwhelming. He gave a 

and planned to rob theMs. McEndree 
statement to police

this evidence was
never conveyed this fact to Mr. Bishop. Ms. McEndree 
Counsel could have done differently to change the outcome o

McEndree testified that Counsel accompanied Previous 
, and that it was Ms. McEndree s

s case.

*9 During cross-examination, Ms.
some of their-earlier meetings on this case

el would be sitting second chair on the
Counsel during 
original understanding that Couns

case.

MS. McEndree reilera.ed .hat she did no, make an, plea o».,s »»»P“““’„ 

previously, and the Petitioner did.victim
. She attempted to mitigate 

Petitioner 
was intoxicated.- - « :«™e m roll me Sfaf.’s ». » me

“111.1.1:,.Innee, me — - * **
case. Ms.

case.
. She said that the motion

aileged Ihal the Peiilionet had allempted topor had^n smCof,elmnMr'Mortor:whn(mdenied

Court of Criminal Appeals reversed co-defendant Bishop

a motion to suppressMcEndree agreed that Counsel filedMs.

acknowledged that the ... 8/13,o,ndaiaA/ip,w/FullText.html?navigationPath=Search%2Fv1%2Fresult
w .nncm-AmJCI
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Petitioner, however, was brought in for
as being involved in the

were
solely on the Petitioner’s statements. The 
questioning based upon the facts that led police to suspect h.m

murder.
i petitioner's arrest: witnesses had

seen a ,i9h, colored - **. -• »

learned that the Petitioner's girlfriend owned a 
vehicle matching the description of the car given by witnesses

detailed facts known to police before theMs. McEndree

. . 91 ..008 officers Saw the Petitioner with his girlfriend in the vehicle matching

r»n » 9«s«r.n.s and L iniervi.wed. The MM*^ “> ‘
eight-hour hold until the early morning hours of August 22,

o The Petitioner signed a waiver of Miranda rights at 11:17 a.m. on August 22 
tatement at 4:08 p.m. that same day. The Petitioner gave anoth 

used as evidence at trial, at 8:00 p.m. that same day.

, 2008, and

then he gave a s 
statement, the one

LI* gliWerd in a P»r®9 W «"d « »» P-°"» l”r *

detained them both on that date.

=—====£==£=£=
and they confronted him with this information during the interview.

o, Ih.P.liliOn.E. Thepost—ion court didendma,Coubs«w«^i» ««rr“==r===r.:Lifinding that the

judgment that the Petitioner now appeals.

II. Analysis
On appeal the Petitioner contends that the post-conviction court erred when it denied h,s 
petition for post-conviction relief because his trial counsel was ineffective for. (1) not 
challenging his forty-eight hour hold when his arrest was not supported b^oba 1^ 
and (2) not timely filing a motion for new trial or notice of appeal. The State 
«S o ”1 Jestablish I*claimo. in*—,, with»de9ua,a proo>, «<- 
„o, ,h„. was ao, probable cause .o, his arrest and bhab he did no. pro,, .ba.

his slatement or ..id.no. would ba.o b.«n suppressed bod counsel Had a motion base 
on lb. lo,ty-ei9ht-hour bold. Tb. S.a.e ludbo. »o..nds lhal lb. P.bbooer did no, pro.e . 

prejudiced by Counsel's failure to timely file a motion for new tna .

cause;

was

,„order„ob,a,„pos,-don,„r~—= —

burden of proving factual allegations in the 
and convincing evidence. T.C.A. § 40-30-110(f) 

evaluate the evidence below; all

sentence is void or voidable 
40-30-103 (2014). The petitioner bears the 
petition for post-conviction relief by clear

^r=9':=::w:i2;;:weSb,a„ra,u,.ob„r«ir

‘ State, 960 S.W.2d 572, 578-79 (Tenn. 1997) ). A post-convict,on court s factual
Henley v.

9/13on/;eJ,Ai/FiiiiTnxt.html?naviaationPath=Search%2Fv1%2Fresult...
m-A-r.AJCit XA/IOaI
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are su„i,c, to. - «* *ben •

factual findings a presumption of correctnes court.s factua| findings.

preponderance «««“"“ “ ^ A ees.-co„,,c,i.n court, cndus.on,
' review by this Court, with no presumption ofFields v.

Of law are subject to a purely de novo 
correctness. Id. at 457.

•„ The rigb. el a criminally accused to cepre.enMior, is guaraCeed by*>,«,Scdh 
Amendment to the United S““sC"=“'“ 2003)“.» « Bums. 6 S.W.3d

523 S.W.2d 930, 936 (Tenn. 1975). The following
Constitution. State v. White,

«3, 46, (Ten„, ,996,1 -. — <« — —
two-prong test directs a

that counsel’s performance was deficient.
so serious that counsel was

First, the [petitioner] must show
This requires showing that counsel made errors
not functioning as the “counsel- guaranteed the [petitioner] by the Sixth 
Amendment. Second, the [petitioner] must show that the defic.en 
performance prejudiced the defense. This requires shot**, that co­
errors were so serious as to deprive the [petitioner] of a fair trial, a trial 
whose result is reliable. Unless a [petitioner] makes both showings, 

conviction or death sentence resulted from a 
that renders the result unreliable.

cannot be said that the 
breakdown in the adversary process

v. Melson, 772 S.W.2d
Washington, 466 U.S. 668, 687 (1984); see also State

Strickland v.

417, 419 (Tenn. 1989).

523 S.W.2d at 936. To prevail on a claim 
that counsel’s representation 

State, 44 S.W.3d 508, 515

the advice given or services 
demanded of attorneys in criminal cases. Baxter,

of counsel, “a petitioner must show 
.’’ House v.

of ineffective assistance 
fell below an objective standard of reasonableness

v. State, 938 S.W.2d 363, 369 (Tenn. 1996)).
(Tenn. 2001) (citing Goad

account all relevant circumstances, no ^ should avoid the -distorting

,o perfect repr.senlaticn, «*
V. State, 945 S.W.2d 793, 796 (Tenn. Crim. App. 1996). 

of ineffective assistance of counsel, 'we address not

defendant in a cr 
adequate representation. Denton

** is «***
Z In 483 U S 776 794 (1987) (quoting United States v. Crontc, 466 U.S. 648, 665 n.38

593SW-2dSrrt0S.rsrs::igS,e.BP,.rtPenr.,seee«
of strategy and tactical choices applies only 

" House, 44 S.W.3d at

tactic failed or
representation. However, deference to matters ,
if the choices are informed ones based upon adequate preparation. 
515 (quoting Goad, 938 S.W.2d at 369).

reasonable standard,*f2 If the petitioner shows that counsel’s representation fell below a
, mest salisly toe pre^ice prcn, o, to. SmcWar.rf.... by —.a "9
■IPer, is a rea.oesble probabilily that. Ml tor counsel's unprolessional errors, be ..soil o 
.Is ” “ceebto, wouto bay, been di.to.en. ' «erf. 466 U.S. at 694. « „ «*.» 
S.W.3d 576, 587 (Tenn. 2002). This reasonable probability 

in the outcome." Strickland, 466 U.S.

st be “sufficient to underminemu

confidence

A. Probable Cause
... 10/13/View/FullText.html?navigalionPath-Search%2Fv1%2Fresul

^QQcn7onHR14n43p1a_ 0(0 A A
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is whether law enforcement officers had probable cause to 

exists if, at the time of the arrest, the facts and 
circumstances within the knowledge of the officers, and of which they had reasonably 
trustworthy information, are 'sufficient to warrant a prudent [person]be"eV'n9 th3‘ ® 
[defendant] had committed or was committing an offense.’ ” State v. Echols M2 S WJd 
266, 277-78 (Tenn. 2012) (quoting State v. Bridges, 963 S.W.2d 487, 491 (Tenn. 199 ) )•

The first issue we must address 
arrest the Petitioner. “Probable cause

evidentiary hearing, the parties presented evidence about what the 
Petitioner's arrest. Officers responded to the scene of a

At the post-conviction
State knew at the time of the .
shooting murder. The witnesses there identified a light-colored car that had been circling

neighborhood and stopping repeatedly at the victim's house before shots were fired. 
While the witnesses' statements differed slightly in the make and model of the car, some of 
them identified the vehicle as a Cougar. The victim's brother told law enforcement officers 

had been to his home to meet the victim shortly before this shooting. The
, which showed

the

that the Petitioner
victim's brother provided law enforcement officers with the victim's phone 
that the last phone call that the victim received was from the Petitioner's girlfriend s phone. 
Law enforcement officers learned that the Petitioner's girlfriend had recently purchased a 
vehicle matching the description given by witnesses, and it was a Cougar. They then spoke 
with the Petitioner's girlfriend's father and attempted to locate the Petitioners girlfriend. 
When they did so, the Petitioner was with her in her car, which matched the description of 
the vehicle described at the scene of the shooting. Officers asked the Petitioners girW 
to come to the station for questioning, and the Petitioner offered to accompany her. At the 
station the law enforcement officers learned that the Petitioner had been in possession of 
his girlfriend's phone and car around the time of the murder, although he denied being 
the scene of the crime. Law enforcement officers then confronted him with the fact that the 
phone was “pinging” off a tower near the crime scene, and the Petitioner admitted h,s 
involvement in this murder. The officers then arrested the Petitioner. The post-convic ion 

Petitioner's arrest was indeed supported by probable

near

cause.
court found that the

Upon review, we conclude that the record supports the post-conviction court's 
determination. These aforementioned facts were sufficient to warrant a prudent person ,n 
believing that the Petitioner was involved in the murder. Therefore, Counsel was no 
deficient for failing to argue that the Petitioner's arrest was not supported by probable

cause.

B. Forty-Eight-Hour Hold
ineffective for failing to raise the forty-eight-hour

The Petitioner contends that Counsel 
hold issue in his motion to suppress.

longer than forty-eight-hours before he was brought before a magistrate. See 
further contends he was prejudiced in that his 

, would have been

was
He asserts that law enforcement officers wrongfully

held him for
Gscsteiav,. Pugh-. 420 ITS. 103 (1975). He
statement to the police and other evidence, namely the murder weapon

suppressed had Counsel done so. The State counters that the Petitioner was in fact taken 
before a magistrate within forty-eight hours and further that the Petitioner did not prove that 

ment or evidence would have been suppressed. We agree with the State.his state

that occurs within forty-eight hours of a*13 A judicial determination of probable 
defendant's arrest is generally sufficient to satisfy the Fourth Amendment, unless there is

unreasonably delayed for the purpose

cause

evidence that the probable cause determination 
of gathering additional information to justify an arrest, was motivated by ill will toward the 
defendant, or constituted a “ 'delay for delay's sake.' ” Huddleston, 924 S.W.2d at 672

McLaughlin, 500 U.S. 44, 56 (1991)). 'W the statement 
constitutional violation, it is not the

was

(quoting County of Riverside v.
given prior to the time the detention ripened into awas

.” Id. at 675.product of the illegality and should not be suppressed

Court heard and decided this issue on similar facts in the
of Courtney Bishop. State v. Bishop, 431 S.W.3d

The Tennessee Supreme 
Petitioner's co-defendant's case, the case

2014). in Bishop, the defendant argued that his arrest was illegal. On appeal, this 
sponte found that the State had violated Gerstein because the arrest was for the 

information. Reviewing the issue, our supreme court reversed,

22 (Tenn.
Court sua 
basis of gathering more 
finding:

to conclude that Mr. Bishop's lawyer was focusedOur reading of the record leads us
chiefly on his argument that the police lacked probable cause to arrest Mr. Bishop, rather 
than on whether the “48-hour hold" was obtained to enable the police to gather additional

11 m:__o/.9p.roci i!
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« e,« asse,«
entitled to relief. State v.

a plain error

detained him following his arrest for the purpose

Bishop would not have been able to 
to do substantial justice.

was

Jordan, 325 S.W.3d at 58. 
argument would have run aground because

trate that considering the error was necessary

Mr.

demons
rrested with probable cause. He subsequently confessed three times to 

of those occasions he was testifying under oath before 
, it is difficult to perceive how substantial justice

first-degree felony murder in perpetration of an

Mr. Bishop was a 
shooting Maurice Taylor. On one 
a jury. Under these circumstances 
requires the reversal of his conviction for 
attempted aggravated robbery.

,hi, issue Bad ,h, Court Cdnrina, App»>s =m«=d 

plain error analysis, it would have concluded 
entitled to relief based on this issue.

, as we have, that Mr. Bishop is noterror

the

Bishop, 431 S.W.3d at 44-46.
arrested on August 21,2008. He 

, 2008. While the

;r:
clear and convincing eviden , ^ grrest the petitioner based upon the facts

we conclude that the

Petitioner is not entitled to relief.

C Motion for New Trial
■» Finally, the Petitioner — tha. Counsel was «•"» «

he would likely

State.
State, which supports the Petitioner's 

motion for new trial was
on this issue is Wallace v.The most applicable case

oon.an.on that Counsel's deticiene, *** “ ‘™* “ “ appe|Me

ineffective 2 "= “ Lace. as a r.sui. o.the untimely tiling.

conviction rehe^ jn g post.conviction proceeding must establish that he or

process.” 121

, our

Id. at
appeal, and the State's case was 
660.

this case Counsel was granted a delayed appeal, appealing the sulticienc, ol the 
nd counsel appealed other „.u«. pursuant to a plarn .no, review J «

—=~t~e~=EE=evidence, a

that he was prejudiced because,
12/13/in/iioi aA/iew/FnllText.html?navigationPath-Search%2Fv1%2Fresul..
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in the
Counsel's failure, he would have been 
burden and, as such, he is not entitled to relief.

III. Conclusion
In accordance with the foregoing reasoning and authorities 
court's judgment.

affirm the post-conviction, we

All Citations

Not Reported in S.W. Rptr., 2018 WL 3954149

j Footnotes
rd about whether the Petitioner wasThere is some discrepancy in the reco

August 21, August 22, or August 23.
1

arrested on

© 2022 Thomson Reuters. No claim to original U.S. Government Works.
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OPINION

ALAN E. GLENN, J.

*1 The defendant, Marlon McKay, was convicted by a Shelby County Criminal Court jury 
of first degree felony murder and attempted aggravated robbery and was sentenced by the 
trial court to consecutive terms of life plus six years in the Department of Correction. On 
appeal, he challenges the sufficiency of the convicting evidence and contends that the trial 
court committed plain error by granting the State's request to omit a portion of the pattern 
jury instruction on criminal responsibility. Following 
the trial court.

review, we affirm the judgments ofour

FACTS

This case arises out of the August 19, 2008 shooting death of Maurice Taylor, which 
occurred outside his Memphis home during the course of an attempted robbery. On 
December 11,2008, the Shelby County Grand Jury returned a two-count indictment 
charging the defendant and Courtney Bishop with the felony murder and attempted 
aggravated robbery of the victim. The court subsequently granted the defendant's motion to 

his case from Bishop's, and the defendant proceeded to trial alone before a Shelbysever
County jury on May 17, 2010.

State's Proof

The victim's mother, Robin Taylor, testified that at the time of his death the victim 
twenty-four years old and had been sharing a home on Celia Street with his older brother, 
Mareo Taylor.

Calvin McKissack, a resident of Celia Street, testified that he was outside his home on the 
evening of August 19, 2008, watching a friend repair a lawnmower when he became aware

was



of a Mercury Cougar automobile that kept stopping under the streetlight in front of the 
house across the street, pulling off again, and then returning four or five minutes later to 
stop in the same spot. The windows were tinted but cracked open, and he was able to see 
two African-American men inside who kept looking back over their shoulders each time 
they pulled in front of the house. After having seen the men circle the block in the same 
fashion four or five different times, McKissack and his friend decided to go inside. 
Approximately five minutes later, McKissack heard gunshots, went back outside, and 
learned that the victim, who lived several doors down, had been shot in his yard.

Brooke Howard, who also resided on Celia Street at the time of the shooting, testified that 
she was returning home from work at about10:30 p.m. on August 19, 2008, when her 
suspicions were aroused by the sight of an unfamiliar white car that traveled slowly down 
the street two or three different times. About twenty or thirty minutes later, she was in her 
bedroom when 3he heard gunshots.

The victim's brother, Mareo Taylor, testified that he and the victim were sharing a home on 
Celia at the time of the shooting and that the victim, who had only a part-time job, sold 
marijuana to supplement his income. Several hours before the shooting occurred, he asked 
the victim to give him $10, but the victim told him he had to buy some marijuana first. At 
about 8:30 or 9:00 p.m. that night, the defendant stopped by the home to see the victim, 
stayed a few minutes, and then left. As the defendant walked through the kitchen, Taylor 
saw that he was carrying a large plastic bag, but he was unable to see its contents.

*2 Approximately two hours later, Taylor was watching television with his girlfriend when the 
victim received a telephone call and then walked out the kitchen door to the driveway. 
Almost immediately after the victim shut and locked the door behind him, Taylor heard the 
victim say his name followed by the sound of a gunshot. He looked out the window, saw 
the victim staggering beside the kitchen door, and tried to reach him by exiting the kitchen 
door. He did not have his door key on him, however, so he then ran out the living room 
door and around the house to the kitchen door. By the time he reached the victim 
approximately thirty to forty-five seconds later, the victim was lying on the ground gasping 
for air. Taylor testified that the victim was not armed and that there were no weapons in the 
home.

Marvin Riley, who was living with a friend on Celia at the time of the shooting, testified that 
he heard a single gunshot at about 11:00 p.m. on August 19, 2008, looked out the front 
door of his friend's home, and saw what appeared to be the victim lying on the ground and 
two African-American men running side by side down the sidewalk to a light-colored car 
parked on the street. He said that the men got into the vehicle and drove off, turning right 
onto Hamilton Street toward Lamar Avenue.

Antonio Archie testified that sometime between 10:00 and 11:00 p.m. on August 19, 2008, 
he had just started his turn off Hamilton Street en route to his home on Celia when a light- 
colored, two-door car with two African-American men inside pulled off rapidly from where it 
had been stopped on Celia, accelerated down the street, and turned onto Hamilton headed 
toward Lamar. When Archie arrived home, he heard a commotion and saw the victim's 
brother's girlfriend calling 9-1-1 while the victim's brother held the victim in his arms.

The defendant's former live-in girlfriend, Tracy Taylor, testified that the defendant borrowed 
her 1997 silver Mercury Cougar at about 8:45 p.m. on August 19, 2008. The defendant 
also used her cell phone that night. The witness identified a photograph of a revolver that 
she said she had seen around her home during the time that the defendant lived with her. 
On cross-examination, she testified that during the time the defendant lived with her, he 
smoked marijuana and occasionally took Xanax bars mixed with a prescription cough syrup 
containing Promethazine, otherwise known by its street name of "syrup." She said that the 
defendant smoked marijuana with her on August 19, 2008, before he borrowed her car.
She conceded it was possible that the defendant also used Xanax and Promethazine that 
day.

Officer Lesley Jones of the Memphis Police Department, who responded to the reported 
shooting at approximately 11:20 p.m., testified that he and several fellow police officers 
attempted CPR on the victim for approximately seven to nine minutes until fire department 
officers arrived and pronounced him dead.
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Walter Spencer, another resident of Celia Street, testified that on the night of August 19, 
2008, he heard a gunshot followed by the sound of car doors shutting and a vehicle 
"speeding off.” When he looked out the window, he saw a light-colored car turning right at 
the stop sign onto Hamilton.

*3 Susan Acerra, an investigator with the Shelby County Medical Examiner's Office, 
testified that when she responded to the scene of the shooting, she found the victim lying 
on his back on the ground with a gunshot wound in his chest. Her inventory of his person 
uncovered $1,163.75 in cash, a cell phone, a tube of chapstick, and a butane lighter.

J,
Cell phone records of the defendant's ex-girlfriend, Tracy Taylor, were introduced as an 
exhibit by stipulation of the parties.

Officer David Payment of the Memphis Police Department's Crime Scene Investigation Unit 
identified various photographs he took of the crime scene, including ones that showed an 
empty clear plastic bag that was found beside the victim's foot and another clear plastic 
bag containing .41 grams of marijuana, which was found on the ground beside the victim's 
shoulder. He said he found no weapons or bullet casings at the scene.

Detective Samuel McMinn of the Memphis Police Department's Investigative Support Unit 
testified that, as part of his investigation, he transported Tracy Taylor and the defendant to 
the Homicide Office on August 20, 2008.

Sergeant James Max of the Memphis Police Department's Homicide Unit testified that he 
interviewed the defendant in two separate sessions on August 22, 2008. He said that the 
defendant denied any involvement in the homicide, telling him that he had bought 
marijuana from the victim on August 19, 2008, but by 9:15 p.m. was back home and in for 
the night. The defendant also denied owning a gun. Later, Sergeant Max received Tracy 
Taylor's cell phone records, which revealed that a call had been placed from her phone to 
the victim at 11:05 p.m. on August 19, 2008, which had hit off a cell phone tower located 
only a couple of blocks from the crime scene.

On cross-examination, Sergeant Max acknowledged that there were several calls back and 
forth that night between the victim's phone and Tracy Taylor's phone, including two short 
duration calls from Tracy Taylor's phone to the victim's phone that were placed after the 
shooting. On redirect examination, he said that the call history of Ms. Taylor's phone did not 
reflect those calls and that the defendant later told him that he had deleted the victim's 
number from the phone.

Detective Michael Garner of the Memphis Police Department's Investigative Support Unit 
testified that on August 27, 2008, he and his partner were instructed to escort the 
defendant to'aloThear Ha^mlltbTrStreefwRereraccofdingHdTR^gfehtfantTCoijrtney 
Bishop had thrown the gun used in the homicide out of their car window. The officers were 
unable to locate the weapon in that lot, however, and as they continued to drive about the 

the defendant asked him to pull over, telling him that he knew where the gun was andarea,
wanted to talk to Detective Ragland about it.

Lieutenant Barry Hanks of the Memphis Police Department testified that he used Tracy 
Taylor’s cell phone records during a third interview with the defendant on August 22, 2008, 
to show him that he had to have been in the vicinity of the victim's home, rather than at his 
own home, when he telephoned the victim shortly before the shooting. He said that the 
defendant responded by looking down and saying, “[Y]ou got me, don't you[?]" The 
defendant then gave a statement detailing his participation in the crime. In the statement, 
the defendant said that he drove Courtney Bishop to the victim's home, using Tracy 
Taylor's vehicle, with the intention to rob the victim. The defendant also admitted that he 
supplied the gun used in the robbery. He claimed, however, that he began to have second 
thoughts about the robbery once they reached the victim's home and was not present when 
Bishop shot the victim. The defendant's statement reads in pertinent part:

'4 I was riding down Brower and I seen Courtney [Bishop], He was standing outside and 
I had stopped to pick him up. We was tripping about some money and he got in the car. 
That's when [the victim] called about 30 minutes after [Bishop] got in the car. That's when 
we decided to try and take [the victim's] money. I rode around for a minute thinking this is 
wrong. This ain't it. But it was more like I guess we need to do because we both needed 
some money. As I drove around, I parked the car for a minute. We jumped out and
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walked up Celia Street for a minute. I was really contemplating on should we do it, 
should I not 'cause I know him and I've never did anything like that before, never. Really,

I got cold feet and I left the phone in the car to go back to the car to buy some time to 
think. Walking back to the car, that's when I decided it wasn't worth it. That's when I 
guess [the victim] come out of the house and I heard a shot. [Bishop] came running 
towards me and I said what the fuck did you do—what the fuck you do? And he said he 
shot him in the leg. I said you didn't kill him, did you? And he said naw, man, 'cause he 
reached for his leg. While we were in the car, we driving off by this time. The next day I 
seen the news and they said [the victim] was dead.

The defendant said that he drove both to and from the victim's house and that he knew the 
victim had money because the victim had been trying to buy some marijuana.

Dr. Lisa Funte, a medical examiner with the Shelby County Regional Forensic Center who 
reviewed the autopsy report of the victim's body, testified that the cause of death was a 
single gunshot wound to the chest.

Lieutenant Bart Ragland of the Memphis Police Department testified that on August 27, 
2008, he checked the defendant and Bishop out of jail in order for them to direct him and 
other officers to the location of the murder weapon. He said that when the officers were 
unable to locate the weapon at the place indicated, Bishop was driven back to jail. In the 
meantime, the defendant, who had asked to speak to him, divulged that he had given the 
weapon to a third individual. Lieutenant Ragland then contacted that person, who dropped 
off the weapon in the bushes outside a restaurant down the street from a police station. 
Lieutenant Ragland identified a photograph of the weapon, which had previously been 
identified by Tracy Taylor as one with which she was familiar, as the ,357 revolver that he 
had recovered from the bushes outside the restaurant. He said that both the weapon and 
the bullet that had been recovered from the victim's body were transported to the 
Tennessee Bureau of Investigation (“TBr) laboratory for testing.

TBI Special Agent Cervinia Braswell, an expert in firearms identification who conducted the 
testing of the bullet and gun, testified that the bullet recovered from the victim's body was 
fired through the barrel of the gun.

Sergeant Joe Stark of the Memphis Police Department's Homicide Unit, who participated in 
the defendant’s August 22, 2008 statement, testified that the defendant never indicated 
during that interview that he was under the influence of marijuana, codeine/cough syrup, or 
any other mind- or mood-altering substance at the time of the shooting. He acknowledged 
on cross-examination, however, that he never asked the defendant whether he had been 
under the influence of any drugs on August 19.

Defendant's Proof
*5 Lieutenant Ragland, recalled as a witness for the defense, testified that Tracy Taylor's 
cell phone records indicated that the victim had made an outgoing call to Tracy Taylor's 
phone at 11:05 p.m. on August 19, 2008, which was not reflected in the caller identification 
section of the victim's cell phone.

The defendant testified that on the day of the shooting he smoked marijuana and 
consumed some Promethazine with codeine, which he mixed in juice with two Xanax bars. 
Sometime in the afternoon, he went to the victim's house, where he purchased a quarter- 
ounce of marijuana that he took home and smoked with his girlfriend, Tracy Taylor, before 
she had to leave for a 4:00 p.m. appointment. In addition to the marijuana, he consumed 
more Promethazine and Xanax that afternoon. His girlfriend returned home at about 8:00 
p.m. and he smoked another marijuana cigarette with her before he, in turn, left home 
again, taking her car and cell phone because his own phone had been disconnected for 
nonpayment.

The defendant testified that as he was driving around the Orange Mound neighborhood, 
Courtney Bishop flagged him down and the two shared a marijuana cigarette while riding 
around together. He then dropped Bishop off on the street and met one of his marijuana 
suppliers, who provided him with a pound of marijuana on consignment, which he took to 
the victim at the victim's home. The victim was unhappy with the quality, however, so he left 
with the marijuana. As he was driving around trying to find a different buyer, he spotted and 
picked up Bishop again. Neither he nor Bishop had any money, but both needed some, and 
at some point as they were sitting in the car together smoking yet more marijuana, Bishop
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suggested they could take money from the victim. The defendant said that he rejected the 
idea because it was not the right thing to do. As Bishop continued to talk about it, the 
defendant pointed out that Bishop did not even have a gun. In response, Bishop picked up 
the defendant's loaded gun, which the defendant kept by his console for protection, and 
told the defendant that he was going to use it to commit the robbery. The defendant said 
that he told Bishop “no" and that he could not do that to the victim, whom he had known 
since the victim was a child.

The defendant testified that he later called the victim to see if he could sell him another 
quarter-ounce of marijuana on credit. He said he parked down the street from the victim's 
house and was trying to reach him on the cell phone when Bishop suddenly jumped out of 
the vehicle and began walking toward the victim's home. He followed after him, calling him 
back to the car and asking what he was doing. He then heard a gunshot and saw Bishop 
running back toward the car. He panicked, ran back to the car with Bishop, and drove both 
of them from the scene. He asked Bishop what he had done, and Bishop told him that he 
had shot the victim in the leg.

The defendant testified that he dropped Bishop off and went home, where he twice called 
the victim to check on his welfare. No one answered, and the next morning he heard on the 
television news that there had been a shooting death on Celia. The defendant testified that 
he did not call the police or seek help for the victim because he was frightened. The 
defendant described his feelings of anguish and remorse at the death of the victim and said 
that he never intended for him to be robbed, much less shot. He also said that he was so 
upset about the shooting that he vomited in the car upon reaching his home that night, and 
again after he went inside the home.

*6 On cross-examination, the defendant acknowledged he told police, in his statement, that 
he had planned to rob the victim but then got “cold feet." He further acknowledged that he 
never said anything about having been under the influence of drugs at the time of the 
shooting.

State's Rebuttal Proof
Mareo Taylor testified that he saw the defendant at his home at about 8:00 p.m. on the 
night of the shooting but did not see him earlier in the afternoon, despite having been home 
for almost the entire day. ^

Tracy Taylor testified that she noticed no unusual smells or signs of recent cleaning in her 
vehicle when she drove it to work on the morning of August 20, 2008.

Sergeant Joe Stark and Lieutenant Bart Ragland each testified that the defendant never 
told them that Bishop had taken his gun out of his console, as opposed to his having given 
it to him, or that he had tried to stop Bishop from committing the robbery.

ANALYSIS

I. Criminal Responsibility Jury Instruction
The defendant first contends that it was plain error for the trial court to grant the State's 
motion to omit a portion of the pattern jury instruction on criminal responsibility. The State 
responds by arguing that the defendant cannot show that the omitted portion of the charge 
resulted in plain error. We agree with the State.

In order for us to find plain error:

(a) the record must clearly establish what occurred in the trial court;

(b) a clear and unequivocal rule of law must have been breached;

(c) a substantial right of the accused must have been adversely affected;

(d) the accused did not waive the issue for tactical reasons; and

(e) consideration of the error is “necessary to do substantial justice.”

State v. Smith, 24 S.W.3d 274, 282 (Tenn.2000) (quoting State v. Adkisson, 899 S.W.2d 
626, 641-42 (Tenn.Crim.App.1994)). The presence of all five factors must be established 
by the record before we will recognize the existence of plain error, and complete



consideration of all the factors is not necessary when it is clear from the record that at least 
one factor cannot be established. Id. at 283.

The trial court granted the State's request to omit the following paragraph of the pattern jury 
instruction on criminal responsibility: “In deciding criminal responsibility of the defendant, 
the jury may also take into consideration any evidence offered that the defendant 
attempted to thwart or withdraw from any of the offenses that followed from the original 
offense.'’ T.P.I.Crim. 3.01. In granting the State's request, the court concluded that the 
above portion of the criminal responsibility instruction was irrelevant to the case because 
there was no evidence of any other offense that followed from the original, concurrent 
offenses of attempted aggravated robbery and felony murder. The trial court compared the 
case at bar to a hypothetical case involving a pair of bank robbers charged with robbery, 
evading arrest, aggravated assault, and fleeing the scene of an accident. The court 
reasoned as follows:

*7 This jury charge of criminal responsibility talks about everyone involved if they have 
agreed to be involved in a criminal action, everyone is responsible for the actions of each 
other. Now this particular paragraph talks about things that occurred after the original 
offense....

Now if coming out of the bank ... one of these two robbers ... decides I don't want 
anymore of this, I'm not getting in the car with you, should he be held responsible for the 
actions of the driver that drove away, rammed the police car, shot at the police officers? 
Now he had clearly abandoned. He withdrew from the offenses that followed from the 
original offense. That seems like it makes sense to me. There's only one offense here [in 
the case at bar]. There's only one really. I mean, we have an attempted aggravated 
robbery coinciding or concurring with the homicide.... So there wasn't... any other 
offenses that followed from that original offense.

Based on the record, we agree with the State that the requirements for a finding of plain 
error are not met in this case, as the defendant cannot show that a clear and unequivocal 
rule of law was breached by the trial court's omission of the paragraph, that a substantial 
right of his was affected, or that consideration of the alleged error is necessary to do 
substantial justice. The closing arguments are not included in the record. We note, 
however, that the trial court informed defense counsel that she was free to argue in closing 
that the defendant had withdrawn from the robbery before the offenses occurred.

Moreover, as the State points out, the court instructed the jury on the lesser-included 
offenses of facilitation of the indicted offenses, giving the jury an opportunity to find the 
defendant guilty of a lesser role in the crimes. Accordingly, we conclude that the defendant 
is not entitled to plain error review on this issue.

II. Sufficiency of the Evidence

The defendant also challenges the sufficiency of the evidence in support of his convictions. 
Specifically, he argues that there was insufficient proof of his intent to participate in the 
underlying felony of attempted aggravated robbery. In support, he asserts that “[tjhere was 
no evidence put forth which would constitute a substantial step on the defendant's part 
towards the commission of an [ajggravated [rjobbery or [rjobbery.” He also cites evidence 
of his extensive drug use on the day of the shooting to argue that he was incapable of 
forming the requisite intent for the crimes. The State argues that there was sufficient 
evidence from which the jury could have found him guilty of the offenses beyond a 
reasonable doubt. We, again, agree with the State.

When the sufficiency of the convicting evidence is challenged on appeal, the relevant 
question of the reviewing court is “whether, after viewing the evidence in the light most 
favorable to the prosecution, any rational trier of fact could have found the essential 
elements of the crime beyond a reasonable doubt." Jackson v. Virginia, 443 U.S. 307, 319, 
99 S.Ct. 2781,61 L.Ed.2d 560 (1979); see also Tenn. R.App. P. 13(e) (“Findings of guilt in 
criminal actions whether by the trial court or jury shall be set aside if the evidence is 
insufficient to support the findings by the trier of fact of guilt beyond a reasonable doubt."); 
Stale v. Evans, 838 S.W.2d 185, 190-92 (Tenn.1992); State v. Anderson, 835 S.W.2d 600, 
604 (Tenn.Crim.App.1992).

*S All questions involving the credibility of witnesses, the weight and value to be given the 
evidence, and all factual issues are resolved by the trier of fact. See State v. Pappas, 754 
S.W.2d 620, 623 (Tenn.Crim.App.1987). "A guilty verdict by the jury, approved by the trial



judge, accredits the testimony of the witnesses for the State and resolves all conflicts in 
favor of the theory of the State." State v. Grace, 493 S.W.2d 474, 476 (Tenn. 1973). Our 
supreme court stated the rationale for this rule:

This well-settled rule rests on a sound foundation. The trial judge and the 
jury see the witnesses face to face, hear their testimony and observe their 
demeanor on the stand. Thus the trial judge and jury are the primary 
instrumentality of justice to determine the weight and credibility to be given 
to the testimony of witnesses. In the trial forum alone is there human 
atmosphere and the totality of the evidence cannot be reproduced with a 
written record in this Court.

Bolin v. state, 219 Tenn. 4, 11,405 S.W.2d 768, 771 (1966) (citing Catmll v. State, 212 
Tenn. 464, 370 S.W.2d 523 (1963)).

"A jury conviction removes the presumption of innocence with which a defendant is initially 
cloaked and replaces it with one of guilt, so that on appeal a convicted defendant has the 
burden of demonstrating that the evidence is insufficient." State v. Tuggle, 639 S.W.2d 913, 
914 (Tenn.1982).

For the purposes of this case, felony murder is defined as “[a] killing of another committed 
in the perpetration of or attempt to perpetrate any ... robbery." Tenn.Code Ann. § 39-13- 
202(a)(2) (2010). "No culpable mental state is required ... except the intent to commit the 
enumerated offenses or acts." Id. § 39-13-202(b). Proof of the intention to commit the 
underlying felony and at what point it existed is a question of fact to be decided by the jury 
after consideration of all the facts and circumstances. State v. Buggs, 995 S.W.2d 102, 107 
(Tenn. 1999).

Aggravated robbery is defined as the intentional or knowing theft of property from the 
person of another by violence or putting the person in fear that is accomplished with a 
deadly weapon or where the victim suffers serious bodily injury. Tenn.Code Ann. §§ 39-13- 
401(a), —402(a). "A person commits criminal attempt who, acting with the kind of culpability 
otherwise required for the offense ... [ajcts with intent to complete a course of action or 
cause a result that would constitute the offense, under the circumstances surrounding the 
conduct as the person believes them to be, and the conduct constitutes a substantial step 
toward the commission of the offense." Id. § 39—12—101 (a)(3). "Conduct does not 
constitute a substantial step under subdivision (a)(3), unless the person's entire course of 
action is corroborative of the intent to commit the offense." Id. § 39—12—101

Finally, a person is criminally responsible for the conduct of another if, “[ajcting with intent 
to promote or assist the commission of the offense, or to benefit in the proceeds or results 
of the offense, the person solicits, directs, aids, or attempts to aid another person to 
commit the offense." Id. § 39-11^102(2). Under a theory of criminal responsibility, an 
individual's presence and companionship with the perpetrator of a felony before and after 
the commission of an offense are circumstances from which his or her participation in the 
crime may be inferred. State v. Caldwell, 80 S.W.Sd 31, 38 (Tenn.Crim.App.2002).

*9 The defendant argues that he did not take any substantial steps toward the commission 
of the offense. However, when viewed in the light most favorable to the State, the evidence 
shows the following: that the defendant discussed with Bishop the possibility of robbing the 
victim for the cash he knew the victim, a marijuana dealer, had on his person; provided 
Bishop with a revolver to use in the robbery; drove himself and Bishop to the victim's 
neighborhood, circling the block several times before finally stopping his car down the 
street from the victim's home; lured the victim outside under the pretense of either buying 
more marijuana for his personal use or selling him a large bag to supply his business; fled 
with Bishop following the attempted robbery and shooting; and later disposed of the murder 
weapon. By convicting the defendant of the indicted offenses, the jury obviously credited 
his statement to police, in which he admitted his intent to participate in the robbery, over his 
trial testimony in which he disavowed any knowledge of Bishop's intentions to rob the 
victim. We conclude, therefore, that the evidence was sufficient to sustain the defendant's 
convictions for felony murder and attempted aggravated robbery.

CONCLUSION
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foregoing authorities and reasoning, we affirm the judgments of the trialBased on the 
court.
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