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' UNITED STATES DISTRICT COURT
. DISTRICT OF SOUTH DAKOTA

WESTERN DIVISION

GERALD WAYNE LEBEAU, = |  5:19:CV-05011-KES
| ‘ " Petitioner, - ' , o o
| R ‘ ORDER TO SHOW CAUSE :
Vs, v _ o ‘ o
UNITED STATES OF A‘MERICA, |
g | Defendant.
" INTRODUCTION

| This'matter is béforé the _c_oﬁrf oh'the pro 's‘e'pe_'tition of v_Geral}d LeBeau
y _"see_king habe.aslrelic.f p‘u‘rsuanit tb 2,8. U.S.C. § 2255. (Doc. 1). Mr. LéBeau’_s
habeas petitip_ﬁ.aris_es_ from his underlying conyVic'ti'(:m,in Ifhe US Distfic‘:t of
“South Dakota file number 14'—cr-50048'-K‘ES--1..v Now pending is the
.Responderlxt‘s’ Motibn to "Dismiss Mr LeBe.au’s_' petitioh without héld_iﬁg én :
evidéntiary h’earing... (D.c;c. 9) ﬁespoﬁd¢nt asserts Mr. LeBea‘l_l’s'.pe'ti_tibn is
: untin’iely, énd jthérefbrc_{shou_ld %:)e 'di'si'nissgd.'.. (D_dc. 1 O) This matter wés |
réferred fo t_his.Ma.gi‘strate Judgé pur'fsuant t_d28 Uu.s.C. § 636(5)(-1_.)(B).
o o | DISCUSSIONm o
Mr. LéBeau’s 8 2255 h.ébeas‘petitjion 1s .sf.vlbj.ect to a one-year statute‘of
lifnitéfioh that runs fr_ofn thé‘lqt’est of four specified dates:
. @ the date oﬁ WBich.the judgment of cOnVicﬁon b'e‘cc_).mes final;

122)) the‘date on which the impediment to making a motion created
by governmental action in violation of the Constitution or laws

L |
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of the United States is removed 1f the movant was prevented |
from makmg a motion by such govemmental actxon '

@ the date on which the right asserted was initially’ recogmzed by
the Supreme Court, if that right has been newly recogmzed by
‘the Supreme Court and made retroactlvely apphcable to cases
on collateral review; or

the date on. whxch the facts supportmg the claim or claxmsf ~
presented could have been discovered through the exercxse of
due dlhgence
. 28 U S C.§ 2255(1) Only one of the above dates appears to be relevant here—
the date on which the Judgment of conv1ct;on_b’ecarne final. The date on which
‘the judgment of 'cc')nvictitm becomee‘ final is calcdlated a's'follows:

‘ﬁ@} If certiorari is sought followmg afﬁrmanee on direct appeal:

Judgment becomes final on the day.the Supreme Court of the

United States either denies certiorari or affirms on the merits.
Clay v. United States, 537 U.S. 522, 577 (2003). '

- 2R 1f certiorari is not sought following affirmance on direct appeal:
judgment -becomes final when the 90-day period for filing
certiorari expires. Id.; SUPREME COURT RULE 13,

=f8) If the conviction is reversed on direct appeal the limitation
period does not begin until both the conviction and sentence
become fmal Burton v. Stewart, 549 U.S. 147, 156 (2007).

Wlf no appeal is filed to the Court of Appeals there is a split in-
authority. The Eighth Circuit has not yet addressed- this issue!
The Second, Third, Sixth, Tenth, and Eleventh Circuits hold
judgement becomes final upon expiration of the period in which

the defendant could have appealed to the Court of Appeals.. The
Fourth Circuit has held judgment becomes final on the day the
District Court entered the judgment. Permitting the approach
which grants a longer time period, the judgment would become
final on the day on which the period of time to appeal expired.

The one-year statute of limitations is not a jurisdictional bar to a district

_court’s review, bu_t rather, is an afﬁrmaﬁ_ve defense. Day v. McDonough, 547 ,
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. 'U.S. 198, 205 (20.06)'. The'statut’e- of limitation.s defense,‘ therefore, cari be’

walved by the governrnent Even if the government waives the limitations
defense tﬂq‘eteeuat»has%heedtsereftxonmt@’dlsrmsewaemetwnmswrrtxmeiyesuaw

Spontmoﬂomgnaemtaheeeeuetmaeeerd{*sj*thempart«lestfairmneteceeandsamn. ,

’ '-aoppoetum:tyate*presem-mdae1rmpesxtlens andvensures«thempeta«txonerm1s,;not |
} ei:g‘niﬁeaﬂﬂyfvpreju’difeedwywthe»deiayedvfeeus«eunmtah-eﬂfhm‘ltat‘fo‘ﬁ" isstier” -Day, 547

.US at210

The statute of hmxtatlons is, however subject to equltable tolhng

~ Holland v. Florida, 560 U S. 631, '650 (2010); Umted States v. Martm 408 F. Sd,'

1089, 1092 (8th Cir. 2005) A petitioner may toll the statute of hmltatmns by

showmg “(1) he has been dlhgently pursumg his rxghts and (2) an extraordmary

mrcumstanee »s.tood’m his way.”- Whlte V. Dmgle 616 F.Sd 844, 847 (8th Cir.

2010) (01t1ng Holland, 560 U S. at 649) 'I‘he burden 1s on the petltloner to

' demonstrate cxrcumstances emst for equltable tolhng Holland 560 U. S at -

650 Martm 408 F.3d at 1092

In the present case, the Court has not raised the statute of hmltatlons

- issue sua sponte. R,ather, the govemment has asserted the statute of

limitations'de‘fense,iandt_instead’, urgesfthis'court to dismiss Mz. LeBeau’s -

’pe‘tition as untimely. .(Does. 9, 10). Mr. LeBeau was sentenced by the Distri_ct_‘ :

Court and 'ari amended judgeme‘nt was 'entered on Noverhber- 9] 2015. He ﬁled

a tlmely appeal to the Elghth Circuit on November 13, 2015 The Enghth

Clrcult Court of Appeals afﬁrmed the’ Judgment of the Dlstrlct (,ourt on August

14, 2017. Mr. LeBeau d1d not file an appeal to the. Supreme Court.of the
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United Sta"te's.'v Ordvinvarily, Mr. LeBeau’s e.onvicti_on'x.vomd have beeome final f_or
| ‘purposes of a § 2255 habeas petmon on the exp1rat1on of hxs dcrte»to? app_eal to
) the Supreme Court of the Umted States Le. 90 days followmg the Eighth' _

Crre_ult Court of Appeal S Judgment afﬁrmmg the Dlstrlet Co,u}rt. ‘Mr. Leéeau"s. '}

'- conviction would have then .bee.ame final on'.Novem‘ber 12, 2017. However,r

Justlce Gorsuch granted Mr LeBeau a 60- day extensmn of tlme to ﬁle a

petition for writ of certlorarl w1th the Supreme Court of the Umted States.!

| As such, Mr. LeBeau’s conviction b‘ecame ﬁnahzed when he did not ﬁle
e_m 'eppeal te'the' Supreme"Cot.lr:t'of the United Stai_:es.on Jaﬁuary ‘1 1, 2018, |
| Mr LeBeauvhed one year to ﬁlke'h»‘is presen_r‘§ 225.5'-_habees'petit'ion.v..As 'sucvh, | |
' the deadline for filing the present habeas} peti.tiqnWae Jénuary '}1 1 2019. Mr.
L'eBeau’e' present § 2255_hab_eae petition was not filed until Jan‘uary 30, "20'19,_.
.o‘r 19 days after the de‘adline had expiredﬂ .
| 'CONCLUSION
Batsed- on the foregeing'facts law end 'analsfsis it 1s hereby
ORDERED that Mr LeBeau shall on or before December 13,2019, file a
respor*se y this Court’s Order and qhall show cause whv his 8 2255 motlon

should not be dismissed as untlmely.

- 1. Gerald Wayne LeBeau v. Umted States, Appllcatlon No. 17A599, S
https:/ /www.supremecourt.gov/search., aspx"ﬁlename—/docket/docketﬁles /ht.

.ml/public/17a599.htm] . _

2 Federal prisoners are afforded the benefit of the “mailbex rule” regarding timely filing of §

. 2255 petitions. The § 2255 habeas petition will be deemed “filed” the day it is placed into the
pnson mailing system. However, if the prison has a system designed for legal mail, the inmate
must use that system to receive the benefit of the mailbox rule. Rules Governing § 2255 Cases,

‘Rule 3. Mr. LeBeau certified that his petition was placed into'the pnson ma:lmg system on

. Januarv 30, 2019. (Doc. 1 at p. 13)

4


https://www
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Mr LeBeau is hereby spec:lﬁcally notlﬁed that fallure to timely respond to

this Order to Show Cause may result in dlsmxssal of hxs §2255 motion.

DATED this 22nd day of November, 2019 ,
 BY THE COURT

DANETA WOLLMANN
- United States Magistrate Judge"
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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA
- WESTERN DIVISION

'GERALD WAYNE LEBEAU, K : 5:19'—.CV-0501 1-KES
Petitioner, -
vs. QRDER o

UNITED STATES OF AMERICA, -

Respondent.

The 'Ceurt'having conside_red the Uhited States" conditional order for an _
affidavit in this matter, finds good cause appearing and hereby,

‘v v ORDERS that in the event the Court finds movant’s motion for relief
'pursuant to 28 U.S.C. § 2255 tlmely and demes the Umted States pendmg
Motlon to Dlsmlss (Doc. 9), that the Unlted States shall have ten days to move
the Court for perm1ss1on for former defense counsel and appellate counsel to file
affidavits in thls matter and the Umted States shall then have the opportunlty
to brief the merits of LeBeau s clalms in the context of its pendmg motion to
dismiss. |

Dated this ____ day of N‘ovember., 2019. |

BY THE COURT:

DANETA WOLLMANN
UNITED STATES MAGISTRATE JUDGE

_ APPENDIX B
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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA

WESTERN DIVISION

GERALD WAYNE LEBEAU, o 9:19-CV-05011-KES

Petitioner, ' : .
- ORDER GRANTING MOTION FOR
Vs, : S - EXTENSION (DOC. 17); GRANTING
' . MOTION TO ORDER THE - -+
UNITED STATES OF AMERICA, RESPONDENT TO SERVE
' RESPONSIVE PLEADINGS (DOC. 18)
Respondent. .

This matter is before the court on the pro se petition of Gerald LeBeau
. seekmg habeas rehef pursuant to 28 U.S. C § 2255 Now pendmg is the
Petltloner s Mohon for Extensmn of Tlme (Doc 1’7 ) and Motlon to Order the |
Respondent to Serve Responswe Pleadmgs (Doc 18) These matters were
| referred to th1s Mag1strate Judge pursuant to 28 US.C.§ 636(b)(1)( ) ”
| As it pertains to the first motlon,' Petitioner was ordered by this court to
show cause why his § 2255 motion should not be dismissed as_uﬁtimely. (Doc.
16). That order required Petitioner to file a response on or before December 13,
2019. Petitioner requests a 30 day extension from that deadline to file hlS
‘response to the Order to Show Cause (Doc. 17).

As it pertams to the latter mot1on Petitioner argues he has not received
Docket entr1es 7 8 9 10 11 12 13 14 and 15. When Petmoner filed his
ongmal habeas pet1tlon 1n th1s case, h1s address in the court docket was hsted

asa pen1tent1ary in Coleman Flonda Subsequent motlons ﬁled by Petltloner

 APPENDIX €
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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA

WESTERN DIVISION

GERALD WAYNE LEBEAU, | 5:19-CV-05011-KES
Petitioner, ' :
REPORT AND RECOMMENDATION
vs. .

UNITED STATES OF AMERICA,

Respondent.

INTRODUCTION

This mat;cer is before the court on Gerald Wayne LeBeau’s petition for a
writ of habeas corpus pursuént to 28 U.S.C, § 2255. (Doc, 1). The pending
iaticy was referred to this magistrate judge pursuant to 28U.8S.C. §
636(b)(1}(B) and thelstanding order of the Honorable Jeffrey L. Viken, United
States District Court Judge. | 4

| BACKGROUNQ

On August 14, 2015, LeBeau was convicted of three offense's' by a jury:
(1) possessidn with intent to distribute cocaine; (2) conspiracy to distribute
cocaine; and (3) conspiracy to distribute marijuanaﬂ. Ah'amended judginenf-;of
conviction was filed on NOV}ember 9, 2015. (w)._ LeBeau timely filed a
direcf appeal énd on August 14, 2017, the Eighth Circuit Court of Appealsa ,

affirmed his conviction. (Doc, 552). LeBeau did not file an appeal to the

t The criminal file is 5:14-cr-50048-KES-1.

" APPENDIX D
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Supreme Court of the United Sfafes. Ordinarily, Mr. LeBeau’s co_hviction
»wo.uld have become final for p,_uri)oses of a § 2255 habeas petition on the
expiration of his date to appeal to the Supreme Court of the United States, f.e.
90‘ days following'the Eighth Circuit Court of Appeal’s judgment afﬁrrrﬁng the
Dietﬁct Court. Mr. LeBeau'’s corllv?gction would have then become final on
November 12, 2017. However,_'Justice Gofsuch granted Mr. LeBeau a 60-day -
extension of time to file a petition for vv‘}/rit of certiorari with the Supreme Court
of the United Stvates.2 | |

As such, Mr. LeBeau’s conviction became final when he did not file an '
appeal to the Supreme Court of the United States on January 1 1‘, 2018. Mr.
LeBeau ‘had.one.year to file hi's‘present 8§ 2255 habeas petition. Ae such, the |
deadline for filing the p.re‘sent. habeas petition was January 11, 2019, Mr.
LeBeau’s present § 2255 habeas petition was not filed uﬁtil January 30, 2019,

or 19 days after the deadline had expired.3 The court réceived LeBeau’s habeas

1

2GeraldWavneLeBeauvUmtedStatesApphcatlon No..17A599,
‘https://www.supremecourt.gov/search.aspx?filename=/docket /docketfiles/ht
ml/public/17a599.html. -

3 Federal prisoners are afforded the benefit of the “mailbox rule” regarding
timely filing of § 2255 petitions. The § 2255 habeas petitiofiwill be deemed
“filed” the day it is placed into the prison mailing system.- ‘However, if the
prison has a system designed for legal mail, the inmate must use that system
to receive the benefit of the mailbox rule. Rules Governing § 2255 Cases,
Rule 3. Mr. LeBeau certified that his petition was placed into the prison
mailing system on January 30, 2019. (Doc, 1 atp. 13). However, a
subsequent pleading filed by LeBeau undermines the credibility of this. At
Doc. 21, p. 7, he explains that “Believing he would be departing USP Yazoo
‘immediately, the Petitioner pre-dated his § 22355 habeas petition as January
~ 30th, 2019 before placing it into his personal property. The Petitioner believed
he would be receiving his personal property upon arrival at his designated
facility in Coleman, Florida. However, he was not transported out of USP Yazoo

2
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petitic:n on February 20, 2019. (Docs. 1, 2). After the petition was unﬁmely
filed, LeBeau moved the court for an extension of sixty days to file his petition. |
(Roc. 4). In the‘motion, LeBeau stated that he had been in &ahsit to a different
correétional facility and although he had recently.arrived, his propérty had not.
The extension motion was dated February 18, 2019, and received by the court
on Februai'y 25, 2019. LeBeau then filed an amended § 2255 habeas petition
on May 15, 2019. (Dgg, 25).

'The United States filed an answer and motion to dismiss the pétition on
the grounds that the petition was untimely filed and theréfore,' LeBeau faﬂed to
state a claim for relief and/or that this court lacked subject matter jurisdiction. -

(Doc, 9). On November 22; 2019, the court entered an order to show cause

directing LeBeau to show cause as to why his § 2255 motion should not b

O

dismissed as untimely. (Doc, 16). LeBeau fnoved_ the court for an extension of
time to file his response and the court granted the motion setting the deadline
to respond tb January 12, 2020. (Docs. 17, 19).
LeBeau.ﬁled his responses to the order to show cause on January 28,
2020. (Docs. 21, 22). Other non-responsive pleadings were also received from

. LeBeau during this time frame.¢ On July 13, 2020, LeBeau filed a

until January 31st, 2019.” It appears that LeBeau may not have mailed the
petition until sometime in February 2019.

4 On March 11, 2020, LeBeau objected to the government’s motion to file
affidavits. {Bee-23)—keBeau also filed a motion to amend his § 2255 petition
on April 9, 2020 (Doc, 24), as well as a “Supplement Motion for Supporting
Facts” on May 15, 2020 (Dog, 25). Neither of these two pleadings address the
timeliness issues, but instead raise additional arguments regarding the
substance of his § 2255 petition.

3
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supplemental response régarding equitable tolling. (Doc, 25). -Another
supplemental pleading from LeBeau was filed on June 22, 2021. (Doc. 27).
DISCUSSION | |
The statute of limitations for § 2255 rhotions is as follows:

A l—year period of limitation shall apply to a mot1on under this
sect10n The hrmtatlon period shall run from the latest of -

(1) the.date on which the judgment of conviction becomes final;
(2) the date on which the impediment to making a motion created
by governmental action in violation of the Constitution or laws of

the United States is removed, if the movant was prevented from
making a motion by such governmental action;

(3) the date on which the right asserted was initially recognized by
the Supreme Court, if that right has been newly recognized by the
Supreme Court and made retroactlvely applicable to cases on
collateral review; or
4) the date on which the facts supporting the claim or claims
presented could have been discovered through the exercise of due
diligence.
See 28 U.S.C. § 2255(f).
Of the four specified dates listed in § 2255(f), only one is relevant here-
- “the date on which the judgment of conviction becomes final.” Id. A judgment
is de.emed_ final “where the judgment of conviction was rendered, the

availability of appeal exhausted, and the time for petition for certiorari had

elapsed [or a petition for certiorari finally denied...].” United States v. Johnson,

457 U.S, 537, 5&3, n. 8 (1982) (citation omitted); see also Clay v. United States,

937 U.S, 522, 522 (2003) (for the purpose of starting § 2255’s one-year
limitation period, “[flinality attaches when [the Supreme] Court affirms a

conviction on the merits on direct review or denies a petition for a writ of

4
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certiorari, or when the time for filing a certiorari petition expires',-.”). The time for |
ﬁlirhg a petitiop for certiorari is 90 days after entry of the court of 'appealé’
judgment. Clay, 537 U.S. at 525.
As noted above, LeBeau’s conviction becamevﬁnal when he did not file an
appeal to the Supfeme Court of the United States on January 11, 2018. Mr.
LeBeau had one year to file his present § 2255 habeas petition. As such, the
deadline for filing the present habeas petition was January 11, 2019. Mr.
-LeBe.au’s present § 2255 habeas petition was not filed until January 30, 2019.
(Doc, 1). Initially, LeBeau conceded that his petition was untimely by nirletéen
days.}_ (DQ_Q,_Z_l__aL‘ p. 2). However, for the first time,‘in his supplemental brief
dated July :13,- 2020, LeBeau asserts that his petifcion was not untimely
because his one-vear deadline to file shéuld have beénvin February of 2019.
(Doc, 26). In support of this, LeBeau states that he filed a second request for
an extensiqn of time to the Supreme Court and that Justice Gorsuch denied

the motion on an unknown date in February of 2018. (Dg¢.26:;

it pr2).

LeBeau’s assertion was not made under: penalty of-perjury, nor is it supported

by any. evider;ce. LeBeaii cites “See DE 3-4” as support for the assertion that
he made a request for and was denied an extension. (Doc. 26 at p- 2).
However, no such attachment exists. Furthermore, a review of the file before
the United States Supreme Court does ﬂot contain any evidence of the claimed
contingance or denial. This court rejects LeBeau’s unsupported assertion that
he requested a second extension and was denied the same. Therefore,

LeBeau’s petition must be dismissed absent equitable tolling.

A 45”" i

}
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I. ' Equitable Tolling
In the Eighth Circuit, the doctrine of equi'table tolling applies to § 2255

motions. United States v. Martin, w (8th Cir. 2005).

Equitable tolling is an extraordinary remedy used only in rare circumstances
and “affords the otherwise time-barred petitioner an exceedingly narrow

window of relief.” Jihad v. Hizass, 267 F.3d 803, 805 (8th Cir. 2001)' United

States v. Riggs, 314 F.3d 796, 799 (Sth Cir. 2002) “ ‘[A]ny 1nvocat10n of equ1ty

to reheve the StI‘lCt application of a statute of limitations must be guarded and
infrequent, lest circumstances of individualized hardship supplant the rules of
4 clearly drafted stdtutes.’” thad Zﬁlﬂﬁd_atjﬂﬁ (quoting Harris v.
Hutchlnson 209 F.3d 325, 339 (4th Cir. 2000)).

Equitable tolhng ie only applicable in two instances: “(1) if there are
extraordinary circumstances beyond a movant’s centrol that would keep him

from filing in a timely fashion or (2) if the government’s conduct ‘lulled’ the

inovant into inaction through reliance on that conduct.” United States v.
Hernandez, 436 F.3d 851, 858 (8th Cit. ‘2006) (internal citations omitted). |
“Equitable tolling only applies when the circumstances that cause the delay in
lﬁh'ng are ‘external to the plaintiff and not attributable to his actions.’,’; Id. at :

858 (citing Maghee v. Ault, 410 F.3d 473, 476 (8th Cir. 2005)) (additional

citations omitted). Further, [tlhe petitioner must also demonstrate that he

acted with due diligence in pursuing his [§ 2225] petition. E.J.R.E. v. United '

States, 453 F.3d 1094, 1097 (8th Cir. 2006).
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The burden is on Mr. LeBeau to demonstrate circumstances exist which
would justify equitable tolling. Id. LeBeau sets forth several grounds for
equitable tolling. (Doc. 21 at pfs:é:4). First, LeBeau arglies that he filed a

series' of motions in his criminal fileS in the summer and fall of 2018 iheluding

a motion to correct D QC, 558);-a motion for return of property (Doc. 559), a

motion to compel the government to respond D 20C. 260), a motion requesting a
remedy/ for destroyed property (Doc, 568), and a motion for legal advice from
the court (Doc.-568). These pleadings all contained LeBeau’s handwritten
address as Yazzo, Miss. “ LeBeau does not provide any explanation regarding
why he was able to prepare ar1d file the above-described pleédings and not a §
2255 pet1t10n during the same relevant time perlod %l‘he only explanatmn for
the de]ay as offered by LeBeau is that he was an inmate at USP Yazoo,
Mlss1ss1pp1 during the month of December 2018, and due to a hurricane that
struck the state of Florida, federal inmates at FCI Merianna were transported
to USP Yazoo. (Doc, 21 at pp. 6—8). LeBeau béieyed that this would cause him
to be redesignated to other federal facilities throughout the country. Id.
LeBeau concedes that he was not transported out of Yazoo until January 31,
2019. Id. at p. 7. However, he states thgt he was without his.personal
property, in lockdown status, restricted to his housing unit and had no access
-to the law library.‘ 1d. LeBeau’s remaining explanations are rel_eyént to the

_‘ tirne‘ period afier the filing deadline had passed. (DQ%,_Z_l_a_t p- 8; Doc. 22).

Giving petitioner the benefit of the doubt, LeBegu provides an explanation for

> Criminal file5:14-cr-50048-KES-1.
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“w ..

the last 42 days of the'ﬁling time periodv‘ however h-e cffers no explanation for
the preceding 323 days The exh1b1t LeBeau attached to his brief demonstrates
that from July 3, 2018, unt11 January 31, 20 19 he was housed at Yazoo,
Mississippi.- (Roc. 22 at p. 6).
A, Extraordinary Circumstances
“The extraordinary circumstance that preve_n'ts a petitioner from filing his
federal application must be external to the petitioner and not attributable to

his actions.” Johnson v. Hobbs, 678 F.3d 607, 610 (8th Cir. 2012).

A ’petitioner s pro se status and failure to follow the rules does not constitute
extraordinary circum_stances. Id. Nor does lack of legal knowledge. Maghee v.

Ault, 410 F.3d at 476-77; Shoemate v. Norris, 390 F.3d 595, 598 (8th Cir.

2004). Lack of access to lzgal research materials or legal assistaiice is not, in
and of itself, grounds for equitable tolling, but may suffice for tolling only if the

petltioner can demonstrate how lack of access hindered his efforts to pursue

+ his claim Finch v. Miller, 491 F.3d 424, 427 (8th Cir. 2007). Here, LeBeau‘

provides no explanation of how being on lockdown prevented him from )

. continuing work on the motion, thus prejudicing him in meeting the one-year
T . o ) .

l_imitations deadline. A

 In the case of Muhammad v. United States, a § 2255 petitioner argued

that a five-month detention in the Spec1al Housing Unit constituted -
.extraovrdinary circumstances warranting the application of equitable tolling.
- 735 F.3d 812 (8th Cir. 2013). The Eighth Circuit held:

‘While we do not foreclose the possibility thatanother movant
might be able to show how the conditions of his confinement.

8
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constitute an extraordinary circumstance warranting the
application of equitable tolling, [petitioner] fails to demonstrate
how his five months of special confinement prevented him from
meeting the one-year statute of limitations. He acknowledges that
he was able to send letters during his confinement which suggests
he had access to paper and writing implements. He does not claim
that he was prohibited from contacting the court or was denied any
mail sent from the court. Although he claims that he was not
allowed access to the prison’s law library during this special
confinement, we have recognized that equitable tolling was not
proper when an unrepresented prisoner claimed lack of legal
resources. Accordingly, we agree with the district court that
[petitioner’s] five-month confinement in the Special Housing Unit
does not constitute an extraordinary cucumstance warranting the
application of equitable tolling.

Muhammad, 735 F.3d at 8195 (internal citatioﬁs omitted). In recent years,
several courts have addressed claims of equitable tolling due to prison
lockdox\ivns and the closure of prison law libraries as a result of COVID-19.
Those courts® have held that petitioneré are not entitled to equitable tolling if
there is no evidence that they diligently pursued their right to file a § 2255
motion pi19_1_' to being lockdown. |

B. Due Diligence

The Holland Court held that a petitioner must establish “reasonéble

diligence” in pursuing his federal habeas rights, not “maximum feasible

diligence.” Holland v. Florida, 560 U.S. 631, 653 (2010).

The Eighth Circuit has summarized what does and does not constitute
due diligence on the part of the petitioner:

A petitioner acts with diligence when, for example, he writes letters
to his attorney asking her to file a habeas petition, contacts the

6 See United States v. Thomas, No. CR18-135, 2020 WL 7229705, at *2 (E.D.
La. Dec. 8, 2020); United States v. Barnes, No. 18-CR-0154-CVE, 2020 WL,
4550389, at *2 (N.D. Okla. Aug. 6, 2020),

9
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court to learn about the status of his case, seeks to have his
attorney removed for failure to pursue his case, and files a pro se
petition the very day that he learns it is late. In contrast,a
pet1t10ner does not act diligently when he si simply assumes that his
attorney is working on his case even though she does not respond
to his communication and hangs up on him when he calls.

See Williams v. Kelley, §§‘Q F.3d 770, 773 (8th Cir. 2016).

" Inone case, where the petitioner wa$ prevented from» filing for three
months due to his medical status (he was plac_éd on suicide watch), the court
held no extraordinary circurﬁstances were presented because petitioner failed

to show why he could not have filed in the nine months remaining of the

limitations period. Gordon v. Arkansas, 823 F.3d 1188, 1195-96 (8th Cir.

~ 2016). See also Nelson v. Norris, 618 F.3d 886, 892-93 (8th Cir. 2010)
" (petitioner failed to demonstrate due diligence when he failed to take any action

for nine rionthsj.

In another case, a petitioner wrote a letter to the court six weeks before

/

the AEDPA limitations period was going to expire, asking to speak to his public

defender about some matters unrelated to filing a federal habeas petition.

English v. United States, 840 F.3d 957, 959 (8th Cir. 2016).. No habeas
| pet_ition was fﬂed. Id. The petitioner waited gnoi;}fler six months before filing
the petition on his own. ‘I_d_; The court held the p’etitioﬁer did not >actv with due
diligence. Id.. | - |
Here, LeBeau is completely silent as to what actions he took pﬁor to the
42 days in wh1ch he asserts he was in lockdown and \mthout his personal |
'property The pleadings in his underlylng criminal file show that on June 25 |

2018, Mr. LeBeau filed a motion requestmg that the court review the
v . o
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magistrate . judge’s report and recommendation regarding the suppression
issues raised pretrial. (Doc. 298). The court filed an order denying the motion

| and explained that it previously ruled on all objections which were raised to the

repo»rt‘ and recommendation. (Doc, 563). _Also on June 25, 2018, LeBeau filed

a motion for return of property which was granted in part and denied in part.

(Docs. 559, 565). 0 ,°2018, LeBeau filed a motion to compel his former

attorney to produce his client file. (Doc. 560). LeBeau specifically
acknowledged that he needed the files to prepare his § 2255 motion and that
he was aware of the one-year filing deadline. (QQQ_QBQ). On July 12, 2018,
the court denied the motion based on a pleading filed by LeBeau’s former
attorney stating that he previously provided a complete copy of the file to
LeBeau. On September !4, 2018, LeBeau filed a pleading advising that his son
was authorized to pick up hlS personal property. (M) On October 25,
2018, LeBeau moved the court to order the govemment respond to the
suppression motion which was raised pretrial and requested that the court rule
on the suppreesion motion. (DRoc, 567). On the same date, LeBeau made a
motion for legal advice aeking about reimbursement for his computer which |
was destroyed (M) On Octdber 26, 2018 the court denied the motions -
and again 1nformed LeBeau that the court previously ruled on the suppression
motion in its brder at MQ_LQ& (M). LeBeau'’s filings make it clear
that he was aware ef the ability tovﬁle a § 2255 habeae action and that he knew
| | thete was a Aone.—y.ear filing dead]ine_ frqm the date that his judgment Was final.

(Doc. 560 at p. 2). Despite this knowledge, his filings during the relevant time

11
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period involve asking the court tb rule on a moot suppression issue, as well as
litigating the return of personal pféperty. The court ﬁhds fhat this does not
consi_:itute'du?e"‘ffdili“gence.: Fﬁrthermdre, tﬁe court ﬁnds that a single motion
filed six moriﬁhs before the habeas ﬁlihg deadliné asking that his attorney
produce client files does ﬁot éonstitutédue’- diligence.

The couft concludes that LeBeau has not established there Weré ahy
extraordinary circumstances beyond his cbntrbl that despite his due diligence,
prevented him frdm timely ﬁling_ his § 225% motioﬁ. Becalise the initial motion
is untimely filed, his proposed suppiemental motions are also untimely.

CON CLUSION |

| _ ‘Based on the foregoing facté, law and analysis, this court respectfully .
recommends that Mr. ‘LéBeau’s § 2255 motion to vacate, set aside, or correct
his sentence (Doc, 1) be deniéd with prejudice as untimely. Itis further
recommendéd that the United Stafes" Motion to Dismiss (Dog, 9) be granted..
The court further recommends that the Gové'mmentv’s co‘nditional motion for
contiﬁuancé (Doc. 11) be denied as moot. The court further recommends that
no certificate of. aﬁpeélabﬂity be issued. |

v " NOTICE TO PARTIES

- The partiés have fourteen (14) days after service of this Report and
Recommendation to file written objections pﬁréuant td W(b_)_m,
unless an extension of time for good cause.is obtained. Failure to file timely
objections will result in the waiver of the right to appeal questions of fac‘;t7

Objections must be timely and specific in order to require de novo review by the

12
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District Court. Thompson v. Nix, 897 F.2d 356 (8th Cir. 1990); Nash v. Black,
781 F.2d 665 (8th Cir. 1986).
DATED this 27th day of January, 2022.

BY THE COURT:

DANETA WOLLMANN
United States Magistrate Judge

13



Case 5:19-cv-05011-KES DocumenfG Filed 10/17/19 Page 1 of 1 PagelD #: 160

B 4

UNITED STATES DISTRICT COURT

DISTRICT OF SOUTH DAKOTA

WESTERN DIVISION
GERALD WAYNE LEBEAU, ' - 5:19-CV-05011-KES
Movant,
vs. ' ORDER FOR RESPONSE
UNITED STATES OF AMERICA,

Respondent.

A
l’\

Movant, Gerald Wayné LeBeau, has filed a pro se motion to vacate, set aside, or
correct his sentence pursuant to 28 U.S.C. § 2255. Fromha reading of the motion, the
~court cannot determine that “it plainly appears ffom the face of the petition . . . that ‘
the petitioner is not entitled to relief in the district court” warranting summary |
.dismissal pursuant to Rule 4 of the Rules Governing Section 2255 Cé.sés in tﬁe United ‘
Stafes District Court. Therefore, it is _

'ORDERED that the United States Attorney for the District of South Dakoté will
serve and file an answer or responsive pléadihg to the motion, together with a legal
brief or memorandum, on or before November 18,‘20 19.

Dated October 17, 2019.

| BY THE COURT:
- /s/ Karen E, Schreier

KAREN E. SCHREIER
UNITED STATES DISTRICT JUDGE

APPENDIX - E
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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA
- WESTERN DIVISION

GERALD WAYNE LEBEAU,

Petitioner,

VsS.
UNITED STATES OF AMERICA,

Réspondent.

5:19-CV-05011-KES

ORDER DENYING PETITIONER’S

| SECOND MOTION FOR EXTENSION,

ADOPTING REPORT AND
- RECOMMENDATION, AND
' GRANTING MOTION TO DISMISS

Petitioner, Gerald Wayné‘ LeBeau, filéd a motion to vacate, set aside, or

correct his sentence under 28 U:S.C. § 2255. Docket 1. The United States

moves to dismiss the motion for failure to state a claim and for lack of subject

matter jurisdiction. Docket 9. The matter was referred to United States

Magistrate Judge Daneta Wollmann under 28 U.S.C. § 636(b)(1)(B) and this

court’s October 16, 2014, standihg order. The Magistrate Judge recommends

that LeBeau'’s § 2255 motion be denied with prejlidice as untimely. Docket 29

at 12. LeBeau moved for a 30-day extension of the deadline to file objections,

which this court granted, setting a new objectionvdeadline of March 14, 2022.

TN

Dockets 30, 31. LeBeau now moves for another 30-day extension of the

objection deadline. Docket 32. For the following reasons, the court denies

LeBeau’s second motion for an extension, adopts the Magistrate Judge’s report

and recommendation in full, and grants respondent’s motion to dismiss.

L APPENDIX
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FACTUAL BACKGROUND :

LeBeau was convicted of poseession with intent to distribute cocaine,
eonspiracy to distribute cocaine, and conépjracy_ to distribute marijuana on
August 14, 2015. CR bocket 467.1 An amended judgment of eonviction was |
filed on November 9, 20 15. CR Docket. 507. LeBeau aﬁpealed his conviction,

and the Eighth Circuit Court of Appeals affirmed his conviction on August 14,

'2017. CR Docket 552. LeBeau moved for an extension of time to file a petition

for writ of certiorari with the Supreme Court. See Gerald Wayne LeBeau,
Applicant v. United States, Supreme Court of the United States, |
https:// www-. supremecourt.gov/search.aspx?filename=/docket/ docketﬁlee /ht
ml/public/17 2599.html (last visited March 17, 2022). Justice Gorsuch granted
this motion, extendmg LeBeau’s t1me to file a petition for writ of certiorari until
January 11, 2018. Id But then LeBeau did not file a petition for a writ with the
Supreme Court.

LeBeau filed this motion to vacate, set aside, or correct his sentence

under 28 U.S.C. § 2235 on January 30, 2019.2 Docket 1 at 14. Respondent

1 Within this order, the court cites to decuments in LeBeau'’s civil § 2255 case
by citing the court’s docket number for that document. The court will cite to
“CR” when citing to documents filed in LeBeau’s criminal case found at United

- States v. LeBeau, 5:16-14-50048-KES-1.

2 Under the prlson mailbox rule, § 2255 motions are filed on the day they are
placed into the prison mailing system. Rule 3(d), Rules Governing § 2255
Proceedings. LeBeau certified that he placed his motion into the prison mailing
system on January 30, 2019, Docket 1 at 13. But in a later filing, LeBeau
explained that he predated his motion before placing it in his personal property

- upon belief that he would be transferred to a new facility. Docket 21 at 7. TFhis
~ ‘transfer began on January 31, 2019, suggesting that LeBeau did not place hlS

2

' “"-—



Case 5:19-cv-05011-KES Document 33 Filed 03/21/22 Page 3 of 7 PagelD #: 341 '

filed a motion to dismiss LeBeau’s motion for failure to state a claim for relief

i

and for lig_l_g_qf_s_gbj_e_gl;;matter_jnrisdictiohy,Docket 9. Respondent argues that

LeBeau’s motion is untimely because it was filed after the one-year limitation
period under 28 US.C.§ 2255(0. Docket 10 at 3-7. LeBeau claims that |
equitable tolling should apply to the one-year limitation period because he
-alleges thatﬂ extr?_(__)_rdinary circumstances prevented him from timely___ﬁling h1s
motio;i and that he pursued his rights}_gliligently. Docket 21 at.2—-9.._,,“’1_‘hé
Magistfafe Ju_dge,. in her report aﬁd recommendation, recommends that the
_motion be dismissed because the circumstances that LeBeau alleges do not |
justify equitable tolling. Docket 29 at 7-12.
- DISCUSSION
I LeBeau’s Motion for an Extension of Time to File Objections
LeBeau moves for a second 30-day extension of the time t;) file objections

to the'_Magistrate Judge’s report and recommendation. Docket 32. In a
supplemental brief dated July 13, 2020, LeBeau argues that his motion was
not untimely because he filed a second request for an extension of time to file a
petition for writ of certiorari with the Supreme Court, which was denied on an
unknown date in February of 2018. Docket 26 at 2. He also argues that this
denial of his request for an extension pushed his one-year § 2255 motion
deadline back until the same unknown déte in February 2019, one year from

the denial. Id. Now, he claims that his Supreme Court docket sheet is

motion into the prison mailing system until February. See id. This court
received LeBeau’s § 2255 motion on February 20, 2019. Docket 1.

3
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necessary to eomplete his dbjections beceuse it will show that he filed a second
request for an extension from the Supreme Court. SeevDocket 32 'at'1-2.

LeBeau’s argument fails for two reasoﬁs. First, he ﬁuts forth no evidence
that the requested extension and denial occurred. LeBeau cites to “DE 3-4” to
- support his cléim, but he has filed no documents or attachments with this
label. See Docket 26 at 2. Further, the publicly available Supreme Court docket
sheet shows that LeBe_du’s onl_y request for an extension‘ of time was granted by
Justice Gorsuch, but no subsequent request was made or denied. See Gerald |
Wayne LeBeau, Appli’cant v..United States, Supreme Court of the United States,
https:// www.su_p'remecourt.gov / search.'aspx?ﬁlename-f- / doeket /docketfiles/ht
ml/public/17a599.html (last visited March 17, 2022).

But even if LeBeau'’s alle_gatien were true, his one-year § 2255 motion
.deadline would still be January il, 2019, one year from the expiration of his
granted Siipreme Court extension. Under 28 U.S:C. 8§ 2255(f)(1), the limitation
lperiod relevant to LeBeau’s motion runs from “the date on which the judgment
of cdnvi'ction becomes ﬁﬁal[.]” “Finality attaches whefl [the Supreme] Court
affirms a eonvietion on the merits on direct review or dehies a_peti.tion for a writ
of certiorari, or when the time for filing a certiorari petition exbires.” Clay v
United States, 537 U.S. 522, 527 (200.3) (emphasis added). LeBeau’s time to file
a certiorari petition expired on January 11, 2018. Regardless of \‘;vhether a
fequest to extend this deadline was made and vde‘n‘ied, the deadline would have

been January 11, 2018. »LeBeau’s'argument would only have merit if his


http://www.supremecourt.gov/search
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request to extend his deadline were granted, which he does not contend. See
Docket 26 at 2.
LeBeau asks this court for a second extension in order to find a publicly
available Supremé Court docket sheet that does not provide evidence of a
't'equest for an extension that he alleges he submitted. Further, even if he had
requested this extension, it would have no impact on his case because he
admits the extension request was denied. Thus, this court denies LeBeat1’s.
request for an extensi_on of the time to file objections to the. Magistratél]uci,ge’s
report and recommendation. |
II. Respondent’s Motion to Dismiss
Respondent argues that LeBeau failed to timely file his motion under 28
U.S.C. § 2255(f). Docket 10 at 3-7. The Magistrate Judge recomménds that this
court grant respox)‘ident’s motion to dismiss because LeBeau’s motion is
untimely. Docket 29 at 7-1.2. LeBeau has not filed objections to Magistrate
Judge Wollmann’s report and recommendation. After de novo review of thé
record, this court adopts the Magistrate Judge’s report and recommendation.
LeBeau argues that the one-year statute of limitations should be
" equitably tolled because of a hurricane that struck his facility in December
2018, restricting his access,to thevprison law library and to his partially
prepared § 2255 mation. Docket 21 at 6-8. “The one-year statute of limitation
may be equitably tolled ‘only if [the movant] shows “(1) that he has been
pursuing his rights diligently, and (2) that sdmé extraordinary cirt:umstance

stood in his way” and prevented timely filing.’” Muhammad v. United States,

5
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»7>35 F._éd 812, 815 (8th Cir. 2013) (altefation in original) (quoting Holland v.
' Florida, 560 U.S. 631, 649 (2010)). The Magistrate Judge explains that the
hurricane may have impeded LeBeau’s ability to file his § 2255 motion in “the
last 42 days of the filing time pe’ribd; however, he offers no explanation for the
preceding 323 days.” Docket 29 at .7-8. Further, LeBéau ﬁlgd Séve;al rpotions
" in his criminal case during the one-year period, including one that ;éhf.erén(:e“d
the one-year ﬁiing deadlihe. See CR Doékets_ 558, 559, 560 ét 2. The Magistrafe
Judge éxplains that this merely sh'ov.vs‘LeBeau’s awareness of the deadline; not
that he was diligent in puréuing habeas relief. Docket 29 at 10-12.

| This court agrées with the Magistrate Judge’s report and
recdmmendation. LeBeau cannot show extraordinary circumstanc.es because |
the}:ircumstance he alleges, the hurricane, qnly interfered with his ability to
~ file his § 2255 motion during a smail portioh of the bne-year period. He also
cannot show due diligence becaﬁse he was aware of the one-yeér deadline and
put most of his efforts during that period toward litigafing already;settled
b'issues in his criminal case. Respondent’s motion to dismiss is granted.

Thus, it is ORDERED:

1. That__LeBeau’s motion for an extension of time (Docket 32) is
denied.
2. That respondent’s motion to dismiss (Docket 9) is granted.

LeBeau’s motion to vacate, set aside, or correct sentence under 28

U.S.C. § 2255 (Docket 1) is dismissed with prejudice.
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3. That the Magistrate Judge’s report and recommendation (Docket
29) is adopted in full.

4, That respondent’s motion for conditional continuance to file
affidavits (Docket 11) is denied as moot.‘

5. That LeBeau’s miscellaneous motions (Dockets 4, 24, 27) are
denied as moot.

DATED March 21, 2022.

BY THE COURT:

/s/ Karen E. Schreier

KAREN E. SCHREIER
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA
WESTERN DIVISION

GERALD WAYNE LEBEAU, | _ 5:19-CV-05011-KES
Petitioner, |

, JUDGMENT
vs.

UNITED STATES OF AMERICA,

Respondent.

Pursuant to the Order Denying Petitioner’s Second Motion for EXtension, '
Adopting Report and Recommendation, and Granting Motion to Dismiss, it is

ORDERED, ADJUDGED, AND DECREED that judgment is entered in
favor of respondent and against petitioner, Gerald Wayne LeBeau.

Dated March 21, 2022. |

BY THE COURT:

/s/ Karen E. Schreier

KAREN E. SCHREIER
UNITED STATES DISTRICT JUDGE

' APPENDIX
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UNITED STATES DISTRICT COURT
'DISTRICT OF SOUTH DAKOTA
* WESTERN DIVISION

GERALD WAYNE LEBEAU, 5:19-CV-0501 l—KES

Petitioner,

ORDER DENYING CERTIFICATE OF
VS. ' - APPEALABILITY

UNITED STATES OF AMERICA,

Respondent.

Petitioher, Gerald Wayne LeBeau, filed a motion to vacate, set aside, or
correct his sentence under 28 U.S.C. § 2255. Docket 1. The United States move
to dismiss the motion for failure to state a claim and for lack of subject matter
jurisdiction. Docket 9. Tﬁis court gfa_nﬁ:d fequndent’s motion and dismissed

LeBeau’s motion to vacate, set aside; or cérrect his sentence. Docket 33.

When a district court denies a petitioner"s § 2255 motion, the petitioner
must first obtaiﬁ a certificate of appealabilify 5éfore an appeal of that denial
may be entertained. Miller-El v. Cockrell, 537 U.S. 322, 335-36 (2003). This
certificate may be issued “only if :the applicant has made a substantial showing
of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). A “substantial
showing” is oﬁe that _p_réves “reasonable juriéts would find the district court's
assessment of the constitutiohal claims debatable or wrong.” Slack v. McDaniel,
529 U.S. 473, 484 (2000). Stated differently, “[a] substantial Showing js a

showing that issues are debatable among reasonable jurists, a court could

APPENDIX M
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(Teéolve the issues differehtly, or fhe issues desérve_ further proceedings;” Cox v.
_ Norrfis", 133 F.3d 565, 569 (8th C:1r. 1997). LeBeau has not made a substantial
showing that hjs clairﬁs are debatable among reasonablé jurists, that another
court could resolve the issues raised invhis clainis differently, or that a
: | qﬁestion raised by his claims deserves additional proceedings. Thus, é
certificate of appealability is not issued.
Thus, it is ORDERED:
1.  That a certificate of appealability is denied.
DATED April 13, 2022.
| BY THE COURT:

\
./

/s/ Karen E. Schreier

KAREN E. SCHREIER
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT

DISTRICT OF SOUTH DAKOTA

WESTERN DIVISION

GERALD WAYNE LEBEAU,
Pla_inti'ff,‘
VS.
UNITED STATES OF AMERICA,
Defendant.

5:19-CV-05011-KES

ORDER GRANTING MOTION TO
EXTEND

vPlaintiff, Gerald Wayne LeBeau, moves for a 30-day extension of time to

© file objéctions to the magistrate judge’s report and recommendation. As

grounds for the -‘ext.ension, plaintiff states that the facility where he is

incarcerated has been locked down, which has prevented him from conducting

legal research. Good cause appearing, it is

ORDERED that plaintiff’s motion’(Do.cket 30) is granted. Plaintiff shall

file objections or a notice of no objections on or before March 14, 2022.

Dated February 18, 2022.

BY THE COURT:

/s/ Karen E. Schreier

KAREN E. SCHREIER
UNITED STATES DISTRICT/JUDGE
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 22-1780
“Gerald Wayne LeBeau
Appellant
V. |
United States of America

Appellee

Appeal from U.S. District Court for the District of South Dakota - Western
: (5:19-cv-05011-KES) -

ORDER

If the original file of the United States District Court is available for revievu in electronic
format, the court will rely on the electronic version of the record in its review. The appendices .
required by Eighth Circuit Rule 30A shall not be required. In accordance with Eighth Circuit
- Local Rule 30A(a)(2) the Clerk of the Umted States Distrlct Court is requested to forward to this
- Court forthw1th any portlons of the orlginal record which are not available in an electronic
format through PACER, including any documents mairitamed in paper format or filed under seal,
‘ pre-sentence report (3 copies), exhibits, CDs,ivideoé‘., adminidtrative_records and state court files.
These documents should be submitted wivthin 10 days. |

April 15,2022

" Order Entered Under Rule 27A(a): .
Clerk, U.S. Court of Appeals, Eighth Circuit. -

/s/ Michael E. Gans

APPENDIX



UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 22-1780

Gerald Wayﬁe LeBeau
Plaintiff - Abpellant
V.
' United States of America

Respondent - Appellee

Appeal from U.S. District Court for the District of South Dakota - Wéstern
(5:19-cv-05011-KES)

JUDGMENT
Before BENTON, SHEPHERD, and KELLY, Circuit Judges.

- This appeal comes before, the court on appellant's application for a certiﬁcat_e of
appealability. The court has carefully reviewed the original file of the district court, and the
application for a certificate of appealability is denied. The appeal is dismissed.

May 20,2022 =

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

s/ Michaél E. Gans
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 22-1780
Gerald Wayne LeBeau
Appellaﬁt
V.
United States of America

- Appellee

Appeal from U.S. District Court for the District of South Dakota - Western
o (5:19-cv-05011-KES)

ORDER
The motion of Appellant for an exténsion of ﬁme until August 18, 2022, to file a petition
for rehearing is granted. | |
Electronically-filed petitions for rehearing must be received in the clerk's office on or
béfore the due date. |
The thfee-day mailing grace under F ed.R.App.P. 26(c) does not apply to petitions for
rehearing. .

June 22, 2022

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans’
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT -

No: 22-1780
| Gerald Wayne LeBeau
Appellant
V.
United States of America

Appellee

N

Appeal from U.S. ﬁistrict Court for the District of South Dakota - Western
' - : (5:19-cv-05011-KES)

ORDER

'Thé petition for rehearing en banc is denied. The petition for rehearingiby the pémel is

also denied.

September 02, 2022

Order Entered at the Dir_e_c‘tig,r_l_o_f the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans
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No.

IN THE

SUPREME COURT OF THE UNITED STATES

Gerald Wayne LeBeau, pro se, — PETITIONER

(Your Name)

VS.
Inited States of America  — RESPONDENT(S)
PROOF OF SERVICE

I, Gerald Wayne LeBeau, pro se. - do swear pr declare that on this date,
January 26, —, 2023, as required by Supreme Court Rule 29 I have

- served the enclosed MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
and PETITION FOR A WRIT OF CERTIORARI on each pagty to the above proceeding
or that party’s counsel, and on every other person required to be served, by depositing
an envelope containing the above documents in the United Stafles mail properly addressed
to each of them and with first-class postage prepaid, or byl delivery to a third-party
commercial carrier for delivery within 3 calendar days. '

The names and addresses of those served are as follows:

—— J— . ice

950 Eggggy‘ lvania Avenue, NW

Mashington, DC 20530-0001

I declare under penalty of perjury that the foregoing is true 4nd correct.

Executed on January 26, ___,20.23.

' é/ﬂ/«ﬁ//w‘f%g&%—/

(Signature)

16




