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IN THE

- SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to|review the jlidgment below.

OPINIONS BELOW

[x] For cases from federal courts: -

The opinion of the United States court of appeals appears at Appendix __ ¥ to
the petition and i is ' , T '

[x] reported at R.LEXIS 24903 Na122-1786 _;or, "

[ 1 has been des1gnated for pubhcatlon but is not yet reported; or, .

[ 1 is unpublished.

t

The opinion of the United States d1strlct court appechs at Appendix _D_ . to
the petition and is -

[x] reported at 2022 1.8, Dist, LEXIS 46671 ——;or,
[ 1 has been designated for pubhcatlon but is not yet reported; or,
[1is unpubhshed :

[ 1 For cases from state courts:

The opinion of the highest sfate court to review the merits appears at
Appendix — to the petition and is 4 -
[ ] reported at ; or,

[ 1 has been designated for publication but 18 not yet, reported; or,
[1is unpubhshed

The opinion of the : - _ court o
appears at Appendix to the petition 'and is ' o » i

[ 1 reported at | ; or,
[ 1 has been designated for pubhcatmn but is not yetf reported; or,
[ 1 is unpublished. - :




[X] For cases from federal courts:

[ 1 For cases from state courts:

J URISDICTION

The date on which the United States Court of Appeal
was May 20, 2022.

3

[ ] No petition for rehearing was timely filed in my case.

[X] A timely petition for-rehearing was denied by the

decided my case

United States Court of
D2,

, and a copy of the

Appeals on the following date: September 02, 20;
order denying rehearing appears at Appendix _ M|

[x] An extension of time to file the petition for a writ
to and including December 8, 2022.
in Application No. 22 A 510 .

The jurisdiction of this Court is invoked under 28 U. S

The date on which the highest state court decided myj
A copy of that decision appears at Appendix

[ ] A timely petition for rehearing was thereafter der
, and a copy of the orde

appears at Appendix

[ ] An extension of time to file the petition for a writ
' to and including (date) on

(date) on .14m|4ry 30 2023

of certiorari was granted

(date)

C. §1254(1).

case was

ied on the following date:

r denying rehearing

of certiorari was granted
(date) in

Application No. __A

The jurisdiction of this Court is invoked under 28 U. &

. C. §1257(a).




CONSTI'i'UTIONAL AND STATUTORY PROVISIONS INVOLVED

L= '.":".‘DUE:PROCESS‘E-?CIQ&USE:.»’OF:'“.‘].-‘H].':‘;:. FIFTH AMENDMENT: OF - THE:- UNITED.-STATES: CONSTITUTION
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STATEMENT OF THE CASE

LeBeau was convicted of possession with intent to distrjbute cocaine, conspiracy to
d1stribute cocaine, and conspirecy to d1str1bute mariJuana on August 14, 2015;
(CR.Doc. 467) An amended judgment of conviction was filed on November 9, 2015. 7.5
(CR.Doc.507). LeBeau appealed his conviction, and the Eighth Circuit Court of Appeals A: .
affirmed his conviction.on AugnSt 14, 2017. (CR.Doc.552). LeBeau moved for an extension
of time to file a pEtitionbfor writ of eertiorari with the Sypreme Court. See.Gersld
Wayne LeBeau, Appiicant V. United States, Supreme Court of the United.States, Jnstice
Gorsuch granted this motlon, extending LeBeau's time to file|a petition for writ of
certiorari until January 11, 2018. But then LeBeau did not file a petition for a writ wiii. ih
the Supreme Court. | | |

" LeBeau filed motion to vacate, set aside, or correct his sentence under 28 U.S.C.
§ 2255 on February 20, 2019. (CR.Doc.1,2). After the petltion Was.untimely filed LeBeau
moved the court for an extension of 31xty—days to file his petition: (CR.Doc.4). In the

motion, LeBeau stated that he had been in transit to a different Penitentary facility

and although he had recently arrived his property had not. The extension motion was :
dated February 18, 2019,/and received by the court on February 25, 2019 LeBeau then
filed an amended § 2255 habeas petition on May 15, 2019. (CR. 0c.25). Respondent filed -~ w.i:..
a motion to dismiss LeBeau's motion for failure to state a claim for.relief and lack of
subject-matter jurisoiction. (CR.Doc.9). Respondent argues t at‘LeBeeu motion is- i
untimely because itvwes filed after the one—year limitation period under 28 U.S.C.

§ 2255 (f). (CR.Doc.10 at 3-7). heBeau»claims that equitable|tolling should apply to

the one-year limitation period because he alleges that extragrdinary circumstances
prevented him from timely filing his motion.and that he pursyed his rights diligently.
(CR.Doc.21 at 2-9), The»Magistrate Judge, in her report and recommendation, recommends

that the motion be dismissed because the circumstances that LeBeau alleges do not

AR




justify equitable tolling. (CR.Doc.29 at 7-12).

VAfter de novo review of the records, the distrié¢t court
Judge's Report and Recommendation. Pursuant to.the Order Der
for Extension, it was Order,: ADJUDGED, ANﬁ DECREED that-judg

of respohdent and against LeBeau. March

(CR.Doc.33 at 6-7).

On April 11,2019. (CR;Doc 39 at 2). Thus, it was ORDERED Th

appealablllty be denied On April 15, 2022. (CR.Doc.40). LeB

appeal. On May 20, 2022. Appllcatlon for Certificate of Appe

[5159826]1[22~1780]. On June 21, 2022. LeBeau filed Motion fo

petition for rehearing. (CR.Doc.41). On June 22 2022. JUDGE

extens1on of time to file rehearlng [5169574-21. On August 3

Certificate of Appealabillty for rehearing was filed. (CR.Do

€

2022. Petltion for rehearing en banc was denied. Petition fq

's adopts the Magistrate ﬁhdgu'a
yinngeBeau's Second Motion
ment was entered in favor

22, 2022. On April 13, 2022,

at a certificate of wipiininiidiy

eau filed a notice of :jjir..:
alability is denied

r extension of time'to file
ORDER Grantihg hdtion for

» 2022, Motion for -
c.42). Qn Seﬁtemher 2, o0 o

r rehearing by the panel :: :i::.

is also denied. On September 9, 2022. Formal mandate was is%ued in the styled matter.

Appeal from U.s. Dlstrict Court for the Dlstrict of South Da
05011-KES). On November 27, 2022. LeBeau filed for an extens
Court of the Uhited States to file certiorari..On Decemher 8

granted extension of time to and including January 30,2023.

FACTS

In support of LeBeau;s claim of equitable tollingfahd h
diligence he declares the follow1ng facts and arguments' LeB
bto equitable tolling in hlS present § 2255 habeas petltion a
external forces rather than his lack of diligence hindered hi
claim in a timely matter. There was extraordinary c1rcgmstan
LeBeau's timely filing of his § 2255 haheas'petitionvwhich d
situation of the Bureau of Prisons‘(BOP) that hlaced LeBeau

redesignation transfer at the United States Penitentary (UsPH

kota—Western €5:119-cv-i:
ion of time the Supreme

» 2022. Justice Kavanaugh

as been pursuing his rights
eau alleges he is entitled
nd can demonstrate how

is effort to pursue his

ces that did 1nterferjwith
onsisted of emergency .
into a emergency transit

) in Yazoo, Mississippi,




on December 28, 2018, until his llmitatlon perlod of January 11, 2018, up until his
redesignation transfer to (USP) Coleman I in Coleman, Flor1da, on January 31, 2019.
Reasons why LeBeau was placed into a emergency transit redeéignation transfer there

was a hurricane that took place at the Federal Correctional Institution (FCI) in

Merianna,Florida, causing a emergency closure of that Instithition and all inmates from i7(:: i -

FCI Merianna to be immediately transported to USP Yazoo, Misgissippi, were LeBeau was :.
_be1ng housed Therefore, it was determined by the Bureau of Prisons BOP that USP Yazoo
' 'ulli be ohanged rroh a’ mau;muh eéeﬁ;i;y fac111ty to a "medLum" security institution a
FCI. Do to the classification status between inmates from USP/FCI ir waé determined by
the BOP'to place all USP Yazoo inmares into a emergency transit redesignation transfer
to other USP's throughout the country. Therefore, LeBeau and ell 250 pius inmates at
USP Yazoo were ORDERED by the Warden to immediately paek their personal/legal property
and deliver them to the Receiving/Departing Dep't for shipping. LeBeah could not
complete his § 2255 habeas petition in a timely fashion. LeB¢au was without his legal
property after ORDERS bf the Warden on Decemher 28, 2018, through his limitation period
of'January 11, 2019, up until he received his legal property at Coleman I in Coleman,
Florlda, on February 18, 2019, and was restricted to his houging unit in lockdown status
with no access to the law 11brary or any other part of the fac111ty at USP Yazoo. All
250 plus USP inmates were transported out of Yazoo within oné moniths time. LeBeau was
‘on the last bus loadjof inmates to leave Yazoo on January'B], 2019.
The Receiving/Departing Dep't (R/b)‘is were inmates and |theilr personaI'properry are
received and ehipped to their designated facilities. When inpates| take their personal
property to the R/D Dep t for shipping inmates are without their personal and legal ;. -
property until the inmate arrives ‘at the facility they were designated too. Afterwards,
inmates may receive their property if it had arrived. It shoyld be noted inmates who
are placed into transit waiting to be transferred are not alllowed| to keep their personal
or legal property ere not allowed to be transported with nothing other than their frer o

personal self. LeBeau would have received an Incident Report |for refusing a Direct




ORDER and been placed'in the Special Housing Unit (SHU) for pisciplinary Segregation

-waiting for an 1nvest1gat10n for an v1olat10n of Bureau regulations. Therefore, LeBeau

did mnot keep his legal property to complete his § 2255 habeak petition in a timely :i:. .

fashion. LeBeau filed an extension of time with the Magistrate court on February‘18,

2019, after malllng the motion LeBeau recelved his legal property later the same day

and completed his § 2255 habeas petltlon and filed it with the court on February 20,

2019. 40- days after hlS limitation period ‘deadline.

REASONS FOR GRANTING THE PETITION

I. THE DISTRICT COURT ERROR IN THE PROCEDURE RULING IN DENYING LEBEAU'S EQUITABLE

TOLLING.

i

Under the prison "mailbox rule” "a legal document is deemed filed on the date a

petitioner delivers it to the prison authorities for filing by mail." Lott v. Mueller,

304 F.3d 918, 921 (9th Cir.2002); accord Houston v Lack, 487 [U.S. 266, 276,

108 S.cCt.

2379, 2385, 101 L.Ed.2d 245 (1988). The [mailbox] rule applies to prisoneré filing TR IRIr

habeas petitions in both federal and states courté." Huizar v. Carey, 273 F.3d 1220, B

1223 (9th Cir. 2001)(c1tat10n omitted); accord Anthony v. Camba, 236 F.3d 568, 574-75

(9th Cir. 2000), cert. denled 553 U.S. 941, 121 S.Ct. 2576, 150 L.Ed.2d 739 (2001). In

the absence of evidence to the contrary, courts have treated |a petition as delivered

to prison authorities or the day the petition was signed, Sed

627 F.3d 768, 770 n.1 (9th Cir.2010) cert. denied, 132 S.Ct. |286, 181 L.Ed.2d 177,

‘Roberts v. Marshall,

2011

WL 4535775 (U.S. 2011)("when a prisoner gives prison authoritiies a habeas petition or

other pleading to mail the court, the courts deems the petition constructively.'filed'

on the date it is signed.™).

Here LeBeau is pro::se, needednnovexplanationwregardinwahybhewwasmable?toppreparen#V
and file motions and not -his § 2255 habeas petition during the same relevant time frame

in the summer and fall of 2018. First, LeBeau had a total of B65~days under § 2255(f) (1)

to‘file his motion. Second,'The statute of limitation shall apply to a motion under §

7

RN ' :



2255 (£) (1) the Fate in which the judgment of conviction bec

inmates are affo;ded the benefit of the "mailbéx rule" regar
2255 petitions. Lastly, LeBeau could have filed his § 2255 h
day of his 365-days liéitationlperiod using the "mailbox rul

Equitable Tol

Florida, 560 U.S. 631, 645,

ling can be évailable to save an untimely
1130 S.ct. 2549, 177 L.Ed.2d 130

be noted that equitable tolling is available only in very na

at 645 (2010), Deroo v. United; States, 709 F.3d 1242, 1246 (

Cadet v. Fla. Dep't of Corr., 853 F.3d 1216, 1221 (11th Cir.
. an extraordinary remedy to rare and exceptional circumstance
sparingly.")(internal_question%makes omitted)). ‘A petitioner

must show.'" (1) that he has been pursuing his- rights dilige

extraordinary circumstances stood in his way' and presented

560 U.S. 631, 6455.130 S.CT. 2549, 177 L.Ed.2d 130 (2000) (qu

544 U.S. 408, 418, 125 S.Ct. 1807, 161 L.Ed.2d 669 (2005));

729 F.3d 1225, 1229 (9th Cir.2013)("Equitable tolling is ava
extraordinéry circumstances be&ond a prisoner's control make
petition on time and the extraprdinary circumstances were th
untime| :

ilness'"). "The diligence' requires for equitable tollin

diligence, not maximum feasiblgvdiligence." Holland,560 U.S.

and citations omitted). "In additions [W]hen external force

petitioner's lack of diligence} accounts for the failure to

equitable tolling may be appropriate.'" Lott v. Mueller,304

quotin

g Miles v. Prunty, 187 FFBd 1104, 1107 (9th Cir.1999).
Here there was extraordin;ry circumsfénces that did int]
continuing his work on his habéas petition that prejudiced H
liﬁitation period deadline. Eiigg, the hurricane thgt took p
Correc

tional Institution in Me?ianna, Florida, causing the ¢

8

losure of that institution ::

pmes final. Third, Federal
ding timely filing of §

abeas petition on the last

e.
petition. Holland v. I
(2010). However, it should
rrow range of cases. Id.
Bth Cir.2013); see also
2017) ("Equitable tolling is

s and typically applies v ;.

claiming equitable tolling i, .

ntly, and (2) that same « iy,
timely filing." Holland, ..

pting Pace v. DiGugliclmo,

see also Sossa v. Diaz,

ilable only whén -:ifwu

it impossible to file a

e cause of the prisoner's

g purposes 1s reasonable

at 653(internal quotations

s, rather than a ;.. ..
file a timely claim,

F.3d 918, 922 (9th Cir.2002),

erfer with LeBeau from
im in meeting the one-year

lace at the FCI Federal

Vb



and the immediate transportation of all Merlanna (FCI) inmates to (USP) United States

Penltentiary in Yazoo M1ss1351pp1, were LeBeau wasvbeing hou;ed.{Second,'The changing i
of security level of the USP a "maximum" security facillty to aAFCl a "medium" security
Institution, causing a classification status oetween_USP/FCI immates. Thlrd ‘ORDERS
from the Bureau of Prisons to the Warden at Yazoo to put all USP 1nmates into a emergency
transit redesignation transfer to other USP facilities throughout the country;.Fourth,
ORDERS from the Warden at Yazoo to have all USP inmates pack pp all tﬁeir‘personal and
legal property immediately and deliver them to the Rece1v1ng/Departiné Dep't for
shipping. Lastly, LeBeau took all hlS property to R/D for shiipping leaving Leﬁeau
‘.without access to the courts’.and his legal file, regtricted tp his housing unit in
lockdown status, no access to the library, typeWriter}~cppyamachine an/or any other
part of the facility. | .

Whereas, LeBeau took all his legal property to R/D for shipping on December 28, (...

20l8,‘under ORDERS of the Warden. LeBeau's limitation period Wwas on January 11, 2019.

Do to the large volume of LeBeau's § 2255 habeas petition 95 pages in all. It would have
been impossible for him to attempt.to start a new §>2255 habeps petition and complete

it in.l4—days mithout his legal file at hand. However, LeBeau| was not transported out
of‘Yazoo until January 31, 2019, he was oo the last;bmsfof inTates to leave‘Xamb?u leBeau a
received his legal property oack after ois arrival.to usp éolemam I on FeBruary 18,
2019, at that time LeBeau completed his § 2255 habeae petitiop and filed it with the
courts onvFebruary 20, 2019; that should constitute reasonaole diligence along-with all
the above facts should entitle LeBeau to equitable tolling

II. THE DISTRICT COURT ERROR IN THE PROCEDURE RULING IN DENYHNG LEBEAU'S
EXTRAORDINARY CIRCUMSTANCES.

"Generally, allitigant seeking equitable tolling bears the burden of establishing

two elements. (1) that- he has been pursuing his rights diligently, and (2) that some

-extraordinary circumstances stood in his way". Holland v. Florida, 560 U.S. 631, 649

130 S.Ct. 2549, 177 L.Ed.2d 130 (2000)(quoting Pace v. DiGuglielmo, 544 U.S. 418, 125




S.Ct. 1814, (2005)).
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The emergency status LeBeau was placed into by the Warden, LeBeau could not request

the Warden to give him special time allowance for more research and preperation of

documents to meet an imminent court-deadline without making some alternative arrangement -

|
|

to apprise LeBeau of his riéht violated the right of access [to the courts and should
r. :

{

constitute extraordinary circumstances. LeBeau had no authorfity to file his § 2255 iijees o

habeas petition while beinggin the emergenoy transit redesigpation transfer at USP Yazoo
because he was ORDERED to t;ke his'legal property to R/D for| shipping on December 28,
2018, however, his limitation period deadline was on January|1l, 2019. LeBeau had no

| access to his legal file until February l8,'2019; after his arrival at USP Coleman I,
unfortunatly LeBeau'e limitation period had alreadyrexpired bn January 11, 2019.
Therefore, LeBeau should be;ahle to use his emergency transit as his colorable basis

for extraordinary c1rcumstances as in Holland v. Florida, 560 U.S. 631, 649, 130 S.Ct.

Bt

R :]:J o

2549, 177 L.Ed,2d 130 (2010)(quot1ng Pace v, D1Gug11elmo, 544 U.S. 418, 125 S.Ct. 1814 (i

(2005)). Lott wv. Mueller, 304 E. 3d 918, 922 (9th Cir. 2002)(qhot1ng Mlles V. Prunty, 187

F.3d 1104, 1107 (9th Cir. 1999) Because it did prevent him from preparing his habeas
rights. LeBeau makes his argument and cites facts that‘mould lead this court to believe
he was diligently pursulng hlS rlghts durlng the 11m1tation period. LeBeau his
demonstrated entitlement to extraordlnary 01rcumstances, and has done so on this record.
LeBeau was not able to provide a reply responds on the deficiences of the court's R/R
because.his second motion‘fo} an extension of time was denied by the oistrict court and
adoptedvthe Magistrate Judgeﬁs R/R. LeBeau now states his deficiences to‘the facts of
what took place prior to hisélimitation period.‘heBeau would lhave been able to complete
and file his § 2255 motion'oh or before his limitation period if not for all the above
facts.:
If the court's would haVe stopped the tolling of the'limitation period on December
.28, 2018, through January 11' 2019, a total of 14~ ~days untll LeBeau received his legal
property back at USP Coleman I on February 18, 2018, then th% court's could have
restarted the tolling of the;llmltatlon period from February |18, 2018, through March 4,

11

PRI



2019, for a total of l4-days. Whereas, LeBeau would_not havﬁ

h;s § 2255 habeas petition in a timely fashion. After LeBeay
back on February 18, 2019, he completed his § 2255 habeas pe
the court's on February 20, 2019. Prior to LeBeau 351st-day

deadline, LeBeau was still working on his § 2255 habeas peti

been time barred to finish
received his legal property
ti?ion and filgd it with

before his limitation period

tion researching case laws

and cites, rules and procedures, regulations and preparing ﬂocuments, requesting

documents from his former attorney, filing motions with the

attorney compel. LeBeau has established entitlement t

the above facts. :

III. THE DISTRICT COURT ERROR IN THE PROCEDURE RULING|IN D
The Holland, Court held that a petitioner must establis
pursuing his federal habeas right, not "maximum feasible dil

Florida, 560 U.S. 631, 653 (2010). A prison transfer may als

extraordinary circumstances that make equitable tolling avai

“F.3d 798,'799-800 (9th Cir.2001) (prison transfer may be cird|

courts to have his former

O extraordinary circumstances on

ING LEBEAU'S DUE DILIGENCE
"reasonable‘diligence" in
ligence"..Holland V.

% generate the type of

lable Allen v. Lewis, 255

umstances beyoud prisoner's

control making it impossible to file a timely petition). Lot
924 (9th Cir.2002) "In addition [w]hen external forces, rat

of diligence, accounts for the failure to file a timely clai

appropriate. Id at 922 (2002); ("temporary transfer" may leaﬁ
s

issue "impossibility" to file court documents "should|be re
favor"). The inquiry then becomes ﬁhether the prisoner acts
to move his petition forward" éfter discovery of the source
Ayers, 278 F.3d at 879 (9th Cir.2002).

Here when LeBeau legal property was taking to R/D Dep't
from the Warden on December 28, 2018. On January_ii, 2019, h

; dos g E )
legal property back on February)|

e

expired. LeBeau received his
limitation period had already expired. The "extraQrdinary ci]

consequence thus made it impossible for LeBeau to file

his p
12 S

er than a petitioner's lack
». equitable telling may be
to equitable tolling,

lved in [petitioner's]

of the delay. Corjasso v.

for shipping by ORDERS

18, 2019, his one-year-

rcumstances" and its

t v. Mueller, 304 F.3d 918, '

with "reasonable diligence /.. ;

N

is limitation period iy,

etitipn in a timely fashion. .
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causation between the extraordinary circumstances

Appropriate only during the delay caused by the extraordinary

LeBeau did not stay 511ent in his diligence prior to the 14— days in which he asserts

he was in lockdown and w1thout his legal file by ORDERS of the Warden. LeBeau had

contact with his former attorney by telephone two times duri+g the summer of 2018,

¥

requesting case files he needed. However, his former attorney

f never prov1ded the case

»files. LeBeau filed a motion on July 6, 2018, with the courts to have his former attorney

compel and produce his client file (CR.Doc.560).
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provided a complete copy of‘the file to LeBeau.\However, priq

On July 12,t

2018, the court denied the
stating that he previously

br to LeBeau's l4-days

before his limitation period, LeBeau was stlll preparing chis- § 2255 habeas petition

researching case laws and cites, rules and procedures, prepa1

not ready to file his § 2255 habeas petition prior to his" 35
established extraordinary circumstances beyond his control a
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IV. THE DISTRICT COURT ERROR IN THE PROCEDURE RULING IN DENY]
OF APPEALABILITY.
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CONCLUSION

The petition for a writ of certiorari should be granted.

Res'pectfully submitted,

Gerald Wayne LeBeau, Pro se,

0
JF

Date: January 26, 2023.

I declare under panalty of perjury 18 U.S.C. § 1476 that the above foregoing

is true and correct Dated this 26th day of January, 2023.

s

Gerald Wayne LeBeau, pro se,
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