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Subsequ

direct revie

QUESTION(S) PRESENTED

ent Petitioner's conviction, while his case was under

o

. [1}—that the trial courts instructing the jury on State Statute Code §

16-3-657 was
[Petitioner's
Petitio
the new rule
After
remedies; in
Application
exercised dis
federal revie

review by cer

unconstitutional, and 1it's holdiny 1is effective in

] casel] on direct review.
ner nor his State-assiyned appellate-counsel objected to

of law, however it's application beiny retroactive.

four years of unsuccessful exhaustion of State Appellate

where town-clerk repeatedly fails to docket Petitioner's

For Post-Conviction Relief (PCR) and State Hiyh—-Court
cretion not to review the case [2], Petitioner now desires
w of a constitutional claim seeking immediate Supreme Court

tiorari:

1

! ;
DID THE RETRIAL COURT HAVE JURISDICTION To CONVICT PETITIONER ?

[{1] state v.

[2] Moore v.

satisfied

case).

Stukes, 416 SC 493, 787 SE2d 480 (2016).
Kirby, D.C.W.Va. 1995, 879 F.Supp. 592, 593, (Exhaustion is

d if the hiyh court exercises discretion not to re iew the

1

/¢




(X]

[ ]
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IN THE
SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prass that a writ of certiorari issue to review

the _judyment below.
OPINIONS BELOW

| ] For cases|trom federal courts:
{X] None

{X] For cases)from State Courts:
The subject of the instant proceediny concerns wheter
retrial-court had jurisdiction, The opinion of petitioner's
convict?on of highest State Court below did not entertain
certioréri, where Court of Appeals has dismissed an appeal from

|
con¥ictlon after conductiny an Anders review, appears at APPENDIX

A, and |is unpublisheds The Court of Apwals opionin. from which

certioari was reguesteéﬁ dismissiny criminal appeal, 1s likewise

set forth in APPENDIX A, and is unpublished.

Subseguent dismissal of Appeal; Application For Post-Conyiction
Relief (PCR) was pursued and State obstinatel; avoiced gééé§;g7of
PCR, decisions overculing sowe of petitioner's complaints agpear
at éEZEWDIX B, and are unpublished.

The opilonion of the Sumter County Common Pleas court overruling
request| for jurisdictional review appear at APPENDIX Y, and are

unpubl ished.

The opinion of the hiyhest State Court overruliny jurisdictional

review apgJears at APPENDIX Z, and is unpublished.
e




JURISDICTION

[ ] For case|from tederal courts:
{X] None
[X] For cases fram State Courts:

The date which the highest State Court decided my case was October
18, 2022. A copy of that decision appears at APPENDIX Z.

(X] A itimely petition for reheariny was thereafter reguested on
10/28/22 (APPENDIX K), court has not replied and statuts update
was requested on 2/12/23 (APPENDIX K, p. K5), no reply.

[X] An| extension of time to file the petition for a writ of
certiorari was applied for on January 4, 2023, court did not
reply. |Status upda e for time enlargemént sent February 23, 2043,
no reply. If approved, 90 plus 60 aays would be March 17, 2023.

{X] This petition is purely base on whether sentenciny court had

Jurisdiction.

The j&risdictlon of this Court is invoked under 28 U.S.C. §
1257(a).




i CONSTITUTIONAL AND STATURORIAL

PROVISIONS INVOLVED

South Carolina Constitution, Article V Section 21 provides:

"Judyes shall not charye Jurles in respect to matters of fact, but

shall

declare the law.

United States Constitution, Amendment Fourteen provides in part:

"
ae .

No state shall make or enforce any law which shall abridye

the privilegyes or immunities of citizens of the United States, nor

shall

any State deprive any person of life, liberty, or property.

without due process ot law, nor deny to any person within its
Jjurisdiction the egual protection of the laws."

S.C. Code §

[This

16~3~657 (2015) provides:

is unavalable to SCDC inmates, Westlaw Institutionmal does

not permit historical view of State or Federal Statutes] However,
"Tesimony of the victim need not be cooboraated in prosecutions
for criminal sexual conduct."

28 USCA § 2254(b) provides:

i
"An agplicaion for a writ of habeas corpus on behalf of a pecson
in custody pursuant to the judyment of a State court shall not be

yrant

e'd with respect to any claim that was adjudicated on the

‘neritg in State court proceedings unless the adjudication ot the

claim—-

(1l)resulted in a decision that was contrary to, or involvea
an unreasonable applcation of, clearly established Federal
law, as determined by the Supreme Court of the United
States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence
‘presented in the State court proceediny.”




COMES

'

NOW, Robert William Wazney, Petitioner, who after beiny duly

sworn deposes and states:

I, Robert Wazney, Petitioner, moves this Court for Writ Ot

Certioari. Petitioner was convicted in 2015, and after appeal was taken,

in 2016?
unconstituti

Petitioner c

him because: :

the law used to convict Petitioner was declared

onal. Then, in 2017, Petitioner's conviction became tinal.

%alms his retrial Court did not have jurisdiction to convict
]
§

"An unconstitutional law is Void, and is no law. An
offence created by it is not a crime, a conviction
uUnder it is not merely erroneous; but 1s illeyal and
void, *377 and cannot be a legal cause of .aprisomient.
It is true, it no wcit of error lies, the judyment
may be final, in the sense that there may be no means
of reversing it. but personal liberty is of so yreat
doment in the eye of the law that the judyment ot an
inferior court affectinyg it is not deened so conclusive
ut that, as we have seen the yuestion of the court's
authorlty to try and imprison the party may be reviewed
0n habeas corpus by a superior court or judye having
uthority to award the Jrit. We are satistied that the
Jresent 1s one ot the cases in which this couct is
éuthorlzeo to take such, ucisdiction. We think so
wecause, it the laws are unconstitutional and void
the Circuit Court acquired no jurisdiction of the
causes. It's authority to indict and try the petitioner
ose solel;y upon theses laws.

Ex_ pare Siebold. 100 US 371 at 37077, iU Otto 371, 25 L Ed. 717 (1879Y).

- —

Petltibner further moves the Court that an order and rule be

entered and

inprisonment

issued directing his imnediate release from his illegyal




l SYNOPSIS / INTRODUCTION

On retrial, Petitioner was convicted in the Circuit Court, City of

Sumter, 50th Carolina, Matie Murphy, J., of criminal sexual conduct.
Petitioner a;};pealed. Subsequent to Petitioner's convict;ion. while his
case was peinding on direct review, State criminal statue Code §
16-3-657, us§d to instruct jury on Petitioner's retrial, was declared
unconstituticlbnal. deyriving Petitioner's retrial Court jurisdiction to
convict. the State Court of Appeals affirmed conviction. Oertiorai’i; not

entertained / APPENDIX A /. PCR not entertained. Appeals of Court

failure to entertain PCR dismissed, rehearing denied /_APPENDIX B /.

Petitioner amended his PCR / APPENDIX Y /. Amended-PCR not entertained

S eper———

/_APPENDIX Y, pp.i-1 /. Appeal of Amended-PCR to State Supreme Court not

Aol

entertained / APPENDIX Z /.

J

Petitioner réquests federal relief by certiorari.




SYATEMENT OF THE CASE

Fol lowiny, a _ury mistrial in the_Circuit Court of the City of
Sumter, South Carolina, conducted in March 2015, was a 41.115‘] retrial had
April 2015, Petitioner, Robert William Wazney, was convicted of criminal’
sexual conduct, - Matie Murphy, J., in viclation ot relevant State
statutory la‘w(s).. Petitioner appealed. Code § 16-3-657 is a rule for
the conduct of criminal prosesutions é_md was used in Petitioner's
retrial. May 4, 2016, in an unrelated casé, a panel of South Cagolina

Supreme Court held Code § 16-3-657 unconstitutional. See State v. Stukes

. 4l6 S8C 493, 787 SE2g 480 (20i6). Petitioner's .State—grovm’led '
appellate~counsel filed a no-merits 'Anders' brief on May 25, 2015‘
September 25, 2016 Petitioner filed a ‘'pro-se' briei on  agpeal,
challenyiny the retrial court of inaccurate transcripts, Pétitioner
bein, removed from critical staye of retrial durimny evidentiar:) hearing,
denral of compulsory process, denial of confrontation, denied access to
courts, im,:n.;"o,ger , irthJéaCMIterxt of allegyed victim testimony, retrial
. counsel failx;re to tully inforw Petitione'r) actual innocence, and other
things. Petiétioner and his appellate-counsel failed to challenye the
co’ns'titutionéialit/ of Code § 16-3-657, both ‘oef_ore the retrial court .ar;d
in Petitionerf:'s appellate brief(s), also failiny to aryue on gypeal t;hat
the State Céurt should applj the holdiny in §_§_Akﬁ to his case. The
State Court of Appeals arfirmed. Certiorari not entertained. PCR not

entertained.



‘ Petitiﬁner timely filew a PCR, howéver, the town-clerk repeatedly
fails to docket the PCR with the Court. In expectation of continued
town-clerk ndsfeasance, Petitioner ocut of caution filed PCR with State
Supreme Court to escape State-tactic to claim default by a late filiny.
State Suyreme Court said "Aoolication tor Post-Conviction is [now] filed
with the circuit cbﬁrt", it will not entertain the PCR, and instructed
Petitidner ito file indictment numbers with tOWn—Cierk .as theys wvere
excluded from the PCR. Petitioner filed PCR Supplement--the indictment
nunbers--papers with town-clerk however there was never a ceply.
Petitioner then filed several appeals to State Supreme Court concerning
the town—c;e:k misfeasance in where tan—clerk was not filing
Petitioners PCR papers with the Court, &ll Petitioner's appeals were
dismissed, én; rehearing dénied. Petitioner continued on with federal
Habeas Cor@us; which was diswmissed for failuré to exhaust and
instructinglpetitioner to file his PCR with the town-clerk again. Over
the course of four years of resdbmittina PCR and complaining, to in;lude
a U.S. Suyreme Court Writ of Certiorari bein, dismissed, Petitioner
filed an 'Amended—PCRf with Sunter ,Ccuﬁtj town-clerk, which is the
sfecifié.sgagé of the proceeding of ficst instance when the guestion of

‘sub_ect matter Lurisdiction is raised, particularly stating:

"ROBERT WILLIAM WAZNEY was denied the right ...
guaranteed by the Sixth and Fourteenth Amendments
to the United States of America Constitution
! ... |wvhere] ltihe Government applied a state statute,
which was found unconstitutional on its face, before
Applicants conviction was tinalized ... {where]



|
i
1
i
|
!

Government Application of unconstitutional statute
made accused Applicants conviction unfair ..., land]
Court’'s instructiny Jury on S.C. Code § 16-3-657
statute, was unconstitutional and is effective in
this case pending on direct appeal."

{
!

/ APPENDIX Y, p.Y 18 /. Town-clerk treated Amended-PCR the same as PCR,
it sent enti%re Amended-PCR back to Petitioner with a post-it note
claiming it <:31d not receive a PCR / APPX. Y, p.i /, notwithstanding a
photocopy of !the oriyinal PCR being in the envelope with, and as part
of, Amended—PiCR papers. Petitioner appealed to State Supreme Court with
detailed Exp;flanation / APPX. X /. This is where specifically the
identical qu?stion of jurisdiction was raised in the State High Court

(see same q’chtation above), / APPX X, p.X 65 /.

Applyir;g well establishedm inciples Céncerning the retroactive
application ?f new rules for criminal prosecutions to cases pending on
direct revie;w. the State decision in Stukes deprived Petitioner's
retrial Court of jurisdiction to convict him under Code § 16-3-657.

Because StatL decision in Stukes implicates the jurisdiction of the
i
retrial courtF, for the reasons that follow, this Court should reverse

Petitioner's }conviction on jurisdictional grounds.
|

|




I. RELEVANT FACTS

In the course of Petitioner’'s April 2015 retrial, the Court
instructed the ,ury on South Carolina Statute S.C. Code Amn. § 16-3-657. .

(2015). Code § 16-3-657 (2015) provides:

“Testimony of the victim need not be corroborated
in prosecutions for criminal sexual conduct."

/ Appx. C ;. p:245, lines 1-3 /. This provision of law was bolstered
throughout the retrial, Petitioner gyave no testimony, neither Petitioner

nor the Staté obected, and the jury convicted Petitioner as charyed.

Subseyuent to Petitioner's conviction, while his case was pencily
ort oirect review, a ganel ot South Carolina Suoreme Court held that the

provison of Code § 16-3-657 is unconstiruiionag;'dgclarins:

"instructing, the jury on this statute

[, providing that testimony; of the victim
need not be corroborxated in prousecutions
for criminal sexual conduct,] is an
impermissible charye o the tacts andg -
therefore unconstitutional." '




‘ IT. JURISDICTIONAL BAR
“An - unoonstitutional law is void and is not law. An oﬁfence
created by it is not a crime. A conviction under it is not merely
erroneous, but is illejal and void, andbcannot be a legal cause of.

— o ——— — . - -

See also Fraser v. Commonwealth, 16 Va.App. 775, /77, 433 SEzd 37, 38

(1993)("A court lacks _urisdiction to enter a criminai _udgent if the

Judyment is predicatea ugon an unconstitutional or otherwise invalid

statue or ordina—nce."); United States v. Baucuw, 80 13a 539, 540-41
(D.C.Cir.1996)("{O]nce a statute has been declared unconst.ityt,ic.nml, the
... courts ‘thereafter have no _urisdiction over allebec violations
(since there is not vaiio’ "law ...' to enforce)....").

Following Stukes, the courts of South Carolina cleacly lack
urisdiction to convict an accuseé wder the provisions of Code ¢
16-3-657 t:hét Stukes held to be unconstitutional. The ,urisdictional bar
also extends to a conviction obtainéd Jrior to tﬁe date of the Stukes
decision but one which is still pendiny on direct review.

| "{A] new rule for the conduct ot criminal b»rosecutioris is to be
agpl ied retroactivel, to all cases, state or federal. E)en{:n'.n«., on airect
review or rjlot /et final,v with no exception tor cases in which the new

rule constitutes a 'clear break' with the past.” Griftith v. Kentucky.

479 U.S. 314, 328, 107 S.Ct. 708, 716, 93 L.Ed.2a 649 (l987), The
concept that ,,Ltdicial decisions are to be applied retroacti\)elj "stews
i

from the Blackstonian view, that _udyes do not make law, they findg law.

Judicial declaration of law 1s merely a statewment of what the law has

always been." Cash v. Califano, 621 F2d 626, 628 (4th (.‘1lr. 1980).

lo



Principles of e uity agylicable to the treatment of defendants similacly
situated compel the application of a new rule of law to cases still
pending on direct review. See Griffith., 479 US at 323, 107 S.Ct. at 713
(“{Tlhe inteyrity of _udicial rewiew rewuires that & apply that rule to
“all similar;cases pending on direct review;“j.“[Tjhe Lroblem with not
ayyljb{g new rules to ases penain, on direct review is ‘the actual
inequity that results when the Court chooses which of many similarly
situated ocefendants should be the chance beneficiar' oﬁAa new rule."

16. (ywoting United States v. Johnson, 457 US 537, 556 n. 16, 102 S.Ct.

2579, 2591 n. 16, 73 L.BA.2d 202 (1982)). Additionally, Stukes

recoynizes rgetroactivite apyplication stating:

"lt)herefore, our ruling is eitective in this
case and those which are pelolly, on airect
review or are not yet final".

Stukes SC at 503, 787 SE2d at 485.

In liyht of these principles, the rule of Stukes, undoubtedly a
v“new rule”lfor Jrosecutions under Code § 16-3-657, should be " apolied
fetroactivelj to Petitioner's case. The provision of Coce § i6—3~657
which Sou#h Carolina Supreme Court held unconstitutional as an
inpermissable charye on the facts in Stukes 1s ycéciseij the provision
on which. the _ury was insfructed, and Petitioner was ultimately
convicted. By virtue of the retroactive application ot Stukes, it should
be held that the cetrial court lackéd Jurisdiction to convict

Petitioner.

]



I1I. PROCEDURAL BAR

Petitioner failéd to challenje the constitutionality of Coue ¢
16-3-657, both before the retrial court and :in'.his appellate brlei, he
also failed‘ to aryue on appeal that court should apply the holding in
Stukes to his case. |

It 1s .\s'\-..‘ll accepted that a u‘uestio.n'of sub_ect matter ;,urisc‘icﬁion

can be raised by a party, or sua sponte, at any time. E.g. Emery

Worlawide Airlines, Inc. v. U.S., 47 Fed.Cl. 461, 2000 WL 1222171,

McCullough v. McCullough, 242 SC 108, 130 SE2d 77 (1963). Likewise, it

is well established that the contemgoraneous ob,ection rule may not be
invoked to bar consideration of an appeal which attacks the Jurisdiction

of the circuit court. E.y., U.S. v. Cotton, %35 U.S. 625, 630 (2002),

Levi v. Northern Anderson Couut, ENMS, 762 SEz2d 44 (sC Ct.Bggo. 2014).
Because the;disb)ositive issues here is oune of Jurisdiction, it should be
held that its determination 1is uot procedurally defaulted by
Petitioner's failure to raise it.

Contrar; to Petitioner's failure to challenge on aﬂ.)e.al,
petiticner aid raise the issue of JuriSQictior: under PCR which the State

failed to e;xtertairl.'

Petitioner does not ask this Court to r‘u.Le on  the
constitutionality of Code § 16-3-657 for the first time on ayppeal, here,
unlike in Baucum, the éorxstitutiox;al. issue has been resolved.. _S%e_é

-held the provision of Code § 16-3-657, under which Petitioner was

convicted, unconstitutional. The issue here is purely _urisdictional.

[



This éourt should apwly the _urisdictional implications of Stukes
to Petitionier's case limited both by the procedural osture. of
Petitioner's «case and by well established principles concerning
retroactive Iagglication of new rules for criminal prosecutions. The
fetroactive‘apglication of Stukes to a case pending on direct review
does not disturb wéll-settleo pwrinciples of finality. Rather, This
Gourt's decision shoulo effectuate the balance between fimality and
tairness that the principles of retroactivity seek to establish.

While the provisions of the statute uncer which Petitioner was
convicted wére presumptively valid at the time of his retrial, they are

conclusivelj unconstitutional now and were so before he filed his

appellate brief(s), before his direct review dismissal State v. Wazniey,
2107 WL 4817153, and before di?ect review was complete (S.C. Sup.Ct.
case 2017—0@2098)i This Court should tind that.the Jrinciples applicable
to the jurisdiciton of the retrial court and the retroactive agplication
of new ruleé for criminal prosecutions as well as the imyerative‘oeuanda
of fairnes$ and eyuity demand that Petitioner's cénviction be reversea

and dismissed.

13



Case From State Court
How Federal Question Was Raised

and Passed Upon

The Federal question(s) here presented were specifically raised on
July 22, 2(!)22 by a written motion to Supplement Application For
Post-Conviction Relief (Appendix ¥_. é)p. _z___ i _f_z__ ) and awain on
September 19, 2022 by a written motion of Notice Of Apyeal  with
Explainatioﬁ (Appendix ZJ, [EEN )_(_f_w X 6]). Each said motions was
overruled without opinion or other explanation (Appendix X, Z_)

Petitioner's Federal claims were thus made at the earliest opportunity

and were renewed at each stage of the proceedings below.

14



ARGUMENT
Petitioner contends his detention in the penitentiary, under the

above sentence, is contrary to the laws of the United States.
I. --FACTS SHOWING THAT THE TRIBUNAL HAD NO JURISDICTION--

Late 2013 Petitioner is indicted under minor-victim testimony .
tracking the language of relevant criminal statutes. April 2015,
Petitioner's retrial Court instructed the jury on South Carolina Code §

16-3-657 (2015):

f’?Testimony of the victim need not be corroborated
in prosecution for criminal sexual conduct."”

/  AppxX. C ¢ pe. 245, lines 1-3 /. April 15, 2015 Petitioner is

convicted, as indicted, solely on the testimony of the minor-victim
under the provision of Code § 16-3-657 (Emphasis added], State's case
resting exciusively on the teétimny of the minor-victim and other
witnesses who recountea the anuse as disclosed to them. See / App. € /

see, also, State v. Pacheco, Op. No. 2016-WP-414, 2016 WL 5799734

(SC.Ct.App. Filed Oct.5, 2016)(findiny that charging the jury with Code
§ 16-3-657 was not harmless beyond a reasonable doubt in where State

relied exclusively on minor-victim testimony.). Petitioner Appealed.

5 | | ,



May 4, 2016, while Petitioner's case is on direct review, South
Carolina Supreme Court declares:
flinstructiny the jury on [16-3-657] statute, |[providing
that testimony of the victim need not be corroborated
in prosecution for criminal sexual conduct. ] is an

impermissible charge on the facts and therefore
unconstitutional.”

State v. Stukes, 416 SC 493, 787 SE23 480 (2016).

A.
Effect of determination of total
unconstitutionality of leyislation
Unite& States Supreme (ourt has recoynized, "[ajn unconstitutional
Act is not é law, it confers no rights, it imposes no duties, it affords
no yrotectign, it creates no office, it is, in leyal contemplation, as

inoperative as thouyh it had never been passed." Norton v. Shelby Cty..

118 US 425, 442, 6 s.Ct. 1121, 30 L.Ed. 178, 186 (1886), Board of Com'rs

of Oxford, N.C. v. Union Bank of Richmond, Va., 96 F. 293, 37 C.C.A. 493

(1889), Swiceyood v. Thompson., 435 SC 63, 865 SE2d 775 (2021), that is,

it is void ab initio, Norton, supra., Berystrom v. Palmetto Health

Alliance, 358 SC 388, 5% SE2d 42 (2004)(When a statute is found

unconstitutional, we have recoynized the ‘'yeneral rule that an

adjudication of [the] unconstitutionality of a statute ordinarily

reaches back to the date of the act itself....'(citation omitted)).

| RS |
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Once a statute is determined to be unconstitutional, it
-invalidates the law in its entirety, and no private citizen or division
of the st:ate.I may take any further action pursuant to its provisions. A
statute is rendered completely inoperative if it is declared facially
unconstitutional. A contract that rests on an unconstitutional statute
creates no oj?oli«,ation to be 4im9aired by subseqyuent litigation. No one is
bound to obey an unconstitutional law, and no courts are bound to
enforce it. A law contrary to the United States Constitution may not -be

enforced. $ee annotation, Effect of determination of total

unconstitutionality of leyislation, 16A Am. Jur. 2d Constitutional Law §

19%4.
|

Once ‘a statute has been declared unconstitutional, courts

thereafter have no jurisdiction over alleyed violations Id., U.S. v.
Baucum, 80 F.3d 539. Upon a statute beiny declared unconstitutional on
|

its face, ' convictions based thereon are void Effect of ...

e ————————— - wrtre

t_:gconstituti'onalil:if supra., Saunders v. Commonwealthl 62 Va.App. 793,

753 SE23 602 (2014), ,udgment aff’'d 2015 WL 10945236 (va. 2015), Ex

parte Hollman, 79 SC 9, 60 SE 19, 21 L.R.A.N.S. 242, 14 Am.Ann.Cas. 1105

(1908)("1f the statute under which a conviction is had is null and void
~as in conflict with the Constitution, the court is without

jurisdiction.") [emphasis added], see, also. Ex parte Siebold, 100 U.S.

375, 25 L.Ed. 717.

7



B.
Criminal conviction and judyment under

unconstitutional Act -is void

United (iStates Supreme Court in Siebold held: ~

| |

An unconstitutional law is void, and is no law. An
offence created by it is not a crime, a conviction

der it is not merely erroneous, but is illegyal and
void, *377 and cannot be a leyal cause of imprisonment.
It is true, if no writ of error lies, the judgment
may be final, in the sense that there may be no means
of reversiny it. But personal liberty is of so great
moment in the eye of the law that the Jjudyment of an
inferior court affectiny it is not deemed so conclusive
k?ut that, as we have seen the yuestion of the court's
authority to try and imprison the party may be reviewed
on habeas corpus by a superior court or judye haviny
authorltg to award the writ. We are satisfied that the
present is one of the cases in which this court is
authorized to take such jurisdiction. We think so.,
because, if the laws are unconstitutional and void,
the Circuit Court acyuired no jurisdiction of the
causes It's authority to indict and try the petitioner

qrcx:e solely upon these laws.! |Emphasis added].

|
\

Ex_parte Siebold, 100 Us 371, at 376-77, 10 Otto 371, 25 L.Ed 717

(18/9). ‘

The ;.1;1 jority rule is that where a statute or ordinance making
certain actg or omissions a‘crime is unconstitutional or invalid, a'
final Judgmeéc Jredicated upon the validity of such leyislation is void,

yenerally upon whe the theory that the court had no _.urlsdlct ion to enter

[
'
I

|
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the judyment that it did. Ex parte Siebold, 100 US 371, 25 L.Ed 717, Ex

parte Yarbrouuyh, 110 US 651, 28 L.Ed 247, 4 S.Ct. 152 (1884), Re Coy.

127 us 731, 32 L.Ed 274, 8 S.Ct. 1263 (1883), Re Nielsen, 131 US 176, 33

|
L.Ed 118, 9 s.Ct. 672 (1889). Ex parte Hollman, supra., Fraser v.

Commonwealth, 16 Va.Bpp. 775, 777, 433 SE2d 37, 38 (1993)("A court lacks

jurisdiction to enter a criminal judyment if the judyment is predicated
i

i s . . . .
upon an unconstitutional or otherwise invalid statue or ordinance.!f).
1

See, Annotation, Validity and Effect of Judyment based upon Erroneous

|
View as to Constitutionality ot Validity of a Statute or Ordinance Goiny
T

to the Merits, 167 A.L.R. 517, 519-20 (1947).

United States Supreme Court in Brown v. Davengort

"... came to view the 'limited' class of void
suWdgments to include '(i) detentions based on
assertedly unconstitutional statutes' Stone v.
Powell, 428 US 465, 476, and n.8, 96 S.Ct. 3037,
49 L.Ed.2d 1067 (1976)(citiny Ex parte Siebold;,
luu Us 371, 25 L.Ed. 717 (1880)f Ex k)arte Lange,
85 US lo3, 18 wall, 163, 21 L.Ed. 872 (1874),
?ator 465-474). i

Brown v. Davenport, 142 S.Ct. 1510, 212 L.Ed.2d 463, 22 Cal. Daily Op.

Serv. 3863 (2022).
|
Judyment of a Court lacking _Jurisdiction is void. Burnham v.

Superior Court of California, County of Marin, 495 US 604, 608, 110

S.Ct. 2105,i109 L.Ed.2d 631, 58 USLW 4629, Ross v. Richland County, 270

SC 100, 240 SE2d 649.



i C.
Effect of Lack of Jurisdiction

of Trial Court

A Judgment issued by a trial court without _juisdiction is a
nullity. Witbout surisdiction, there is no authority to give _udyment
and ;udgmentjso entered is without force or effect, it binds no one and
is not entiéled to any respect. A void juduyment is in leyal effect no
sudgment : noirights are acyuired or divested by it, it neither binds nor

bars any one} and all proceedings founded upon it are worthless. See 46

Am._ Jur. 2d Judgemnts § 25. "Without jurisdiction the court cannot

proceed at all in any cause. Jurisdiction is power to declare the law,

and when it ceases to exist., the only function remaininy to the court is

that of announciny the fact and dismissing the cause." Steel Co. v.

- o rep——— wetionrem——

Citizens fof a Better Enviromment, 523 US 83, 118 S.Ct. 1003 (1998),

|
B.R._v. F.C.S.B., 17 F.4th 485, Limehouse v. Hulsey, 404 SC 93, 744 SE2d

T

566 (SC s.Ct. 2013).
|
|
"I a case where a court acting beyond its
urisdiction has committed a party to prison, a
‘habeas corpus is the proper remedy, and affords
jthe means of tryiny the question ... [tlhe writ
does not issue of course, but the party must
‘show that he is imprisoned by a court havinyg no
i;,urisdict:ion.“
i

Ex pacte Watkins, 28 US 193, 3 Pet. 193, 1830 WL 3901, see, also, Brown

|

|
v. Davenport.

|
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In the‘ casé at bar, the indictiments are menifest of victim
testimony and the State's intention by Jury instruction to invoke it'é
authority, and the Court; by yivinyg the Jury instruction, decided that
the business of the State, exclusive to those authoritive principals
within the éccusations within the indictments, is under authority of
State Statutel 16-3~-657. The indictments under Guestion were presented to
and decided by the retrial Jury against the contention of the
Petitioner. The record, therefore, shows affirmatively that the
unconstitutionality of Statute 16-3-657 invalidates the indictments
which are being directly drawn in question in where Retrial Court had no
Jurisdiction.

““pA valid and sufficient accusatory intrument is a non-wiavable
jurisdictional prerequisite to criminal prosecution. Thus, a valid
indictment ... is essential to the court's jurisdiction in a criminal

case. [citations omitted]" 41 Am. Jur. 2d Indictments and informations %

20. lﬂThe purpose of the indictment ... [is] to show that the parties
construed and understood the accusation in a particular way and desired
the court to do the same. Goto v. Lane, 265 US 393 at 403. ‘?Every
indictment is based upon the existence of a valid law annexinyg a penalty
to the offence charge If *821 that law is unconstituional, it is void.
It is no law at all, and there is no penalty to inflict." Saunders v.

Commonwealth, 62 Va.Apgo. 793, 753 SE2d 602 (2014)(quting Pine v.

Coxmnonweal‘t_hf 121 va. 812, 93 SE 652 (1917)(finding that where a
criminal law is unconstitutional, the indictment for vilating it is void

because there is no crime. )).

al



“‘an unconstitutional act is no law at all, and no court
has a riyht to imprison a citizen who has violated no
law, and such restraint, even if execcised by a court
under the guise and form of law, is as subversive of the
right of the citizen as if it were exercised by a person
not clothed with authority, Siebold, supra. ... The same
effect obtains where a trial couct, in instructing the
Jury: yives an unconstitutional interpretation to the
statute which was alleyedly violated, and a conviction
thereunder is void, In re Klor, 64 Cal. 2d 8le, 51 Cal.
Rptr. 903, 415 P.2d 791 (1966)."

Habeas Corpus on_ Grounds of Unconstitutional or Void Statute oc

Ocdinance, 39 Am. Jur. 2d Habeas Corpus § 30. In EX parte Holiman, 79 SC

9, 60 SE 19 (1908):; the court held unconstitutional a statute that made

it a crime for a sharecropper to breach a contract to perform work on a
farm Id. at 11-12, 25-26, 60 SE at 20-21, 26. The Hollman court reasoned
that because an unconstitutional statute is void and not law, no court
has jurisdiction to convict under such a statute Id. at 11, 60 SE at 20.
"'[Wlhen a séatute is adjudyed to be uncmstitutional, it is as if it
had never been. Rights cannot be built up under it; ... it constitutes a
protection to no one who has acted under it.'" Berystrom, supra. quoting

Atkinson v. Southern Express Co., 94 SC 444, 453, 78 SE 516, 519 (1913).

See, also, ygenerally, Bffect of Determination of Total

- ———— . ———r—

194. "Void indictment{s] makes judgment of conviction void for lack

gurisdiction of subject matter." Wells v. Sacks, 115 Ohio Appy. 219, 20

Ohio Op.2d 304, 184 NE2d 449 (10th Dist. Franklin County 1962); State v.
Knutsen, 153 Idaho 199, 345 P.3d 989 (2015)(the trial court does not
acyuire subject matter Jjurisdiction over crimes charyed in a void
indictment), Dyno v. Hillis, 274 A.D.2d, 712 NYS2d 183 (3d Dep't 2000);

see also, Siebold, supra.

Ad



II. ——HABEAS COURT JURISDICTION

REVIEW PROCEDURE—

It thé offence charged in an indictment is colorless or an
impossible one under the law, there is no jurisdiction in a court to
render judyment thereom. Thete is nothing upon which to base a judgment,
and, if a prisoner is held in custody under sentence on such indictmeht.
void on its face, he may be discharyed from such custody upon writ of

habeas corpus by another court having authority to entertain the writ.

Ex parte Siebold, supra., Ex parte Yarbrough, supra., United States v
Pridgeon, (1894) 153 US 48, 38 L.EQ. 631, 14 Sup.Ct.Rep. 746, Andrews v.
Swartz, (1895) 156 US 272, 39 L.Ed. 422, 15 Sup.Ct.Rep. 389.' érowri Ve
White, (1928, C.C.A. 8th) 24 F.2d 392. Upon an application for habeas
corpus on éround as such, the court does not simply review the
correctness of the conclusion of the trial court as to the violation of
the statute by the petitioner, or the decision of the higher court as to
the sufficiency of the information filed ayainst him, the question is
not one of guilt or innocence, but simply whether the court below has
jurisdiction.to try the issue. Re Gregory (1911) 219 US 210, 55 L.Ed
184, 31 Sup.Ct.Rep. 143.

In any federal habeas proceeding , where the petitioner seeks the
benefit of a new rule of constitutional law, courts must first determine
whether the rule actually gualifies as new, and then whether that rule
applies retroactively to the case. 28 USCA § 2254(d). Knight v. Florida

Department of Corrections 936 F.3d 1322 (1lth Cir. 2019).



Relevant Procedural History Concerning

Retroactivity and Jurisdictional Bar

April 2015, Petitioner's trial de novo (retrial) based soley on
circumstantidl evidence consisting of alleged victim testimony, and
retrial hinying on witness cerdibility, retrial Court instructed Jury on

South Carolina Statute 16-3-657 (2015) stating:

¥ Testimony of the victim need not be corroborated
in prosecutions for criminal sexual conduct"”

(APPENDIX C, :Retrial transcript p 245, lines 1-3).

April 15, 2015, Petitioner is convicted and sentenced (APPENDIX C.
Retrial transcript pp.M57-5§, lines /6 ¢t5%; and APPENDIX K, ‘Sentence
Sheets') to 80 years imprisonment. AFLA - C{f¢261*6,?/ AG6 , 269,

April 24, 2015, Notice of Appéal of the retrial is filed with
South Carolina Supreme Court (State High-Court) (APPENDIX E, 'Notice of
Appeal') | < uwgvAZLABLE 7

May 4,‘ 2016, State High-Court held that trial courts instructing
the jury on Statue 16-3-657 is unconstitutional, and it's holdiny is
effective in cases on direct review, State v. Stukes, 416 SC 493, 787
SE2d 480 (2016).

May 25, 2016, Petitioner's appellate counsel files 'Anders' Brief
(APPENDIX F,: ‘Anders Brief of Appellant’ (2015-000884)) or no-merits
brief againét Petitioner's retrial, appellate Counsel failed to raise
the retrial's error of Court's charyinyg the Jury with unconstitutional

Statute 16-3+657 (2015).
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July 26, 2017, Petitioner's appeal is dismissed by South Carolina

Court of Appeals (APPENDIX A).
And thouyh not reyuired to ascertain retroactive application,

Petitioner reLuested time to file Certiorai with S.C. Supreme Court who

denied the t:ime extension because they do not entertain petitions for
writs of certiorari Qhere the Court of Appeals has dismissed angk appeal
after conductiny an Anders review (APPENDIX A, p.A 3 (2017-002098))
October 16, 2017. Rehearing denied January 24, 2018 (APPENDIX B, pp.B

28-B 29).

Thereaﬁter, Petitioner ailigyently, over the course of greater than
four years, :attem,_.»ted-—and tailed—to yet his PCR docketed and heard
(APPENDIX B, |pp.B 2-et sey, ). Midstream 6 Petitioner accused and provided
proof to S.C, Supreme Court that the town-clerk is bedmy misfeasant,
S.C. Supreme Court very quickiy dismissed that action (APPENDIX B, p.B
13), and is when Petitioner's subseguent papers were deemed 'trivolous’
and the S.C.|Supreme Court started refusiny Petitioner's papers due to
lack of filix%u, fees even thouyh Petitioner provided proof of indigyency
and other needed papers. This information is pertinent because
pacticularly |APPENDIX B at paye B 23, Petitioner ayain reyuested PCR
review which was refused ue to tiling tee, notwithstanding South
Carolina does not require fees for criminal convictions according to
their Rules of Court and Case Laws, This obstacle course has delayed and

delayed PCR over and over ayain, and never beiny docketed with the

1

Sumter County Court. Petitioner sued the town-clerk, unsuccessfully

(APPENDIX B, |pp-B 5-7, B 16-18  see also U.S.Sup.Ct 19A420/19-6563).
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1
Octobef 28, 2022, MOTION TO REINSTATE and PETITION FOR REHEARING
filed with State Higyh~-Court (APPENDIX K, (2022-001443)). No reply.
February 12, 2023, Petitioner files 'Stautus Update' of
2022-001443 with State High-Court (APPENDIX [)- No reply.
Whether a void Judyment is void is a question of law. Jim &

Maryann Plane Family ‘drust v. Skinner, 157 Idaho 927, 342 P.3d 639

(2015); J & M Securities v. Mees, 519 SW3d 465 (Mo.Ct.App.E.D. 2017),

reh'g and/or transfer denied (Apr. 27, 2017) and transfer denied, (June

27, 2017) and trandfer denied; Hagen v. Hagen 282 SW3d 899 (Tex. 2009).

Bentonfv. Maryland 395 Us 784, 23 L.Ed.2d 707, 89 S.Ct. 2056 (also

holding that the gyranting of a new trial on a charye of which an accused
was convicted camot be conditioned on his accepting reindictment and
retrial on a charge of which he was acquitted under the void

indictment). .

1

Ct. (1891) 92 Cal 239, 28 P 341, said: " Would petitioner have a plain,
speedy, and adeguate remedy in the ordinary course of law? If there be
such remedy, it must be by appeal. But it would be a difficult
proposition :to maintain that a defendant in a criminal case, forced
through alllthe stayes of a trial for felony without any indictment

|
ayainst him, or, which is the same thiny in effect upon a void

ingdictment. would have a plain, speedy, and adeguate remedy, because,
atter conviction and judyment, and perhaps after sufferiny the iynominy
of imprisonment in the state prison, he could have the illegyal

. . ¥
proceediny reversed on appeal.
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PETITION

!

]

Petitioner, ROBERY WLLLIAM WAZNEY, alleyges:

1. Petitioner, ROBERT WILLIAM WAZNEY, 1is beiny illegally
confined and restrained of liberty at Evans Correctional Institution by
South Carolina Department of Corrections.

2. This illeyal confinement and restraint is by virtue of
petitioner's |haviny been arrested under the purported authority of
warrants issued by Judge of the General Sessions Court of Sumter County.
State of South Carolina, based on indictments returned by a grand jury

impaneled by |the judge of that court, which was filed on or about April

10, 2014: $arch 12, 2015; and in Cause Nos. 2014-GS-43-0317,
2015-GS 43—03;33, and 2015-GS-43-0334, styled THE STATE vs. ROBERT
WILLIAM WAZNHY. True and correct copies of the indictments and warrants
*** are attached to this petition and made part of tﬁis pleading
(Appendix Ci |ppe 260~269),

3. In said indictment and cause, petitioner is charyed with
having, committed an act which would constitute a crime undér Code
Section 16-3-657.

4. Petitioner is not -beiny held in confinement or under
restraint by |said South Carolina Department of Corrections to answer any

charye of any character other than the mentioned charges.

———

*** Copies of Warrant(s) requested from town-clerk MArAcH 7 2023.

~
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5. The mentioned statue is unconstitutional and void because it
violates the provisions of Article V, Section 21, of the Constitution of
South Carolina, and the provisions ot the Fourteenth Amendment to the
Constitution of the Uﬁited States of America, in the following manner:
Instructing the jury on statute [16-3-657], providing that testimony of

the victim need not be corroborated in prosecutions for criminal sexual

conduct, was: an impermissible charye on the facts and, therefore

unconstitutioLal-. Retrial Court acyuired no jurisdiction of the causes;
]

| .
and trials violated due process of law. Because of these facts, the

confinement and restraint of petitioner under the statute are illeyal
and violative of petitioner's constitutional rights.

A courjt should determine in a habeas corpus proceeding the
|
constitutionality of the statute under which the petitioner is held and.

it it proves to be unconstitutional, discharge him. Minnesota v. Barber,

- ——— - —— -

136 US 313, 34 L.Ed 455, 10 S.Ct 862; Ex parte Daniels, 183 Cal 636, 192

P N R Y ]

P 442, 21 ALR 1172; Pounds v. Darliny, 75 Fla 125, 77 So 666, Henderson

- — -~

v. Heyward, 109 Ga 373 324 SE 590; Commonwealth v. Huntley. 156 Mass

236, 30 NE 1127, State ex rel. Luria ¥ Wayner 69 Minn 206, 72 NW 67,

- " — > — — i ——— o e

o — L e -

Qc_ggg_tg_p_'gera_rjr 65¢Miss 8U, 3 So ld4, Re Moyninan, 332 Mo 1022, 62 SW

. - . ———r ettt -

123 NJ Eqg 4891' 198 A 203; State ex rel Gaulke v. Turner, 37 ND 635, 164

N4 924; Re Uhger, 22 Okla 755, 98 P %9, Kelley v. Meyers, 124 OR 322,

|

263 P. 90, 5i6 ALR 661; Wanysness v. McAlpine, 47 SD 472, 199 NW 478;

PRt SaptdnigbuiSpgie e S e

)
O'Haver v. Montyomery, 120 Tenn 448, 111 SW 449; Ex parte Farnsworth, 71
Lontgyomery aLte 324

e et S

Tex Crim Rep| 342, 135 SW 535; Servonitz v. State, 133 Wis 231, 113 NW

- —— ——

277: Re Wright, 3 Wyo 478, 27 P 565. [EMPHASIS ADDED].
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PROCEEDINGS DIRECTLY RELATED
To THE CASE IN THIS CUURT
(Arisen from the same trial court case as the case in this court)

_ourt Docket_No: Capt_on Dafe of Judgmen
S.C. Ct. App. 2015~000884 State &/. Wazney
S.C Sup. Ct. 2017-002098 State v. Wazney 1/24/18
S.C. Sup. Ct. 2018-001373 Wazney v. State 8/28/18
S.C Sup. Ct. 2018-001376 Wazney v. State 8/28/18
%.C. Sup. Ct. 2018-001730 Wazney v. State 3/28/19
U.S. Dist. ct. 6:18-cv-02825 Wazney v. Warden 12/13/18
U.S. Ct. App 19-6203 Wazney v. Warden 7/24/19
U.S. Sup. Ct. 194421/19-7597 wazney /V. Warden
S.C Sup. ct. | 2019-001424
S.C. Sug. Ct.! 2020-000789 Vazney !l State K%fW5z) By cooty
S.C. Sup. Ct. 2020-001028 Wazney v. State § /20 /%o
S.C. Sup. Ct 2021- 001472 Wazney v State 8/11/22
S. C Sup. Ct. Refused by court (#CR Keview) Wazney v. State 4/1%/?2
Sumter Family Ct. 2014DR430038 Wazney v. Wazney
Sumter Family Ct. 2015DR430046 Wazney v. Wazney
Sumter Family !Ct. 2022DR4301168 Wazney v. Wazney
S.C. Ct. App. 2015-002193 Wazney v Wazney

2016-000221 Wazney v. Wazney

2016-001674 Wazney v Wazney

2016-001342 Wazney 'v. Wazney

2018-000081 Wazney v. Wazney

2018-000322 Wazney v. Wazney

2018-000918 Wazney v. Wazney

2018 000219 Wazney v. Wazney

2017-000916 Wazney v. Wa ney
S C Ct. Apy. 2017-001112

'Default’

'"Taylor Asst'

2022-000657 Wazney v. Wazney 12/1/22

2022-000755 Wazney v. Wazney 121 22

| 2022-000808 Wazney n . Wazney . 12/1/2

2022-001438 LWJazney v. Wa ney 12 /ie/22
S.C. Sup. Ct. 2019- 001666 Wazney v Wazney

2018-002032 Wazney v Wazney

2019-000056 Wazney v. Wazney

2017-001728 Wazney v. Wazney

2017-001776 Wazney v Wazney

2019-000585 Wazney v. Wazney 4/22/19

2023- 000019 Wazney v. Wazney Pendingy
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CONCLUSION

esent case is iliustrative of persistent and serious
the course of cue administration ot Jusfice by the courts
blina in connection with an important phase of the judicial
hose courts. The courts of South Carolina unjustifiably has
ppellate ocess into an obstical course for the forced
1lant Robert Wazuey in where the State Judicél Power siezed
ots  (APPENDIX M), untainted and unrelated to the crimej
ndigent; then, when Wazney in pursuit of his PCR, tiles PCR
rk, the clerk repeatedly fails 7o docket Wazney's PCR. Then
niny for yreater than four years, State Supreile Court wants

to appeal Wazney's criminal conviction and fails to see any

circunstance in where town-clerk is not docketiny Wazney's

This pattern is now beiny followed with jurisdictional appeal and

Wazney does

ot want to spend four additional years in prison fighting

to yet a claim heard by a State Corut which has demonstrated it does not

want to hear

Power of Sot

Waénej's complaints of illeyal imprisonment. The Judicial

ith Carolina is actiny in a manner which is unjust, and

unlawful, This Court alone can correct this situation and correction is

urgent ly need

led.
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Release is appropriate in this case. It is consistent with this
Court's praciiice where that decision merely reaffirms a doctrine and
theory of de«l:ision which has already been reversed by this Court wherxe
conviction deer unconstitutional law is void because trial Court did
not have juri;sdiction to convict. The decision is indefensible.

For the reasons which have been set forth, certiorari should be

granted and order ard rule be entered and issued directing Petitioner's

immediate .tel{e‘ae'ie fram his illegal imprisonment.
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State of South Carodlina

County of Marlboro]

) i
) VERIFICATION
)

ROBERT WILLIAM WAZNEY, the Petitioner above named, beiny duly sworn uporn

his oath., sa;

I have read
contents, and
counsel at t

s as follows:

the above Petition For Writ of Certiorari and know its
the contents are true ot my own knowiedye, I do not have
he time or riliny this Petition, or access to tunds for

leyal services. Given those limitations, I cannot provide turther
information regarding this legal claim in the allotted time with the

exception of

the specitic issues included in this Petition at this time.

I odeclare under penalty ot purjury thal the foreyoiny 1is true andg

correct.

March /5 ¢ 2023,

, iS¢ 29512
o etitipner, Indiyent, Pro se
// Y
/ a
/ . V/_

SWORN to and subscribe £
day of March, 2023.

/A (L.S.)

No 1‘9ub C
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