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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix to

the petition and is :

[ ] reported at : ; Or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the United States distriet court appears at Appendix to

the petition and is

[ 1 reported at ; or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

{/j For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

{/] reported at Woo v. El Pase Crly. Sheriff's 0Ff. 2022 €0 56 . or,
22 Colo; LEXIS 'foig-;, 2022 WL (7375928
[ ] has been designated for publication but is not yet reported; or,

[ 1 is unpublished.

The opinion of the ___Colorade Courf of Appeals eourt
appears at Appendix _E _ to the petition and is

{/] reported at _Woo v. El Paso Cly. Sheriffc Office, 2020 COA 134, . or,
B90 P.3d_ 534, 2020 (oic- App. LEXIS 1584
[ 1 has been designated for publication but is not yet reported; or,

[ 1 is unpublished. ‘




JURISDICTION

[ 1 For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was

[ ] No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. 8. C. § 1254(1).

{/] For cases from state courts:

The date on which the highest state court decided my case was December 12, 2022
A copy of that decision appears at Appendix __A___.

{/I A timely petition for rehearing was thereafter denied on the following date:
Janvary 9, 2023 , and a copy of the order denying rehearing
appears at Appendix __D

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

§ 24-i0-108, C.R.S. 2022

Excepl as provided in Seclions 24-10-10% fo 24~lo~106 and 2%10-/06.3, Sovereign immunily
shall be a bar Jo any aclion aqainst a poblic enfily for injury which lies in TorT or
Could lie in Torf regadless of whelher That may be the Type of aclion or the form of
telief chosen by a claimanf. If @ public enfily Yaises The isse of Sovereign fmmonily
prior fo or affer The Commencement of diswovery, the courf shall Suspend df_{(ovef}/.:
excepl any discovery necessary to decide The issve of Sovereign i'mmumTy and shall
decide such issve op mdlion. The courf's decision on Such mofion shall be a final
judgment and shall be Supjec] fo inferlocdlory appeal.

U.S. Condd. amend. X1V, § |

Al persons born or naluralized in the Uniled Stales, and subject fo the jurisdicTion
Thereof, are citizens of The Uniled Stales and of the Stafe wherein They reside.

No Slale shall make or enforce any law which shall abridge The privileges or
immonilies of Cifrzens of the Unifed Stales; nor shall any Stale deprive any person .
of life, libeiTy, or properly, withol due pracess of law ; not deny fo any person
within jts jrisdiclion the equal profecfion of The laws.

Lolo. Const, arf. II, N 25

No person shall be deprived of life, liberly or preperly, without due process of [aw.



STATEMENT OF THE CASE

A.  Facls and Procedural Hislory

On April 22, 206, law enforcemen] attesled Pefifioner James Woo (“Woo”) in - Sealtle on Suspicion
of @ homicide in E| Paso Courly, Colorado. (CEp |, m4%; p2,m6) Officers Seized all properfy That
 Woo cartied in his baggage at the airpotl, along with numerous ifems from his San Francisco
tesidence, and forwarded Them fo the El Paso Couly Sheiff. 1d. On Febluary 6, 2018, Woo was
Convicled of firsf-degree murder and Senfenced o life withouf parole.i (CEpl,mh; p33, )

On APYH I8, 2019, Woo Hiled the underlying teplevin complainl againgt the Respondenls, secking
the velum of 51 sels of seized properly as labeled in evidence. (CE pp 16) These ifems included
diamond jewelty, Cash,.eight compuler hard drives Conlaining invaluable aspects of Woos professional and
personal life, compufer Tower, ifad, iPhanes, camcorder, other digital devices, documerils, clofhing, medicafion,
elc. (¢ pp476) Woo alleged thal the defefion of most of these ilems was wrongful because they
lacked any evidenfiary valve fo the Criminal Case and were Never moved for Trial admissjon. (CF p2,776)

The Responders filed a mafion % dismiss pursvan? fo Colorado Rules of Guil Procedure (“C.RC.P)
() For Jack of subject maftfer jurisdiclion under the Colorado Govemmerlal Immunify Act (“¢aIA”)
(§ 24-10-101 fo =120, Golotads Revised Stalites ("C.R..") 2019). (CF, pp 2027) They arqoed That < (1) Weo's
Claim was batted because he filed To file a fimely nolice of claim pursvar? to § 24-10~104, (R,
2019 (CF, pp 22723 and (2) The CGIA balted Woos claim Since a Yeplevin aclion could h‘é in forf
and The Respondenls were immune  From any Sueh action: (CF, pp 24-26),

Woo filed an epposifion To the molion fo dismiss. (CF, pp 43-55) He conlended that = (1) he did

1 The People of The Slale of CGolorads . James Tukchuan Woo, No. 16CF2069, Disfricl Courl, EI Paso Courly,
(olotado . Wod's conviclion was affitmed on appeal on November 25,2020 (No. 18CAOSEH; 2020 WL Tolg3])
His pefifions for wril of cerfiorari were denied by the Colorado Supreme Courf on Maxch 29, 2021 (No. 215¢8;
202) WL 1250452) and by this CourT on November j, 2021 (No. 21-5539; 202) WL 504368%).

4.




effectively file a fimely ndice of claim wilh a properly reques] Ieﬁer, which the Prosecvlion denied
on March 22, 2019 (CF, pp ¥4=45, T 34; p 48, 7 12; pp 31-32); (2) The (GIA Vidlaled his (procedura]) due
process vight in barring his veplevio claim die To the Goloredo Couf of Apped’ holdings Thal a criminal
courl lacked jutisdiclion To addresc a pasf-senlence mofion for relom of properly (7. pp 52-5%) ; and
(3 The C&TA violaled hig (SubsTanlive) due process right by allowing the <lafe Jo arbifrily and wiongfully
deprive him and any owner of scized properly (CF pp 5052, T I5-19; p 53, 7 25).

Withou? holding @ hearing To resolve facual dispites, The dishict court granfed The Respondents’
mofion To dismiss with prejudice on July 3, 2019 based on Wods alleged failore To file @ nofice
of claim. (CF, pp 6465) IT did nf address Woos conshfulional challenge. Td.

Woo appealed, chal!enﬂin_qi () The disfict court’s failure To resolve Faclual dispules
regarding The nofice of claim tequirement ; (2) The courf’s error dismissing with prejudice on a
CRLP. 12())) mofion for Jack of subjec] maller jurisdiclion; and (3) the CAIA ConsTitdTionalily
as applied 1o his veplevin  claim. (CF, pp 70~73)

The Colorado Court of Appeals affirmed on different ground an Seplember 10, 2020, finding That:
() the CAIA barred Wods claim because a replevio achion could lie in Torf;> (2) The CGIA did
naf violafe Woo's (procedural) due process righf because he had a mearingful post-seizure remedy in the
Crimina) case before he was Sewlenced; (3) The CGIA did NoT violale Woo's (subsTanlive) due process tight
in barring his damages claim beause parfies did nof have a Consiionally profecied Tight fo Sue the

overomenT for damages for their alleged injuries 5 and () the dishict conf properly dismissed Woo's

2 “The C6TA provides that, Subjec To specific enumefdled exceplions, \S'overeign immunily chall be @ bar %
any aclion against a public enfify for injury which lies in TorT o could fie in TorT. .. & 24-10-108, CRS. 2019;
See also & 24-10-106, CR.S. 2019 (enumeraling exceplions). " Woo v. EI Pag Cly. Shenffs (ffice, 2020 COA i3k,
T 10. “[Rlepievm in definel, including @& claim for damages, is an achion which lies or covld Tie in -
Jort.” 1d. af T B(Ci'h‘ng Gify & Cty. of Denver v. Deser] Truck Sales, Inc., 837 Rd 759, 765 (Glo. 1992)),
“[Tihe CGIA does nof waive immonily for an aclien in replevin”. 1d.

5.




claim with prejudice. Woo, 2020 CoA 134 af T 1,7, I, 24 25.
Woo submilled @ pefifion for wiil of cerfiorari on Oclober 28, 2020, which The (olorado Supteme

Coul graned on Awust 16, 2021, oo v. EI Paso Gily. Sheriffs 0ff,, 202 c0 5 ("Dpinion”), 7 1.

On cerfiorari review, Woo confended Thal The CGIA violafed pmcédum! dve process in batring
his replevin claim becavse : (1) The Courf of Appeals divisions were split as To whelher a crimina)
courl had jurisdiclion To address @ posl-Senfence molion for relom of proper7y53 () the criminal courT
lacked ancillaty jurisdicion where Such mofion involved SubSfanfid new factfinding proceeding ; and (3) even
assuming i1 had jurisdiclion, The Ctiminal courf was nol reguired fo address @ mefion for refory of
Pr"PerTY or grail a lr)earinj at a meaningfu] Time. (Case No. 205c8SS, Opening Brief, pp i'1—2D Woo argued
thaf the CGIA violaled subslanfive due process because : (1) the right against deprivalion of properly
withou! dve process must encompass damages as a Safequard against the STl claim of properly los,
camage, or destruction; (2) the C4IA did nof withsland sTrict scrliny as applied o his teplevin claim; and
(3) the CGIA allowed The Slafe To engage in arbifrary «nd wrongful properfy deprivafion. Id. af pp 21-29.

On December 12, 2022, the Colovads Supreme Court issued its opinion, resolving The aforementioned split
in Courl of Appeals avfhorifies in favor of Hargrave, infra at n.3, by holding thal @ Criwinl defendant may
file a mofion for tefurn of lawfolly Seized propery jn the criming cour af various post-Senfence junclures,
Opinion, 7 4, 33, Consequently, iT affimed The Courl of Appeals’ judgment, concluding Thaf becavse Woo

now had & temedy in his Crimindl case, The CGIA did not violale his fedetal and sfake contililiond]

rights To plocedural due process in barting hic teplevin claim. Id. af 7w 5, 53. 11 did o}

3 “Glivisions of This conT have divided ovey whether @ Criminal Cour7 Felains jutisdiclion fo hear a
posf-senfence mofion for refum of properly. woo 2020 COA 3% af 71 23, (‘ompare {People v. Wiedemer ,
692 Pad 327, 329 (Gelo. App. 198%)] (1 holding That al the imposifion of @ Senfene ends & Criminal court’s

Jurisdiclion o hear a molion nef aufhorized by [oloCrim. P. 35), wWith [ People v. Hargrave, 179

R3d 226, 230(Colo. App. 2007 (holdivg #mr @ criminal courf has ancillary jorisdiclion To enferlain a post-
senfence ymofion for Yetum of properfy), ” 1d.




address any of Wods subslanfive dve process or ofher procedure due process argumenfs. 1d.

B. Preservalion with Perfinen] Quolations Pursvanf fo Rule I%(D(D(D)

Woo raised the federal gueslion Sough? o be Teviewed by Challenging The COnsT;TuTionéiiTy of the
CeiA as applied o his replevin claim in The dislict cour]: “[Wos] is esenfially deprived of The abilily
To pursve civil temedy for The fecorery of bis properfies, which would be o Violdfion of due
process. per (olo. Consl. Art. 11,% 25, and The I Amendmeit of The U.S. Condfifiton . (CE, p 52,729
Woos axgumenls in his opposifion To Respondenfs” mofion fo dismiss implicaled both provedural and subslanlive
due pracess, Colorado appellale courls have held that The [criminal] cour does nof hate jurisdiclion affer
Senlence is imposed Y (e éSZ,  22) [Respondenfc] are asking tis Courf To deprive [Weo] of the
abilify to Seek civil temedy ... So thaf [they] can Then petanenfly and wrangfully deprive [him] of
his properfies. " (CF, pp 50-51, T I5; p 53,7 25) “Based on [Respondenls’] CGIA arguments, if the
Sheriff hypeJTheTmey seizes @ Vehicle conlaining [arge sums of cash [in @ reckless dh‘w‘ng case], Then
defermine The cash is the legal life Savings of The [owner] Thaf has no Ielerance To The case, The
Slafe can keep The money defained permanenfly it ¢f So chooes, Since...CRS,  24-16-106 provides
ho waived immunify agams’l aclions thaf could Jie in "forT‘i’( CF pp 51-52, T 19)

The dishic cour? did ndt add‘fes.s Woos condifiliona) challenge. (CF pp 64-65) On appeal, Woo
again Cifed US. Consl. amend. X1v, & 1. (Case No. 19CAI360, Opening Brief, p 27) He again implicded heth
procedvr«) and subslanlive due piocess Violaion. e ¢riming) Courf.. .may of may nof adiress [a] mofion for
the Telease of [T praperfies based on Confliding legal autborifies Yegarding whelher it has jorisdichion”,
1. o pp 2829 “[rhe aggrieved] is deprived of the right To dve process. .. not only for The fecovery
of the Stized properfies, but...the monelaty values of the properfies shouid the dishicf affomey  claim That
any of The prepetfies ate damaged of fos]." Id. af p 29. “CRs. & 2ig—ol ef seq. ate laws that



abridge The privileges or immunifies of Cifizens of the Unifed Stales as they perfain specifically to
Claims for damages resulfing from properfies scized by law enforcemenf. They vun confrary To the
federal concepl of due process of law.” Id.

The Colorado Courf of Appedls addressed Wods conslilifional chellenges 1\\B€<<wse The CGIA bars Weos
feplevin aclion To vecover The propery and damages, we musl address his Conlenlion Thaf barring his
aclion Violdes his federal and sTale constififional Yighls against deprivalion of properly wifhodf due process
of law. See U.S. Conl. amend. X1V, I ; Colo. Condl: arf. 11,% 25." Woo, 2020 CoA i34 af 7 15. IT found
no. procedural e pracess Violafion: Even if, hawever, The Crinina] couff now Jacks jurisdiclion Yo consider
any mdfian for relor of properly filed by Woo, barring his replevin acfion does nof Violale his due
process rfghTs.” Id. af 7 2%, [A posl-sejzure remedy] was available To Woo in The Criminal courf,
af least before he was senfenced.” 1d. IT found no substafive due process violafion : "o The exfent
Woo argues thal barring hic damages claim.. . yvioldfes his dve process righfs, we disagree.” 1d. at
1 25, [Plarhes do nat have a Conslifilionally profeced properly Tight Jo Sue The governmenf for damages
for Their alleged njuries., "H. Accordingly, iT aﬁfir?yed the distic courT's judgment. Id. af T 1,3, 4.

On cerliorari review, Woo devoled his enfire Opening Brief To his consifuTional challenges .
(Case No. 20sc865, Opening Brief, po 1-29) e again quofed (-5 Const. amend. x1v,& 1. 1d. af p 10,
“The CGIA... aperafes To deprive Woa of The profecied righT To pracedural and subsfarfive due process Jn
barring his replevin claim, puffing him af risk of properly deprivalion Withaut due process of Jaw.”1d.
See Appendix E (Summary of Argument from Opening Brief on Cerfiorai Review in The (olorado Supreme Courl),

Having resolved The aforemenfioned SphiT in Courf of Appeals avthoriTies (Opinion, T 33) — a relief oo
did nof reguest = the Colorado Suprewe Courf affitmed, concluding “thal oo has @ femedy jn his Criminal
(ase To tecover any Propc”r'fy lawfully seized " and That the perfinent " proceducal Safeguards are ConsTfruTionaHy

adequae. " Opinion, T 5, 49, 53, If disreqarded all of Woo's Subsfanfive due protess and ofher procedural

dve process argumenls.



REASONS FOR GRANTING THE .PETITION

This CoutT should 9rénT This Pelilion for Wrif of Cerfiaran because The CGIA allows Colorado
Govemment  enfifies Jo arbifvarily and wrogfolly deprive any person who comes within Their
jurisdicions  of property That They Seize for any . reason.” Whether or JnaT the Seizure is (i?a'smble,
wheTher fhe propetly is Confrabard or lawfully possessed, and whether or nol The Sfe provides
a pracedvre. for properfy elurn, The owner is: remediless‘ anyfime The governmen!  asserfs
Thal the Seized propedy is no longer @uailble or 0ﬂ5erwi§e damaged or desfroyed for any
arbifvery teason. The (GIA's blankel preclusion of replevin claims against the government inpads
nol only Crimina] defendafs, but all petsons whose properly comes info The cusiody of the Sfate.
 Because a veplevin claim againgt The Jovernment implicales The Fondamental right against
deprivalion of propetfy withol due -process under US. Consl. amend. XIV,.The lack of sTale remedy
under the (43 forces agqrieved persons fo Then pursve Their claims under 42 U-SC.§ 1983, Thug
burdening fhe federe] Courfs unnecessatily.

- This Courf should granT this Refifion pursvant tfo Rule 10(B) because the (Slorads Supreme Courf
has deddal an imporfaf federal gueshion in G way that conflids with the decision of anofher
Slafe courl of lasT resorf. The federal gquetion hete is whelher the C&1A allows the stle fo
deprive cifizens of Seized properly without fedeval due process of faw in barring all veplevin

Claims.  Stale courfs of lasT resorf are split in Their findinge as fo whether a ptoperly

* The only exceplions woold appear To be : (i) aclions alleging willful and wanfon condycf by
individval sfafe employees for which the sfafe is nol lickle (see Deserf Truck Sales, 837 P2d f 763
m3); and (2) privae propery Taken for public use WithouT just Compensalion under ().5.Consl. amend.
V (see_ 1d. af 768 (“Sovereign immunily does nof precivde claims under The just Compensalion
Clause ),

q.



owner may file Such teplevin clain against the government for seized properfy. The (Colorads
Supreme CourT holds thet “the CGIA'S bar of Wods teplevin in defenfion aclion does nol fender The C&IA,

as applied To him, unconsTilufional . ’ Opinion, M 53. See also Deserf Truck Sales, 837 P.2d af 765, 767-€8

(finding that the CGIA did nof violdle plainfiff’s due process rights in barring 2 feplevin claim for

a Seized vehice ; Cifing “Valley Gypsum Co., Inc. V. Pemnsylvania Stale Police, 581 A.2d 707, 7l

(Pa. Commu. 1990)(slale police enjoy Sovereign immonify in replevin action broght by claimant
Seeking refum of Hailer). ",

On the confrary, oTher stales permil Yeplevin claims againct The governmenf. See, e.q.,
Walls v. Rees, 569 A.2d ], 1166-68 (Del. j990)( “an acfion for teplevin is noT barred by
the [Delaware Tort Claims Act1 where « Vehicle Seized From @ Crimingl defendan? was desTroyed;
‘\remcmd[injj the Case for « hearing To esablish the fair markef Yalve of fhe Vehicle ... and
fo enfer @ money judgmen in this veplevin aclion based on Such fair market valve plus

inferest. a); Dehn MoTor Sales, LIC v. Schulta, #39 Md. 460,465-66, 487, 96 A.3d 22), 22425, 237(201%)

(the Lol Govermen| TorT Clains Act did nof har pefitioners” replevin aclion for 67 Vehicles Seized

by police officers; “by filing a veplevin complaint, Dehn Melor communicaled o The Gly thal iT

SoughT Yelum of the Vehicles and Joss~of-use 'damagfs,”) ; Womack v. Gify of OKlahoma Crly, 1484 0k

W, rem W 12, 13, 726 P24 4178, 1179, 1181 SUPerseded‘by slafite as slafed in Sweefen V. Lawson, 2017 0k

CIV AP 51,77 2 n.J2, 404 P3d 885, 892 nJ2 (finding that the Trial courf improperly denied ownet's
claim for an award of counsel fee and cosfs in a replevin acfion for an impounded Vehicle under the

Poliical Sulcivision Torf Claims Act; Oklahomds “Sfalufory Yeplevin acTion, Though founded upon 4 pevsons wrongful

10.



defenlion of another's personal properly, is nof one for sefflement of @ forT claim . Rather, ifs gravamen

N . . goppd . . N . . 4 . \ )
is Vindication of the plaintiff’s propriefary inferest in immedidfe possession. ~(Emphasic in original)) ;

Lewis v. Sullivan, j88 Wis. 2d 157, i65, 169, 52+ N.W.2d 630, 633, 63%( l‘l‘l‘f)(defermining that " the alleged

fads. .. might give rise Jo Yarious remedies including... @ reéforn of ‘the propery (or ifs valve) To
the prisoner, and possibly an award for mmefary damages for delenon of the property”; affinming
the dismissd of prisoner’s teplevin claim only dve Jo failure To comply with Wisconsin's nofice of

injury sTalife); Road Mafedd & Eguipmen‘r Co. V. McGowan, 229 Miss. 6il, 62, 9] So.2d 554,

556 (1956)("Althowgh founded upon a4 Torfious defenfion of properfy, [ the remedy' of tepievin] is nof one

1o delermine claims sounding in forf. ... The primary velief Sought is the relom of the properfy in

Specie 5 damages are merely incidenfai."); Brown v. Gty of Cincinnali, 2020-0hio =548, 1m i3, 1 n.l,
162 N.E3d 1274, 1279, 278 n.j{ “we decline Jo exfend forl immum)‘y...’/‘o The teplevin claimg prefen]“ed;’j-
“indeed, The ¢ily's theory would presenf a Troubling fesulf—The cily could seize propery from
ifs cifieens and wrap ifself in imminify Jo avoid ever refuming it"; “we recognize that
replevin claims may also include incidenfal monefary damages.” ).

The dismissal of Weo's Yeplevin claim with prejvdice under the CGIA Violdles subsfanfive due
process by foreclosing any Temedy should The Slale arbifrarily Yefuse To fefom his lawfully possessed,
non- (onfraband properly with no conneclion Jo any Crime af a Criminal courl proceeding, Such as by

asserfing loss of properly. The remedy sef forth in the Qpinion for the efur of Sejzed

5 Sour conclusion fhat Sweefen's slafufory replevin aclion does nof Tall within The Scope of The
LOKlahoma Governmenfal TorT Claims AT is [1 Supporfed by The language of fhe replevin shafife ...
L, which] is more cogenfly seen as a limfafion on Womack, & Case which esSenT;aIJy found STaﬁ:Tory
teplevin acfions do nof resolve a Jorf claim whafsocter. ¥ Sweelen, 2017 Ok C1v AP 51 af T 24 n.12.
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propetfy in fhe criminal cout” does ol safisty proedom] due process because if can Sl result

in an erroneous deprivafion of properfy in many CircumsJances.

I The Colorado_Supreme CourT erred in ho}cling thaf : (1) The Colorado  Govermental

Immunify A does nof violdfe Woo's condifufiond _right aqainsl deprivafion of propedy withal dee

Pprocess _in barring his replevin_clain; and () the procedyra] Safequads arficulofed in_itc Opinian

afe consTfTuﬁona)ly adegvaTe against_The visk of an emoneous deprivalion _of properly.

Pro se pleadings are held o less Stingent sfandards they formal pleadings drafled by

laviyers. Haines v. Kerver, #0% U.5. 519, 520 (1972). Pro Se  allegalions will be broadly consfrued %

ensue The moval is nof denied feview of impordanf consfifilional issues Simply for his inabilify

To arlicdale his concerns within the legal lexicon. People v. Beraerud, 223 P3d 686, 696=97(Co. 2010).

“No Stafe shall make or enfore any Jaw which shall abridge The privileges or immunifies
of cilizens of the Unifed Safes; nor shall any Stafe deprive any person of Jife, Iiberly, or
properfy, withaif due process of law. " US. Const. amend. XIV, § 1. See also Golo. Const arl. 11,525,
“Frhe requitemers of due process of Jaw under bolh the Unifed Siales and Colordo Conshilions
Take precedence over stafifory enacfmenls of [slafe] Jegislalure. a.WhiTe v. Davis, 163 (olo. 122, 125,
g pad 909, 910 (1967).

A stddfe or @ fule 'mczy be held ConsifuTionally invalid as applied when it operales fo
deprive dan individil of a profeded Tight althoygh ifs generl validify as a measore enacled

in The legifimale exercise of slale power is beyend gvesﬁon.bBoddie v- Comecficd], 401 U.S. 371,379

(971). “The practial effed of holding o sTalfe UnconslifTiona as applied s fo prevenf iTs fulure

applicafion in a Similar Confex], bul nof Jo render it ufferly inoperaive”. Developmerfal Puthways V.




Ritfer, 178 P.3d 524, 533-34(Colo. 2008)(¢iafion omitted).

The C&IA is conslilfionally inwalid as applied here because if opefafes To deprive Woo
of the profecled right againsf deprivalion of propecy withaol due process in barring his

feplevin ¢laim.

A, The CGIA violales Substarfive due process in barting ieos feplevin claim.
“[Tlhe Due Process Clause confains a Sobsfantive component that bars Cerfain @rbifary,
wrongful qovernment aclions ‘tegardiess of the faimess of the Procedures used fo implement

them.”” Foucha_v. Lovisiana, 50 U.S. Ti, 80 (1992)(cifafion omiffed). SubsTanfive dve process

prevenls The govemmenf From engaging in Conducl Thaf shocks The conscience or inferferes

with _\_,msw implicit in fhe concept of ordered :@mi\. United Sfafes v. Saletno, 481 U.S. 739, T4

(1ag7)(ciTdlions omifted).

The Opinion acknowledges Thaf the Courf of Appeals Yejecled Woo's confenTion that “barring
his damages request in this Yeplevin in defenfion Case Vioieled his due process rights.” Opinion, 716
(cittng woo, 2020 CoA 134 af T 25). “Tlhe division poinfed ouf Thal parfies don have a conshifTionally
profected properfy tight To seek damages from the govemmenf for fheir alleged injuries. " 1.
Such confenlion  Sounds nof in procedural, buf substanlive due process, These CourT of Appedls holdings
imply Thal Woo preserved hic Subsfanfive due process arguments on appeal. Alfhowgh Woo devald
eighl pages of his Jpening Brief on Cerfiorari Yeview To his svbslanfive due process argumenfs,
The Opinion does nof even acknowledge Thaf he Taised them & The issve on cerfiorari Yeview asked

“Twhether The Courf of Appedls erred in holding Thaf The [¢GIAT does nof violale [Weos] conshufional

6 The Respondens expressly agreed that Woo preserved his subslanfive due process argumens .
(tase No. 208c865, Answer Brief, o 19)
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Fight gainst deprivalion of properfy withost dve process in barring his teplevin claim, even if fhe
criminal courT Jacks jurisdiclion To address « posl-Senfence mofion for el of property.” 1d. af
75 n.1." However, the Opinion modifies fhe quesfion Jo “whether such bar violafes woo's
ConsTiflional vights againsT the deprivalion of properfy withouf pracedural dve process "I o
A7 18,19, 5 (emphasis added). The Colorado Suprewe Courf Thus TGCETI)f temoves The subsfanfive
dve pracess - componenf; T essedlially avoids addvessing The wrong fhat the CGIA inflicts upon
properly owners by allowing the goveramenf fo Keep any properfy thaf iT Seizes for any
Feason in an authoriferian manner. No malfer whaf procedure The Stale provides for the

refom of seized properly, it (an always tesoff fo asserlions that the properly is no fonger

available af a hearing, then wrap ifself in immunity.

I The right againd deprivdon of propery withol due procesc must
encompass damages as a Safequard against The Sldes claim of
propetly loss, damage, of defiudion, amonq ather arbifary teasons,

A Teplevin claim in Colorado wfhorizes a claim For damages in Case The properly is no
fonger available. See C.R.C.P. (ok(p)( “sudgment for The plainfiff may be for .117@ possession or the
valve thereof in case @ delivety canof be had "), This ¥ilal provision prevedfs defendarl;
from escaping Jiabilify mevely by alleging fhe property is no longer available. The CGIA Violales
SubsTalive due process by preclding Such essenfial Safequard dllowing The Slafe To Then arkifiarily
deprive any petson of Seized properly by asser]‘ing;-—e.g.) al a crimina| Coul proceeding — Thal
the properdy is osf, damaged, desfroyed, or unavailable for any ofher Yeason, with no |iabilify.

Whether such asserfion is & mattlr of etror, esfablished procedure, negligence, accident, theft, or

7 “The stalement of an issve presered will be deemed fo inclode every Sobsidiary issve cleay Comprised
Thetein. Only the issves et forth or fairly comprised therein will be considered.” Glowado Appeliafe Rule
("cAR") 53(R)(3).
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maliciqus aclions by unidentifiable individuals Thirsly for addifional Yefvibufion againgt a criminal
defendanl, the owner ic Jeft temediless. Woo confends that The right againsf deprivalion of Seized
properly withou! due process musf encompass damages as a Safequard  aqains? Such asserfions,
in the eveaf of which he musk be affoded tedress, Othemvise, The Slafe has carfe blanche o
permanerfly deprive all owners of seized propery on Such bages, as Though Horfeikd gpan seizure,

2. The C4iA does pof withsland STyic scroling i bam‘nvq Woos Claim .

The Colorado Courf of Appeals holds fhat the (SIA does nol Vidlafe Weds due process

YighTs in baning his damages  claim. Woo, 2020 C0A 3% of T 25. In supparf, it cites

Notsby y. Jensen, qi6 P2 555, 563 (Glo. App. 1955)( Plainfiff “does nof have 4 conilifionally
profected properly vight fo sue the govemmen and ifs employees for damages for his fnjuries.”);
Stale v. Defoor, 924 P2 783, 795 (Glo. 1992)(“There is no corshfifiond] Fight for persons o Sue

and fecover @ judgment aqainst the Stde for the Slafe’s Torfious conducl.”)(Rovi, .7,

Specially conconting in parf); and Fife v. Regers of Univ. of Colo., [% Cobo. 335, 339,

586 P2d 23, 26 (1978) (“The right fo mainfain an aclion agains] o qovemmental (ctate)
enfify is detived from slalifes "), 1d.

Since The Condifidional chailenges in These Cases did nof involve @ fundamenfal right
or Suspecl class, They ] applied tafional basis teview, tendering fheir hldings inapplicable here.
See Norsby, N6 Pad af 561("since no fundamental right or Suspect class is involved, We
heed only defermine whether fhe statilory classificalion 1S Yeasonably telafed To @ legifimafe
slafe objeclive.”); Defoor, 24 P2d af 787, 192 (“we.... apply a tafional basis fesf fo The

inslan’ equal prdfection attack”; “We conclude that ... claimanfs have failed To arficlate
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a cognizable properly inferes! in Suppor! of theif due process claim.”); Frile, 586 P2d of 25
(“Absenf ‘suspect” classificafion or infringemenf vpon a fundamerfal Yight, bdh of which are absenf
hete, our analysis ... depends upon whether the Sfalife aTionally furthers @ Jegifinde STde inferet,”),

Subsfenlive due process of law reguires That any Fequlalion limifing o
festicling fundamenlal righls be Su@'ecfed fo sTic scrofiny, So as fo assure
thal The regulafion is jushitied by some compelling stafe inferest. Roe ¥.
Wade, #6 U, 13, 93 S 705, 35 L. Fd. 20 147(1973); See Reno V. Flores,
507 US. 292, /I3 . (1. 1439, 123 L. €. 2d i (1993); 2 R. Reunda & TJ.
Nowak, Trealise on Consfifuliona) Law 4.6 (3rd ed. 1992).

People ex_rel. EL.C., 958 P.ad 511, 513 ((olo. App. 1998)-

Woo's replevin claim implicdes the fundamental Yight againd! deprivafion of proerly withouf
due precess pursoan’ fo U.S. Consf. armend. X1V & 1. A prolected infetest in properly exisls when @

person has a lesifimale claim of enfiflement fo the properly. ’ Whalley v. Sommit Courly Bd. of

Courly Comm’vs, 77 P.3d 743, 798 ((Colo. App. 2003)(cillfions omitled). See also Opinion, T 22(Mwe
assme....thal Woo has @ legifimade claim of enfiflemenf fo Chis properlyl.”), Thus, @ subsfanfve due process
andysis as fo the (aIA's consfifulionalily as applied To Woos replevin claim mus apply skid scrdiny.

“To safisty sfvicl Scrofiny, The Stafe must show thaf [the slalife] furthers « compelling Sfale

inferesT by The least resfrichve means praclically available, " Bernal v. Fairler, 467 0.5, 216, 227 (1988).

[Tlhe General Asembly enecld the CGIA wilh fhe purposes of (D) prdecting
Governmens from unjimifed Jiabilify that could “distupf or make probibifivel
expensive the provision of ... essentia] public Services, g &) 24-J0-j02,
C.R.$. (2025 () ProTecTing TaXpayers “against excessive fiscal burdens ” as
they wovld “ulfimafely bear fhe fiscal butdens of unlinifed liabilify, ”
id.y and (3) "‘permﬁ[ﬁnﬂ] a person To Seek Yedvess For persona) injuties
Caused by a public enlify " in Circomstances idenfified in the Slalife,
Clale V. Moldovan, 842 £.2d 220, 222 (Colo. 1992).

Maphis v. City of Bovlder, 2022 C0 10, 17 I7.

Unlike many Fypical ynforeseeable injuries infliced by fhe slale where The plainliff (an
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only be made whole by monefary Yelief, Woos replevin claim concems properly Seized by the stafe
in The firsf place fhat is in ifs cushdy. The Sfafe has Complele conlil over e properfy fo
prever Joss or damge, and can resolve Wods claim af no Cosf by Teforning hic properly.

Any lifigalion cosfis on accoonfof the sfale’s vefusa] Jo relom the propery despife Woo's
affited Convidion and The properlys lack of evidenfiary Velve. Clams of fhis nafure in no
way expose the stafe fo unlimifed forf liabilify, disyupt or make prohibifively expensive the
provision of essenlial Services, or resulf in excessve fiscal burdens. Thete is Simply no cmpelling
Stafe inferesT in baring & claim for fhe yery PYOPC’YTy the sfafe Seized Thaf : (1) it /a‘rgel)/ neyer
used in ifs prosecdion 3 (2) is sTil in ifs cuslody; and (3) it can Tesolve af no cost by
eleasing fhe properly.

To The exfed fhaf the sfafe has any purporfed Corfinving infevesf in wod's properly for
proseﬁuﬁon, Such inferes] pears no Coffelalion To the legislative infenf of The (GIA. Mereover, the
Responderls made no afquwens that they requited Wod's preperfy for any Teason in Their mofion o
disniss and veply. (CF pp 20-27, 58-63

Even assuming The sfafe has a compelling inferes], the CGIA does nol advance such inferest
by the leasT resfidive means in bairing Woos claim from fhe oufsef. Aside from the obvious opfion
of Simply tefuring Woo's preperly, a less resficfive mean would be Jo waive jmmunily, with
reasonable reskiclions. The CaIA does nof withsland STich sc rofiny 1n barring Woos replevin

claim, theteby Violafing Subslanfive dve process.

B.  The procedural Safequards arficulafed in the Opinion ate inade guale

A stafe’s “abrogalion of a well-esTabliched Common-law profecfion agains? arbiliary deprivafions



of properly yaises a presumplion thaf ifs procedures violafe fhe Due Process Clavee. ” Honda

Molor Co. V. Oberg, 512 U.S. W5, 430(]994),

I Actimina] courf may assed lack of andllary jorisdiction fo addres
a_molion for relum of properly, even given Subjecl maffer jurisdiclion.

In resoving The Spif in Cour of Appedls aufhwrifies as Jo vihefher a criminal courf
has pesf-senfence jurisdicion Jo addtess @ mdfion for refurn of propedy in faver of

Hargrave, The O?inion Yendorsers] Hargrave’s  applicafion of The four-part fest arficoafed in

[Morfow v. Distic) of Glumbia, 417 F-2d 728, 750(D.C. Cir. 1969)]. '0;>m;om 33, See also

1d. af 7 28 (quling the Four-par Jest seT forth in MoltoW). Hargrare holds Thet the criminl

coud has ‘anci!lm Jurisdiction, or inherenf power, fo enferfain defendant's pasT-Senfence moion for
refurn of properly”” where the facls of the case meef the four-parf Criferia. 1d.(gudfing Hargrave,

i79 P.3d af 230).

NoTing the second prong of fhe four-parT fesf, Woo devdfed @ subsection of his Opening
Brief on Cerliorari Yeview faising his concern Thaf the crimina| courf hete already opined fhaf it
would Jack ancillary jurisdiclion because Woo's properfy reguest would invlve SubSiarfial new facHiding
proceeding. (Lase No. 20885, Opening Brief, pp Iz-i’r)g The crining courT’s December 6, 202) order indiates *

The Case wifh facfs most lilke Mr. Woo's js [People v. Chavez, 2018 Cop 139, 467 P.3d
9911, whete the Defendanf SoyghT fhe vefom of Tro Compulers and numetous compact
discs holding informafion. In that case...The courT sTill noled thaf even if the
Hargyage ancillary jurisdicion Tesf were applied, the courf would nof have jurisdichon
because the properly requesfed “could Corfain bath proparfy SubjecT o fefurn, ... s well
as (or oniy) Confiaband e subjedt fo reforn...”, and thal such an inoity would
invaricbly involve L1 ‘subsfanfial new facfinding proceedi@f.”’m,- 487 P34 af 999
(Guling Havgrave, 179 P3d af 229-30). So oo here.

8 Three months affer the dismisal of Woos replevin claim, he filed @ mofion for refur of properly in

the Crimina cou on Seplember 18, 2019. (Cage No. 205¢865, Opening Brief. Apperdix £, p2,7T2) The criminal
courT declined To addvess the mafion on February 6, 2020 due fo Wods ongo?g criminal cppeal, Then feserved
whing again in a Decewher 6, 202) order perding fhe Colorado Supreme Couf’s Dpinion hete. Id. af p6, 3.
Woo also provided a copy of said December 6, 202) order as Appendix A To his Refifion For wrif of cerliomuri
in U.S. Supreme (ourT Case No. 22-6383. 18,



(Case No. 205C865, Opening Brief, Appendix E, p5,  3){emphasis adde).

Thus, @ ciiminal CourT can asset! Jack of ancillary jurisdicfion merely by finding Thal the
motion for vefum of propedy canvel “be defermined wifhout @ SubsTanfal flew fuclfinding proceeding”
Hargrave, 179 £.3d af 229-30. This resiifs in “an ermoneas deprivafion of Propedy .()nder The eslablished

procedures " and cals for “addiTonal or alfendive SQfeguafds.h Opition, T 4+ (cifing Mathews v. Eidridac,

42 U.S. 319, 3% (1976)). To Selisfy proceduta) due pracess, @ criminal Courl musT be reguired To address a
mafion For reforn of properly reqardless of the four~parf fesf. The defendad i< clearly deprived of
properly wifhouf due process  whenever The courf can asserf Jack of ancillary jorisdiclion.

2. A ciminal courf is pof requited To adiress The merik of a molion for
refurn_of properfy upon filing, or qranf a heaiing af a meaningfol Time.

Although The Opinion Specifies The post-senfesce junclures af which & defendanf may now file
a mofion for refom of properly in a criminal courf (Opinion, 1 ¥), The CourT i nal” necessarily reguived T
addess ifs merits, “[Tihe Trial couf may deny @ malion for refum of properdy withod! prejudice o allow
the deferdail fo Yefile it affer a direcf appeal, dun‘ng posTConvicTion proceedings, or following an appeal
fron Thase proceatings”. Id. af 7 48. The prosecion, in forn, may demondiafe fhaf it “may need the
reguesied properly fafer, including affer & difed appeal, during posteonviclion: proceedings, or following an
appeal From Those proceedings”, 1. af 46, Porcuanf To CRS. S 16-5-402(1) and Colo. Crim. P.
35(D), (VID), There is no Time fimif for Woo To "ﬁoeoreTfazHy file mulliple peﬁﬁonf for
post-convicTion telief dve o his class one Feiony (“onw‘cTion (CRS. & I8-3-1023)), As such, The
coupled effec of The Two holdings above is Thaf the courf can indefinifely delay addressing the
merifs of Woo's molion based on the slale’s perpelia] response thaf if may need the properly

lafer, effedively depriving oo of his properly withou due process. This (an be exploifd
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To relieve the prosecation from ever having fo Folfill ifs burden of proof fhat the properly is
connected with any crimioal activily. The (ourf of Appeals Can Then dismiss any appeal of
Such rling based on the lack of & find order, jeaving Woo permanently remediless.
Moreover, as the Opinion indicales, “the Tria] courf may hold & hearing (evidentiary o
non-evidenliary) before resolving @ mafion for vefum of properfy. " Opinion, T 48 (emphasis added)
This implies that The coud may rule aqainst The defendanf withouf @ hearing. “Weo Coffec ly

remarks Thaf Fhere is no guaranfee The Trial couT in his criminal Case will hod & hearing.

BuT nowhere in Deser! Truck Sales did We Say thaf @ hearing is feguived. ” Id. af 752
However, “[procedural due process Yequires that o petson with @ possessory inferest in properly
Seized by the sfafe must be affoded an opporfunify for @ hearing and adeguale nolice of

the hearing. " Palferson v. Cronin, 650 P.2d 531,536 (Golo. 1982). TThhe Dve Process Clause Granfs

the aggrieved parfy the opporfinily To present his case and have iTs mexils fairly judged. Thus,
if has become @ Truism that “Some form of hearing’ i feguired before The owner is finally

aieprived of a profecled properTy inferest . ¥ Logan v. Zimmerman Brush Co., #55 U.S. 422, 434(i982)

(ciTing Board of Regenfs v. Rith, 408 US. 56, 57071 n.8 (1972))(emphasis in original). As Such, an

ermoneoys deprivafion of properfy occurs when The Courf makes a final roling against & defendat
withouT @ hearing.

3. .The Time liniT for defendanfs who do nol appeal Jo move for
refuh_of properly is unteasonable.

The Opinion holds thaf “a defendanf wishing To file @ mofion for refum of properfy

111 Degert Truck Sales, & #2-5-110(3), 17 CR.S.(199] Supp.) expressly mandaled @ pogl-seizure hearingz“fhe
person from whom the propery was seized... shall be nolfied within ninely days of seizure of the Seizing
agency’s infent To Commence a posfseizure hearing”. Deser! Truck Sales, 837 Pad af 767 n.9.
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can't do so affer the deadline fo lodge a direct appeal expires ’ Opinion, T 37. Thus, @ convicled
defendanf who does not appeal due To @ plea agreemenf and fails Jo File & mofion for vefum
of propecy by The deadline To appea is deprived of property withouf dve process « mete 49
days (CAR. %) afler V,gﬁﬁ,@.s% innocen] person whose progerly is seized s evidence in
apofher person’s Criminal case and neglecls To closely follow The Case faces the same prosped, In
Confiast To The Far more Yeasonable Three-year stalife of limifalion for Yeplevin pursvant fo
CRS. N I3-80-[0I(()(h), Such @ shol fime Jinif before effeclive forfeifure for these individuals
does nof safisfy procedoral due process.

The consliifiondl shorfcoming of This holding is palpable in Conltasf fo Stafe v. Young,
99 Ohio App. LEXLS 2390 uf %3, 193] WL 87203(5th Dist.)("After The judgment of convilion and
senfence was enfeved ..., and the fime For appeal lapsed, the Trial courf no Jonger had jurisdiclion
fo hear appellaf’s mation” for refrn of properfy seized by police. “Tn ofder fo reclaim possession of
his properly, appellant’s proper temedy was fo file an acion jn teplevin, The Same way o bailor
Seeking refom of his properly would Sve @ bailee,”). The Glorado and Ohio Courls are both in
agreement That a Criminal cour? Jacks jurisdiction To addiess a mofion for refum of pr operly affer the
Time Jo apped lapses. However, The Ohio defendant has a civil remedy in (eplevin Thereafer, whereas
The Golotedo defendanf 75 femediless under The CGIA, his or her properly effectively forfeited.

Lawfol Seizvre of property may affect the timing of refom, but never the owner's ri ghT

fo eventua) refurn.” Unifed Stales v, Hubbard, 650 F.2d 293,303(D.c. Gir- 1986). It is “fundamenfal

To the infegrify of The Crimindl juslice Syskm fhat Seized properfy a9ains] which the government

1911 is commen Knowledge That The vast majorily of criminal defendarfs ate convicled pursvent
fo plea agreemenfs rather fhan af Trial, offen dispensing wilh The need To appeal. Thus, The B&%W
of pewly Convicled Crimnal defendans in Golorado ate af risk of an effoneous deprivation of properly.
Acguilled defendanfs and those whose charges are dismissed are subject fo the same Time Jimi].
See STrepka V. People, 2021 €0 58, 71, 489 F3d 1227, j229.
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has no claim must be refurned o iTs lawfo owner.” Uniled Stales v. Wilson, 540 F.2d iloo,

103 (D Cir. 1976). “Affer The Crimind] proceedings conclude, ... Lthe qovernment '] confinved refenfion
of The properly ... coold legitimalely be viewed as a deprivalion of the defendail’s due process righTs.//

Unifed Stales v. Rodriquez -Aguirte, 26% F.3d 1195, i212-13 (joth Cir. 2001). AS Such, pro;?@i’]}/

owners musT be nafified and heard before effecive forfeifure. “If is L1 fundamenld Thal fhe

right fo ndice and an opporfonily To be heard ‘must be graned af a meaningfo] fime and

in a meaningful manner.” " Fuenfes y. Shevin, 407 v.5. 67, 80(1972)(queling Ammshong v. Manz,

380 U.S. 345, 552 (i965)).

| The gueslion as To whefher The Ca1A and similar govemmenfal immonity or Torl claims
acls violafe the consblufional rights of nof only Ctiminal defendaafs , buf all preperly owners
againsT deprivafion of seized propeﬁy withoul procedural or subsfanfive due process of jaw
iS an imporfanf issve faced by Courls ThroughovT (olorado and The Unifed Stafes. This
Coutf should granf cetTiotari review To provide guidance fo covrfc addressing this iswve
in Clorado and throughouf The nalion, correct The Colorado Supreme Courf’s erroneou
decision, and ensure property owners are profected agains arbifrary and wrongful

deprivalion of properfy withouf dve process of Jaw.
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

Mj‘aiv{és Weo >

Pelilioney, pro se
Date: March 14 . 2023
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