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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix 
the petition and is

to

[ ] reported at J or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

The opinion of the United States district court appears at Appendix 
the petition and is

to

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

{/\ For cases from state courts:

The opinion of the highest state court to review the merits appears at 
Appendix A__to the petition and is
\/\ reported at Woo V- El Paso Cnty. Sheriffs Off-t 1Q1X CO 56_________ • or,
r , u , V)Z% Colo. LEXIS 'm, Wl Vf- O?7W2£ ,”[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the Colorado Court of Appeals________________
appears at Appendix _J>__ to the petition and is
't/I rppnrtpH at Woo El Paso CTv- Sheriffs Office , 2020 C0f\ J34-
til, U , , 7 7~7[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

court

; or,

1.



JURISDICTION

[ ] For cases from federal courts:

The date on which the United States Court of Appeals decided my case 
was______________________

[ ] No petition for rehearing was timely filed in my case.

[ ] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: ____________
order denying rehearing appears at Appendix

, and a copy of the

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including______
in Application No.__ A

(date) on (date)

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

{/] For cases from state courts:

The date on which the highest state court decided my case was December 12, 202Z _ 
A copy of that decision appears at Appendix A

A timely petition for rehearing was thereafter denied on the following date:
January <?, 2023

appears at Appendix
__, and a copy of the order denying rehearing
D

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including____
Application No.__ A

(date) on (date) in

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).

X.



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

\ Vt-iO-M, CRS. 2022

Except as provided in Sections 2H0-I0f to 21-10-106 and 2f~ 10-106.3, sovereign immunity 
shall be a bar to any action against a public entity for injury which lies jn fort or 
Could lie in tort regardless of whether that may be the type of action or the form of 
relief chosen by a claimant. It a. public entity raises the issue of Sovereign immunity 
prior to or after The Commencement of discovery, the court shall Suspend discovery 
except any discovery necessary to decide the issue of Sovereign immunity and shall 
decide Such issue on motion. The Courts decision op Such motion shall be a. final 
judgment and shall be Subject to interlocutory appeal.

US. Const amend. XIV, ^ I

All persons born or naturalized in the United States, and subject ft the jurisdiction 
thereof, axe fitreeioc of the United States and of the State wherein they reside•
No State shall make or enforce any law which shall abridge the privileges or 
immunities of Citizens of the United Statesj nor shall any State deprive any person; . 
of lifej libertyj or property, without due process of law j nor deny to any person 

Within its jurisdiction the epa} protection of the laws.

Colo. Const, art. II, \ 25

No person shall he deprived of life, liberty or property, without due process of law.

3.



STATEMENT OF THE CASE

A- Facts’ and Procedural History

On April 22,20/6, law enforcement arrested Petitioner James Woo ("Woo0) in Seattle on suspicion 

of a homicide in El Paso County’ Colorado. (cpp l/irf)p2.ir6) Officers Seized all property that 

Woo Carried in his baggage at the airport, along with numerous items from his San Francisco 

residence, and forwarded them to the FI Paso County Sheriff, id. On February 6, 2018, Woo was 

Convicted of first-degree murder send Sentenced to life without parole. (CF, p p33, ir l)

On Apr] I I8j 201%. Woo filed the Underlying replevin Complaint against the Respondents, Seeking 

the return of 5/ sets of Seized property as labeled in evidence. fCF, pp l~$) These items included 

diamond jewelry, Cash, eight Computer hard drives Containing invaluable aspects of Woo's professional and 

personal life, Computer tower, iPad, iPhones, camcorder, other digital devicesdocuments, clothing, medication, 

■etc. (CF, pp f~6) Woo alleged that the detention of most of these items was wrongful because they 

lacked any evidentiary value to the criminal case and were never moved for trial ^mission. (CHpt,TT6) 

The Respondents filed a motion % dismiss pursuant to Colorado Rules of Civil Procedure ("CPCJ.") 

|2(b)0) for lack of subject matter jurisdiction Under the Colorado CioVernmental Immunity Act ('CCIA0) 

(\ 2f-ID-101 to -120, Colorado Revised Statutes Cats.") 20lf). (CF; PP 20-27) They argued That: (1) 

claim was barred because he failed to file a timely notice of claim pursuant to ^Zf-lo-loR, Cft-S. 

2.0)9 (CfJ pp 22 -2f)j and (2) the CCjIA barred Woos claim since a replevin action Could lie in tort 

cznd the Respondents were immune from any such action(CF, PP it-16).

Woo filed an opposition to the motion to dismiss. (CF.pp f3~55) He Contended that - 0) be did

Woos

^ The People of the State of Colorado y. James Takchuan Woo, Ho. I6CR206% District Court, El P«So County, 

Colorado. Woo's conviction was affirmed on appeal on November 25,2020 (no. ISCAOSRfy 2010 wl ~roi6Z3)), 
His petitions for writ of certiorari were denied by the Colorado Supreme Court on March 1% 202)(Ho.2)<,cs- 
202) WL /250f52) and by this Court on November I, 202/ (No. 21-5539j 202) WL 501-3689).

4v



effectively file d timely notice of Ckm will) a property fewest letter, which the Prosecution denied 

On March 22, 2019 fCF, pp ¥i--fsj W 3a; p 4-X, qr 12; pp 3i~3i); (z) the C$1 A Violated his (proceduralj doe 

process tight in barring his replevin claim due to the Colorado Court of Appeals holdings that a Criminal 

Court lacked jurisdiction to address a post-sentence motion f°r return of property ftF, pp 52-59); and 

(3) the CCtiA violated his [Substantive) due process tight by allowing the state to arbitrarily and wrongly 

deprive him and any owner of seited property (cf, pp 50-52, war I5~i°i; pf3, iizs).

Without holding a. hearing to resolve factual disputes, the district court granted the Respondents' 

motion to dismiss with prejudice on July 3, 20/? based on Woos alleged failure to file a notice 

of claim. (Cp pp Ct-bsj It did not address Woos Constitutional challenge• Id-

Woo appealed, challenging • 0) the district court's failure to resolve factual disputes 

regarding the notice of claim requirement; (Z) the Courts error dismissing with prejudice on a 

6R.C.P. 12(b)(1) motion for lack of Subject matter jurisdiction; and (3) "the CGIA's Constitutionality 

as applied to his replevin claim, (CF, pp 70- 73)

The Colorado Court of Zipped affirmed on different gtound on September 10, 2020, finding thaf: 

(l) the C<=iIA barred Woos claim because a replevin action Could lie in tort;* (2) the CgiA did 

not violate Woo's (procedural) due process right because he had a meaningful post-seiivre remedy in the 

Criminal case before he was sentenced; (3) the CtilA c/id Dot violate Woo's (substantive) due process right 

m barring his damages claim because parties did not have a constitutionally protected tight to Sue the 

government for damages for their alleged injuries; and (f) the district Court properly dismissed Woo's

2 XX The CCjiA provides that, subject to specie enumerated exceptions,'sovereign immunity shall be a bar to 
my action agaimst a public entity for injury which lies in tort or could lie in tort../ f^2q--iO~io8,c.lS. 20IT; 
See also ^ 2f~lo-io% CHS. 20II (enumerating exceptions). ‘ Woo y. £1 Paso Cty. Sheriffs tiff ice, 2 020 coh i3%
Tr 10. Replevin in detinet including a claim for damages, is an action which lies or Could lie in 
tort." Id. 4 7r 13(citing City 8, Cty. of Denver v. Desert Truck Sales. Inc., 837 P.id 75% 165(do. Mz)\ 
"Mhe CCIA does not waive immunity for an action in replevin". Id.

5.



claim) with prejudice. Woo, 2020 Co A f3f at tt'TT 21,25.

Woo Submitted a petition for writ of cer/fotari on October 22, 2010, which the Colorado Cupreine 

(jooft ijrented on August 1C 2021. Woo V. Ei Paso Only. Sheriffs CO ScCopbian), 7ri7,

On certiorari review, Woo contended that the CCjIA violated procedural due process in barring 

his replevin claim because:-(f) the Court oh Appeals divisions Were split as to whether a Criminal

3
Court had jurisdiction to address ft post-Sentence motion tor return of property; £) The criminal Court 

lacked ancillary jurisdiction where Such motion involved Substantial new factfinding proceeding] and (?) even 

assuming it had jurisdiction, :the criminal court was mt required to address a motion for return of 

property or grant a bearing at a meaningful time. (Case Wo. 2o$c$65, Opening Brief,pp i/-2l) Woo argued 

1hat the CAih violated substantive due process because ■ fl) the right against deprivation of property 

without due process must encompass damages as a safeguard against the State's claim of property loss, 

damage, or destruction] (X) the CBlh did not withstand strict scrutiny as applied % bis' replevin ciaimj and 

(3) the CCiJA allowed the state to engage in arbitrary ftnd wrongful property deprivation. Id- at pp 21 -ig.

On December I2j ion, the Colorado Supreme Court issued its opinion, resolving the aforementioned split 

in Court of Appeals authorities in favor of Hargrave, Infra at ri*3> by holding that a Comal defendant may 

•file a motion for return of lawfully seized property jn the criminal court at various post-sentence junctures, 

Opinion, tt'TT 33. Consequently, it affimetl the Court of Appeals' judgment, concluding that because Woo 

now had ft remedy in his criminal Case, the CejiA did not violate bis federal and state constitutional

rights to procedural due process in barring his replevin claim, jj. at arnrS, 53. It did mt

divisions of this court have divided ovev whether ft criminal court retains jurisdiction to hear a 
post-sentence motion for return of property, hloo, 2020 Co/\ 131 at rj 23, Compare [People y. Wiedemer,
BIX F. 2d 327,. 321 (Caio. App. 19£f)J (holding that the imposition of ft sentence ends a criminal court's 
jurisdiction jo hear ft motion not authored by CCohjCm. P. 35), y/ith [People v. Hargrave, 179 
f 3d 226, X30(Coh. App. 2007)j (holding that a criminal court has ancillary jurisdiction to entertain a post­
sentence mtion for return of property). " Id-

6.



address any of Woos substantive due process or other procedural due process arguments. Id. 

Preservation with Pertinent Quotations Pursuant to Rule i t (0(1)1 i)&

the federal question Sought to be reviewed by challenging the constitutionality of the 

CCiiA as applied to his replevin claim in the district court: "[Woo] is essentially deprived of the ability 

to pursue civil remedy for the recovery of his properties, which would be a Violation of due 

process per Polo. Const. Art. II,^ 25.. and the /Ith Amendment of the US. Constitution , (cf, p5l,T\ IQ) 

Wods argumaits in his opposition to Respondent/ motion to dismiss implicated both procedural and substantive 

due process. Colorado appellate courts have held that the [criminal] court does not have jurisdiction after 

Sentence is imposed ', (Cf p 52, 'ir li) (Respondents} 

ability to Seek civil remedy,.. So that [they] can then permanently and wrongfully deprive (him] of 

his properties." (CF, pp 50-51; rr is-p 53, tt 25) ''Based on [Respondent/] £<tIA arguments, if the 

She riff hypothetically seizes a vehicle containing large sums of cash [in a reckless driving caseX then 

determine the Cash is the legal life Savings of The £owner] that has no relevance to the case, the 

state can keep the money detained permanently if it so chooses, Since.., C.RS. \ It-lo-loC provides 

no waived immunity against actions that could lie in fort- ' (CF, pp 51-52, tt if)

The district Court did not address Woos Constitutional challenge. (CF pp 6f-6s) On appeal, Woo 

again Cited U-S. Const amend. XIV, ^ I, (Case No. HCAI360, Opening Brief:. p2l) He again mpliated beth 

procedural and substantive due process Violation .'[Xlhe Criminal Court..may or may not address [a] motion for 

the release of U properties based on Conflicting legal authorities regarding whether it has jurisdiction", 

Id- at pp 28-29. [the aggrieved] is deprived of the tight to due process... riot only for the recovery 

of the properties, but...the monetary values of the properties should the district attorney claim that 

any of the properties are damaged or lost "id. at p 29. \ lHo-lol et seg. axe laws that

17oo raised

asking this Court to deprive [Woo] of theare

7-



abridge The privileges or immunities of d'fiieos of The United States as 'they pert#in specifically to 

claims for damages resulting from properties seized by law enforcement. They run Contrary To the 

federal Concept of due process of law. ' Id.
\S

the Colorado Court of Appeals addressed Woos c»asli'TuT'cm| challenges '■ 'Because the CGlft bars Woos 

'replevin action To recover the property and damages^ we must address his Contention that 'barring his 

action Violates his federal and state constitutional Halits against deprivation of property without due process 

of law. See U-S- Const■ amend. XiV, ^ lj Co Jo. Const art> Woo, I020 Cod 13^ at 'I 15. it found

m procedural due process violation '■ Even if however,. The Criminal court now jacks jurisdiction to Consider 

any motion for return of property filed by Woo, barring his replevin action does not Violate his due 

process rights. Id. at IT If, vfA post-seizure remedy} was available to W00 in the Criminal court, 

at least before he Was sentenced."Id. It found no Substantive due process violation '■ "to the extent 

Woo argues that barring his damages claim... violates his due process right,, we disagree/' Id. at 

IT 25. fpjarlies do not have a Constitutionally protected property right % Sue the government for damages 

for their alleged injuries.''Sdj. Accordingly} it affirmed the district Court’s judgment. J£. at 7T'rrL3/j.

On certiorari review, Wdo devoted his entire Opening Brief to his constitutional challenges.

(Cost No. IQSC 865, Opening Brief pp I-if) He again quoted U-S- Const amend. XlV, I. Id. at p 10.

'The a-jiA... operates to deprive Woo of the protected right to procedural and Substantive due process in 

barnng his replevin claim., putting him at risk of property deprivation without due process of law, 'id. 

See Appendix E (Summary of Argument from Openirg Brief on Certiorari J?evien in the Colorado Supreme Court).

Having resolved the aforementioned split in Court of Appeals authorities fOpinion, 'it 33)- a relief Woo 

did hot reguest ~ the Colorado Supreme Court affirmed, concluding "that Woo has 4 remedy in his Criminal 

Case to recover any property lawfully Seized and that the pertinent "procedural Safeguards are cawtfTiiWIly 

adequate. (Opinion, WIT 5, 53. It disregarded all of Woo's Substantive due process and other procedural

due process arguments.

S.



REASONS FOR GRANTING THE PETITION

This Court should grant This Petition for Writ of Certiorari because the CCiit allows Colorado 

government entities to arbitrarily and wrongfully deprive any person Who comes within their 

juristictiorK of property 'that they Seize for any reasonWhether or not the seizure is teaSfiflaMe, 

whether the property is Contraband or lawfully possessed, and whether or wf the state provides 

a procedure, for property return, the owner is remediless anytime the government asserts 

that the Seized property is no longer available or otherwise damaged or destroyed for any 

arbitrary reason, the CCjiht blanket preclusion of replevin claims against the government impacts 

riot only Criminal defendants, but all persons whose property comes into the custody of the state. 

Because a replevin claim against the government implicates the fundamental right against 

deprivation of property without due process Under US. Const amend. XlV/ttie lack of state remedy 

under the CCtfh forces aggrieved persons to then pursue their claims under fl V-Sc. \ \<m} thus 

burdening the federal Courts unnecessarily-

this Court Should grant this Petition pursuant to Rule lo(b) because the (bhrqdb Supreme Court 

has decided an important federal question in ft way that conflicts with 'the decision of another 

State Court of last resort. The federal question here is whether the Crtih allows the state to 

deprive citizens of Seized property without federal due process of law in barring all replevin 

claims. State courts of last resort are split in their findings as to whether a property

^ The only exceptions would appear To be: 0) actions alleging willful and wanton Conduct by 

individual state employees for which the state is dot liable (see desert Truck Sales, 837 P.2d at 763 

and (2) private property taken for public use Without gust Compensation Under (J-S.Const amend. 
\f (see Id. ait 7CE f "Sovereign immunity does not preclude claims under the just Compensation 
clause0)).



owner may file Such replevin claim against the government for seized property. The Colorado 

Supreme Court holds that '''the CGlA's bar of Woos replevin in detention action does not Tender the CWLK.. 

as applied to him, unconstitutional. "Opinion, ^ S3. See also Desert Truck Sales, %37 P.2d at 765, %l-68

(-finding that the CG'IA did not violate plaintiff's due process rights In barring a replevin claim for 

a Sehed vehicles Citing "Valley Gyp sun Co., Inc, y. Pennsylvania State Police, 5g| AM 101, Ho 

(Pa. CommW- IWoX state police enjoy sovereign immunity if] replevin action brought by claimant 

Seeking 'return of trailer). ').

On the contraryj other states permit replevin claims against the government. SeeJ eg-. 

Walls V. Sees, SC9 A.id Ud, 1166*6% (del. Mo)( \n action for replevin is not barred by 

the [Delaware Tort Claims Act] where a vehicle seized from d Criminal defendant was destroyedj 

i'emndjj'nj] the Case for 

to enter a money judgment in this replevin action based on Such fair market Value plus 

interest.*)j Pehn Motor Sales, LLC y. Schultz , Md. UoMs-MjWl, % A.Sd 221, 12^-25Ui(loif)

(the Local Government Tort Claims Act did not bar petitioners'' replevin fiction for 67 Vehicles seized 

by police officers j 'by filing a 

Sought return of the Vehicles and loss -of-use damages/'): Womack v. City of Oklahoma City, itU ok 

If, TTIT t H I3y 776 R2d jl7l )l7l >It'S Superseded by statute as stated in Sweeten V- Lawson, loll flic

CiV APP -5); -itIf n.llMt P.3d n.12 (finding that the trial Court improperly denied ownerf

claim for fin award of counsel fee and costs in a replevin fiction for fin impounds Vehicle under the 

Political Subdivision Tort Claims Mtj OtMomas "statutory replevin action, though founded upon a persons wrongful

hearing to establish the fair market Value of the Vehicle... and

replevin Complaint 3>ehn Motor communicated to the City that it

10.



detention of anothefs personal property, is not One for settlement of & tort claim. Radher, its gravamen 

is Vindication or the plaintiff's proprietary interest in immediate possession. (Emphasis in original))- 

Lewis V, Sullivan, IE8 Wis. Id /57, IBS, 16% 52f N.ti.ld 630, 633., 63f (Wfjfdetermininj that "the alleged 

farts... might give rise to Various remedies including ... d return of the property (or its Value) to 

the prisoner, and possibly «n award for monetary damages for detention of the property*j affirming 

the dismissal of prisoner’s replevin claim only due to failure to comply with Wisconsin's notice of 

injury statute) s food Material & Equipment Co. V. Mcfowan, 12P Miss, Cil, 6lf, PI So. 2d 55^,

556 (/955)fx/lltboujii founded upon a forfiovs detention of property, [the remedy of replevin] is not one 

to determine claims sounding in tart• ... The primary relief sought is the return of 'the property m 

Speciej damages aje merely incidental■ ')j 3Town V. City of Cincinnati, 2o20-Qhio'5figf tit It H n.|, 

161 H.E.Sd mt, 127% 1275 n.|f"we decline fo extend tart immunity ■■■ to the replevin claims presented*j 

indeed, the city's theory Would present a. troubling result-the city could sehe property from 

its citizens and wrap itself in immunity to avoid ever returning it "g "we recognize that 

replevin claims may also include incidents monetary damages/').

The dismissal of Woos replevin claim with prejudice Under the CC\ih Viol4es Substantive due 

process by foreclosing any rerndy should the spate arbitrarily Tefust to return his /awfully possessed, 

non-Contraband property with no Connection to any crime at a Criminal court proceeding, such as by 

asserting loss of property. The remedy set forth in the Opinion far the return of Seized

5 "Our conclusion that Sweeten] statutory replevin action does not fall within the Scope of the 

L Oklahoma Cjovernmerital Tort Claims AcTJ is [ ] Supported by the language of the replevin statute... 
fj which} is more cogently seen as a limitation on Womack, a Case which essentially found statutory 
replevin actions do not resolve a tort claim whatsoever. 0 Sweeten, 2017 Ok Civ APT si at 77 n-ti­

ll.



property in the criminal court does not satisfy procedural due process because if can still result 

in cm erroneous deprivation of property it) mny circumstances.

1. The Colorado Supreme Court gjTed in holding that' (0 the Colorado Cioyernmental 

Immunity M doe; not Vio'l4e Wood Constitutional right against deprivation of property without due

process in barring his replevin claim and (2.) the procedural Safeguards articulated in itc Opinion

are constitutionally adequate against the risk of an erroneous deprivation of property.

Pro se pleading are held to Jess strident standards than formal pleadings drafted by 

lawyers, bams v. Kerner, fof US 5ip, 5lo ( }Wi). Pro Se allegations will be broadly Construed % 

Co sure the Want is not denied review of important Constitutional issues Simply far his inability 

% articulate his Concerns within the legal lexicon. People V- Bergerud.223 P.3d b86j b%~°il(CUo. loi)

'No State shall make or enforce any jaw ..which shall abridge the privileges or immunities 

of citizens of the United States j nor shall any State deprive any person of lifej liberty or 

property, Without due process of law. 'US. Const amend. Xiyr ^ | See also Colo. Const art. 11 j\IS. 

"fTlhe requirements of due process of law under both the United States and Colorado Constitutions 

fake precedence over statutory enactments of [state] legislature, 'white V. ttaviy, Ib3 (olo. IZhiZS, 

teff P.2d yo% w (mi).
[A} statute or a ‘foie may be held Constitutionally invalid as applied when it operates to 

deprive On individual of a protected fight ajthough its general validity as a measure enacted 

if) 'the legitimate exercise of state power is beyond question. £oddie Y< Connecticut. fOI US. III.37V 

(iWl). The practical effect of holding a. statute unconstitutional as applied is to prevent its future 

application in a Similar Context, but not % render rt utterly imperative > Developmental Pathways v.

12.
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tight against deprivation of properfy without due process if) barring his 'replevin claim, even if the 

Criminal court Jacks jurisdiction to address &■ post-sentence motion for return of property." Id, at 

1r5 n.i 7 However, the Opinion modifies the question to "whether such bar Violates Woos 

Constitutional right? against the deprivation of property without procedural due process ', Id. at 

W 18, l%J5 (emphasis added) The Colorado Supreme Court thus tacitly removes the substantive 

due process - Component; it essentially avoid; addressing the wrong that the Cqih inflicts upon 

property owners by allowing the government to keep any property that it seizes for any 

reason in an authoritarian manner- No matter what procedure the state provides for the

return of seized property it Can always resort to assertions that the property is no longer 

available at a hearing then wrap itself in immunity-

The right against deprivation of property without due process must
encompass damages as a Safeguard against the state's claim of
property loss, damage, or destruction, among other arbitrary reasons,

A replevin claim in Colorado authorizes a clam for damages in case the property is no 

longer available. Jee C.R.CP. lO<h(p)('judgment for the pjainfiff may be for the possession or the 

value thereof in case a delivery Cannot be had'). This Vital provision prevents defendants 

■from escaping liability merely by alleging the property is no longer available. The C<Tl/\ violates 

Substantive due process by precluding Such essential Safeguard, allowing the state to 'then arbitrarily

deprive any person of Seized property by asserting e.g., at a criminal Court proceeding — that 

the property is lost, damaged, destroyed, or unavailable for any other reason, with no liability. 

Whether Such assertion is a matter of error, established procedure, negligence, accident, theft, or

I.

7 v' The statement of an issue presented will be deemed to include every Subsidiary issue clearly Comprised 
ttan. Only the issues Set -forth or fairly comprised therein will be Considered."Colorado Appellate Rule 
("CA.R.") 53(a)(3).
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Malicious Actions by unidentifiable individuals thirsty For additional retribution against a Criminal 

defendant; the owner is left remediless, Woo contends that the right against deprivation of seized 

property without due process must encompass damages as a Safeguard against Such assertionst 

in the event of which he must be afforded redress. Otherwise. the Slate has Carte blanche to 

permanently deprive all owners 0f seized property on such bases, as though forfeited upon seme.

The cqiA does not withstand strict scrutiny in barring Woos claim,

The Colorado Court of Appeals holds that the C&A does not Violate Woos due process 

rights in barring his damages claim, Woo, lo'io coa 131 at tt 25. In support, it cites 

hJorsby y. Jensen, fib Cid 555,563 (c°h. App. 1995) (plaintiff "does not have a constitutionally 

protected property right to sue the government and its employees for damages for his injuries.'')j 

state y. Moor, rn P.2J 7S3. 795(Coh. W/tCrhere is no constitutional right for persons to Sue 

and recover a judgment against the state for the states tortious Conduct/')fl?onYa, C-J.} 

Specially Concurring in part)j and nrih V. Regents of Uniy. of Cob}% Coh. 335} 33%

586 P-Td 73j 26 (ivC) f'llie right to maintain an action against a governmental (state)

■entity is derived from statutes '). Id.

Since the Constitutional challenges in these Cases did not involve a fundamental right

Or Suspect class, they all applied rational basis review, tendering their holdings inapplicable here. 

See Hors by, 916 fid at 361 ("since no fundamental right or Suspect class is involved. We 

heed only determine whether the statutory classification is reasonably related to a fegifimte 

state objective/')] DeFoop 8if P.2d at 787, 791 ("we... apply a rational basis test to the 

instant e^Ual protection attach"; Ve Conclude that... claimants have failed to articulate

2.
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a Cognizable property interest in Support of their due process claim, /• Fritz, 5SC P,2d at 25

("Absent 'suspect' clarification or infringement upon a fundamental right, both of which art absent

here, our analysis... depends upon whether the statute 'rationally furthers ci jegitimk state interest"),

Suhstnnfwe due process of law requires that any regulation limiting or 
restricting fundamental rights be Subjected to strict scrutiny, So as to assure 
that the regulation is justified by Some Compelling state interest, Hoe y.
Wade, tl0 US. ii% ‘?3 Up 70s, 35 Led. 2d ifi(!°ns)s £e Hem V, Flores.
501 U.s. 2% 113 S. it. m% m L t'd. 2d i dm); Z K- Rotunda & X.
NfoWakj treatise On Constitutional law jp.b (3rd ed. iHtt).

People ex tel E.LC, <?s? P.id 5ih5)3((0)o. App, m$)>

Wods 'replevin claim implicates the fundamental right ageumt deprivation of property without

due process pursuant To US. Const, mend. XIW ^ i, A protected interest in property exists when a

person has a legitimate claim of entitlement fo the property, WlnJley Y- Summit County EX of

County Comn, H A 3d 7% 7°l$(Coio. App. 1003) (citations omitted), See also Opinion, -J 21 ('"we

assume...that Woo has a legitimate claim of entitlement to [his prop!/,"), 'fe a substantive due process

analysis as to the cniA's constitutionality as applied to Woos replevin claim must apply strict scrutiny.

Jo Satisfy strict Scrutiny, the State must <sW that [the statute) furthers a. Compelling state

interest by 'the least restrictive means practically available, "Bernal y. fainter, hil O.S, 216, 127(Mf).

ttlhe General Assembly enacted the cciiA with the purposes of (i) protecting 
governments from unlimited liability that could "disrupt or make prohibitively 
expensive the provision of... essential public Services/' / 2fdo-j02,
CJ.L [mi); (z) protecting Taxpayers *against excessive fiscal burdens'' as 
they would "ultimately bear the fiscal burdens of unlimited liability, * 
jd_. • and (3) yermitltingl a person to Seek redress for personal injuries 
Caused by a. public entity0 in circumstances identified in the statute,
Spate v. Moldovm, 8 ft p.7d no, 222 (Colo. m).

flaphis v. City of Bouider, 2021 co 10, or 11-
Unlike many typical unforeseeable injuries inflicted by the state where 'the plaintiff can

16.



only be made whole by monetary relief, Wods replevin claim concerns property seimi by the sT4e 

m the first place that is in its custody. The state has Complete control oyer the property to 

prevent joss or damage, and can resolve Wods claim at no Cost by returning his property.

/^ny litVgafiow cost is on account of the states 'refusal to fefurn the property despite Wods 

affirmed Conviction and the property's lack of evidentiary Value, Claims of this nature In no 

way expose the state to unlimited fort liability, disrupt or make prohibitively expensive the 

provision of essential Services^ or result in excessive fiscal burdens. There is simply ho compelling 

Spte interest in bamrg a claim for the very property the state seized that: (0 it lately 

Used in its prosecution j (X) is still in its custodyj amd (3) it can resolve af no cost by 

feleasiry #,e property.

Jo the extent that the state has any purported Continuing interest in Wods property for 

prosecutiony Such interest bears Po Correlation to the legislative intent of the CCjlA, Moreover, the 

Respondents made no argument that 'they required Woos property for any reason in their motion to 

dismiss and reply- (tEpp 20-77,5&-63)

Even assuming %e state has a compelling Interest the CC,i/\ does not advance such interest

by the hast restrictive means in barring Woo's claim from 'the outset, Aside from the obvious option

of Simply returning Wods property j a less restrictive wean would be to Waive immunity, with

reasonable restrictions, the CCiiA does not withstand strkf scrutiny fn barring Wods replevin

claim, thereby Violating Substantive due process.

The procedural Safeguards articulated in the Opinion ate inadequate 

A states 'abrogation of a well-established Common-law protection against arbitrary deprivations

never

£.
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of proper// wises a. presumption th4 its procedures violate 1he Due Process Clause,/y Honda. 

Motor Co. V- Obetgj 512 U-S. ¥5, teofmfy

A Criminal Court my assert lack of ancillary jurisdiction to address
a motion for return of' property, even given Subject matter jurisdiction

Jn resolving the split if) Court op Appels authorities as % wbetter a crimal court 

has post-sentence jurisdiction fo address 0. motion for return of property jn favor of 

Warfare, the Opinion 'endorsees] 'Hargraves application of the four-part test articulated in 

[Morrow y. District of Columbiat f|7 Fid 714 IttCb-C Cir. IW)1. "opinion, IT S3. See also 

Id. at It Z% fueling the four-part Mf set forth in Morrow*). HargTave holds that the criminal 

Court has " Willar/ jurisdiction/ or inherent power, to entertain defendants posfsenfence motion far 

teturn of property3” where the facts of the Case meet'!he four-part Criteria. Id-(quoting Hargrave^

H] F3d 4 230).

Min3 the second prong of 'the four-part test Woo devoted n Subsection of his Opening 

Brief on Certiorari review raising Ms Concern that the criminal court here already opined that It 

Would lack ancillary jurisdiction because Woos property fewest Would involve Substantial new fMivdinj
g

proceed mg. (Case Ho. 20^65, Opening Brief pp U~l%) The criminal courts December 6,202} order indicates ■

1he case with facts most life Mr. Wods is fPeople y. Chose?-, ?M Coh 13% Hi P.3d 
where the Defendant sought the return of two Computers and numerous Compact 

discs holding information. In that case... the Court still noted that even if the 
Hargrave ancillary jurisdiction test were applied, the Court would nof have jurisdiction 
because the property revested "could Contain both property Subject fD feturn, ...as Weil 
as for only) contraband nof subject fo return... 3 and that such an inquiry would 
invariably invojyeLj 'substantial new factfinding proceedings/ "Chavez-, fS7 PJd al W 
Cpoting Hargrave,, 179 P.3d at 22430). So too here.

I.

% Three months after the dismissal of Woo's replevin claim, he filed a. motion for return of property in 
the Criminal Court on September 18, 2®It. (case No. wscics, Opening Brief, Appendix 4 p2.T2) The criminal 
court declined to address the motion on February t>. 2010 due to Wods ongoing 
ruling again in a December 6, 2MI order pending the Colorado Supreme Court's Opinion bete. Id. at pf 173. 
Woo also provided a copy of said December 4 102) order as Appendix A % his Petition for writ »f cedlmi 
in US- Supreme Court Case Alo. 22-6383-

criminal appeal then reserved
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(Case AJo. 20SCS(6, Opening .Brief, Appendix £, p5> IT 3) (emphasis add®l).

Thus, a cama\ court c<w assert jack of ancillary jurisdiction merely by finding that the 

motion for return of property Cannot "be determined without a substantial Hew fact-finding proceeding ', 

jjargMe, IT1 P‘2d at 211 ~30. This results In cin erroneous deprivation of property Under the established 

procedures' (2nd Calls for ''additional or alternative Safeguards* Opinion, TJ ¥t( citing Mathews v. Eidridjcg 

iflf US- 311,3^(1176)). To Satisfy procedural due process, a criminal Court must be required to address a 

motion for return of property regardless of 1he four-part test. The defendant is clearly deprived of 

property without due process whenever the Court can assert M of ancillary jurisdiction.

2. A criminal Court is not required to address the merits of a motion for 
return of property up°!) filing., or grant a hearing at a meaningful Tirol.

Although the Opinion Specifies ft)e post-sentence junctures at which oc defendant may now file 

a. motion for return of property fn a criminal court (Opinion, iff), the Court is not necessarily refoked to 

address its merits. x/7]he Trial court may deny a motion for return of property without prejudice To allow 

the defendant fo refife if after A direct appeal, during postconviction proceedings, or following an appeal 

from 'those proceedings*. Id, at wW. The prosecution, in turn, may demonstrate that it "way need the 

requested property later, including after a direct appeal, during postconvktm proceedings, or following an 

appeal from those proceedings"*id. at irtt. Pursuant to CHS. ^/6'5-f02(|) and CWo. Cm. ?. 

35(c)(3)(w),(VJI), there Is no time limit for Woo to theoretical)y file multiple petitions for 

posTcomcTion relief due to his class one felony Conviction (£R s \ 18-3-102(3)), As such, the 

coupled effect of the two holdings above is that the court can indefinitely delay addressing the 

merits- of Woos motion based on the states perpetual response that it may need the property 

later, effectively depriving Woo of his property without due process. This Can be exploited

II



to relieve The prosecutor) from ever having to -fulfill its burden of proof that the property is 

connected with any criminal activity- the Court of Appeals can then dismiss any appeal of 

Such ruling based on the lack of a final order. leaving htoo permanently remediless,

Moreoverj as the Opinion indicates, '"the trial Court my_ hold a hearing (evidentiary or 

non-Evidentiary) before resolving a motion for return of property, ' Opinion, If t8 (emphasis added).

This implies that the court 'may rule against the defendant without a hearing. "Woo Correctly 

remarks that there is no guarantee the trial court in his criminal Case will hold a hearing. 

Sot nowhere in Desert truck Sales did we say that a hearing is required, id. at T52. 

However, procedural due process requires :that a person with a possessory interest in property 

Seized by the state must be afforded an opportunity for a hearing and adequate notice of 

the hearing - ' Patterson y. Cronin, 650 R2d 531,536 (Colo- It$2). [Tlhe Due Process Clause grant 

the aggrieved party the opportunity to present h>s case cud have its merits fairly fudged. Thus, 

it has become a truism that 'some forrn of hearing^ h required before the owner is finally 

deprived of' a. protected property interest. (Logan V■ 2~imerman Brush Co-, t-55 {j.S- Hi, f3fCitS2) 

(citing Board of Regents y, Polb, U.S.56f, 570-71 n-8 (mi)) (emphasis in original).-As- Such, an 

erroneous deprivation of property occurs vrfieo The Court makes a fml ruling against a defendant 

without d hearing-

The tune limit for defendants who do not appeal to move for
return of property is unreasonable.

The Opinion holds that "a defendant wishing to file a motion for return of property

3.

In Desert Truck Tales, ^ gz-5-llo(3), 17 CffJ.fWI Supp.) expressly mandated a posfseime hearing:"tie 

person from whom the property was seized... shall be notified within ninety days of seizure of the seizing 
agency's intent to Commence a posfsdme hearing". Desert Truck Sales, 837 P.id at 767 n-T.

20.
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has no claim must be returned fo its lawful owner. Uni fed States y. Wilson, 5f<7 F.2d noOj 

H03 (d.C Cir. Itif). "/Ifter the criminal proceedings conclude, ■ ..ithe government's'} continued retention 

of the property ... could legitimately he viewed as a. deprivation of fie defendants due process rights/ 

United states y. Rodriguez ~ Aguirre. 26f F.sd IMS’, I2i2'i3 (loth Cif. 2001), As such, property 

owners must be notified and heard before effective forfeiture, "it is [J fundamental that the 

Tight to notice and an opportunity to be heard Kmusf be granted at a meaningful time and

Puentes V. Shevin, foi U-S. 61, 80 (\°ni)( Quoting Armstrong v. Manzo,j uin a meaningful manner.

380 us. sh-s, 551 (ms)).

The question as to whether the CAIA and similar governmental immunity or fort claims 

acts violate the Constfetional rights of not only Criminal defendants, but ail property owners 

against deprivation of seiied property without procedural or substantive due process of kw 

is an important issue faced by courts throughout Colorado and the United States. This 

Court should grant certiorari review to provide guidance to Courts addressing this issue 

In Colorado and throughout the nation, Correct the Colorado Supreme Courts 

decision, and ensure property owners are protected against arbitrary and wrongful 

deprivation of property without due process of law.

erroneous
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

frames Woo Petitioner, pro St
March l<h , 2023Date:
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