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Before GREGORY, Chief Judge, DIAZ, Circuit Judge, and TRAXLER, Senior Circuit
Judge.

Affirmed by unpublished per curiam opinion.

Tamar Devell Harvey, Appellant Pro Se.

Unpublished opinions are not binding precedent in this circuit.



PER CURIAM:

Tamar Devell Harvey appeals the district court’s orders granting summary judgment
to David A. Rylak and D. Landauer, and granting S. Conner’s motion to dismiss for failure
to state a claim, and judgment entered in favor of Frederick Russell after a jury trial.” We
have reviewed the record and find no reversible error. Accordingly, we affirm. Harvey v.
Russell, No. 7:18-cv-00097-EKD-JCH (W.D. Va. Jan. 14, 2022). We deny Harvej’s
motion and supplemental motion for transcripts. We dispense with oral argument because
the facts and legal contentions are' adequ.ately presented in the materials before this court

and argument would not aid the decisional process.

AFFIRMED

* We limit our review to issues presented in the informal brief. See 4th Cir. R. 34(b);
Jackson v. Lightsey, 775 F.3d 170, 177 (4th Cir. 2014).
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA

ROANOKE DIVISION
TAMAR DEVELL HARVEY, ) : ' '
' Plaintiff, ) Civil Case No. 7:18cv00097
V. : y :
) ,
o ) By: Elizabeth K. Dillon
FREDERICK RUSSELL, ) United States District Judge
Defendant. ) IR

FINAL JUDGMENT
A jury trial was held in this matter from January 1214, 2022. On January 14,2022, the
jury rétumed a verdict in favor of delfendarit Fréderiék Russell. In accordance with the jury’s
verdict and Fedei'al Rule of Civil Procedure 58, the court hereby ENTERS final judgment lin
favor of Frederick .Ruésell. |
The clerk is directed to strike this case from the court’s ac;tive docket and to send a copy
of this final judgment to counsel and to the pro se plaintiff, Mr. HarVey. -

Entered: January 14, 2022.

~ Elizabeth K. Dillon
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF VIRGINIA

ROANOKE DIVISION

TAMAR DEVELL HARVEY, ) \

Plaintiff, <) Civil Action No. 7:18-¢cv-00097

) ' B
V. y A
_ _ : ) . By: Elizabeth K. Dillon"

D. LANDAUER, et al., ) United States District Judge

Defendants. ) : ’

ORDER

For the reasons set forth in the accompanying memorandum opinion, it is hereby

ORDERED that:

1.

The VDOC Defendants’ motion to dismiss (DI(t No. 244) is GRANTED IN PART

" and DENIED IN PART. Spemﬁcally, itis GRANTED asto all requests for money

damages against the VDOC Defendants in their ofﬁc1a] capacities and is also granted .

as to the followmg claims, Wthh are hereby DISMISSED Claims Two Seven,

El"ht Ten, Thlrteen Fourteen, and Flfteen The motlon to dismiss is otherwuse

. DENIED

The VDOC Defendants’ request for severance (Dkt No. 244) is DENIED WITHOUT

-' PREJUDICE

In light of the court’s rulings, only the folIowing nine claims (as identified in the list
—————

in the accompanymg memorandum opinion). remain in this case: Claims One, Three,

_Four Five, Six, Nlne Eleven, Twelve, and Slxteen

Because .the only claims against them are either dismissed or severed, the Clerk is
DIRECTED to terminate the following defendants: The Virginia Department of

Corrections, the Commonwealth of Virginia, and Sgt. Fridley.

Addltlonally, because the court S ruhngs have substantially altered the claims

-remammg in the case, Harvey s second motion for summary Judoment (Dkt. No 239)

is DENIED WITHOUT PREJUDICE.



6. Any party wanting to file a motion for summary judgment should do so not later than
60 days after entry' of this order. If no party moves for summary judgment, the
remaining claims will be set for trial.
It is further directed that the clerk shall provide copies of this order and the
accompanying memorandum opinion to all counsel of record and to Harvey.

Entered: July 7, 2020. -. .

//f/fﬂwzka%,,

Elizabeth K. Dillon
- United States District Judge -




IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF VIRGINIA

ROANOKE DIVISION
TAMAR DEVELL HARVEY, )
Plaintiff, ) Civil Action No. 7:18-cv-00097
) .
v. ) :
) By: Elizabeth K. Dilion
‘D. LANDAUER, et al., ) United States District Judge
Defendants. )

MEMORANDUM OPINION. |

Pro se pléintiff Tamaf Devell Harvey brought this civil rights action asserting claims
pursuant to 42 U.S.C. § ],9_83' against a m\lmbé'r of defendan.ts, incl_u'c\iing a group the court
previously has referred to lobsely as the “VDOC Defendants.”! All of Harvey’s claims are based
on alleged e\}ents occurring dl;ring'his;»in'cvarceration at Au gusta Cdr_fectibnai Center (“‘ACC”).- -

A&dreésed in this op_inion ig a mot.lon bv the VDCC Defendants (sometimes referred to in
this 'opinion sirﬁ.p]y as ‘;déféndants”) in which they ask th_e.;oun_ to dismiss a number of 'Hars}ey’s
cla_ims gnd to sever two of his clz;ims into two separate lawsuits. (Dkt. No. 244.) Har;/ey _has filed a
 response in opposition. (Dkt. No. 254.) For the reasons set for_th_her’ein, thé courtAw_ill grant in part -
and deny in part the motion to dismiss, and deny without prejudice the motion to sever.

Additionally, in light of the chahgé; to Har\;cy’s claims résul_ting from this orde;r, Harvey’s
motion for sﬁnimary judginént (Dkt'. No. 239), to which defendants had obtained an extension of
time to respond pending a dééisidn on the motioh to dismiss and sever, will be denied without

prejudice to his ability to refile such a motion as it relates only to his remaining claims.

! Harvey initially asserted claims against more than two dozen defendants. As to those defendants that remain
" in the case, the operative complaint against the VDOC Defendants, is docketed as an Amended Complaint at Dkt. No.
196. Aside from the VDOC Defendants who have filed the motion to dismiss, the only other defendants that remain in
the case are Dr. Arakaky, who has not yet been served, and Tammy Coyner, for whom counsel from the Office of the
Attorney General just entcred an appearance on July 1, 2020. The claims against those two defend'mt‘s are governed hy

the original complamt (Dkt. No. 1), as amended by Dkt. No. 19 ~(Dkt. No. 19.> at7)



- L BACKGROUND
A. Factual Background? .
Harvey’s claims arise primarily from two separate. incidents in which he was assaulted by a
fellow pn'soner. The first of these occurred on July 21, 2017, w_hén Harvey. was attacked by another .
| offender, Poe, who used a ;;a_dlock and razor blade during t_he‘at.tack_._ Harv_e:y suffgred injum'és, |
ihc':luding. lacerations to hié face, and was take'n to the emergency foom at the local hospital, where
he re;:cived stiches and medicai tests were performed. Later the same day, he was femmed to ACC,
where he was-then kept in ACC’s medical inﬁrmary and under obsérvation for 17 days: from July
21 thxough August 7. |
Harvey alleges that certain defendants should be held liable for fa1lmg to prétect him from
Poe; others of his claims relate to the treatment or a11¢ged lack of care by non-medical VDOC staff
while he was in the inﬁrrﬁary after the attack, as well as defendants’ failure to provide treatment for
his broken nose and for‘déntal injuries he suffered in the attack. Additionally, he asserts a claim
related to the confiscation of ﬁnée Bibles on the date of the attack. |
| The second primary incident involved an alleged assault and rape of Harizey by his cellmate,
Offender Mon'rpe,vwhich occurred Oh October 24, 2017. Again, Harvey complains that certain of
d;:fendémts failed to protect hifn from this attack, eitherr bécinise of actions téken on the day of the‘
attaék_ or becausé of risks known tb them §r policies they put in place that made the attack likely.
| Harvey;s amended complaint also alleges violations of his rights by some of the VDOC
Defendants related to otﬁér inciderjts on different dates. These include, for example, a refusal to

give him toilet paper on one occasion, interference with Harvey’s legal documentation and requests

2 Not all of these facts are in the Amended Complaint containing the claims against the VDOC Defendants.
Some come from Harvey's separate amended complaint against medical provxders—-—many of whom have since been
dismissed or have had their motions for summary judgment granted—and some come from affidavits submitted in
support of previous motions for summary judgment. Additional facts not in either of the amended complaints are set
forth here only to provide context to Harvey’s claims, but the court docs not consider them in ruling on the motion to
dismiss and to sever.. -



for postage, and a refusal of one defendant to provide him wi tlt a white bed sheet. Lastly, his
amended eemplaint asserts several claims based on specific defendants’ responses to his grievances
at)out these or other events. | | |
"B, Harvey’s Claims
In thelr motion to dismiss, defendants state that they mterpret Harvey’s amended com plamt
as assertmé elxteen clanns In his response, Harvey takes issue w1th defendants 1dent1ﬁcat10n of
his claims. For eXample, he contends that defendants have mlsxdentlﬁed certain elanms and
imptoperly ineluded cettein defendants in claims. 3 |
| In compaﬁng Harvey’s amended complaint to the list of claims in the motion to dismiss and
sevei', it is true that the defendants’ list does not follow the exact numbering system used by Hmvey.-
_Ih paniculat, defendants break down ‘\vhat Harvey lists .a’s. Clatm 2 into two claims (Twe and Three),
thereby increasing the numeeri_ng in his remaining claims. LikewiSe, they break "down,Harvey’s
Claim 9 into twd claims (Ten and Eleven). | Nonetheless, defendants’ list of claims 1s a proper
-recitation of 'Harvey’s.claims, does not Qmit any of his elaims,' and makes sense to the court. For
 this reason,;- and for ease of reference in addressing the metion to dismiss and s;ever, the court will
utilize defendants’ list of :.Harvey’s_ claims.
As laid out By defendants, Hai'vey’e _amended eomplaint includes the fellowin g sixteen
" claims: o
Claim One: Defendant Burch v101ated Harvey s Eighth Amendment nghts by falhng to

protect Harvey from an assault by Offender Poe at ACC on July 21 2017. (Dkt.
No. 196 at 17.)

Claim Two: Between July 21 and 25 2017, Defendants Whitlock, MacDaniel, and Peale
: violated Harvey’s Eighth Amendment nghts by denying him certain necessmes
at ACC. (Id: at 18.)-

3 According to Harvey, for example, V. DCC Defendants treated his Claim 8 as Claim 9, his Claim9 as Claim
11, and his Claim 10 as part of Claim 12. (P1.’s Resp. to Mot. D_ismiss.& Sever 9, Dkt. No. 254.)



Claim Three:

Claim Four:

Claim Five:
- Claim Six:

Claim Seven:

Claim Eight:

ClaimNine:

Claim Ten:

Claim Eleven:

Claim Twelve:

Claim Thirteen:

Between July 21 and 25, 2017, Defendants Whitlock, MacDaniel, and Peale
violated Harvey’s Eighth Amendment rights by refusing him medical care
outside of ACC. (/d. at 18.)

From July 21,2017, through February 20, 2018, Defendants Whitlock, Russell,
Woodson, MacDaniel, Peale, and Connor (sometimes spelled Conner) violated
Harvey’s Eighth Amendment rights by refusing him medical care outside of
ACC for his front tooth and nose. (Id. at 18-19.)

' Defendant Whrtlock violated Harvey s First Amendment nghts by taking and/or

refusmg Harvey possession of his Blbles on July 21, 2017. (Id. 4t 19.)

- Defend ants Whitlock, Russell, and Woodson failed to protect Harvey from an

assault by Offende1 Poe at ACC on July 21, 2017 (Id.y

- Defendants Virginia Department of Corrections and the Commonwealth of

Virginia violated Harvey’s Eighth Amendment rights by 1efusmg h1m surgery for
his nose for twenty (20) months. (ld at 20, )

Defendants MacDaniel and Peale violated Harvey’s First Amendmen
denying him access to the orievance procedure at ACC. (Id. at 21.)

] hts by

Defendant LaCour violated Harvey s Eighth Amendment nghts by refusing to
give h1m a white bed sheet. (/d.) _

Defendant Herrick violated Harvey s Eighth Amendment ughts by finding h1>

» grlevances unfounded (Id. at 22.)

Defendant Herrick violated Harvey’s Elghth Amendment rights by refu smg to
approve Harvey’s nose surgery. (Id )

Defendant Lewis violated Harvey 3 E1ghth Amendment nghtb by fa111ng to
protect Harvey from a rape by his cellmate on October 24, 2017. ‘(/d. at 22-23.)

Defendant Fridley uolated Harvey’s Eighth Amendment ng‘lts by refusing to
give him toilet paper on August 13,2017, (/d. at 23. )

Clarm Fourteen: Defendant Connor violated Harvey’s Eighth Amendment rights by reJectmg his

‘Claim Fifteen:

- Claim Sixteen:

grievances and failing to protect him from an assault on an unspecaﬁed date. (ld.
at 24. ) . i ) . v

~ Defendant Woodson violated Harvey’s First Amendment rights by ordering

various ACC employees to stop witnessing Harvey’s legal documentation and/or
fulling his requests for postage and, further, retaliated against Harvey by having
him transferred from ACC to Greensville Correctional Center because Harvey
had filed multiple grievances and lawsuits. (Id. at25.)

Defendant Clarke violated Harvey’s Eighth Arnendment nghts by creating a
“state danger” for Harvey. (/d.)

(Mem. Supp. Mot. to Dlsmss 2—3, Dkt. No. 245.)
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In their mot{on, ‘defendants ask for the dismi_csal of eleven claims: Claims Two, Three, Four,
FSix, Seven, Eight, Ten, Thirteen, Fourteen, .\'Fifteen, and Sixteen, all for failure to state a claim. As
to the remaining five claims (Claims One, Five, Nine, Eleven, and Twelye), defendants ask that _the
court sever Claims Onc and Twelve from this action and establish a new, separate action for each,
leaving only Claims Fiye, 'Nine, and'Eleven in this .case. (Id. at 3.)
II. DISCUSSION
A.  Motionto Dismiss Standard .
A motion to dismiss under Rule 12(b)(6) tests the complaint’s legal and factual. sufficiency.
See Ashcroft v. Iqbal, 556 U.S. 662, 677-80 (2009); Bell Adl. Corp. v. Twombly, 550 U.S. 544, 554
63 (2607); Giarratano V. Johnsdn, 521 F.3d 298, 302 (4&1 Cir. 2008). To withstand a Rule 12(b)(6)
' rnotion a pleadtng nlust ""c':ontai'n' sufﬁcient factual rrxatter acce'pteo as true to state a clairn to relief
that is plaus1b1e on 1ts face ” Iqba] 556 U. S at678. In cons1der1ng the motlon thc court must’
~ construe the facts and reaqonable mferences in the light most favorable to the nonmovmg pa1 ty »
Mavsey V. ()]anut 759 F. 3d 343, 347 (4th C1r 2014). A court need not accept as true a complalnt s
legal conclumons unwarranted 1nferences unreasonable concluuons or arguments Czarratar'o,
521 F.3d at 302 Pro ‘se complaints are aftorded a hberal construction. Laber v. Harve Y, 438 F.3d
404, 41% n.3 (4h Cir. 2006). |
B.  Official Capacnty Damages
Defendants ﬁrst move for dxsmlssal of any claims against them for monetary damageb in
their .ofﬁc1a1 capacmes. The court vyﬂl grant that rehef because Hawe'y may not obtain money |
damages from 'def‘endants in their ofﬁ.ciai capa'cit_ies. under § 1983. MWM_’;

aggrieved party to file a'civil action against a person for actions taken under colo’r of state law that

violated his consntutlonal nghts See Cooper v. Sheehan 735 F.3d 153 158 (4th Cir. 2013). But

“neither a State nor its ofﬁcmls actmo in thClI‘ ofﬁmal capacities are persons L.nder § 1983 ” Will

drdeh
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v. Mich. Dep’t of State Police, 491 US. 58,71 (1 989).‘ Thus, all clai,ms for money damages against
'the VDOC Defendants in their official capacities will be dismissed. | |
C.  ClaimTwo Claind s dismssd/
Claim Two alleges that defendants Whitlock, MacDaniel, and Peale violated Harvey’s -
Elghth Amendment rights from’ July 21 to 25, 2017, because they demed him the right to clean and
sanitary hvmg ¢onditions. Specifically, Harvey alleges that these defendants knew that hlS personal
\ hygiene iterns yi/ere taken from him, but they did not allow him to shower and instead forced him to
wear his bloody Vl)t)C jumper fo'f'those five days.
° The Eighth Amendment protects prisoners from cruel and unusual living cond1t10ns Rhodes
V. Chapman 452 U. S 337, 347 (1981) But “the Constitution does not mandate comfortable
prisons,” and conditions that are “restrictive and even harsh . . . are part of the penalty that crnnina.l
offenders pay for thelr offenses~against society.” ld. at 347-49. To sustai.n an unconstitutional |
conditions clalm a pusonel mast show that ( l) objectively, the depuvatlon was sufﬁc1ently
serious, in that the challenged ofﬁc1al acts caused demal of “the minimal civilized measure of l1fe s
: necessmes ‘and (2) sub3ect1vely, the defendant pnson ofﬁc1als acted with “deliberate 1nd1fference
to mmate health or safety.” Farmer V. Brennan, 511. U.S. 825, 834 (199,4) (c1tat10ns omitted). To
satisfy the first element, the pl'isoner ntust show “significant physical or emotional harm, or a grave .
risk of sut:h'hatnl,” resnlting from the challenged conditions. Shakka v. Smith, 71 f7.3d l62, 166
(4th Cir. 1995). |
The conditions described by Harvey do not constitute the type of extreme deprivation of a
basic hutnan need that can satisfy the objective elem_ent of a condi,tions claim. Harvev arines that
he suffered a risk of harm because he could not clean his wounds, but he was in the inﬁnnai'y and
receiving medical tfeatntent during that five-day period. Mbreoyer, courts have held that the

dépriyation of .a shower or being in dirty'clothing for similar (or longer) peri.ods of time are not



sufﬁciently serious to state an Eighth Amendment living conditions claim. Eg., Davenport“v. '
DeRobertis, 844 F.2d 13l0, 1316-17 (7th' Cir..1988) (holding that allowing inmates in a segregation -
~ unit only one shower per week was"‘constitutionally sufficient” and did not constitute an Eighth
At‘nendment 'violation); Johnson v.- Fi ields,.N-o'. 2:14-cv-38-FDW, 2017 WL 5505991, at *10
(W:D.N.C. Nov, 16, 2017) (“Plaintiff’s cl.aim‘ that he was denied a shower and clean clothes for
~twelve days is insufﬁcient as a’matter of law to maintain an Eighth Arnendment claim;’-’)l Walker v.
. D'art,“N-o'.‘OQ Cfv1752,'-é01'0 WL 669448, at *4 (N.D. TiL. Feb. 19, 2010) (‘?Beingj denied clean clothes
for two weeks, though unpleasart, is not a deprivation serious enough to support ah l':‘ighth- o
' Amendment claim.”); Blackburn v. South Carolina, No. 0:06-2011-PMD- BM 2009 WL 632542, at
*17 (D S.C. Mar, 10, 2009) (concludmg that ten days without a shower when first placed ina
segregatron umt followed by an average of one shower per week thereafter, was not a constrtutlonal
depmvatron) see also Shai'ka “71'F.3d at 165 (ﬁndmg no Eighth Amendment v101at10n where
prisoner was not permitted to ‘sh'owe:r for thres days after feces was thrown on him because he was
~ given rnaterials to ‘cle.an hlmself and his cell).b ConsiStent with the :for_egoing cases,the court
.concludes thatH'arvey has failedz to_State a CIairn under the Eiéhth Anlendrnent for.which 'r;-,uef can
be granted 4 |
| Moreover Harvey does not: allege any facts to show that his mablhty to shower or change
into clean clothes for those ﬁrst days after the attack by Poe caused him any 1n3ur1esv let alone
31gn1ﬁcant physrcal or emononal harm ora grave risk of such harm ” See Shakka 71 F.3d at 166
Therefore his complamt fmls to “rarse a nght to relief above the speculat1ve level” as requ1red to
~ state a claim under T‘won’ibly.

"For these reasons, the court will dismiss Claim Two.

4 Although Harvey alleges that these defendants knew that he did not have his personal hygiene items, he does
* not allege that they knew he was not permitted to shower, nor does he state that he did not have access to water to clean
hims_elf._ ‘Moreover, HarVey’svrespon'sc. does not address defendants’ assertion that Claim Two fails to state a claim. _

7
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D. Clalms Three and Four

Claim Three alleges that defeﬁdénts_ Whitlock, MacDaniel, and Peale violated Harvey;s
Eighth Amendment rights from July 21 to 25, 2017,.by refusing him medical care outside of ACC.
In Claifn Four, Harvey alleges that tﬁese sarﬁe three defendants, as well as defendants Rus sell, |
Weodsoh, apd Connor; violated Harvey’s Eighth Amendment rights from July 21, 20]7;‘through

February.ZO, 2018, by refusing him’ medical care outside of ACC for his front tooth-and ndse; He
-alleges that 'fliese defendants_knew of his eeﬁous rhedical needs and that their failure to refef him for
outside care reSulted in peﬁn.anent’disﬁgurement and “serioue nerve”da.mege. He eXpresSIy states
that he voiced his concerns to them, including his concerns about the nerve damage to his front
tooth, but that they refused to provide him with medical care.

As to Claim Three, aefendants contend that Harvey’s claime are entirely co;iclusory and, to
 the extent that iﬁs dssertion is that 'he'disagreed with the medical care he 'receiw;ed'at ACC, that does
not quahfy asa cogmzable EIghth Amendment dehberate md]ffexence claim. Defendants also
- argue that as non medlcal personnel they are entltled fo rely on the ]udgment of medlcal
personnel as to what t‘reatment an inmate reqmres. (Mem. Supp. Mot. Dls_mlss 7—8.)

| Defendant_s are corrécf that asa geherai mziitter,“‘r'len-medical prison peréonnel are entitled
to'rely‘ on the expertise of health care prox‘rviders."’ Krug v. Loranth, No. 1:_13_—cv-,,014;09-DCN,' 2014
WL 4955365, at *7 (D.S.C; Sept. 29, 2014) '(citiné'lko v. Shreve, 535 F.3d 225, 242 (4th Cir.
2008)), aff'd, 599 F. App’x 512 (4th Cir, 2015). Noting this principle, this court and others have
dismissed &eliberéte iﬁdifference claims .against prison administrators who relied on treatment
decisions ‘ey medical doctors and other medical pelsonnel E.g., Muhammad 12 szth No.

7:16CV00034, 2016 WL 1464640, at *4 (W D Va. Apr. 12 2016). As eXplamed in Muhammad

) 5 Harvey does not identify any of these individuals as medical personnel, and in fact has expressly identified
most of them as non-medical persqnnel (correctional officers, a lieutenant, assistant Warden, ete.)._-

-8



g  prison “administrators f&é entitled to rely on the'm_edi_cal judgrnent'and' expertise of the rnedieal
professionals charged with providing care t5[the ‘prisoner] ....Itisnot the funétion of the court, or
prison administrators, to second guess the good faith treatment decisions of licensed physicians.”
Id. (citing Shakka, 71 F.3d at 1_67).'

The court also 1s aware, based on the summary judgment evidence it has_ reviewed in
oonjUnetion';with motions filed by medical personnel, that medical personnel made at least some of |
: the treatment decisions for Harvey during the relevant tirne-period.. The court also is aware that
‘duringj .the' tirhe-period refereneed'in Count Two, Harvey was hoUsed in ACC’s 'inﬁrr_naty ‘and was
closely laaonitored_ by medical personnel. Nonetlleless; based solely on the al_tegattons inthe.

: amended'cornplaint (towh;ich the court is limited in ruling on the motion to disnxiss), the court -
eannot conclude that Harvey has 'failed to ad_equately state a claim. In 'pax.ticul_ar, it 1s unclear how

: mric'h-‘ ofa defi“i:yl,:if:any, wascaused by the VDOC Defenda.nts.’ refulsalrto refer Harvey for treatment

and exactly what deci sions, if : any, each of them made concemmg whethe1 to 1efer him. There also

is nothmg in the amended complzunt that supports an assertion that the defendants, in fact, relied on

medical personnel to d_etermm'e Harvey s course of treatment. Accordmgly, the motlon to dxsrruss

Claims'Three' and Four w111 be denied.- | |

E Claim Six q ) MW Q(/ W @r qu/((/ |

- Cla1m Six: alleges that three defendants. (thtlock Russell, and Woodson) all falled to ;

protect Harvey frorn the assault by Offender Poe. Spec1ﬁcally, Harvey alleges that they were

prev1ously 'mformed in wntmg_that Harvey “had recelved ver.bal' threats of serious bodlly harm’ by

the hands ofmultlplepnsoners” (Am. Compl 18.) | |

To hold a prison official liable under § 1983 for a failure to protect, a plaintiff must establish
that: (1) he was. “incarcerated"undervcondit'ions po'sing a substantial ﬁsk:-éf sérious harm”and (2) the

defendan_t p}isd‘n ofﬁeial':'had a -‘.‘sufﬁciently? culpable state of mind,” one of “deliberate



indifference.” Farmer, 511 U.S;I at 834. Deliberate indifference is “somewhere between negligence-

- and purpose or‘knowled’ge: namely, recklesshess of the subjective type used in criminal law.” Brice

v. Va. Beaclt Corr. Ctr., 58 F.3d 101, 105 (4th Cir. 1995). Futther, in order to succeed on a failure-

to-protect claim, a plaintiff must sho'w that the harm suffered was vobvjectively' serious, i.e., he must |

show he suffered a “‘seﬁo"us or significant physical or emotional injury.” 'I)antsef v. Stansberry, 772

F.3d 349,-346 (4th Cir. 2651‘?4):- - ’

' °o Harvey cle'aﬂyfsu.ffered serious inj_ufy, so the objective element is not at issue here. Instead, |

defendants ¢ontend that plaintiff has failed 'tosetforth allégations showing “deliberate indifference”

on the part of any of these threé defendants. An inmatevma'y prove deliberate indifference through
dlI‘CCt or cucumstanhal evidence, and “[d]lrect evidence of actual knowledge is not requ1red ”

. Makdessr V. F ields, 789 F. 3d 126, 133 (4th Cir. 2015) The pla1nt1ff may sat1sfy the dehberate
1nd1fference elemen-t with 'ev1dence that the challenged, cu‘cumstances created a substantlal nsk” of
harm that “was longstandmg, pervaslve well- documented or expressly noted by pnson ofﬁcmls in
the past and the cucurnstances suggest that the defendant official bemg sued had been exposed to
‘1nformat10n concermng the nsk and thus must have known about it.” Id. Even w1thout direct
ev1dence ‘an mj ury‘ m1ght be s0 obvious that the factflnder could conclude that the [ofﬁc1a1] did
know of it because he could not have failed to know of it.” Id ,

To be sure, the facts Harvey alleges to support the dehberate mdlffelence element are not
overwhelmmg. He s1mp1-y alleges that they knew that Poe was a “violent gang member' * and that

: defendants were “given” a “wi‘itten complaint that [Harvey] had received verbal_threats of serious

 bodily harm by th"e' hands of n1uftiple prison'ers._’" (Am. Compl. 19.) And the mere fact that an

aSsailant was a known violent offender based on gang’ membership' is insufficient absent some
evid.ence that the defendants “were suhjecﬁvely aware that this inmate was likely to attack” Harvey.

See Fuller v. Cty. of Charleston, 444 F. Supp 2d 494, 498 (D S.C. "006) Slmllarly, Harvey s
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allegations about his written complaint are fairly vague) But the Supreme Court has made clear that

it is not neees‘saiythatthe defendant l;_now*th‘ei ‘plaintiff was “especially likely to be ac'saulted by'the
'speci‘ﬁc' prisoner who eventually committed the assault,” so long as the defendant was aware of “an
obvious, suhstantial mk to inmate safety.” Farmer, 511 U.S. at843.'olAnd in some citcumStanees,
_the plaintift’s membersh1 pina partlcular group that is ftequently singled otit for attack may be
 sufficient.’ Id. at 843—44 |
Althbugh Harvey’s amended 'complalnt does not contain a significant amount of detail as to -
exactly what threat was conveyed to these defendants hé states that they were aware and told in
writing of the potential threats to lum by mu1t1ple prisoners, which could well include Poe.
‘ Moreovex; he emphasizes\-in his reply that his claims (referenced in his amended,éomplaint) about
" the VDOC pollcy of al-lowing-. ;‘mass movement” of prisoners and partlcularl) 511‘6wi}1g violent
-' gang me'nbere to mmOIe w1th at-nsk pnsoners hke h1m creates a substantlal danger of nsk of an -
-attack and defendants should have known of that mk to him. In shmt although Harvey s cla.ms
may not survive summaly Judgment the court concludes that he has plausﬂ)ly alleged suffic1ent
' factual rnatter to allow the claims to go forward at this time.
F.  Claim S'ev:en‘ C) QI\WI 7 dl SW” 539 (/ |
(‘lalm Seven asserts clalms agalnst the Commonwealth of Vlrglma and VDOC, both of
whom have EleVenth Amendment Irr'mlunity from suit and thus are not proper defendants as to
' Harvey s § 1983 clalms Indeed 1t is well settled that nelther the’ Commonwealth of V1rg1n1a nor '

any gove‘mmental entlty acting as an arm of the Cofnrhonwéalth, such as the VDOCV, isa “person"

e Althou gh the allegatlon does not apl)ear in Harvey s amended complamt in his opposmon to the motxon to
dismiss, Harvey states that he is a “gay and effeminate prisoner” who was at special risk of as:ault sm1ply by vxrtue of
this fact. Sce Randolph v. Maryland 74 F. Supp. 2d 537, 542 (D. Md. 1999).

- 7 This claim does not seek any ‘prospective injunctive relief, and the exception set forth i in'Ex parte Young, 209
U. S 123, 130-31 (1908), which allows official capacxty claims under § 1983 where a plaintiff seeks only prospectlvc

mjunctlve relief, is inapplicable hcrc N
1 J;)d}ub I‘L +




s@ibjéc;t td suit undef $ 1983. -'Will, 491 U.S. at 71 (“[N]_eithef a State nor its officials acting m their
official capacities are ‘persons’ undef § 1983.7). Thus, Harvéy’s claims against both the
Commonwealth and VDOC fail, and Claim Seven must be dismissed.

G.  Claims Eightand Ten Clains cadf | o di's /Mf;\@é/ -

' In Claim E1ght Harvey alleges that defendants MacDaniel and Peale violated his First ~
Aﬁie’ndheﬁt"right's'by denying h1m access to the éﬁévance prdéedu’fé, élt}?léug'l;‘.ﬁe attempts to.couch
the clgirp.gg (.)I.le. undcr the Ei__ghth. Amehdmént. Speciﬁcally, he says that thesé defendants weré
deliberately 'iﬁdiffereiit'tdWérd his medical énd' dental needs 'bec‘aus'e. they “intercept[ed]” and ~
“unlawfully trash[ed]’-’ his _in‘formal complaint forms. He claims that they 'violated\V'DOC poﬁcies
in infcrféﬁng'witﬁ the grievance procesé. Similarly, in Clairh Ten3 Harvey alleges thaf defendant
Herrick was deliberafely indifferen.t to Harvey's Eigh@ -Améridment rights by finding all of |
.' H‘a_rvey’s gxfieVances'unfoﬁnded - | a

| The rzil.]egatibns m bofh §f thése jcliaims fai.] to state'a ciaixh und‘er é]ear Fourth Circuit

precedent. Specifically, the Fourth Circuit held in Adams v. Rice, 40 F.3d 72 (4th Cir. 1994), and
reiterated mqr?c receﬁfly' in Booker v. S.C. Depv’t éf Corr., 855 Fl.‘3’d 533 (4th Cir. 2017); that
“iﬁrﬁateé have no constitutional entitlement or due process interest in access o @ grievance
procedixrc.”_ ‘.ld.» at 541 ;'.g'ee Adams, 40 F.'3‘d;at'75 (“The Constitution crégtes no entitlcrhént to
grievance préce.dure'sb or access to any such procedure voluﬁtafily estéblished bya st'ate'..”). Relying
§n Adam;, district courts, inciuding this one, ha've.:f'epeatcdly held tﬁét a prison official’s failure to
comply With'a grievance pro;:cdufe is not actionable under § 1983. Eg., Brown v. Va. Dep’t of
Corr., No. 6:07-CV-33, 2009 WL §7459, at ¥13 (W.D. Va. Jan. 9, 2009) (“[T]here is no liability
| under >§ 1983 for a prisonb administr;ator’s response to a grievance or appeal.”); Oliver v. Gray, No.
7:09-C'V-00004, 2009 WL '366150’, at *2 (W.D. Va. Feb. 12, 2009), aff'd, 360 F. App?x 417 (4th

'Cir. 2010) (“Because a state grievance procedure does not confer any substantive right upon prison
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inmates, a pr_ison official’s -faiinre to complyvvifth the state’s grievance proe_ednre is not actionable
under § 1983.”). Accordingly, Claims_ E'i.ght_ia»nd Ten will be dismissed.
H. Claim Thlrteen ; d Q)\M /3 ;s d )}M}S‘ s@d
| Clalm Th1rteen alleges that defendant Fridley refused to glve Harvey toilet paper when
- Harvey was moved to a'new cell in Augus_t 2017, instead telling Harvey to‘._‘_‘use a sock.” (-Am_. _
Compl 23.) This resulted in Harvey being forced “to spend two days with a large arhount of
external feces on [his] bac_}kside‘.” r(,Ia'. at 24.). While e_erta_inly unpleasant, _a laek of toilet pap.er fora
short period of ti‘trte does not rise to the -tevel of an Eighth Amendment violation because .it does not -
satisfy the objective prong of a living conditions claims. Canterbury v. W. Reg’l Jail Auth., No.
3:18-CV-01440, 2019 WL 6545328, at *13 (S D.W. Va, Nov 7,2019) (reasonmg that although an '
' extended depnvatron of hygrene items that causes 1nJury to an 1nmate rmght estabhsh an Elghth
Arnendmen.t Violatidn the short-term depri'vation of 'such'items——inchiding soap and toilet paper; :
_w1thout any 1esu]t1ng mjury does. not), report and recommendation adopted, No. CV 3: 18 1440,
2019 WL 6598349 (S D. W Va. Dec. 4 2019) Bmm 12 Clarke No. 7:12-cv- 00162 2012 WL
1439258 at *3 (W D. Va Apr 25, 2012) (concludmg that plamtlff’s allegatlon that he was not
glven accessto water, toﬂet paper,. soap, toothpaste, or'a too’thbrush while i ina “.‘stmp eell for three
daya did not riSe to,_the tevel.ofz an E.ighth'Al"mendment vto]ation)" Gilland v. Owens, 718 F. sﬁpp' "
665, 685 (W.D. Tenn 1989) (addressmg claim that mmates in one: patt of the Jaﬂ were occasronally .
not furnlshed torlet paper towels sheets, and blankets for seventy -two hour stays (which- sometlmes. :
lasted longer) and reasonmg that “[s]hort term depnvatlons of to1let paper . and the hke do not
rise to the level- of a constrtutlona] v1o] atron”) The court agrees w1th these courts that the short-
term depnvatlon of torlet paper especrally absent any al egatlon of harm or serious risk of harm as a
| result.”d()es: not give rise to'an Eighth Arnendment claim. -Claim Thirteen will therefore be |

dismissed.
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Case 7:18-cv-00097-EKD-JCH Document 313 Filed 07/07/20 Page 14 of 19 Pageid#: 3694

L Claim Fourfeen

Claim Fourteen alleges that defendant Connor violated Harvey’s Eighth Amendment rights
both by rejecting his grievances and by failing to protect him from an assauft on an unspecified
date. As noted, to prevail on such a claim, Harvey must show that he suffered a “serious or
significant physical or emotional injury,” Danser, 772 F.3d at 346, and that the defendant had a
“sufficiently culpable state of mind,” one of “deliberate indifference.” Farmer, 511 U.S. at 834.

Defendants seek dismissal of the failure-to-protect claim on the grounds that Harvey fails to
adequately allege anything other than potential knowledge of a general risk of harm by Connor.
Additionally, defendants point out that Harvey alleges in his complaint that defendant Connor
responded to his grievance by stating that copies were given to other prison officials, so he alleges
that she forwarded his concerns of assault o other prison officials. Thus, pursuant to Harvey’s own
allegations, Connor did not disregard or fail to reasonably respond to an alleged risk of an attack
against Harvey.

The court agrees with defendants that Harvey’s vague assertions of what knowledge Connor
may have had and what she steps she may have failed to take do not plausjbly state a failure-to-
protect claim. In short, Bis allegations simply fail to plausibly allege that she was deliberately
indifferent.®
J.  Claim Fifteen

In Claim Fifteen, Harvey alleges that defendant Woodson violated Harvey’s First
Amendment rights because he ordered several ACC employees to stop witnessing Harvey’s legal

documentation and/or fulfilling his requests for postage. Harvey also claims that he was

8 For the same reasons that Claims Eight and Ten were dismissed, moreover, any claims against Connor based
solely on her response to the regular grievance do not state a constitutional claim and are subject to dismissal.
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transferred _fr"ofﬁ ACC to Gneensvﬂle Correctional Center in retaliation for his filing of multiple ._
grievances and lawsuits. '.
This eIaim is subject te disrrﬁssal because Woodson’s alleged actions, without mox;e', do not

state 2 claim"for ‘intexfferenee with Harvey’s right of access to the courts. Inmates have a ,
copstitﬁtional right to'feqsonaﬁle .-acCess to the courts, See Lewis v, .Ca.§ey, 518 U.S.‘343; 351-53
(1996)§ Bbﬁnds V. Smith; 430 U.S. 817, 838 (1977).’ The n'ght of access to the court “is"ancillar‘yito
the underlying claim, without which a plaintiff cannot have suffered injury by being shut out of
couft.” Christopher v. Harbury, 536 U.S. 403, 415 (2002).. Thus, in order to state a constitutional
claim of denial of ecce-ss to the courts, a piainﬁff must ailege facts showing that the challenged |
prison policy or ofﬁcial act_ioﬁ has actually “hindered his efforts to pursue” a nonfrivolous legal
claim. Lewis, 518 U.S. at 351, Specifically, the plaintiff must identify in his complaint a .
“nonfﬁvbloﬁs,’_’ g;drguaﬁle”.;legal claim, along with the potential rehiedy th.at elaim soughi-’to
l'ecever,'thet-'v&/a'é: lest asa resilivltvbf the '(iefeﬁ\ciaxit’e :élllegedr.:ihterfefencc with the vplaintiff’ s rightof
access. Chrisiopher v. Harbury, 536 U.S. 403, 415-16 (2002) (quoting Casey, 518 UL.S. at 353).
Moreover, “the _faet that an ihmate ﬁléy not :be able to litigate 1n exacfly the manner he desires is nof .
* sufficient to demonstrate theectiiél injury elemenf of an access fo'coﬁrts claim.” .Bufke V. C-l_arke,'
No. 16-cv-365, 2018 WL, 15]2615at #5 (W.D. Va. Mar. 27, 2018), Beeé{.lse'HéiVey has failed to
identify any clalm that was dismissed or that he ilOs.t the right to litigefe es a re.sul"t' of Weodsdh’s -
| alleged -ﬁté&ereﬁcé, this claim must be dismissed. |

' .Siﬁﬁlm'ly, as to the éllegedly ret'alliatory’t::raﬁsfer, Hafvey failvs: to adequefely state a claim
egainst'_.Woo‘dSié:ﬁ. To sﬁceeed o.r_1‘>hilsv§ ‘1933 refaliafidn claim, Ha;vey mest .esfebliéh fimt (D he
engage&'ih proteci:edi Fir'st_ Amendment ‘aeti-\;'ity, ) “the alleged ret“al'iato.‘ry action adve:i;éely
affected his protected'SpeeEH," and (3) abut—for causal relation sh'_ip existed between the prolt_e'cted’

activity and the retaliatory act. Raub v. Campbell, 785 F.3d 876, 885 (4th Cir. 2015).



Harvey has alleged the first element, because prisoners have a “First Amendment right to |
be free from retaliation for filing a grievance” under the prison’s established grievance procedure.
Booker v. S C. D_ep’t of Corr., 355 F.3d 533, 541 (4th Cir. 2017). For.purposes of this opinion,
the court w111 assume; without deciding, that a transfer to a different prison could satisfy the - .-

. se'cdnd element ofa r‘etaliatien claim, which requires an action by defendant that “woutd 'likel.y
deter a person of 01d1nary firmness from the exercise of Flrst Amendment rights,” Constan.tine 12
Recrors & VlSltors of George Mason Umv 411 F.3d 474 500 (4th Cir. 2005)

Harvey has not pled sufficient facts, however, to plaus1bly allege the third element of his
retaliation elalm. To establish the third element, a plamﬁff must show that the 'protected act1v1ty
was the but-for cause qf the adverse actiotl alleged. Fosterv. Univ. of MdE Shore, 787 F.3d 243,
252 (4th Cir. 2015); Gregg-El v.'.Doe, 746 F. Ape’x 274,275 & n.2 (4th Ctr ‘Jan.‘3,' 2019) (cittng to
Foster in addressirig the cau'fsetion st:en'dard'in the context of a prisoner’s rethliétiort claim). Harvey
‘ alleges in conclu‘;ory terms, that the reason fer Woodson’s decision to transfer him was retahatlon
but he presents no factual allegatlons to p1aus1b1y support this assemon In short his allegattons fail
to plauelbly allege the “ngorous” but-for standard of causation. See Raub, 785 F. 3d at 885 (“[Olur -
causal requlrement is ngorous (mtemal quotatlons and citations omltted)) Thus Harvey s
retahatton clatm agamst Woodson fails and must be d1%mmed See Adams, 40 F.3d at 74
(summanly d1sm1ssmg retaliation c1a1m as msufflclent because it cons1sted of melely conclusory
allegatlons a:td no facts to show retahatory mot_lvatlon); Coch.ran v. Morris, 73'F.3d 1310, 1317
(4th Cir. 1996) (notihg that courts must treat an inmate’s claim of re,taliatiortby> prison ofﬁcials._ |
“vstith skepti.c-tsm”).

For all of these reasons, Claim Fifteen Will be dismissed.
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K. C!aln\ Sl)rteen dQl\%\ Z@ UVI*M MOSZ' gé/ d/%j%g‘fgé/

In his final claizn;Cl'ainl Sixteen—Harvey alleges that defendant Clarke violated his Eighth.

Amendment rights by creatrng a “state danger” for Harvey Harvey $ opposrtlon to the motion to
dlsmlss moreover devotes a number of pages to h1s theory that the assaults against him vvere the
result of the state-created danger (S‘ee generally Pl.’s Resp to Mot Dlsmrss & Sever 7—8 10—13
- 28. ) Whrle a partv may not amend his pleadmgs throuOh brleﬁng, see S Walk at Broadlands
Homeowners’ Ass’n v. OpenBand at Broadlana's LLC 713 F. 3d 175, 184»—‘85 '(4th Cir, 20 13),
Harvey s amended Lomplamt references the VDOC polrcy, whrch he alleges is promulgated and
known by Clarke, of allowing “mass movement” of prisoners, which allow violent gang members
like Poe~to come mto contactfwn:h at-risk individuals like Harvey He also alleges that Clarke failed
to enforce proper patdown/shakedown procedures to provrde adequate levels of stafﬁng and |
-secunty, and farled to 1nstall and/or update VDOC monitoring systems all of whrch contr1 buted to
one or the other of his attacks | |

‘ Agarn thrs cla1m may not ”survrve summary _]udgment but the court cannot say that 1t farls to
plau sibly state a claim agamst Clarke AccordmOIy, Clmm Sixteen will not be drsrm ssed. |
L | Motron to Sever Clalms_One and Twelve o

- Defendants :also'seek to sever Claims One and Trvelve from the cl air_ns that remamm this
case. Each of those claims is alspec'i-ﬁcclairn 'against a'si'ngle defendant, al\leg'i’ngra' fﬁilﬁ:é’ to
:pro:tect Har_vey from the two .ass‘aults.‘ 'Speciﬁcally, Claim One alleges that defendant Burch failed
to protect Harveyf'rom Offender Poe on July 21, 2'017.' Claim Twelve alleges that defendant Lewis
failed to protect Harvey fro om the assault and rape at ACC by hrs cellrnate Offender Monroe three
vmonths later on October 24 2017.

Defendants contend that these clalns are misjoined because they are brought agamst

drfferent defendants and do not arise “out of the same transactron occurrence or serres of '
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nansactlon‘; or occoﬁenceo” as'r-eq-\‘l'ired to make joindex' pfoPer under Rule 20 | Defendan ts also
contend that allow’ihg the claims to go forward together would deprive each defendant of a fa1r trial,
“and they argue that allowing all of Harvey’s remaining claims to £0 forward in a single suit would
gllo_w him to cixj‘cum:vem the PriSon Lit_iga,ﬁion Reform ‘Act’sv (“PLRA”) filing fee reqqirements' and
three-s’trike rule. Harvey c0unte1-e that the c.laims are properly joiped_,_and he also contends that it
would be. unfa1r to requxre h1m to pay add1t10na1 filing fees. | |

Flrbt of all itis clear that Count One is properly in this lawsuit. It remems releted to other
claims brought by Harvey, such as those concerning the alleged denial of medical care for injuries
sustained in the July assauit. Accordingly, the _coort will not sever Count One into a different
lawsuit. Moreover, the court is allowing tﬁe failure to protect claims against Clarke and others
(v‘yhich ré_lafeﬁ to both attécles)'fo go- forward at this time. In light of that alleged connection, itis
arguable that the two attacks are related and a “Series of occurrences,” Fed. R. Civ. P. 20, and thus
the defendants and cla’imé axie not’roisjoioed. AltHoUgh the court has discfeti.on to sever the c]axm%
even if fhey are not m_isj'oihed, Fed. R. Civ. P. 21; Spencer, Whiié& Prentis, Inc. 'of Conn. v. Pfizer,
Inc., 498 F.2d 358, 362 (2d Cir. 1974) (“[TJustification for severance s not confined to misjoinder
of.parties”), it declines to do 5o at this time.® | |

The court undersiaods defendant.é_’"concem regarding the risk of prejudice to Burch and
Lewis from havihg the claims against them tried together. If and \yhen the case is set for trial and

both of these claims are going forward (particularly if they are going forward without the

° Harvey’s argument seems to be that he cannot be required to pay separate filing fees to pursue his claims, but
he is incorrect. As noted, the court has discretion to sever claims, even if they are not misjoined. Fed. R. Civ. P. 21;
Spencer, White & Prentis, Inc. of Conn:, 498 F.2d 4t 362. The court would have beei justified in severing ‘Harvey’s
claims into multiple lawsuits at the beginning of the action, evea if that had meant that he would have to pay multiple
filing-fees. As noted, his claims arise from multiple different events and were brought against many defendants.
Nonetheless, at this stage of the case, the claims have been ugmﬁcantly narrowcd and the court sees little benefit to
severing claims now.
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overarching claims agéinst-‘tfh'e supervisoz& persénnel), then the court will consider any renewed
request for se'verancé for purposes of trial at that time.
IM. CONCLUSION L
* For the reasons stated above, the VDOC Dé’fendants’ motion to'vdismiss will be granted in
part and denied in part and .ﬂl’e‘,_’hibtion‘ to sever will be denied. 1;1 light of that ruling;, moreover,
" Hérvey’g ﬁléﬁon for summary judgment will be denied without prejudice. An appropriate order
will be entcred | |

Entered July 7,2020.

//ézﬂfdz/(/@%ﬁ

Elizabeth K. Dillon™ -
_ United States District Judge
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