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OPINION

BOGGS, Circuit Judge. Harry C. Calcutt I1I, a bank
executive and director, petitions for review of an order is-
sued by the Federal Deposit Insurance Corporation
(“FDIC”) that removes him from his position, prohibits
him from participating in the conduct of the affairs of any
insured depository institution, and imposes civil money
penalties. In addition to attacking the conduct and find-
ings in his individual proceedings, he also brings several
constitutional challenges to the appointments and removal
restrictions of FDIC officials.

His first hearing in these proceedings occurred before
an FDIC administrative law judge (“ALJ”) in 2015. Be-
fore the ALJ released his recommended decision, the
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Supreme Court decided Lucia v. SEC, 138 S. Ct. 2044
(2018), which invalidated the appointments of similar
ALJs in the Securities and Exchange Commission
(“SEC”). The FDIC Board of Directors then appointed
its ALJs anew, and in 2019 a different FDIC ALJ held an-
other hearing in Calcutt’s matter and ultimately
recommended penalties.

Broadly, Calcutt’s claims fall into two categories.
First, he brings structural constitutional challenges, con-
tending that: The FDIC Board of Directors is
unconstitutionally shielded from removal by the Presi-
dent; the FDIC ALJs who oversee enforcement
proceedings are also unconstitutionally insulated from re-
moval; and the second hearing before a different ALJ
failed to afford him a “new hearing,” as mandated by Lu-
cia. In his second group of challenges, Calcutt attacks the
procedure used and results reached in his post-Lucia ad-
judication. He begins by contending that the ALJ abused
his discretion by curtailing cross-examination about bias
of the witnesses. He then argues that the FDIC Board
failed to find that he had committed misconduct that
caused “effects” for Northwestern Bank, as the governing
statute, 12 U.S.C. § 1818(e)(1), requires. See Dodge v.
Comptroller of Currency, 744 ¥.3d 148, 152 (D.C. Cir.
2014).

We deny his petition. Calcutt’s challenges to the re-
moval restrictions at the FDIC are unavailing, because
even if he were to establish a constitutional violation, he
has not shown that he is entitled to relief. See Collins v.
Yellen, 141 S. Ct. 1761, 1789 (2021). We also conclude that
his 2019 hearing satisfied Lucia’s mandate. As for the lim-
its on cross-examination at that hearing, any error
committed by the ALJ was harmless. Finally, there is
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substantial evidence in the record to support the FDIC
Board’s findings regarding the elements of § 1818(e)(1).

I. BACKGROUND
A. Overview of FDIC Enforcement Proceedings

Among other functions, the FDIC conducts examina-
tions and investigations to ensure banks’ safety,
soundness, and compliance with statutes and regulations.
See 12 U.S.C. § 1811. It has the authority to impose a
range of enforcement remedies. Id. § 1818. These include
removal and prohibition orders, in which the FDIC orders
“an institution-affiliated party” to be removed from office
or “prohibit[s] any further participation by such party, in
any manner, in the conduct of the affairs of any insured
depository institution.” Id. § 1818(e)(1). An institution-
affiliated party includes “any director, officer, employee,
or controlling stockholder (other than a bank holding com-
pany or savings and loan holding company) of, or agent
for, an insured depository institution.” Id. § 1813(u)(1).

Section 8(e) of the Federal Deposit Insurance Act
(“FDI Act”), 12 U.S.C. § 1818(e), as amended by the Fi-
nancial Institutions Reform, Recovery, and Enforcement
Act (“FIRREA”), P.L. No. 101-73, § 903, 103 Stat. 183,
453-54 (1989), provides that FDIC may remove an institu-
tion-affiliated party from office or prohibit the party from
participating in conducting the affairs of any insured insti-
tution upon establishing three elements: “(1) the banker
committed an improper act; (2) the act had an impermissi-
ble effect, either an adverse effect on the bank or a benefit
to the actor; and (3) the act was accompanied by a culpable
state of mind.” De la Fuente v. FDIC, 332 F.3d 1208, 1222
(9th Cir. 2003). First, the Board of Directors of the FDIC
(“FDIC Board” or “Board”) must find that the party has
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committed misconduct, including engaging in “any unsafe
or unsound practice in connection with any insured depos-
itory institution” or committing “any act, omission, or
practice which constitutes a breach of such party’s fiduci-
ary duty.” 12 U.S.C. § 1818(e)(1)(A)(ii)-(ii). Second, the
Board must find that at least one requisite effect has oc-
curred, i.e., that “by reason of” the party’s action, the
insured depository institution “has suffered or will proba-
bly suffer financial loss or other damage,” its depositors
have been or could be prejudiced, or the party has re-
ceived financial gain or other benefit. Id. § 1818(e)(1)(B).
Finally, the party must have had a culpable state of mind:
The violation must be one that “involves personal dishon-
esty” or “demonstrates willful or continuing disregard by
such party for the safety or soundness of such insured de-
pository institution.” Id. § 1818(e)(1)(C).

The FDIC may also issue civil money penalties
(“CMPs”) under a similar test. See 12 U.S.C. § 1818(31)(2).
As relevant here, the agency may impose a “second tier”
penalty of $25,000 per day of violation when a party “reck-
lessly engages in an unsafe or unsound practice in
conducting the affairs of [an] insured depository institu-
tion” or “breaches any fiduciary duty,” and that action “is
part of a pattern of misconduct,” causes more than mini-
mal loss to the institution, or benefits the institution-
affiliated party. Id. § 1818(1)(2)(B).

To commence these enforcement proceedings, the
FDIC first serves the party with a notice of intention to
remove the party from office and/or prohibit that party
from participating in other insured depository institu-
tions. See 1d. § 1818(e)(1); see also id. § 181831)(2)(E)(3)
(requiring notice for civil money penalty). The notice must
contain a statement of facts establishing grounds for the



6a

removal and indicate a time and place for a hearing. Id. §
1818(e)(4). The institution-affiliated party may then ap-
pear at the hearing to contest the notice; failure to appear
constitutes consent to the order. 7bid.

An ALJ conducts the adversarial hearing in accord-
ance with the Administrative Procedure Act (“APA”), 5
U.S.C. §§ 551-559. See 12 U.S.C. § 1818(h)(1) (requiring
hearings to be “conducted in accordance with the provi-
sions of chapter 5 of Title 5”). Under the applicable
regulations, an ALJ presiding over a removal proceeding
has “all powers necessary to conduct a proceeding in a fair
and impartial manner and to avoid unnecessary delay,” 12
C.F.R. § 308.5(a), including the power to “receive relevant
evidence and to rule upon the admission of evidence and
offers of proof,” id. § 308.5(b)(3); “[t]o consider and rule
upon all procedural and other motions appropriate in an
adjudicatory proceeding . . .,” id. § 308.5(b)(7); and “[t]o
prepare and present to the Board of Directors a recom-
mended decision,” id. § 308.5(b)(8).

The regulations also provide that evidence that would
be admissible under the Federal Rules of Evidence is ad-
missible in adjudicatory proceedings, td. § 308.36(a)(2),
and that except as otherwise provided, “relevant, mate-
rial, and reliable evidence that is not unduly repetitive is
admissible to the fullest extent authorized by the Admin-
istrative Procedure Act and other applicable law,” id. §
308.36(a)(1). If evidence meets this latter standard but
would be inadmissible under the Federal Rules of Evi-
dence, the ALJ may not deem the evidence inadmissible.
Id. § 308.36(a)(3).

After the hearing, the ALJ must file and certify a rec-
ord of the proceeding, including a recommended decision,
recommended findings of fact, recommended conclusions
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of law, and a proposed order. Id. § 308.38(a). A party then
has thirty days to file written exceptions for the FDIC
Board’s review objecting to particular matters or omis-
sions in the ALJ’s recommendations, but a failure to file
an exception on a particular matter is treated as a waiver
of that objection, and the Board need not consider any
such objections that were not initially raised before the
ALJ. Id. § 303.39.

The Board then reviews the ALJ’s recommendations
and issues a final decision. Id. § 308.40. Its review is
“based upon review of the entire record of the proceed-
ings,” although it may limit its review to those arguments
and exceptions that were raised by the parties. Id.
§ 308.40(c)(1). After the Board’s final decision, a party
may petition for review in the United States Court of Ap-
peals for the District of Columbia Circuit or the circuit in
which the institution’s home office is located. 12 U.S.C.
§ 1818(h)(2).

B. FDIC Composition and Structure

The FDIC Board consists of five members: the Comp-
troller of the Currency, the Director of the Consumer
Financial Protection Bureau (“CFPB”), and three addi-
tional directors who are appointed by the President with
the advice and consent of the Senate. 12 U.S.C. §
1812(a)(1). The Comptroller of the Currency and the
CFPB Director are also appointed by the President with
Senate advice and consent. Id. § 2 (Comptroller of the
Currency); id. § 5491(b)(2) (CFPB Director). The Board
also incorporates a measure of partisan balancing, with a
maximum of three directors permitted to be members of
the same political party. Id. § 1812(a)(2).
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The three members of the Board not appointed by vir-
tue of another office serve fixed terms, and the parties
agree that they are not removable at will. During the pro-
ceedings before the ALJs in this case, the CFPB Director
also enjoyed for-cause protection from removal under 12
U.S.C. § 5491(c)(3); however, before the Board issued its
final order, the Supreme Court held this removal re-
striction to be unconstitutional. Seila Law LLC w.
Consumer Fin. Prot. Bureau, 140 S. Ct. 2183 (2020). The
Comptroller of the Currency’s term lasts for five years
“unless sooner removed by the President, upon reasons to
be communicated by him to the Senate,” and Calcutt con-
cedes that this provision provides for at-will removal. 12
U.S.C. § 2. In practice, however, the FDIC Board has had
several vacancies during the proceedings in Calcutt’s case;
additionally, at least one board member continued to serve
after his term expired until a successor was appointed.
See 12 U.S.C. § 1812(c)(3) (providing for continuation of
service of appointed members after expiration of term be-
fore a successor is appointed).

The ALJs who hear FDIC removal and prohibition
proceedings are part of a pool housed in the Office of Fi-
nancial Institution Adjudication (“OFIA”), an interagency
body established by FIRREA that presides over enforce-
ment proceedings brought by the FDIC, the Office of the
Comptroller of the Currency (“OCC”), the Board of Gov-
ernors of the Federal Reserve System (“FRB”), and the
National Credit Union Administration (“NCUA”). See
FIRREA § 916, 103 Stat. 183, 486-87 (codified at 12 U.S.C.
§1818 note); 12 C.F.R. § 308.3 (defining OFIA as “the ex-
ecutive body charged with overseeing the administration
of administrative enforcement proceedings” of OCC,
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FRB, FDIC, and NCUA)." These agencies signed an
agreement that provides for cost-sharing and specifies
that the FDIC is the “Host Agency,” responsible for the
employment of an office staff consisting of ALJs and ad-
ministrative employees. See Ex. L to Emergency Motion
for Stay Pending Review, at 1-6. The agreement also
states: “Any change to the Office Staff personnel shall be
subject to the prior written approval of all Agencies.” Id.
at 3. Two ALJs currently make up the pool in OFTA. See
Our Judges, Office of Financial Institution Adjudication,
https://www.ofia.gov/who-we-are/our-judges.html  (last
visited May 24, 2022).

Until Lucia, these ALJs were not appointed by the
FDIC. After the Supreme Court held in Lucia that SEC
ALJs were officers who must be appointed by the Presi-
dent, a court of law, or a head of department, see 138 S. Ct.
at 2051-54, the FDIC Board then newly appointed the
same ALJs without conceding that their previous appoint-
ments had been unconstitutional. The FDIC ALJs may
only be removed “for good cause” determined by the
Merit Systems Protection Board (“MSPB”) on the record
after an opportunity for a hearing. 5 U.S.C. § 7521(a).
Members of the MSPB, in turn, may be removed by the
President “only for inefficiency, neglect of duty, or mal-
feasance in office.” 5 U.S.C. § 1202(d).

C. Calcutt’s Actions at Northwestern Bank

With this background, we turn to the facts of the pre-
sent case. Calcutt was the President, CEO, and Chairman

! Initially, the Office of Thrift Supervision served as “host
agency” for OFIA, but that agency’s responsibilities were transferred
to FRB, OCC, and FDIC in Title III of the Dodd-Frank Wall Street
Reform and Consumer Protection Act, Pub. L. No 111-203, 124 Stat.
1376 (2010).
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of the Board of Directors of Northwestern Bank (the
“Bank”), which had its principal place of business in Trav-
erse City, Michigan. He also served as a member of the
Bank’s senior loan committee and as CEO of the Bank’s
holding company, Northwestern Bancorp. The Bank was
an insured state nonmember bank subject to the FDI Act,
as well as associated regulations and Michigan state laws.
Calcutt retired from his positions at the Bank in 2013 and
now serves as the Chairman of State Savings Bank in
Michigan and its holding company. Northwestern Bank
was purchased by a competitor in 2014.

Under the Bank’s management structure, twenty em-
ployees reported directly to Calcutt, including Richard
Jackson, an Executive Vice President and board member.
A commercial-loan officer named William Green also
worked for the Bank.

By 2009, the Bank’s largest loan relationship was with
a group of nineteen limited liability companies controlled
by the Nielson family (the “Nielson Entities”). These
businesses’ activities involved development of real estate,
holding vacant and developed real estate, and holding oil
and gas interests. At that time, the Bank’s loans to the
Nielson Entities (the “Nielson Loans”) amounted to ap-
proximately $38 million. The value of the Nielson Entities’
holdings during this time was approximately $112 million,
with $7-9 million in cash or cash equivalents, and $80 mil-
lion available in real estate or oil and gas assets that could
be used for collateral or loan-payment purposes.

As early as 2008, FDIC examiners identified several
of the Nielson Entities as a single borrower and identified
the Bank’s loans to these businesses as a “concentration
of credit”—defined as a lending relationship that exceeds
twenty-five percent of a bank’s Tier 1 capital. Although in
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practice the Nielsons could use cash derived from one en-
tity to pay the loans of another entity, the loans were not
cross-collateralized, meaning that the collateral in one
Nielson Entity did not secure loans to other Nielson Enti-
ties, despite the common control. Neither were the loans
supported by personal guarantees: If a Nielson Entity
failed, the Bank could not compel the Nielsons to person-
ally satisfy the obligation. Loans lacking personal
guarantees were considered to be an exception to the
Bank’s commercial-loan policy.

In April 2008, Calcutt and Green met Cori Nielson,
one of the managers of the limited-liability company that
managed the Nielson Entities, and Autumn Berden, the
chief financial officer of that company. Calcutt and Green
requested that the Nielsons stop reporting transfers be-
tween Nielson Entities as intercompany loans on their
balance sheets; instead, the bankers recommended that
when an entity needed funds, another entity should dis-
tribute funds to its members, who could then loan or give
the funds to the cash-strapped entity. Such a payment
mechanism would not be reported to regulators as an in-
tercompany transfer and would conceal the Nielson
Entities’ “common use of funds.” According to the FDIC,
over the following months this strategy also masked the
interrelationship of the Nielson Entities and hid loans to
Entities that had no positive cash flow by routing funds
through other actors in the Nielson group.

The relationship between the Bank and the Nielsons
began to deteriorate during the Great Recession. Alt-
hough in May 2009 several of the Nielson Entities wrote
to Calcutt stating that they had sufficient cash flow for
debt service, by August multiple loans were past due.
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More were scheduled to mature on September 1. On Au-
gust 10, Berden told the Bank that the Nielson Entities
would need to restructure their loans, and on August 21,
Cori Nielson made a similar communication. The Bank
did not oblige, and the Nielson Entities stopped paying
their loans on September 1.

Over the following months, the Nielsons and the Bank
continued to negotiate, but their efforts were fruitless.
The Nielsons sought measures such as debt forbearance,
reduction of loan payments, or deeds in lieu of foreclo-
sure,” because ongoing problems in the real-estate market
had diminished their ability to repay existing debts. Cal-
cutt, on the other hand, later testified that he thought that
the Nielsons were “posturing” and possessed sufficient
funds to pay their loans. The Bank attempted to convince
the Nielsons to refinance and provide greater payments
on their loans. Cori Nielson later testified that in response
to her communications, Calcutt expressed concerns about
raising “red flags” to regulators about the Bank’s relation-
ship with the Nielson Entities. By November 30, 2009,
several of the loans to the Nielson entities were automati-
cally placed on nonaccrual status by the Bank, meaning
that they were ninety days past due.

Also on November 30, the Bank and the Nielson En-
tities finally reached an agreement that would bring all the
loans current. First, the Bank extended a loan of $760,000
to Bedrock Holdings LLL.C, one of the Nielson Entities (the
“Bedrock Loan”), which would be used for the companies’

2 Through a deed in lieu of foreclosure, “a mortgagee . . .
take[s] a conveyance from the mortgagor in full or partial satisfaction
and as a substitute for foreclosure.” Restatement (Third) of Property
(Mortgages) § 8.5 ecmt. b (Am. Law Inst. 1997).
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future required loan payments until April 2010. After re-
ceipt of the loan, Bedrock Holdings transferred the funds
into accounts at the Bank for other Nielson Entities. Sec-
ond, the Bank agreed to release $600,000 worth of
collateral in investment-trading funds that had been
granted to it by another Nielson Entity, Pillay Trading
LLC (the “Pillay Collateral”).? This collateral release al-
lowed the Nielson Entities to bring their past-due loans
current. Finally, the Bank renewed the Nielson Entities’
matured loans, including a loan of $4,500,000 to Bedrock
Holdings. The parties refer to this agreement, which took
effect in December 2009, as the “Bedrock Transaction.”
Consequently, the Nielson Entities’ loans were removed
from the Bank’s nonaccrual list on December 1.

The FDIC Board would later find that the actions sur-
rounding the Bedrock Transaction violated the Bank’s
commercial-loan policy. That policy required that “all
commercial loans are to be supported by a written analysis
of the net income available to service the debt and by writ-
ten evidence from the third parties supporting the
collateral value of the security,” yet the Bank did not con-
duct these analyses or collateral appraisals prior to
providing the Bedrock Loan and releasing the Pillay Col-
lateral. At the 2019 hearing, however, Calcutt testified
that he thought that the Bedrock Transaction was in the
Bank’s best interest, because it provided time for the Niel-
son Entities to pay off their debt and because he believed
they had the resources to do so.

3 As discussed below, a year later Northwestern Bank also
released $690,000 in collateral from Pillay Trading LLC. We refer to
the $600,000 and $690,000 disbursements together as the “Pillay Col-
lateral.”
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Moreover, the commercial-loan policy required ap-
proval by two-thirds of the board of directors for loans
“where the total aggregate exposure is between 15 and 25
percent of the Bank’s Regulatory Capital.” Ibid. The
loans to the Nielson Entities were approximately half of
the Bank’s Tier 1 capital, thereby qualifying for the voting
requirement. According to the FDIC, however, the board
did not approve the Bedrock Transaction until March
2010—approximately four months after the disburse-
ments. The loan write-up for the Bedrock Transaction
that was presented to the board in March 2010 also con-
tained inaccurate information, including misstating the
purpose of the Bedrock Loan as “working capital require-
ments” and omitting that the Bedrock Transaction had
already occurred.

That loan write-up was prepared by a credit analyst
based on information provided by Green, and Calcutt and
Jackson both initialed the document. Before the FDIC,
Calcutt argued that: (a) the write-up’s errors and mis-
characterization could not be attributed to him; (b) the
board of directors was aware of the difficulties with the
Nielson Entities in November 2009 because of materials it
had received; and (c) the board of directors verbally ap-
proved the Bedrock Transaction in November and
December 2009. The ALJ and FDIC Board, however,
found against him on these points.

Calcutt’s actions surrounding the FDIC’s June 2010
examination of the Bank also attracted scrutiny. In May
2010, Calcutt signed an Officer’s Questionnaire required
by the agency. The first question required him to list the
loans that the Bank had renewed or extended since the
previous year’s examination by accepting separate notes
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for the payment of interest or without fully collecting in-
terest, as well as any loans made for the direct benefit of
anyone other than the named recipients of the loans. On
the questionnaire, Calcutt answered that he was not
aware of any such loans. He later testified that these an-
swers were incorrect in light of the Bank’s activities with
the Nielson Entities, but argued that the misstatements
were “inadvertent and unintentional.” (Brackets omit-
ted.)

Additionally, Calcutt participated in a decision to sell
several Nielson Entity loans to two of Northwestern
Bank’s affiliates in May 2010, shortly before the FDIC ex-
aminers were due to arrive. Green told Berden that he
and Calcutt would continue to serve as the points of con-
tact on those loans. In late September 2010, the Bank
repurchased the loans, at which point the loans were de-
linquent and past maturity.

Despite these actions, by September 2010 the Nielson
Entities’ position remained precarious. Beginning on Sep-
tember 1, they again stopped making payments on their
loans. Several additional months of negotiations ensued,
and in December 2010 the parties agreed to an additional
release of $690,000 of collateral from Pillay Trading LLC
to fund the Nielson Entities’ debt service from September
2010 to January 2011. The Bank’s board of directors
agreed to this arrangement. At the end of that period,
however, the Nielson Entities yet again stopped making
payments, and they have been in default since then.

D. The 2011 Examination

Shortly before the FDIC’s 2011 regular examination
of the Bank was set to begin on August 1, 2011, Cori Niel-
son sent the agency a binder with approximately 267
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pages of correspondence between herself, Berden, Green,
and Calcutt. The binder’s contents went beyond the corre-
spondence that FDIC examiners had found in the Bank’s
loan file. According to Calcutt, Nielson’s move also began
a series of actions in which she and Berden improperly in-
fluenced the FDIC’s Case Manager, Anne Miessner, and
Miessner became biased against Calcutt while participat-
ing in the examination.

During his September 14, 2011 meeting with examin-
ers from the FDIC and the Michigan Office of Financial
and Insurance Regulation,’ Calcutt made several false
statements about the Bedrock Transaction. First, in re-
sponse to a question about his understanding as to the
purpose of the Bedrock Loan, Calcutt said that the funds
were meant to provide “working capital” in connection
with an acquisition of another business, although their
true purpose was to help pay off the loans to Nielson En-
tities. Second, when examiners asked him about the
release of the Pillay Collateral, he responded, “I thought
we still had them,” although he had authorized releases of
the collateral in 2009 and 2010. Third, when queried about
how the Nielson Entities managed to bring their loans
current in December 2010, he answered that they used
their “vast resources between oil, gas, and rentals,” alt-
hough the December 2010 release of Pillay Collateral was
in fact used to satisfy these obligations.

In its 2011 examination, the FDIC also noted that the
Nielson relationship “should have been reported as non-
accrual on quarterly Call Reports beginning no later than
December 2009,” and that its omission “has resulted in a
material overstatement in earnings both in the form of

* This agency has been renamed the Michigan Department of
Insurance and Financial Services.
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falsely inflated interest income and of grossly understated
provision expense.” Calcutt signed the Call Reports, yet
he later testified that he was not involved in their prepa-
ration.

Ultimately, the FDIC’s 2011 examination report iden-
tified the Bank’s failures in securing and analyzing the
Bedrock Transaction, its reporting inaccuracies, and its
misstatements during the examination. It ordered the
Bank to charge off $6.443 million on the loans to Nielson
Entities, which represented the amount that the Bank
would be unlikely to collect.” On July 31, 2012, the Bank
charged off an additional $30,000 specifically on the Bed-
rock Loan.

E. Administrative Proceedings
1. The 2015 Hearing

On April 13, 2012, the FDIC formally opened an in-
vestigation into the Bank’s officers. Its investigation
ended on August 20, 2013, and the agency issued a Notice
of Intention to Remove from Office and Prohibit from
Further Participation against Calcutt, Jackson, and
Green, as well as a notice of assessment of civil money pen-
alties (the “Notice”). In 2015, both Jackson and Green
stipulated to orders prohibiting them from banking activ-
ity, and Jackson agreed to a $75,000 CMP. Calcutt
proceeded to discovery and further administrative pro-
ceedings.

In September 2015, ALJ C. Richard Miserendino held
an eight-day hearing on Calcutt’s charges. Among the
several witnesses who testified were Calcutt, Jackson,

5 The parties disagree about whether a charge-off necessarily
qualifies as a loss. See infra at 45.
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Nielson, Berden, Miessner, and Dennis O’Neill (one of the
FDIC examiners). ALJ Miserendino released a recom-
mended decision on June 6, 2017. However, before the
Board issued its final decision, it stayed the case pending
the Supreme Court’s decision in Lucia, because ALJ Mis-
erendino had not been appointed by an agency head.

2. The 2019 Hearing

Following Lucia, the FDIC Board formally appointed
Miserendino and its other ALJ, Christopher B. McNeil,
then remanded and reassigned each ALJ’s pending cases
to the other ALJ “for a new hearing and a fresh reconsid-
eration of all prior actions, including summary
dispositions, taken before the hearing.” See FDIC Reso-
lution Seal No. 085172, Order in Pending Cases (July 19,
2018). The Board permitted each new ALJ to conduct a
paper hearing on remand, but if a party objected to the
paper hearing, the Board ordered that the ALJ “must con-
duct a new oral hearing in accordance with 12 C.F.R.
§ 308.35, except that the ALJ may accept the written tran-
script of prior testimony of any witnesses for which the
parties agreed to accept such testimony.”

Calcutt’s case was reassigned to ALJ MeNeil, who
stated that he would conduct an oral hearing and re-
quested that the parties submit objections to ALJ
Miserendino’s prehearing rulings. In response, Calcutt
asserted that the prior proceedings were entirely void un-
der Lucia because the prior ALJ had not been appointed
by an agency head. ALJ McNeil rejected this argument,
and proceeded to request that the parties submit specific
examples where the prior proceeding’s outcome turned on
evidence that should have been included or excluded, or
“elements, such as witness demeanor, that are not readily
determined from a review of the written record.”
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Calcutt then reasserted his argument that “the origi-
nal proceeding was void ab initi0” and objected to the
inclusion of the record from the 2015 proceedings because
the case “turn[ed] entirely on credibility assessments.” In
an order dated March 19, 2019, ALJ McNeil rejected
these arguments, concluding that the second hearing
would not be de novo, and that “[t]he prior proceedings
have not been deemed void ab initio, but instead serve as
the primary source of the evidentiary record, subject to
review and reconsideration by the new ALJ.” ALJ
McNeil went on to observe that although credibility as-
sessments were material to the decision of the case,
Calcutt had not established that a review of the 2015 hear-
ing transcript would be hindered by an inability to view
witnesses’ demeanor. Finally, he rejected Calcutt’s objec-
tions to the admission of several exhibits from the 2015
proceedings.

On March 20, 2019, ALJ McNeil released an addi-
tional prehearing order, which among other things
specified that the parties should identify witnesses by May
15, 2019 and indicate each witness’s expected testimony.
The order specified that “during the evidentiary hearing,
witness testimony will be limited to the descriptions pro-
vided in this summary.” Calcutt sought an interlocutory
appeal before the FDIC Board on ALJ McNeil’s limita-
tions on the oral hearing. The Board granted his request
for a new oral hearing on all issues considered at the prior
hearing, including live witness testimony, but it denied his
request for an entirely new proceeding as untimely.

In the next prehearing order, ALJ McNeil granted
enforcement counsel’s motions to strike Calcutt’s affirma-
tive defenses of laches, entrapment, and examiners’
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violation of the agency’s own procedural rules. Then, in re-
sponse to the parties’ motions in limine, he permitted
introduction of Green and Jackson’s testimony and the
parties’ stipulations at the 2015 hearing, among other evi-
dentiary rulings.

The hearing lasted from October 29 to November 6,
2019. Calcutt was among twelve witnesses who testified.
During the proceedings, Calcutt’s counsel unsuccessfully
attempted to cross-examine witnesses, including Berden,
Miessner, and Nielson, about the theory that Miessner
and the FDIC were biased against Calcutt due to their re-
lationship with the Nielsons. In sustaining enforcement
counsel’s objections to this testimony, ALJ McNeil rea-
soned that these questions were outside the scope of direct
examination, and that in accordance with his March 20,
2019 order, Calcutt could have identified these witnesses
in a prehearing submission as subject to questioning about
bias but failed to do so.

On April 3, 2020, ALJ MecNeil issued the Findings of
Fact, Conclusions of Law, and Recommended Decision on
Remand (the “Recommended Decision”), finding that Cal-
cutt’s actions surrounding the Bedrock Transaction
amounted to unsafe or unsound practices and breached his
fiduciary duties of care and candor; that these actions
caused the Bank to suffer damages and financially bene-
fitted Calcutt; and that the actions involved personal
dishonesty and willful and continuing disregard for the
Bank’s safety and soundness. See 12 U.S.C. § 1818(e)(1).
Finding that Calcutt’s actions satisfied the requirements
for a removal and prohibition order and civil money pen-
alties, ALJ McNeil recommended that Calcutt be
prohibited from banking and assessed a $125,000 CMP.
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Calcutt filed exceptions to the FDIC Board, challeng-
ing many of these findings and conclusions. He also
argued that the proceedings were invalid because the re-
strictions on  ALJ  McNeil's removal were
unconstitutional, and because the new hearing granted af-
ter Lucia did not remedy the Appointments Clause
violation in the previous proceedings before ALJ Miseren-
dino. He did not argue that the Board was also improperly
shielded from removal.

Upon review, the FDIC Board accepted ALJ
McNeil’s findings and conclusions, and on December 15,
2020, it issued a final Decision and Order to Remove and
Prohibit from Further Participation and Assessment of
Civil Money Penalties (the “Removal and Prohibition Or-
der”). The Board concluded that Calcutt’s involvement
with the Bank’s loans to the Nielson Entities, as well as
his misrepresentations to regulators and the board of di-
rectors, were both unsafe and unsound practices and
breaches of his fiduciary duties. See 12 U.S.C.
§ 1818(e)(1)(A). It also found that sufficient effects had oc-
curred by reason of Calcutt’s malfeasance: loan charge-
offs; the Bank’s increased investigative, legal, and audit-
ing expenses; and Calcutt’s receipt of dividends from the
Bank’s holding company that reflected the Nielson portfo-
lio’s inflated value. See 12 U.S.C. § 1818(e)(1)(B). And it
concluded that Calcutt acted with the requisite culpability.
See 12 U.S.C. § 1818(e)(1)(C). The Board similarly upheld
ALJ McNeil’s conclusions regarding the appropriateness
of the civil money penalty. See 12 U.S.C. § 1818(). Fi-
nally, it rejected Calcutt’s exceptions regarding the ALJ’s
insulation from removal, the adequacy of the new hearing
after Lucia, the ALJ’s evidentiary rulings, the statute of
limitations, and the ALJ’s bias.
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Calcutt petitioned this court for review the following
day. On December 21, 2020, he moved for an emergency
stay. A panel of this court granted the stay on January 5,
2021. We have jurisdiction over Calcutt’s petition for re-
view of the FDIC’s order under 12 U.S.C. § 1818(h)(2).

II. STANDARD OF REVIEW

The judicial-review provisions of the APA apply to
FDIC removal and prohibition orders and orders as-
sessing CMPs. 12 U.S.C. § 1818(h)(2). Accordingly, we
must hold unlawful and set aside agency actions, findings,
or conclusions that are “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law”; “con-
trary to constitutional right, power, privilege, or
immunity”; “in excess of statutory jurisdiction, authority,
or limitations”; “without observance of procedure re-
quired by law”; or “unsupported by substantial evidence.”
5 U.S.C. § 706(2). Furthermore, “due account shall be
taken of the rule of prejudicial error.” [Ibid.; see Nat’l
Ass’n of Home Builders v. Defs. of Wildlife, 551 U.S. 664,
659-60 (2007) (explaining that this statutory language re-
fers to a harmless-error rule). Though a court does not
“substitute its judgment for that of the agency” over deci-
sions within the agency’s delegated authority in applying
the APA’s arbitrary-and-capricious standard, the
agency’s conclusions must still be based on “reasoned de-
cision making.” Wollschlager v. FDIC, 992 F.3d 574, 581-

82 (6th Cir. 2021).

We review other agency determinations differently.
Questions of law are reviewed de novo, but we defer to an
agency’s interpretation of a provision in a statute that it is
entrusted with administering, if (1) Congress has not “di-
rectly spoken to the precise question at issue,” and (2) “the
agency’s answer is based on a permissible construction of
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the statute.” N. Fork Coal Corp. v. Fed. Mine Safety &
Health Rev. Comm™, 691 F.3d 735, 739 (6th Cir. 2012)
(quoting Chevron, U.S.A., Inc. v. Nat. Res. Def. Council,
Inc.,467 U.S. 837, 84243 (1984)). And an agency’s factual
findings are reviewed for substantial evidence, which is
“more than a scintilla of evidence but less than a prepon-
derance; it is such relevant evidence as a reasonable mind
might accept as adequate to support a conclusion.” Gen.
Med., P.C. v. Azar, 963 F.3d 516, 520 (6th Cir. 2020) (quot-
ing Cutlip v. Sec’y of Health & Hum. Servs., 25 F.3d 284,
286 (6th Cir. 1994)). “The substantiality of evidence must
take into account whatever in the record fairly detracts
from its weight.” Umniversal Camera Corp. v. NLRB, 340
U.S. 474, 488 (1951).

III. REMOVAL PROTECTIONS

Calcutt maintains that two features of the structure of
the FDIC violate Article II and the separation of powers
and thus compel invalidation of the agency’s proceedings
against him. First, relying principally on Seila Law, he
argues that the members of the FDIC Board are uncon-
stitutionally insulated from removal by the President.
Second, he contends that the FDIC’s ALJs are insulated
by multiple levels of for-cause protection in contravention
of the Supreme Court’s holding in Free Enterprise Fund
v. Public Company Accounting Oversight Board, 561 U.S.
477 (2010).

Neither alleged infirmity, however, compels invalida-
tion of the FDIC proceedings against Calcutt. As the
Court recently explained in Collins v. Yellen, even if an
agency’s structure unconstitutionally shields officers from
removal, a party challenging the agency’s action is not en-
titled to relief unless that unconstitutional provision
“inflict[s] compensable harm.” 141 S. Ct. at 1789. Calcutt
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has not demonstrated that the removal protections of the
FDIC Board or the FDIC ALJs caused such harm to him.

A. FDIC Board Structure

We first address Calcutt’s challenge to the FDIC
Board’s structure. To start, we conclude that Calcutt has
not forfeited this claim. However, Calcutt has not demon-
strated that the purported constitutional infirmity
inflicted harm. See Collins, 141 S. Ct. at 1789. Thus, he is
not entitled to invalidation of the proceedings on this ba-
sis.

1. Issue Exhaustion

At the outset, we disagree with the argument by the
FDIC that Calcutt has forfeited his challenge to the
Board’s removal protections by not raising it in his excep-
tions to the recommended decision of ALJ McNeil. This
is a question of “issue exhaustion,” a rule in many admin-
istrative contexts that requires a party to present an issue
to an agency before pursuing judicial review on that issue.
Carrv. Saul, 141 S. Ct. 1352, 1358 (2021).

We have recognized three types of issue-exhaustion
requirements. First, many “requirements of administra-
tive issue exhaustion are largely creatures of statute.”
Sims v. Apfel, 530 U.S. 103, 107 (2000). Second, an
agency’s regulations may require exhaustion, id. at 108, so
long as the regulations “comport with the statute” and are
not applied arbitrarily, Island Creek Coal Co. v. Bryan,
937 F.3d 738, 747 (6th Cir. 2019). Third, a court may im-
pose an issue-exhaustion requirement without either a
statute or regulation. Sims, 530 U.S. at 108; see Bryan,
937 F.3d at 74748 (describing “prudential exhaustion”
and its unclear doctrinal source). In this last context,
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“[t]he desirability of a court imposing a requirement of is-
sue exhaustion depends on the degree to which the
analogy to normal adversarial litigation applies in a par-
ticular administrative proceeding.” Carr, 141 S. Ct. at
1358 (quoting Sims, 530 U.S. at 109). This resemblance to
an adversarial litigation in turn depends on “whether
claimants bear the responsibility to develop issues for ad-
judicators’ consideration.” Ibid.

The FDIC argues that its regulations (namely 12
C.F.R. § 308.39(b)) compelled Calcutt to raise any Ap-
pointments Clause challenge to the Board’s structure in
his exceptions to the Recommended Decision before rais-
ing them before this court. Moreover, the agency adds,
Carr’s limitation on imposing issue-exhaustion require-
ments in non-adversarial proceedings do not apply here,
because Calcutt’s adjudication was adversarial.

Calcutt responds that § 308.39(b) requires exhaustion
only of issues over which the agency has jurisdiction, and
that because agencies lack “authority to entertain a facial
constitutional challenge to the validity of a law,” he did not
need to exhaust the removal issue before the ALJ or the
Board. Reply Br. 2 (quoting Jones Bros., 898 F.3d at 673);
see 12 C.F.R. § 308.39(c)(1) (stating that exceptions “must
be confined to the particular matters in, or omissions from,
the administrative law judge’s recommendations”). Relat-
edly, he argues that an agency proceeding is an
inappropriate forum to consider a structural constitu-
tional claim such as the Board’s removability, because the
Board has no special expertise in Appointments Clause ju-
risprudence and has previously disclaimed authority to
entertain constitutional challenges to statutes, meaning
that raising this issue before the Board would have been
futile.
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We think Calcutt has the better of the argument, and
that in the “particular administrative scheme at issue” in
this case, no statute, regulation, or prudential principle re-
quired him to raise his challenge to the FDIC Board
during the administrative proceedings. Joseph Forrester
Trucking v. Dir., Off. of Workers’ Comp. Programs, 987
F.3d 581, 590 (6th Cir. 2021) (quoting Weinberger v. Salfi,
422 U.S. 749, 765 (1975)). To begin with, the judicial re-
view provision of the FDI Act, 12 U.S.C. § 1818(h), says
nothing bearing on exhaustion. We have explained that a
statute must contain language “directing parties to raise
issues” before the agency in order to create a statutory
issue-exhaustion requirement. See Bryan, 937 F.3d at
749; Jones Bros., Inc. v. Sec’y of Lab., 898 F.3d 669, 673—
74 (6th Cir. 2018).

The applicable FDIC regulations hit closer to the
mark. They provide that the “[f]ailure of a party to file
exceptions...is deemed a waiver of objection thereto.” 12
C.F.R. §308.39(b)(1). This text might be read to create an
issue-exhaustion requirement in light of our decision in
Bryan, where we detected an issue-exhaustion require-
ment in a regulation requiring that a petition for review
list “specific issues to be considered” for appeals from
Black Lung Benefits Act adjudications to the Benefits Re-
view Board. 937 F.3d at 749 (quoting 20 C.F.R. §
802.211(a)). However, there is an important difference be-
tween Bryan and this case. Calcutt raises a facial
constitutional challenge to the FDI Act, and the FDIC has
no power to invalidate its own organic statute; thus, it
could never entertain Calcutt’s separation-of-powers chal-
lenge to the FDIC Board in the first place. See Jones
Bros., 898 F.3d at 673-74 (reading statute not to impose
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issue-exhaustion requirement on facial constitutional chal-
lenges where agency could not “invalidate the statute
from which it derives its existence and that it is charged
with implementing”). True, we have explained that an
agency may entertain certain facial constitutional chal-
lenges and therefore impose issue-exhaustion
requirements where it has long asserted that authority.
See Joseph Forrester Trucking, 987 F.3d at 588-89;
Bryan, 937 F.3d at 753. But the FDIC Board has previ-
ously disclaimed the authority to determine the
constitutionality of statutes. See Matter of the Bank of
Hartford, No. FDIC-92-212kk, at A-2525 (FDIC Apr. 11,
1995), https:/www.fdic.gov/bank/individual/enforcement/
5223.html (last visited June 8, 2022)). Though the FDIC
now offers a list of examples in which it has considered
constitutional claims in adjudications, almost none of
those decisions considered a constitutional challenge to
the authority or structure of the FDIC, and the decision
that did so—Matter of ***, No. FDIC-85-363e, 1986 WL
379631 (FDIC Apr. 21, 1986)—predates Bank of Hart-
ford.® And even if we recognize that the FDIC has
asserted authority to decide some constitutional issues, we
cannot say that this constitutes an established practice for
the type of separation-of-powers claim at issue here.

A further consideration counsels against imposing an

% This is not to say that the FDIC has disavowed authority to
address any constitutional claim. As the FDIC notes, it has previ-
ously addressed Appointments Clause and separation-of-powers
challenges to ALJs. See Matter of Sapp, Nos. FDIC-13-477(e), FDIC-
13-478(k), 2019 WL 5823871, at *18-19 (FDIC Sept. 17, 2019); Matter
of Landry, No. FDIC-95-65e, 1999 WL 440608, at *27-29 (FDIC May
25, 1999); Matter of Leuthe, Nos. FDIC-95-15Ee, FDIC-95-16k,1998
WL 438323, *10-11 (FDIC June 26, 1998). Those decisions, however,
did not concern a separation-of-powers challenge to the FDIC Board.
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issue-exhaustion requirement here: Calcutt’s challenge to
the removal protections of the FDIC Board is a structural
constitutional challenge over which the FDIC Board has
no special expertise. See Carr, 141 S. Ct. at 1360. And had
Calcutt raised this challenge before the Board, his efforts
would have been futile. See id. at 1361 (“[T]This Court has
consistently recognized a futility exception to exhaustion
requirements.”).” To illustrate, consider what remedy the
Board could have offered if Calcutt had raised the issue
and the Board had agreed that it was unconstitutionally
shielded from removal. The remedies granted by Article
III courts, such as severing and striking the Board’s for-
cause protections from the FDIC’s organic statute, would
have been unavailable, because the Board, an agency of
the Executive Branch, cannot edit its own organic statute.
Cf. Seila Law, 140 S. Ct. at 2207-09. Similarly, the Board
could hardly have told the President to treat it as if it had
no protections from removal, since an agency cannot com-
pel the President to act (let alone violate a statute).
Another possibility would be for it to vacate Calcutt’s pen-
alty, but that would not resolve the constitutional issue,
because the removal restrictions would persist. Requiring
issue exhaustion in this situation would have been a point-
less exercise.

In sum, Calcutt has not forfeited his claim that the
FDIC Board is unconstitutionally insulated from removal.

" While the Supreme Court has cautioned that courts should
hesitate to apply exceptions to mandatory exhaustion requirements in
a statute, see Ross v. Blake, 136 S. Ct. 1850, 1857-58 (2016), that con-
cern does not apply here because, as we have explained, the FDI Act
does not clearly mandate an issue-exhaustion requirement.
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2. FDIC Board Structure

Calcutt would have us hold that the FDIC Board is
unconstitutionally shielded from removal and therefore
asks us to invalidate his entire proceeding. Under the
framework set out by the Supreme Court’s recent separa-
tion-of-powers decisions, however, he is not entitled to
invalidation of his proceedings. See Collins, 141 S. Ct. at
1783-89; Seila Law, 140 S. Ct. at 2198-2204. In particular,
Collins indicates that Calcutt is not entitled to the relief
he seeks, because he has not specified the harm that oc-
curred as a result of the allegedly unconstitutional
removal restrictions. See 141 S. Ct. at 1788-89.

Article II of the Constitution states that “[t]he execu-
tive Power shall be vested in a President,” U.S. Const. art.
I, § 1, cl. 1, and requires the President to “take Care that
the Laws be faithfully executed,” id. art. I1, § 3. This lan-
guage establishes a core principle of constitutional
separation of powers: “[T]he President’s removal power
is the rule, not the exception.” Seila Law, 140 S. Ct. at
2206; see also Myers v. United States, 272 U.S. 52, 163-64
(1926).

In Seila Law, the Court provided the framework for
analyzing the constitutionality of a restriction on the Pres-
ident’s removal authority. 140 S. Ct. at 2198. At the first
step, we ask whether an officer’s tenure protection falls
within an established exception to the general removal au-
thority. Id. at 2198. As relevant here, one such exception,
identified in Humphrey’s Executor v. United States, 295
U.S. 602 (1935), permits for-cause removal protections for



30a

“multimember expert agencies that do not wield substan-
tial executive power.” Seila Law, 140 S. Ct. at 2199-2200.°
To determine whether an agency falls within this cate-
gory, we consider whether (a) the agency is a “body of
experts,” id. at 2200 (quoting Humphrey’s Ex’r, 295 U.S.
at 624); (b) the agency is nonpartisan or balanced along
partisan lines, 1bid. ; and (c) the agency is closer to “a mere
legislative or judicial aid” that “was said not to exercise
any enforcement power,” id. at 2199-2200, or rather an
enforcement body that may “promulgate binding rules,”
“unilaterally issue final decisions awarding legal and equi-
table relief in administrative adjudications,” and “seek
daunting monetary penalties against private parties on
behalf of the United States in federal court,” id. at 2200.

At the second step, if an agency structure does not fall
within an established exception, we must determine
“whether to extend those precedents to the ‘new situa-
tion.” Seila Law, 140 S. Ct. at 2201 (quoting F'ree Enter.
Fund, 561 U.S. at 483). In concluding that the CFPB Di-
rector was unconstitutionally shielded from removal, the
Seila Law Court emphasized two key features: the histor-
ical novelty of an agency headed by a single director
removable only for cause, and the inconsistency of this de-
sign with constitutional structure. Id. at 2201-04.

As for the historical inquiry, the Court canvassed
American history and found only “modern and contested”

8 The Seila Law Court also recognized an exception for “infe-
rior officers with limited duties and no policymaking or administrative
authority” under Morrison v. Olson, 487 U.S. 654 (1988). See Seila
Law, 140 S. Ct. at 2199-2200. However, this exception does not apply
to the FDIC Board, which qualifies as the head of a department. See
Free Enter. Fund, 561 U.S. at 512-13 (explaining that multimember
commissions can qualify as head of a department).
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examples of agencies headed by a single director who en-
joyed good-cause tenure, such as the Federal Housing
Finance Agency (“FHFA”) Director, and a “one-year
blip” during the Civil War in which the Comptroller of the
Currency received for-cause protections. Id. at 2202; see
also Collins, 141 S. Ct. at 1783 (holding that removal re-
striction for FHFA Director was unconstitutional, and
that Seila Law was “all but dispositive” on the question).

As for the structural inquiry, the Court underscored
that the constitutional scheme’s combination of the sepa-
ration of powers and democratic accountability foreclosed
executive officers from exercising significant authority
without direct presidential supervision. The Constitution
emphasizes the division of power, but it also recognized
the need for an “energetic executive” to respond quickly
and flexibly to challenges. Seila Law, 140 S. Ct. at 2203
(discussing The Federalist No. 51 (James Madison) and
The Federalist No. 70 (Alexander Hamilton)). To resolve
these dueling priorities, the Constitution makes the Pres-
ident directly accountable to the American people through
elections, allowing him to delegate authority to subordi-
nate officials to complete the tasks of governance so long
as that delegated authority “remains subject to the ongo-
ing supervision and control of the elected President.”
Ibid. The CFPB Director’s for-cause protections violated
this structure because, by eliminating the President’s abil-
ity to remove the CFPB Director at will, the CFPB
concentrated power in a single officer while insulating him
from presidential control. Id. at 2204. This infirmity was
exacerbated by the CFPB Director’s five-year term,
which meant that “some Presidents may not have any op-
portunity to shape its leadership,” and the agency’s
independence from the normal appropriations process.
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Ibad.

We need not delve deeply into the Seila Law inquiry
in this case, however, because Collins instructs that relief
from agency proceedings is predicated on a showing of
harm, a requirement that forecloses Calcutt from receiv-
ing the relief he seeks. See 141 S. Ct. at 1788-89. Collins
concerned the Director of the Federal Housing Finance
Agency, an agency with authority to regulate and act as
the conservator or receiver of the Federal National Mort-
gage Association (Fannie Mae) and the Federal Home
Loan Mortgage Corporation (Freddie Mac). Collins, 141
S. Ct. at 1770. Acting as the companies’ conservator, the
FHFA amended stock purchasing agreements with the
Treasury Department, which altered the dividends that
Fannie Mae and Freddie Mac were required to pay to
Treasury in exchange for capital. See ud. at 1772-75.
Shareholders of the companies brought suit against the
FHFA and the FHF A Director as aresult. See id. at 1775.
As relevant here, the shareholders argued that the statu-
tory for-cause removal protection of the FHFA Director
violated the separation of powers, see id. at 1778, and that
therefore the amendment to the FHF A-Treasury agree-
ment “must be completely undone,” id. at 1787.

The Supreme Court agreed that the for-cause re-
moval provision was unconstitutional, as its decision in
Seila Law was “all but dispositive.” Id. at 1783. Just as
the CFPB in that decision presented a “novel context of
an independent agency led by a single Director” whose
for-cause removal protections “lack[ed] a foundation in
historical practice and clashe[d] with constitutional struc-
ture by concentrating power in a unilateral actor insulated
from Presidential control,” so too did the single-director
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structure and removal protections in the FHF A unconsti-
tutionally limit the President’s removal power. Id. at
1783-84 (quoting Seila Law, 140 S. Ct. at 2192).

Yet although the removal restriction was unconstitu-
tional, the Court held that the shareholders were not
entitled to relief absent further findings by the lower
courts. The shareholders were not entitled to a prospec-
tive remedy, because a subsequent agreement between
the FHF A and Treasury had deleted the dividend formula
that caused the alleged injury. Id. at 1779-80. As to ret-
rospective relief for the claimed injury during the years
that the dividend formula was in effect, the Court ob-
served that “[a]lthough the statute unconstitutionally
limited the President’s authority to remove the confirmed
Directors, there was no constitutional defect in the statu-
torily prescribed method of appointment to that office.”
Id. at 1787. Thus, the Director “lawfully possess[ed]” the
power to implement the provision. Id. at 1788.

The Court explained that the shareholders would be
entitled to relief if the unconstitutional removal restriction
“inflict[ed] compensable harm,” and it remanded the case
to the Court of Appeals to conduct this inquiry. Id. at
1789. To establish such harm, the shareholders would
need to show that the removal restriction specifically im-
pacted the agency actions of which they complained:

Suppose, for example, that the President had at-
tempted to remove a Director but was prevented
from doing so by a lower court decision holding
that he did not have “cause” for removal. Or sup-
pose that the President had made a public
statement expressing displeasure with actions
taken by a Director and had asserted that he
would remove the Director if the statute did not
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stand in the way. In those situations, the statu-
tory provision would clearly cause harm.

Ibid. Several concurring Justices confirmed that a peti-
tioner would have to establish that an unconstitutional
removal protection specifically caused an agency action in
order to be entitled to judicial invalidation of that action.
See id. at 1789 (Thomas, J., concurring) (agreeing with
majority’s remedial analysis “that, to the extent a Govern-
ment action violates the Constitution, the remedy should
fit the injury”); id. at 1801 (Kagan, J., concurring in part
and concurring in the judgment) (“I also agree that plain-
tiffs alleging a removal violation are entitled to injunctive
relief—a rewinding of agency action—only when the Pres-
ident’s inability to fire an agency head affected the
complained-of decision.”); id. at 1803 n.1 (Sotomayor, J.,
concurring in part and dissenting in part) (agreeing with
majority’s remedial discussion).

Calcutt attempts to distinguish Collins by observing
that the decision concerned only retrospective relief, be-
cause the FHF A had already ended the challenged action,
whereas Calcutt’s Removal and Prohibition Order re-
mains in effect and operates prospectively. That
distinction does not matter here. The Collins inquiry fo-
cuses on whether a “harm” occurred that would create an
entitlement to a remedy, rather than the nature of the
remedy, and our determination as to whether an unconsti-
tutional removal protection “inflicted harm” remains the
same whether the petitioner seeks retrospective or pro-
spective relief (particularly when we review an
adjudication that has already ended). Collins, 141 S. Ct.
at 1789. In other words, Collins instructs that we must
ask whether the FDIC Board’s for-cause protections “in-
flicted harm,” such as by preventing superior officers from
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removing Board members when they attempted to do so,
or possibly by altering the Board’s behavior. Ibid. The
Removal and Prohibition Order’s prospective effect does
not change a court’s ability to conduct that inquiry.

Collins thus provides a clear instruction: To invali-
date an agency action due to a removal violation, that
constitutional infirmity must “cause harm” to the chal-
lenging party. [Ibid. Our sister circuits that have
considered the question agree that this is the key inquiry.
See Kaufmann v. Kijakazi, 32 F.4th 843, 849 (9th Cir.
2022) (explaining that “[a] party challenging an agency’s
past actions must . . . show how the unconstitutional re-
moval provision actually harmed the party”); Bhatti v.
Fed. Housing Fin. Agency, 15 F.4th 848, 854 (8th Cir.
2021) (identifying issue under Collins as whether uncon-
stitutional removal restriction “caused compensable
harm”);’ Decker Coal Co. v. Pehringer, 8 F.4th 1123, 1137
(9th Cir. 2021) (stating that, under the “controlling” au-
thority of Collins, “[a]bsent a showing of harm, we refuse
to unwind the [agency] decisions below”).

Calcutt has not demonstrated that the structure of the
FDIC Board caused him harm. He first states that the
FDIC Board’s Removal and Prohibition Order “inflicts
ongoing harm” by preventing him from participating in

¥ In Bhatti, the Eighth Circuit also remanded to the district
court “to determine if the shareholders suffered ‘compensable harm’
and are entitled to ‘retrospective relief.” Bhatti, 15 F.4th at 854
(quoting Collins, 141 S. Ct. at 1789). This language does not conflict
with our conclusion that Collins does not rest on whether relief is pro-
spective or retrospective, because Bhatti concerned the same agency
actions as Collins did. See id. at 852. Because the Collins Court rec-
ognized that only retrospective relief was available to Fannie Mae and
Freddie Mac shareholders, the Bhatti court followed that precedent.
See ibid.
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banking activities. Reply Br. 10. However, Collins does
not say that any administrative penalty imposed by an un-
constitutionally-structured agency must be vacated.
Instead, the constitutional violation must have caused the
harm. See Collins, 141 S. Ct. 1789 (identifying inquiry as
whether “an unconstitutional provision . . . inflict[ed] com-
pensable harm”).

Calcutt also argues that the possibility that the FDIC
would have taken different actions in his case, if the Board
not been unconstitutionally shielded from removal, means
that we should vacate and remand. Taken in isolation,
some language in Collins might be read to support this
view. See, e.g., ibid. (“[T]he possibility that the unconsti-
tutional restriction on the President’s power to remove a
Director of the FHF A could have such an effect [of inflict-
ing compensable harm] cannot be ruled out.”). But such a
broad reading would effectively eliminate any need to
show that unconstitutional removal protections caused
harm, because a petitioner could always assert a possibil-
ity that an agency with different personnel might have
acted differently. The Collins Court was not deterred
from its holding by the very possibility that harm mzight
occur; rather, it indicated that a more concrete showing
was needed.

Calecutt also posits that if the FDIC Board had not
been unconstitutionally insulated from removal, after Lu-
cia it might have “altered [its] behavior,” ibid., and
provided new proceedings as recommended by the Solici-
tor General, see Mem. from the Solicitor General to
Agency General Counsels, Guidance on Administrative
Law Judges after Lucia v. SEC (S. Ct.) 8-9,
https:/static.reuters.com/resources/media/edito-
rial/20180723/ALJ--SGMEMO.pdf (last visited May 24,



37a

2022). While failure to follow executive-branch policy
could certainly help indicate that a removal restriction in-
flicted harm, that is not what happened here. As we
explain further below, the FDIC provided a new hearing
to Calcutt consistent with Lucia. See infra at 30-35. We
also fail to see how the FDIC disregarded the Solicitor
General’s guidance. The Solicitor General told agencies
that while “a full soup-to-nuts redo of the administrative
proceeding” was “the safest course” after Lucta, it was not
the only course available:

While litigants may be expected to argue other-
wise, however, we do not believe a complete do-
over is constitutionally required. We believe that
a ‘new hearing’ will be constitutionally adequate
as long as the new ALJ is careful to avoid any
taint from the prior ALJ’s decision. Thus, we do
not think it is necessarily fatal if the new ALJ
starts with the existing record in the proceeding
(including hearing transcripts), much of which
there would be little purpose in generating anew.

Mem. from the Solicitor General to Agency General Coun-
sels 8-9. Thus, we disagree with Calcutt’s suggestion that
the FDIC Board failed to follow executive-branch policy—
let alone that it did so because of its removal protections.

Finally, Calcutt asks this court to remand to the
FDIC to determine whether the removal restriction “in-
flicted harm” in his case, as the Collins court also
remanded for further findings. We do not think this step
is necessary. The record is sufficiently clear that the re-
moval protections did not cause harm, and Calcutt
provides only vague, generalized allegations in response.
See Decker Coal Co., 8 F.4th at 1137 (declining to remand
where “the record is clear”). We also note that, unlike the
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Collins Court or the Eighth Circuit in Bhatti, we would be
remanding to an agency rather than another court. See
Collins, 141 S. Ct. at 1789 (remanding to court of appeals);
Bhatti, 15 F.4th at 854 (remanding to district court to de-
termine whether Fannie Mae and Freddie Mac
shareholders suffered compensable harm entitling them
to relief under Collins). We do not see how yet another
proceeding before the FDIC would aid in developing the
record on this point.

B. FDIC ALJ Structure

Calcutt’s separation-of-powers challenge to the re-
moval protections of FDIC ALJs is unsuccessful for
similar reasons as his challenge to the structure of the
FDIC Board. First and foremost, even if we were to ac-
cept that the removal protections for the FDIC ALJs
posed a constitutional problem, Calcutt is not entitled to
relief unless he establishes that those protections “in-
flictfed] compensable harm,” and he has not made this
showing. Collins, 141 S. Ct. at 1789. Second, even if he
established that the removal protections caused him
harm, Free Enterprise Fund explicitly excludes ALJs
from its prohibition on multiple levels of for-cause removal
protection, and thus, like Seila Law, it only provides weak
support for his position. See F'ree Enter. Fund, 561 U.S.
at 507 n.10.

To recall, FDIC ALJs can only be removed if the
MSPB finds that there is “good cause” for removal on the
record after an opportunity for a hearing. 5 U.S.C.
§ 7521(a). The President may remove MSPB members
“only for inefficiency, neglect of duty, or malfeasance in
office.” 5 U.S.C. § 1202(d). Additionally, the FDIC ALJs
are housed in an interagency body—the Office of Finan-
cial Institution Adjudication, or OFIA—composed of the



39a

FDIC, OCC, FRB, and NCUA. The memorandum of un-
derstanding for OFIA states: “Any change to the Office
Staff personnel shall be subject to the prior written ap-
proval of all Agencies.” See Ex. L. to Emergency Motion
for Stay Pending Review, at 3. According to Calcutt,
OFIA’s structure “magnifies the constitutional problem”
by requiring all four member agencies to consent before
“initiat[ing] ALJ removal proceedings.” Br. of Petitioner
30.

We begin with the Collins issue. As previously dis-
cussed, that decision requires a showing that an
unconstitutional removal restriction “cause[d] harm” to
invalidate an agency action. 141 S. Ct. at 1789."° Here,
again, Calcutt offers vague assertions that it “cannot be
ruled out” that the multiple levels of for-cause removal
protections insulating ALJ MeNeil caused him harm, but
a generalized allegation is insufficient for affording relief.
Reply Br. 18 (quoting Collins, 141 S. Ct. at 1789). He also
argues that had these removal restrictions not been in
place, ALJ McNeil would have been more responsive to
executive-branch policy, would have properly offered a
new hearing after Lucia, and would not have issued a rec-
ommended decision that conflicted with the FDI Act. But
those arguments are premised on the success of Calcutt’s
other claims of constitutional and statutory violations, and
as we explain below, none of those claims succeed. See in-
fra at 30-35, 37-53. Thus, he cannot rely on those
allegations of harm, either.

10 Even if the restrictions on the removal of FDIC ALJs were
invalid, both parties agree that ALJ McNeil was validly appointed.
Therefore, we need not address whether Calcutt would be entitled to
relief on grounds specifically relating to MeNeil’s appointment. See
Collins, 141 S. Ct. at 1787-88.
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An additional feature in this case further suggests
that no harm was caused by the removal restrictions. Be-
fore Lucia, FDIC adjudications were performed by two
ALJs who were not appointed by the FDIC Board: ALJ
Miserendino and ALJ McNeil. After Lucia held that sim-
ilar ALJs in the SEC were inferior officers who must be
appointed by the President, a court of law, or a head of
department, see 138 S. Ct. at 2051 (citing U.S. Const. art.
IL, § 2, cl. 2), the FDIC could have appointed new ALJs.
However, it simply appointed the officials who had previ-
ously been acting as ALJs—including ALJ McNeil. Inthe
specific circumstances of this case, where the FDIC newly
appointed an ALJ when it had the option not to do so, it is
unlikely that the restriction on the removal of the ALJ
prevented the agency from pursuing a different path re-
specting Calcutt.

Even if relief were available, we doubt Calcutt could
establish a constitutional violation from the ALJ removal
restrictions. Though Free Enterprise Fund concluded
that the two layers of for-cause protections enjoyed by the
members of the Public Company Accounting Oversight
Board were “incompatible with the Constitution’s separa-
tion of powers,” Free Enter. Fund, 561 U.S. at 498, the
Court took care to omit ALJs from the scope of its holding,
1d. at 507 n.10 (“[O]ur holding also does not address that
subset of independent agency employees who serve as ad-
ministrative law judges.”). The Court explained that its
decision did not apply to ALJs for several reasons:
“Whether administrative law judges are necessarily ‘Of-
ficers of the United States’ is disputed,” and many ALJs
“perform adjudicative rather than enforcement or policy-
making functions, . . . or possess purely recommendatory
powers.” Ibid. (citing Landry v. FDIC, 204 F.3d 1125
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(D.C. Cir. 2000) (statutory citations omitted)). Similarly,
as then-Judge Kavanaugh explained in dissent in the Dis-
trict of Columbia Circuit proceedings, the for-cause
protections of ALJs are distinguishable because agencies
can choose not to use ALJs in adjudications; ALJs may
not be officers (as the law stood at that time); and many
ALJs perform adjudicatory functions that are subject to
review by higher agency officials, which “arguably would
not be considered ‘central to the functioning of the execu-
tive Branch’ for purposes of the Article II removal
precedents.” Free Enter. Fund v. Pub. Co. Acct. Over-
sight Bd., 537 F.3d 667, 699 n.8 (D.C. Cir. 2008)
(Kavanaugh, J., dissenting) (quoting Morrison v. Olson,
487 U.S. 654, 691-92 (1988)).

Other than the argument that ALJs are not officers,
which Lucia forecloses, see 138 S. Ct. at 2053-54, these
rationales still apply to the FDIC ALJs. First, the FDIC
ALJs perform adjudicatory functions, and they file a rec-
ommended decision that is subject to review by the FDIC
Board. See Free Enter. Fund, 561 U.S. at 496 n.10; Free
Enter. Fund, 537 F.3d at 699 n.8 (Kavanaugh, J., dissent-
ing); 12 C.F.R. § 308.38(a). Second, “Congress has not tied
the President’s hands and hindered his control over his
subordinates here.” Decker Coal Co., 8 F.4th at 1133. Ra-
ther, the FDIC must conduct hearings “in accordance
with the provisions of [the APA],” 12 U.S.C. § 1818(h)(1),
and the APA permits an agency to choose whether to pre-
side over an adjudication itself, allow one or more
members to be presiding officers, or use an ALJ, 5 U.S.C.
§ 556(b). In short, though Calcutt is correct that F'ree En-
terprise Fund left open whether it applied to ALJs, that
decision’s reasoning for exempting ALJs still extends to
this case.



42a

Calcutt and amicus Chamber of Commerce of the
United States of America also argue that the structure of
OFTA provides particularly egregious removal protec-
tions for FDIC ALJs that violate the separation of powers.
Under OFIA’s governing memorandum of understanding,
all the constituent agencies of OFIA—the FDIC, OCC,
FRB, and NCUA—must approve “[a]ny change to the Of-
fice Staff personnel.” Ex. L. to Emergency Motion for
Stay Pending Review, at 3. According to Calcutt, this pro-
vision means that each agency has veto power over any
other agency’s attempt to remove an ALJ. Exacerbating
this problem, he adds, several of the agencies who must
agree to removal also enjoy for-cause protection. See 12
U.S.C. § 242 (FRB); 12 U.S.C. § 1752a(c) (NCUA Board
members serve fixed terms); supra at 6 (FDIC for-cause
protections).

Although OFIA may present a “novel structure,” Free
Enter. Fund, 561 U.S. at 495, the Free Enterprise Fund
exception for ALJs centers on their status as adjudicatory
officials that issue non-final recommendations to an
agency, and not on how many levels of removal protections
they enjoy, see id. at 496 n.10. Consequently, OFIA does
not present a reason for us to hold that the removal re-
strictions for FDIC ALJs violates constitutional
separation of powers. More importantly, even if we were
to find such a violation, Collins decisively precludes relief
for Calcutt.

C. Appointments Clause

The Appointments Clause requires that “Officers of
the United States” be appointed by the President with the
advice and consent of the Senate, but Congress may allow
“inferior Officers” to be appointed by the President alone,
by courts, or by heads of departments. U.S. Const. art. I1,
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§ 2, cl. 2. “[T]he ‘appropriate’ remedy for an adjudication
tainted with an appointments violation is a new ‘hearing
before a properly appointed official.” Lucia, 138 S. Ct. at
2055 (quoting Ryder v. United States, 515 U.S. 177, 188
(1995)). Calcutt argues that he did not receive this “new
hearing,” but he is wrong.

Calcutt states that the FDIC ALJs are “inferior Of-
ficers,” and the FDIC does not contest this point. We
agree that FDIC ALJs are inferior officers and that they
were improperly appointed before Lucia. Cf. Burgess v.
FDIC, 871 F.3d 297, 302-03 (5th Cir. 2017) (reasoning that
FDIC ALJs are officers). Because they are inferior offic-
ers, the FDIC ALJs must be appointed by the President,
a court, or the FDIC Board. U.S. Const. art. II, § 2, cl. 2.
Prior to 2018, the FDIC Board did not appoint the ALJs,
so their appointments were invalid. See Jones Bros., 898
F.3d at 679.

Calcutt and the FDIC also agree up to a point that the
remedy for the prior Appointments Clause violation is “a
new ‘hearing before a properly appointed’ official” distinct
from the previous ALJ. Lucia, 138 S. Ct. at 2055 (quoting
Ryder, 515 U.S. at 188). However, Calcutt argues that a
new hearing must consist of an entirely new proceeding,
where the new adjudicator starts from scratch and ignores
the record from the prior proceeding. He specifically ob-
jects to ALJ McNeil’s admission of stipulations and
transcripts from the 2015 proceedings, and he contends
that ALJ Miserendino’s procedural rulings in 2015 nar-
rowed the scope of discovery in a manner that impacted
the 2019 proceedings. The FDIC, in contrast, contends
that the “new hearing” requires only a new, independent
evaluation of the merits of a case without limiting consid-
eration of the prior record, and that therefore ALJ
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MecNeil’s use of the 2015 record was proper.

Lucia does not specify what features a “new hearing”
must contain, other than a new adjudicator. 138 S. Ct. at
2055. Other decisions addressing the remedies for Ap-
pointments Clause violations are similarly vague. See
Ryder, 515 U.S. at 188 (holding that petitioner “is entitled
to a hearing before a properly appointed panel” of military
court); Jones Bros., 898 F.3d at 679 (holding that peti-
tioner “is entitled to a new hearing before a
constitutionally appointed administrative law judge” and

remanding for “fresh proceedings”).

Other decisions indicate that courts afford agencies
more leeway on remand after Appointments Clause viola-
tions than Calcutt’s all-or-nothing position suggests. In
Lucia, for example, the Supreme Court recognized that in
situations where “there is no substitute decisionmaker”
after an Appointments Clause violation, a new hearing be-
fore the original decisionmaker could be proper. Lucia,
138 S. Ct. at 2055 n.5 (citing F'TC v. Cement Inst., 333 U.S.
683, 700-03 (1948)). The Federal Circuit, after finding
that administrative patent judges were invalidly ap-
pointed, also explained that it required a “new hearing”
before a “new panel” of judges, but that it saw “no error
in the new panel proceeding on the existing record” and
left to the agency’s “sound discretion” whether to “allow
additional briefing or reopen the record in any individual
case.” Arthrex, Inc. v. Smith & Nephew, Inc., 941 F.3d
1320, 1340 (Fed. Cir. 2019), vacated on alternate grounds
and remanded sub nom. United States v. Arthrex, Inc.,
141 S. Ct. 1970 (2021)." For its part, the Court of Appeals

11 We note that although the Supreme Court stated that a new
hearing was unnecessary in Arthrex, it explained that Arthrex was
not entitled to a new hearing before a new panel “[b]ecause the source
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for the District of Columbia Circuit rejected a petitioner’s
claim that a new proceeding by a properly appointed offi-
cial must involve entirely new proceedings that ignore the
prior record. Intercollegiate Broad. Sys., Inc. v. Copy-
right Royalty Bd., 796 F.3d. 111, 117-19 (D.C. Cir. 2015).
Instead, that court concluded that a subsequent proceed-
ing is valid when “a properly appointed official has the
power to conduct an independent evaluation of the merits
and does s0,” id. at 117, and that as a constitutional matter
this “independent evaluation” could include a review of
prior records and transcripts, see id. at 122.

This reluctance to adopt a bright-light rule makes
sense. To hold that all adjudications must start from zero
after a judicial decision invalidating ALJ appointments
would result in cumbersome, repetitive processes
throughout the executive branch simply to produce find-
ings and orders that would often be identical the second
time around. Moreover, as the District of Columbia Cir-
cuit observed, an “independent evaluation of the merits”
does not require an ALJ to ignore all past proceedings:
Independence is not a synonym for ignorance. See id. at
121-23."

of the constitutional violation is the restraint on the review authority
of the Director [of the Patent and Trademark Officel, rather than the
appointment of [administrative patent judges] by the Secretary [of
Commercel.” Arthrex, 141 S. Ct. at 1988 (emphases added). This de-
cision thus did not reject the Federal Circuit’s conclusion that, if the
administrative patent judges’ appointments had been invalid, a new
hearing would be appropriate, including some consideration of the
original record.

12 Qur dissenting colleague characterizes our approach as a
cost-benefit balancing exercise. See Dissent at 74. But determining
whether a new ALJ can conduct an “independent evaluation of the
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Thus, our inquiry focuses on whether ALJ MecNeil’'s
consideration of the 2015 stipulations and testimony
showed “sufficient continuing taint arising from the first
[proceeding]” to demonstrate that the second proceeding
was not “an independent, de novo decision.” Id. at 124 (cit-
ing Fed. Election Comm’n v. Legi-Tech, Inc., 75 F.3d 704,
708 n.5 (D.C. Cir. 1996)). No such ongoing impact oc-
curred here.

First, ALJ Miserendino’s general ability to shape the
record at the 2015 hearing does not demonstrate that ALJ
McNeil lacked independence. Calcutt implies that any de-
cision at a prior proceeding that shapes the record of a
later proceeding invalidates the latter’s outcome. That
goes too far. See Intercollegiate Broad. Sys., 796 F.3d at
124 (explaining that “not every possible kind of taint is fa-
tal because, if it were, there would be no way to remedy an
Appointments Clause violation”); Legi-Tech, 75 F.3d at
708-09 (accepting that past Appointments Clause viola-
tion will have some impact on later proceedings, but
refusing to restart administrative process). And where a
party receives an opportunity to submit additional evi-
dence and to specify alleged defects in the first
proceeding, as the FDIC’s order after Lucia provided

merits,” see Intercollegiate Broad. Sys., 796 F.3d at 117, involves an-
alyzing the impact of those past proceedings on a current
adjudication—an inquiry that bears little resemblance to a weighing
of the relative costs and benefits of a new administrative proceeding.
Though we mention prudential considerations that favor our ap-
proach, we do not rely on them. Instead, our conclusion rests on the
principle illustrated in Intercollegiate Broadcasting System and other
decisions that, following an Appointments Clause violation, a new pro-
ceeding affords adequate remedy when a new decisionmaker can
independently consider the merits. See id. at 117-20; Arthrex, 941
F.3d at 1340.
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here, the subsequent proceeding is even more likely to be
independent.

Second, ALJ McNeil’s reliance on stipulations that
the FDIC, Calcutt, Green, and Jackson made during the
2015 proceedings before Green and Jackson settled did
not taint the proceedings. Calcutt and amicus Washington
Legal Foundation argue that the settlement altered the
facts that Calcutt would have conceded. At most, however,
the cases cited by the parties show that courts sometimes
accept stipulations made in prior proceedings and some-
times do not, and that these decisions are reviewed for
abuse of discretion. See United States v. Kanu, 695 F.3d
74,78 (D.C. Cir. 2012); Waldorfv. Shuta, 142 F.3d 601, 616
(3d Cir. 1998); Hunt v. Marchetti, 824 F.2d 916, 918 (11th
Cir. 1987). To the extent that these decisions about judi-
cial proceedings apply to administrative adjudications,
ALJ McNeil did not abuse his diseretion. In Waldorf, the
court specified that “a stipulation does not continue to
bind the parties if they expressly limited it to the first pro-
ceeding or if the parties intended the stipulation to apply
only at the first trial,” 142 F.3d at 616, and in this case the
parties had agreed to stipulations at the 2015 proceedings
without expressly limiting the stipulations to those pro-
ceedings. Moreover, while stipulations from prior
proceedings may be excluded if their admission would cre-
ate a “manifest injustice,” Kanu, 695 F.3d at 78, Calcutt
did not deny that the stipulations were accurate, but ra-
ther argued that they were irrelevant or inappropriate to
the new proceeding now that that his co-respondents had
settled. The ALJ did not abuse his discretion by admitting
the stipulations when Calcutt had failed to show that their
admission would produce manifest injustice and had failed
to expressly limit their use to the prior proceedings.
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Finally, Calcutt contends that ALJ McNeil and the
FDIC Board’s use of the record of the 2015 hearing ham-
pered their ability to make an independent judgment. At
the 2019 hearing, Calcutt objected to using that record for
all but two witnesses, except for impeachment purposes.
ALJ McNeil indicated that he was willing to use the entire
2015 record for substantive as well as impeachment pur-
poses, and he ultimately used that record at several points
throughout the hearing and his recommended decision.
The FDIC Board then referred to the 2015 record in its
final decision at several points, including instances when
the 2015 record was the only cited evidence. It also con-
cluded that it could consider Calcutt’s testimony during
2015 as either impeachment or substantive evidence.

This inclusion of the 2015 record also did not prevent
ALJ McNeil and the Board from conducting an “inde-
pendent evaluation of the merits.” Intercollegiate Broad.
Sys., 796 F.3d at 122. To begin with, Calcutt’s prior testi-
mony likely qualifies as an opposing party’s statement,
despite his objection. See 12 C.F.R. § 308.36(a)(2) (permit-
ting admission of evidence that would be admissible under
Federal Rules of Evidence); United States v. Cunning-
ham, 679 F.3d 355, 383 (6th Cir. 2012) (explaining that
Federal Rule of Evidence 801(d)(2)(A) allows “a party’s
own statement to be offered as evidence against that party
even where the statement would otherwise be inadmissi-
ble as hearsay”). Additional testimony from 2015 was
corroborated by other evidence. The remaining isolated
instances in which either ALJ MecNeil or the Board relied
on the 2015 record for substantive conclusions do not con-
vince us that the agency was unable to independently

18 The parties agreed by stipulation to introduce the 2015 tes-
timony of Dennis O’Neill and Charles Bird, two FDIC examiners.
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consider the merits of Calcutt’s case. And, if there was
error at these points in its analysis, it was likely harmless
due to the abundance of evidence in the record supporting
the agency’s decision. See 5 U.S.C. § 706(2); see also infra
at 37-53.

In sum, Lucia required that Calcutt receive a new
hearing, and that is what he got. A new hearing need not
be from scratch; rather, the impact of the prior proceeding
must be sufficiently muted that the new adjudicator can
independently consider the merits. ALJ McNeil and the
FDIC Board did not abuse their discretion by admitting
the 2015 materials when they remained capable of draw-
ing their own conclusions about Calcutt’s case.

IV. HEARING CHALLENGES

We now turn from Calcutt’s structural constitutional
challenges to his claims regarding the specifies of his 2019
hearing. These fall into three categories: a challenge re-
lating to the decision of the ALJ to limit cross-examination
on bias at the hearing, a challenge to the substance of the
FDIC Board’s findings and conclusions, and an abuse-of-
discretion challenge to the FDIC Board’s choice of sanc-
tion.

A. Cross-Examination

Under the FDI Act and the APA, parties are entitled
“to conduct such cross-examination as may be required for
a full and true disclosure of the facts.” 5 U.S.C. § 556(d);
see 12 U.S.C. § 1818(h)(1) (requiring FDIC hearings to be
conducted in accordance with APA adjudication proce-
dures). The FDIC’s regulations provide that evidence
which would be admissible under the Federal Rules of Ev-
idence is also admissible in an enforcement hearing, 12
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C.F.R. § 308.36(a)(2), and that evidence that would be in-
admissible under the Federal Rules of Evidence is
admissible in the hearing if it is “relevant, material, relia-
ble, and not unduly repetitive,” id. § 308.36(a)(3); see id. §
308.36(a)(1). Calcutt argues that ALJ McNeil erred under
these provisions by limiting cross-examination of Autumn
Berden, Cori Nielson, and Anne Miessner regarding their
purported bias against Calcutt, and that the Board erred
by accepting these limitations. The parties agree that nei-
ther Berden, Nielson, nor Miessner testified about bias at
the hearing.

We review an ALJ’s exclusion of evidence under an
abuse-of-discretion standard. NLRB v. Jackson Hosp.
Corp., 557 F.3d 301, 305-06 (6th Cir. 2009). An abuse of
discretion occurs when the ALJ “applies the wrong legal
standard, misapplies the correct legal standard, or relies
on clearly erroneous findings of fact.” B & G Mining, Inc.
v. Dir,, Off. of Workers’ Comp. Programs, 522 F.3d 657,
661 (6th Cir. 2008) (quotation marks omitted).

Yet, “due account must be taken of the rule of preju-
dicial error.” 5 U.S.C. § 706(2); see 12 U.S.C. § 1818(h)(2)
(providing that the APA governs review of FDIC enforce-
ment proceedings). This language applies the federal
harmless-error standard from civil cases. See Shinseki v.
Sanders, 556 U.S. 396, 40607 (2009). We employ a “case-
specific application of judgment, based upon examination
of the record,” id. at 407, to determine whether the error
“affect[ed] the substantial rights of the parties,” 28 U.S.C.
§ 2111. An error is not harmless when, for example, an
agency violates its own procedural rules and the petitioner
shows that he “has been prejudiced on the merits or de-
prived of substantial rights because of the agency’s
procedural lapses.” Wilson v. Comm™ of Soc. Sec., 378
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F.3d 541, 547 (6th Cir. 2004) (quotation marks and empha-
sis omitted).

We need not reach whether ALJ McNeil abused his
discretion in limiting cross-examination on the bias of
Berden, Nielson, and Miessner, because even if he did,
that error was harmless. As we have explained in the civil
context, an adjudicator’s erroneous exclusion of evidence
is not prejudicial, and therefore is harmless, “if other sub-
stantially equivalent evidence of the same facts [was]
admitted into evidence.” In re Air Crash Disaster, 86
F.3d 498, 526 (6th Cir. 1996) (quoting Leonard v. Uni-
royal, Inc., 765 F.3d 560, 567 (6th Cir. 1985) (alteration in
original)). Thus, we recently observed that where a court
excluded evidence of police interview transcripts but the
record contained depositions of “most of the same wit-
nesses” quoted in the transcripts, any error was harmless.
M.J. v. Akron City Sch. Dist. Bd. of Educ., 1 F.4th 436,
447 (6th Cir. 2021); see also Smith v. Woolace Elec. Corp.,
822 F. App’x 409, 417 (6th Cir. 2020) (potential error over
excluding witness’s testimony was harmless where plain-
tiff “introduced substantially equivalent evidence”
through another witness’s testimony).

ALJ MeNeil and the FDIC Board had access to the
2015 record, which contained substantially equivalent evi-
dence regarding Berden, Nielson, and Miessner’s bias.
See supra at 31-35. During those earlier proceedings,
Calcutt’s counsel examined Berden, Nielson, and
Miessner about their bias and alleged collaboration. Other
documents in the record were also relevant to bias, includ-
ing an email where Nielson told Miessner about
difficulties with Northwestern Bank, requested that the
FDIC contact Michigan regulators, and stated, “I just
wish there was a fresh face to talk to at the bank—all this



h2a

collateral damage is meaningless”; an email in which
Miessner communicated with Michigan regulators re-
garding Nielson’s request; Berden’s handwritten notes
from meetings with FDIC officials; and an email corre-
spondence between Miessner, Nielson, and Berden about
FDIC charges against Calcutt, titled “A little news to
brighten your weekend.” Although further cross-exami-
nation would have allowed Calcutt to further develop his
bias argument, the availability of these other materials in-
dicates that the agency’s factfinders possessed sufficient
information regarding the possible bias of Berden, Niel-
son, and Miessner to render any error harmless. Thus,
the limits on cross-examination do not necessitate a new
proceeding.

B. Substantive Challenges

As previously discussed, Section 8(e) of the FDI Act
permits the FDIC to enter a removal and prohibition or-
der against an institution-affiliated party after finding
that three elements have been met: misconduct, effects,
and culpability. See Dodge, 744 F.3d at 152. Misconduct
occurs when a party has “directly or indirectly” violated a
law or regulation, “engaged or participated in any unsafe
or unsound practice” connected with an insured institu-
tion, or breached a fiduciary duty. 12 U.S.C.
§ 1818(e)(1)(A). The requisite effects take place when, “by
reason of”’ the misconduct, the insured institution “has
suffered or will probably suffer financial loss or other
damage,” its depositors’ interests are prejudiced, or the
party “has received financial gain or other benefit by rea-
son of” the misconduct. Id. § 1818(e)(1)(B). And the
culpability element is met when the party’s action “in-
volves personal dishonesty” or “demonstrates willful or
continuing disregard . . . for the safety or soundness” of
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the insured institution. Id. § 1818(e)(1)(C). We review the
FDIC Board’s factual findings for substantial evidence
and set aside the agency’s legal conclusions if they are “ar-
bitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law.” Pharaon v. Bd. of Governors
of Fed. Rsrv. Sys., 135 F.3d 148, 152 (D.C. Cir. 1998) (quot-
ing 5 U.S.C. § 706(2)(A))."

Calcutt argues that the FDIC exceeded its statutory
authority by finding misconduct when none of his actions
qualified under the statutory definitions, failing to demon-
strate that any effects resulted “by reason of” of the
misconduct, and failing to identify qualifying effects. He
therefore does not challenge the Board’s finding as to his
culpability, so we do not address that part of the Removal
and Prohibition Order. He also challenges his civil money
penalty only to the extent that the Board’s reasoning for
the penalty overlaps with its analysis supporting the Re-
moval and Prohibition Order.

1. Misconduct

As to misconduct, Calcutt maintains that the FDIC
Board erred by determining that his actions constituted
an “unsafe or unsound practice” or a breach of fiduciary
duties under the statute.”” We disagree.

a. Unsafe or Unsound Practice

14 Though the FDIC Board’s interpretation of Section 8(e) of the
FDI Act may receive persuasive weight, at least one of our sister cir-
cuits has explained that the FDIC receives no Chevron deference to
its interpretation of the Act, because several agencies administer that
statute. Dodge, 744 F.3d at 155.

15 The FDIC does not argue that Calcutt’s actions violated any
explicit statute, regulation, cease-and-desist order, or other similar
requirement. Cf. 12 U.S.C. § 1818(e)(1)(A)().
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The FDI Act does not define an “unsafe or unsound
practice,” and the term is interpreted flexibly. See Seid-
man v. Off. of Thrift Supervision (Matter of Seidman,), 37
F.3d 911, 926-27 (3d Cir. 1994). However, courts have
generally treated the phrase as referring to two compo-
nents: “(1) an imprudent act (2) that places an abnormal
risk of financial loss or damage on a banking institution.”
Id. at 932; see also Michaelv. FDIC, 687 F.3d 337, 352 (7th
Cir. 2012) (same); Landry, 204 F.3d at 1138 (identifying
imprudent-act and abnormal-financial-risk components).

Calcutt emphasizes the financial-risk component and
argues that the Bedrock Transaction did not pose an ab-
normal financial risk to Northwestern Bank. Along with
amicus American Association of Bank Directors, he char-
acterizes the Bedrock Transaction as a good-faith attempt
to shore up one of the Bank’s largest lending relationships
during the tumult of the Great Recession by releasing col-
lateral and extending a loan that amounted to only a
fraction of the Nielson Entities’ total debt. And even if the
$760,000 loan and $600,000 in collateral were ultimately
not collected, he says, that loss would have been insignifi-
cant, considering that the Bank’s Tier 1 capital totaled
more than $70 million.

The FDIC responds that the statute does not require
a finding of a threat to bank stability in order to find “un-
safe or unsound” practice, and that “[c]Jourts have
affirmed prohibition orders based on unsafe and unsound
practices with a much more limited effect.” Br. of Re-
spondent 46. That reading contradicts the analyses of our
sister circuits in Seidman, Michael, and Landry, and the
decisions that the agency cites in support of its interpre-
tation are not convincing. Ulrich v. U.S. Department of
Treasury is a Ninth Circuit memorandum in which the
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court concluded that a loan “fraught” with financial risk,
not just a limited effect, was an unsafe or unsound prac-
tice. 129 F. App’x 386, 390 (9th Cir. 2005). Other decisions
that the FDIC cites—Gully v. National Credit Union Ad-
manistration Board, 341 F.3d 155 (2d Cir. 2003), First
State Bank of Wayne County v. FDIC, 770 F.2d 81 (6th
Cir. 1985), and Jameson v. FDIC, 931 F.2d 290 (5th Cir.
1991)—did not engage with the question of whether finan-
cial risk to the institution was necessary to demonstrate
an unsafe or unsound practice. Still other cited decisions
linked a finding of unsafe or unsound practices to abnor-
mal financial risks, again controverting the FDIC. See
Gulf Fed. Sav. & Loan Assn of Jefferson Parish v. Fed.
Home Loan Bank Bd., 651 F.2d 259, 264 (5th Cir. 1981);
Matter of ***, FDIC-83-252b&c, FDIC-84-49b, FDIC-84-
50e (Consolidated Action), 1985 WL 303871, at *9 (FDIC
Aug. 19, 1985).

Whether or not we interpret the statute to require a
finding of abnormal financial risk, however, the FDIC’s
finding that Calcutt committed an “unsafe or unsound
practice” is supported by substantial evidence. First, Cal-
cutt does not address the Board’s finding that he
“repeatedly concealed material information about the
Nielson Loans” from regulators, and that such misrepre-
sentations “constitute unsafe or unsound practices.” See
De la Fuente, 332 F.3d at 1224 (“Failure to disclose rele-
vant information to a government investigator can
constitute an unsound banking practice.”); Seidman, 37
F.3d at 937 (stating that “hindering [a financial regulatory
agency] investigation is an unsafe or unsound practice”).

Second, the record supports the FDIC Board’s con-
clusion that Calcutt committed additional imprudent acts
that posed an abnormal financial risk. In particular, the
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Board underscored that when the Nielson Entities indi-
cated to the Bank that they would not be able to pay off
their loans in 2009, Calcutt declined to seek additional fi-
nancial information and instead approved the Bedrock
Transaction, which extended further credit to the Entities
and renewed the outstanding $4.5 million in loans to Bed-
rock Holdings. The Board also found that Calcutt’s
actions violated the Bank’s commercial-loan policy be-
cause he approved the Bedrock Transaction without
either determining that the Nielson Entities had sufficient
income to service their debt, obtaining personal guaran-
tees on the loans, or receiving approval by a two-thirds
majority of the board of directors.

Calcutt responds that such actions do not constitute
“unsafe or unsound” practices absent abnormal financial
risk to the Bank, and that his actions did not present such
arisk. His first proposition may be correct. See Seidman,
37 F.3d at 932. However, Calcutt’s actions concerned the
Bank’s largest lending relationship—the Nielson Enti-
ties—which represented approximately $38 million in
loans and half of the Bank’s Tier 1 capital. The FDIC
Board had substantial evidence to find that his actions
presented a risk in this context, even if it did not explicitly
draw that connection. See Allentown Mack Sales & Serv.,
Inc. v. NLRB, 522 U.S. 359, 377 (1998) (explaining that
substantial-evidence test “gives the agency the benefit of
the doubt, since it requires not the degree of evidence
which satisfies the court that the requisite fact exists, but
merely the degree which could satisfy a reasonable fact-
finder” (emphasis omitted)). We therefore hold that the
FDIC Board did not err in determining that Calcutt en-
gaged in unsafe or unsound practices.
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b. Breach of Fiduciary Duties

The FDIC Board also concluded that the misconduct
element was satisfied because Calcutt breached his fiduci-
ary duties of care and candor. See 12 U.S.C.
§ 1818(e)(1)(A)(iii). These duties are determined by state
law rather than federal common law. See Atherton v.
FDIC, 519 U.S. 213, 226 (1997) (holding that state law ra-
ther than federal common law defines standard of care for
corporate governance); Mickowski v. Visi-Trak World-
wide, LLC, 415 ¥.3d 501, 511-12 (6th Cir. 2005). Under
Michigan law, bank directors and officers have a fiduciary
duty to act with the degree of care “that an ordinarily pru-
dent person would exercise under similar circumstances
in a like position.” Mich. Comp. Laws Ann. § 487.13504(1)
(2021). And in other contexts, Michigan courts have rec-
ognized that “[a] fiduciary has an affirmative duty to
disclose” material facts relating to the fiduciary relation-
ship to a principal. Silberstein v. Pro-Golf of Am., Inc.,
750 N.W.2d 615, 624 (Mich. Ct. App. 2008); see also Lum-
ber Vill., Inc. v. Siegler, 355 N.W.2d 654, 694-95 (Mich. Ct.
App. 1984) (recognizing that courts may toll the statute of
limitations for fraudulent concealment actions when a fi-
duciary fails to inform a principal of material facts relating
to the claim, because “there is an affirmative duty to dis-
close where the parties are in a fiduciary relationship”).

On appeal, Calcutt presents three arguments, none
availing. First, he contends that he cannot have violated
his duty of care, because his actions did not create an “un-
due risk” to the Bank. Br. of Petitioner 51 (quoting
Kaplan v. Off. of Thrift Supervision, 104 ¥.3d 417, 421
(D.C. Cir. 1997)). This argument echoes his position that
he did not commit an “unsafe or unsound” practice with
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regard to the Bedrock Transaction.'® See Landry, 204
F.3d at 1138 (noting overlap in analyses of breach of fidu-
ciary duties and unsafe or unsound practices). And it fails
for the same reason as his unsafe-or-unsound claim: The
record presents substantial evidence to support a finding
of financial risk.

Second, Calcutt argues that the Board’s finding that
he failed to supervise his subordinates (namely Green,
Jackson, and other Bank employees) does not indicate
that he breached his duty of care. It is true that an officer
does not necessarily violate a duty of care merely because
subordinates failed to follow orders. See Doolittle v. Nat’l
Credit Union Adman., 992 F.2d 1531, 1537 (11th Cir.
1993); see also Kaplan, 104 F.3d at 422 (explaining that
director’s approval of plan that ultimately led other offic-
ers and directors to “dishonestly short circuit the required
procedures” was not “remotely foreseeable” and did not
“contribut[e] to any increased risk” to institution).

But even if Green, Jackson, and other employees com-
mitted many of the actions related to the Nielson Entities,
Calcutt remains responsible if he knew about their actions
and permitted them to occur. Failure to supervise subor-
dinates breaches an officer’s duty of care when the officer
knows about subordinates’ activities or buries his head in
the sand. See Hoye v. Meek, 795 F.2d 893, 896 (10th Cir.
1986) (holding that bank director and president inade-
quately supervised subordinate, because “[w]here

16 We note that the Board also concluded that the December
2010 release of Pillay Collateral violated the duty of care, but it did
not conclude that the collateral release constituted an unsafe or un-
sound practice. This difference between the two types of misconduct
findings does not affect our analysis.
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suspicions are aroused, or should be aroused, it is the di-
rectors’ duty to make necessary inquiries”). In Doolittle,
for instance, the Eleventh Circuit clarified that an officer
was not responsible for his subordinates’ actions when he
gave proper orders to them, they failed to follow those or-
ders, and he attempted to take remedial measures, but
that those circumstances did not present “a case where a
fiduciary engaged in imprudent lending activities or stood
idle and allowed damage to increase.” 992 F.2d at 1537.""

The record provides substantial evidence that Calcutt
knew about his subordinates’ activities and permitted
them to continue. For instance, in 2008, he was involved
in discussions with Green and the Nielsons involving the
suggestion that they change their methods of intercom-
pany loans. Calcutt was aware of the Nielson Entities’
difficulty in paying their loans, although he testified that
he thought that they were “posturing.” He received cor-
respondence directly from the Nielsons. Berden testified
that though Calcutt would not attend all meetings, Green
often sought his approval before proceeding in negotia-
tions. Calcutt had received a memo from Green in
November 2009 describing the loan to Bedrock Holdings.
He was aware of (and possibly participated in approving)

17 Calcutt and amicus American Association of Bank Direc-
tors refer to the business-judgment rule and urge us not to fault
Calcutt for taking what they characterize as reasonable, good-faith,
but ultimately mistaken decisions in managing the Bank. Michigan
courts have recognized that “[iInterference with the business judg-
ment of corporate directors is not justified by allegations that a
different policy could have been followed.” Matter of Est. of Butter-
field, 341 N.W.2d 453, 462 (Mich. 1983). However, they also recognize
that a breach of fiduciary duty merits judicial intervention. Ibid. The
business-judgment rule thus does not prevent us from considering
whether Calcutt breached fiduciary duties.
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the sale of Nielson Entity loans to affiliated banks. And
Green reported directly to Calcutt. There was ample evi-
dence for the FDIC Board to find that he had breached
his duty of care by failing to supervise subordinates.

Finally, Calcutt resists the Board’s conclusion that he
breached his duty of candor to the Bank’s board of direc-
tors by failing to timely disclose the information about the
status of the Nielson Loans and the Bedrock Transaction.
He asserts that the duty of candor requires corporate fi-
duciaries to “disclose only ‘material information relevant
to corporate decisions from which [the fiduciary] may de-
rive a personal benefit,” and that he did not have a
personal interest in the Bedrock Transaction. Br. of Peti-
tioner 53 (quoting De la Fuente, 332 F.3d at 1222
(alteration in original)). Even if we accept this framing of
the duty, however, the FDIC concluded that Calcutt de-
rived a personal benefit from misrepresenting the status
of the Nielson Loans to regulators, because he received
dividends through the Bank’s holding company that re-
flected the Bank’s artificially inflated income. To the
extent that substantial evidence supports the personal-
benefit determination, the finding that Calcutt breached
his duty of candor would also be sufficiently supported. In
addition, even if Calcutt did not receive a personal benefit,
the support for the Board’s finding that he committed un-
safe and unsound practices and violated the duty of care
means that this error would be harmless. See Sanders,
556 U.S. at 407.

In sum, we decline to set aside the Board’s conclusions
that Calcutt met the misconduct element of the statute.

2. Effects
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Under the FDI Act, the FDIC must find that “by rea-
son of” Calcutt’s misconduct, one or more of the following
effects resulted: The Bank “has suffered or will probably
suffer financial loss or other damage,” its “depositors have
been or could be prejudiced,” or Calcutt “has received fi-
nancial gain or other benefit.” 12 U.S.C. § 1818(e)(1)(B).
The FDIC Board found that three types of harms quali-
fied under this provision: (1) a $30,000 charge-off to the
$760,000 Bedrock Loan that the Bank recorded; (2) $6.443
million in other charge-offs that the Bank recorded on
other Nielson Loans; and (3) investigative, legal, and au-
diting expenses that the Bank incurred. It also found that
Calcutt received a financial benefit, because he received
dividends from the Bank’s holding company that would
have been smaller had he reported the condition of the
Nielson Loans and not approved the Bedrock Transaction
or 2010 release of Pillay Collateral.

Calcutt commences by arguing that the Board erred
by failing to read the statute’s “by reason of” language to
require proximate causation. In its final decision, the
FDIC was unwilling to apply a proximate-causation stand-
ard, instead stating that “an individual respondent need
not be the proximate cause of the harm to be held liable
under section 8(e).”

Because Section 8(e) requires that a bank’s loss or po-
tential loss, or a party’s benefit, occur “by reason of” the
misconduct, it mandates proximate causation. 12 U.S.C.
§ 1818(e)(1)(B). Recently, we observed that “[t]he Su-
preme Court has repeatedly and explicitly held that when
Congress uses the phrase ‘by reason of in a statute, it in-
tends to require a showing of proximate cause.” Crosby v.
Twitter, Inc., 921 F.3d 617, 623 (6th Cir. 2019) (quoting
Kemper v. Deutsche Bank AG, 911 F.3d 383, 391 (7th Cir.
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2018)). This interpretation has occurred in the context of
other statutory schemes. See Hemi Grp., LLC v. City of
New York, 559 U.S. 1, 9 (2010) (civil RICO statute, 18
U.S.C. § 1964(c)); Holmes v. Sec. Inv. Prot. Corp., 503 U.S.
258, 268 (1992) (same); Crosby, 921 F.3d at 623 (Anti-Ter-
rorism Act, 18 U.S.C. § 2333). The FDIC has not offered
a reason why the phrase should not have the same mean-
ing in Section 8(e), and “[i]n the absence of any statutory
definition to the contrary, courts assume that Congress
adopts the customary meaning of the terms it uses.”
United States v. Detroit Med. Ctr., 833 F.3d 671, 674 (6th
Cir. 2016) (citing Morissette v. United States, 342 U.S. 246,
263 (1952)).

The FDIC alternatively argues that its formulation—
that “by reason of” requires only “a causal ‘nexus’ between
the misconduct and harm, or that harm was reasonably
foreseeable”—is consistent with proximate causation. Br.
of Respondent 50. This has some appeal; after all, it is no-
toriously difficult for judges to define proximate cause.
See Associated Gen. Contractors of Cal., Inc. v. Cal. State
Council of Carpenters, 459 U.S. 519, 535-36, 535 n.32
(1983); Crosby, 921 F.3d at 623-24. We also recognize that
in prior adjudications, the FDIC has concluded that a rea-
sonably foreseeable loss “satisfies the ‘effects’
requirement.” Matter of Conover, Nos. FDIC-13-214e,
FDIC-13-217k, 2016 WL 10822038, at *22 (FDIC Dec. 14,
2016); see also Matter of ***, 1985 WL 303871, at *114 (de-
clining to characterize the causation standard as
proximate cause). However, while reasonable foreseeabil-
ity may be a necessary component of proximate causation,
it is not sufficient: “substantiality, directness, and foresee-
ability are all relevant in a proximate cause
determination,” though these concepts may overlap.
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Crosby, 921 F.3d at 624.

The decisions cited by the FDIC as support for its
view are consistent with a proximate-causation definition
of “by reason of” that incorporates substantiality, direct-
ness, and foreseeability. In De la F'uente, for example, the
Ninth Circuit held that a risk of loss must be “reasonably
foreseeable,” but did not conclude that reasonable fore-
seeability alone was enough for liability. 332 F.3d at 1223,
see also United States v. Gamble, 709 F.3d 541, 549 (6th
Cir. 2013) (holding that harms must be reasonably fore-
seeable to be proximately caused, but not stating that
reasonable foreseeability is sufficient). Haynes v. FDIC,
a memorandum, seemingly treated “reasonably foreseea-
ble” as interchangeable with “by reason of,” but did so in
a summary fashion that we do not consider persuasive.
See 664 F. App’x 635, 637 (9th Cir. 2016). Although in
Landry, the Court of Appeals for the District of Columbia
Circuit recognized that an individual could be liable for the
effects of misconduct even if he acted “only indirectly,” the
court was construing the misconduct element of Section
8(e). 204 F.3d at 1139; see 12 U.S.C. § 1818(e)(1)(A) (iden-
tifying relevant finding as whether a party has “directly
or indirectly” committed misconduct). We do not read
that decision to say that when it comes to the effects in-
quiry, reasonable foreseeability alone suffices to show
causation.

With the causation standard established, we consider
the statutory effects identified by the FDIC Board. We
conclude that substantial evidence supports the conclusion
that some—but not all—of the impacts to the Bank are
“effects” under Section 8(e) and were proximately caused
by Calcutt’s misconduct.

a. The $30,000 Charge-Off on the $760,000 Bedrock
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Loan

The charge-off on the loan to Bedrock Holdings,
which was part of the Bedrock Transaction, is an effect
under the statute. Calcutt argues that a charge-off does
not reflect actual losses but rather estimates possible fu-
ture loss, but the FDI Act is clear that a loss that a bank
will “probably suffer” qualifies as an effect, 12 U.S.C.
§ 1818(e)(1)(B)(i). Similarly, an estimated loss is suffi-
cient. See Dodge, 744 F.3d at 158 (explaining that effects
requirement “is satisfied by evidence of either potential or
actual loss to the financial institution, and the exact
amount of harm need not be proven”); Pharaon, 135 F.3d
at 157 (holding that FDIC Board need not “demonstrate
the exact amount of harm”). Though Calcutt argues that
some charge-offs are too small to constitute effects, we
need not address this issue, because the FDIC supple-
mented its finding with respect to the $30,000 effect with
several other findings of effects. And the record indicates
that, because Calcutt participated extensively in negotiat-
ing and approving the Bedrock Transaction, his actions
proximately caused the Bedrock Loan charge-off.

b. Investigative, Auditing, and Legal Expenses

The FDIC Board also agreed with ALJ McNeil that
Calcutt’s misconduct caused the Bank to incur expenses
by retaining a CPA firm and a legal firm to conduct work
relating to the regulatory problems with the Nielson En-
tities relationship. We conclude, however, that such
professional fees are not “effects” under Section 8(e).
Banks regularly engage accounting and legal firms as part
of their normal business, and we do not see how employing
such businesses for additional services related to impru-
dent loans is meaningfully different from their run-of-the-
mill engagements.
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The FDIC Board reasoned that though legal fees
“presumptively are a normal cost of doing business,” they
can constitute an effect when they “are coupled with other
‘non-neutral indicia of loss,”” and that the Bank’s pay-
ments to a CPA firm and loan charge-offs constituted such
other non-neutral indicia. See Matter of Proffitt, FDIC-
96-105e, 1998 WL 850087, at *9 n.11 (FDIC Oct. 6, 1998)
(considering “a [court] judgment of improper and illegal
behavior” in a related lawsuit to be a non-neutral indi-
cium). We are unpersuaded by this rationale: If
professional fees are not a loss unless they are coupled
with other “non-neutral indicia of loss,” then it may be that
the fees do not have any independent significance. The
two FDIC decisions cited by the Board exemplify this
problem, since in both instances banks suffered losses i
addition to their payment of professional fees. In Matter
of Proffitt, the Board explained that “a judgment of im-
proper and illegal behavior”—in that context, a court
judgment awarding a bank to pay damages—plus legal
fees could establish a qualifying loss. Id. at *3, *9 & n.11.
And in Matter of Shollenburg, the bank suffered addi-
tional losses besides professional fees in order to satisfy
tax laws that the respondents had violated. See FDIC-00-
88e, 2003 WL 1986896, at *12-13 (FDIC Mar. 11, 2003).

c. $6.443 Million in Other Losses

Next, the Board found that Calcutt’s actions cost the
Bank $6.443 million in losses from other loans to the Niel-
son Entities, and that his approval of the release of
approximately $1.2 million in Pillay Collateral prevented
the Bank from using those funds to recoup part of those
losses. Apart from asserting that the Board failed to apply
a proximate-causation standard, Calcutt argues that un-
der that standard, the $6.443 million loss does not count as
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an effect, because it represents a probable future loss
from the entire Nielson Entity loan portfolio that would
have occurred regardless of his actions, and because the
$1.2 million in released collateral was used to pay off the
Nielson Entities’ debts, thereby benefitting the Bank."

Only part of the $6.443 million in charge-offs can be
described as an effect proximately caused by Calcutt’s
misconduct. Recall that the Nielson Entities indicated
that they were unable to pay off debts as early as 2009.
The Bank probably would have incurred some loss no mat-
ter what Calcutt did: Although multiple parties’ actions
can proximately cause the same outcome, the state of the
Bank’s relationship with the Nielson Entities suggests
that Calcutt’s actions did not substantially or directly con-
tribute to all of its ultimate losses.

Additionally, the FDIC’s explanation for considering
the $1.2 million of released collateral in its loss calculation
is unconvineing. Inits decision, the FDIC Board reasoned
that had Calcutt not participated in the release of the Pil-
lay Collateral in 2009 and 2010, those funds would have
been available to pay off debts owed by certain Nielson
Entities that were secured by that collateral. But that
view ignores that the release of Pillay Collateral was used
to satisfy other Nielson Entity debts, and that the FDIC,
in calculating the $6.443 million in losses, considered all of
the Bank’s loans to the companies together. We fail to see
how the agency could reasonably consider the interrelat-
edness of the Nielson Entities in one part of its loss
calculation and ignore those connections in another. Thus,
the mere release of the $1.2 million in collateral does not

18 Calcutt also suggests that because the $6.443 million was
recorded in charge-offs, it does not qualify as a loss. For the reasons
previously discussed, this view fails. See supra at 45.
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qualify as an effect.

Nevertheless, there is substantial evidence that part
of the $6.443 million in losses was an effect of Calcutt’s ac-
tions. The record indicates that Calcutt, knowing that the
Nielson Entities were near default and that they were a
large lending relationship, extended credit and renewed
loans to them while concealing these transactions and the
scale of the problem from the Bank’s board and from reg-
ulators. ALJ MecNeil also found that, in 2009, the Nielson
Entities had proposed loan renewals, forbearance, deeds
in lieu of foreclosure, and other mechanisms to relieve
their obligations. Though Calcutt may have thought that
these options would have resulted in “sure losses” to the
Bank, the FDIC could have concluded from the record
that his decision to extend additional loans ultimately ex-
acerbated the problem.

Additionally, there is substantial evidence that Cal-
cutt’s actions resulted in probable future losses to the
Bank. Cf 12 U.S.C. § 1818(e)(1)(B)(i) (permitting effects
finding where bank “will probably suffer financial loss or
other damage”); Proffitt v. FDIC, 200 F.3d 855, 863 (D.C.
Cir. 2000) (noting that “the effect prong can be met by ei-
ther potential or actual ‘financial loss or other damage’).
Even if there were insufficient evidence that Calcutt’s ac-
tions surrounding the Bedrock Transaction and 2010
release of Pillay Collateral caused an actual loss, his ne-
gotiation with the Nielson Entities and approval of loans
despite indications that they would not be able to repay
their debts was a direct, substantial, and foreseeable cause
of a situation in which the Bank could suffer a potential
loss. The record also shows that Calcutt’s actions pre-
vented the board and regulators from discovering and
mitigating the probable losses from these activities. Cf.
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Seirdman, 37 F.3d at 937 (noting, in the context of identi-
fying an unsafe or unsound practice, that a chairman of a
board of director’s “attempt to obstruct the investigation,
if continued, would pose an abnormal risk of damage” to
the agency). Relying on board members’ testimony and
contemporaneous board minutes,” ALJ MecNeil found
that the board did not approve the loan to Bedrock Hold-
ings until several months after the loan had already been
made. And Miessner testified (despite Calcutt’s theory
that she was biased) that, in her opinion, misrepresenting
the condition of the Bank’s loans with the Nielson Entities
exposed the Bank to additional risk. In these circum-
stances, we conclude from the record as a whole that
Calcutt’s actions proximately caused an actual and poten-
tial loss to the Bank—even if the loss did not amount to
the total of $6.443 million.

d. Holding Company Dividends

Finally, the Board concluded that the dividends Cal-
cutt received from the Bank’s holding company qualified
as a financial benefit that satisfied the “effects” element.
See 12 U.S.C. § 1818(e)(1)(B)(iii) (providing that an effect
is present when a party “has received financial gain or
other benefit by reason of such violation, practice, or
breach”). The holding company, Northwestern Bancorp,
wholly owned the Bank, and Calcutt held approximately
ten percent of the shares in the holding company. In 2010
and 2011, the Bank paid dividends to Northwestern Ban-
corp. The holding company, in turn, paid a dividend to its
shareholders. Calcutt argues that his alleged misconduct

19 ALJ MecNeil also found that Calcutt’s testimony regarding
the timing of the board’s approval of the Bedrock Transaction was not
credible.
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cannot have proximately caused a financial benefit, be-
cause Northwestern Bancorp operated independently
from the Bank and had alternative sources of income;
thus, even if the Bank’s income appeared inflated due to
the improper reporting of the Nielson Loans, it did not
substantially affect the holding company’s payout to
shareholders.

As in the circumstance of the FDIC’s categorization
of the $6.443 million in losses, the record compels an an-
swer somewhere in between the two parties’ positions. On
one hand, the FDIC did not point to specific evidence in
the record showing that Northwestern Bancorp’s divi-
dends with certainty reflected the inflated earnings from
the Nielson Entities. It simply assumed (and reasonably
so) that the dividends paid by the holding company re-
flected the value of the dividends paid by the Bank. On
the other hand, Calcutt does not really challenge the find-
ings that the Bank paid a dividend to the holding company,
nor that the Bank’s dividend reflected its inflated repre-
sentation of the Nielson Loans’ performance. Rather, his
position is that the holding company still might have paid
out dividends from its other sources of income. He does
not provide evidence (other than his own testimony, which
is stated in general terms)® that the holding company had
ever paid dividends over and above a reflection of the
Bank’s perceived performance. Absent such evidence, we

20 “Q. Did the holding company have sufficient capacity to
make payments to shareholders regardless of whether there were div-
idends being paid by the Bank to the holding company?

A. [Calcutt:] Yes, for some years the holding company not
only had its own assets that generated some income but it had a line
of eredit so it had capacity to make dividend payments to sharehold-
ers. Again, we were, we were laughed at a bit in the industry because
we had one of the lowest dividend payout ratios that was recorded.”
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are skeptical that the Bank’s earnings did not impact its
holding company’s dividend payments. On balance, the
evidence and common sense support the agency’s position
as to this effects finding.

e. Cumulative Effects

In sum, the support for the effects findings made by
the FDIC Board are mixed. Taken together, the $30,000
charge-off on the Bedrock Loan, some of the $6.443 million
in other losses related to the Nielson Entities, and some
of the dividend payments that Calcutt received from
Northwestern Bancorp occurred “by reason of” his mis-
conduct surrounding loan activities and
misrepresentations to the Bank’s board of directors and
regulators. But the Bank’s auditing and legal fees do not
qualify as an effect, and Calcutt’s actions may not have
proximately caused some of the losses and dividend pay-
ments.

These conclusions lead to a further question: If some,
but not all, of the FDIC’s effects findings are supported,
should the Removal and Prohibition Order be remanded?
One might argue that had the FDIC only considered those
effects for which the record presented substantial evi-
dence, it would not have thought it appropriate to remove
Calcutt from his banking positions and prohibit him from
participation in the industry. Or, perhaps one might say
that the whittled-down effects findings are sufficiently
minimal to compel us to send the matter back to the
agency for further findings and proceedings.

A remand is not necessary, for several reasons. To
start, the text of the statute indicates that if substantial
evidence supports the FDIC’s finding as to one effect out
of multiple possibilities, the fact that it fails to adequately
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support its other effects findings does not limit its power
to issue a removal and prohibition order. Section
8(e)(1)(B) separates the categories of permissible effects
by the disjunctive term “or”: The agency must find that
“by reason of” the misconduct,

(i) such insured depository institution . . . has
suffered or will probably suffer financial loss
or other damage;

(ii) the interests of the insured depository insti-
tution’s depositors have been or could be
prejudiced; or

(iii) such party has received financial gain or
other benefit . . ..

12 U.S.C. § 1818(e)(1)(B) (emphases added). Generally,
“terms connected by a disjunctive [are] given separate
meanings, unless the context dictates otherwise.” Reiter
v. Sonotone Corp., 442 U.S. 330, 339 (1979). For example,
when a statute lists two activities connected by “or,” the
natural reading is usually that it applies to either activity.
See Encino Motorcars, LLC v. Navarro, 138 S. Ct. 1134,
1141 (2018). Thus, the text of the FDI Act permits the
FDIC to remove and prohibit a party (assuming that the
misconduct and culpability elements are met) as long as
the evidence supports a finding of one out of any of the
options provided by Section 8(e)(1)(B). Because we con-
clude here that substantial evidence supports several of
the FDIC’s effects findings, the statutory text indicates
that the Removal and Prohibition Order should stand.

Additionally, other circuits have also suggested that
when such a finding can be supported by one of several
alternative bases, courts should deny petitions challeng-
ing the agency’s order. In Dodge, for example, the District
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of Columbia Circuit upheld an effects finding when sub-
stantial evidence supported the Comptroller of the
Currency’s conclusions that a bank’s depositors could be
prejudiced under Section 8(e)(1)(B)(ii) and that the peti-
tioner received a financial benefit under Section
8(e)(1)(B)(iii)—even when the court declined to rely on the
Comptroller’s finding of potential harm to the bank under
Section 8(e)(1)(B)(i). 744 F.3d at 158. And in De la Fuente,
the Ninth Circuit held that the FDIC Board “correctly
concluded that De La Fuente’s [sic] actions had an imper-
missible effect because he received financial benefit from
the transaction and/or because the interests of [the
bank’s] depositors were prejudiced thereby.” 332 F.3d at
1223 (emphasis added). That is, the court suggested that
even if the Board had incorrectly concluded that the peti-
tioner received financial benefit, its separate finding of
prejudice to depositors was sufficient to satisfy the effects
element.

Finally, a remand would be in tension with the sub-
stantial-evidence standard of review for factual findings.
In conducting this review, we consider the whole record, 5
U.S.C. § 706(2), but we must uphold an agency’s decision
even if we “would decide the matter differently ... and
even if substantial evidence also supports the opposite
conclusion.” Gen. Med., P.C., 963 F.3d at 520 (quoting
Cutlip, 25 F.3d at 286). As we have explained, the record
in this case provides substantial evidence to conclude that
Calcutt’s actions produced sufficient effects to merit the
FDIC’s sanction, even if some findings as to other effects
were incorrect. We cannot nitpick the agency’s factfind-
ing more than that.

Our dissenting colleague would nonetheless remand
the petition to the FDIC, reasoning that only that remedy
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is consistent with the principle that courts may not uphold
an agency’s order “unless the grounds upon which the
agency acted in exercising its powers were those upon
which its action can be sustained.” SEC v. Chenery Corp.,
318 U.S. 80, 95 (1943). While we do not question Chenery,
that decision does not mean that a court must remand
where the agency makes any legal error, especially where
substantial evidence amply supports an agency’s findings.
Remand is unnecessary where an agency’s “incorrect rea-
soning was confined to that discrete question of law and
played no part in its discretionary determination,” and it
reaches a conclusion that it was bound to reach. United
Video, Inc. v. FCC, 890 F.2d 1173, 1190 (D.C. Cir. 1989);
see also Morgan Stanley Cap. Grp. Inc. v. Pub. Util. Dist.
No. 1., 554 U.S. 527, 545 (2008) (“That [the agency] pro-
vided a different rationale for the necessary result is no
cause for upsetting its ruling.”). Reading Chenery so
broadly as to compel remand in such circumstances would
result in yet another agency proceeding that amounts to
“an idle and useless formality.” NLRB v. Wyman-Gordon
Co., 394 U.S. 759, 766 n.6 (1969) (plurality op.). And it
would risk contradicting the harmless-error rule in courts’
review of agency action. See Sanders, 556 U.S. at 406-07.

Thus, we do not uphold the FDIC’s order in this case
simply by substituting our reasoning for the agency’s dis-
cretionary determinations. Rather, our inquiry focuses on
whether substantial evidence supports the FDIC’s factual
findings that the charge-offs, dividends, and other ex-
penses were “effects” under the statute. Notwithstanding
the agency’s error in identifying the appropriate causation
standard, and our conclusion that legal expenses do not
qualify as “effects,” the agency’s findings clear this hurdle.
We decline to remand the petition to the FDIC.
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3. Sanction

Finally, Calcutt claims that the FDIC’s order remov-
ing him from his position and prohibiting him from future
banking activities is an abuse of discretion. Courts review
aremoval sanction for abuse of discretion. Grubbv. FDIC,
34 F.3d 956, 963 (10th Cir. 1994). A sanction constitutes
an abuse of discretion when it “is unwarranted in law or
without justification in fact.” Ibid. (quoting Butz v. Glover
Livestock Comm™n Co., 411 U.S. 182, 185-86 (1973)) (quo-
tation marks omitted). According to Calcutt, his penalty
is “plainly excessive” in light of his subsequent, miscon-
duct-free work for State Savings Bank, his age, and the
harshness of the penalty. Br. of Petitioner 63. True, re-
moval and prohibition are “extraordinary sanction[s].” De
la Fuente, 332 F.3d at 1227. And, as Calcutt notes, the
FDIC could have opted to proceed with only a cease-and-
desist order or civil monetary penalty. But for the reasons
we have explained, Section 8(e) clearly permits removal
and prohibition for the actions that the FDIC alleges in
this case, and the FDIC’s conclusions are well supported.
The agency’s sanction choice is not an abuse of discretion
under these circumstances.

V. CONCLUSION

For the reasons above, we deny Calcutt’s petition for
review and vacate our stay of the FDIC’s Removal and
Prohibition Order.

DISSENT

MURPHY, Circuit Judge, dissenting. After adjudg-
ing Harry Calcutt guilty of misconduct in the management
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of a bank, the Federal Deposit Insurance Corporation
(FDIC) issued an order that would bar him from working
in his profession and fine him $125,000. Calcutt challenges
this order on constitutional and statutory grounds. My
colleagues reject all of his claims. I agree with them on his
constitutional claims but must part ways on his statutory
ones.

Calcutt’s three constitutional claims do not entitle him
to relief. He first alleges that Congress has unconstitu-
tionally restricted the President’s right to terminate (and
so to control) the FDIC’s Board of Directors. But his ar-
gument rests on a misreading of the Board’s enabling
statute. It gives the President complete authority to fire
most of the Board’s members. Calcutt next argues that
Congress at least gave one Board member and the FDIC’s
administrative law judges unconstitutional protections
from removal. Even assuming that this claim has merit,
however, he fails to show why these unconstitutional stat-
utes would entitle him to the relief that he seeks—vacatur
of the FDIC’s actions in his case as “void.” The Constitu-
tion itself requires no remedy. And I would read recent
Supreme Court precedent to bar his preferred remedy be-
cause that reading best comports with the historical
practices that we should follow until Congress says other-
wise. Calcutt lastly notes that the first administrative law
judge who heard his case had not been appointed in a man-
ner that comported with the Constitution’s Appointments
Clause. The Board agreed and gave him a new hearing
before a new judge. Calcutt now claims that the Appoint-
ments Clause barred this new judge from relying on any
evidence developed at the initial hearing. But again, noth-
ing in the Constitution required any remedy, let alone
Calcutt’s expansive one.



76a

Calcutt’s statutory claims are another matter. The
FDIC misread the statute on which it relied to sanction
him. Of most note, the FDIC cannot bar Calcutt from
banking unless it proves that his bank will suffer a loss (or
that he will receive a benefit) “by reason of” his miscon-
duct. 12 U.S.C. § 1818(e)(1)(B). As the Supreme Court
has long made clear, the phrase “by reason of” incorpo-
rates common-law principles of but-for and proximate
cause. Yet the FDIC’s order ignored but-for cause and
disavowed proximate cause. In fact, the agency held Cal-
cutt liable for his bank’s entire loss from underwater loans
even though the Great Recession likely would have caused
the bank to suffer much (if not all) of this loss no matter
what he did. Congress has given the FDIC “extraordinary
power” to regulate private parties with only limited judi-
cial oversight. In re Seidman, 37 F.3d 911, 929 (3d Cir.
1994). After Stern v. Marshall, 564 U.S. 462 (2011), one
might wonder whether the agency exercises judicial
power by adjudicating cases that deprive individuals of
private rights. At the least, its significant authority should
make us diligent to ensure that the agency has “turn[ed]
square corners when” dealing with the regulated commu-
nity. Niz-Chavez v. Garland, 141 S. Ct. 1474, 1486 (2021).
Because the FDIC did not do so in this case, I would re-
mand for it to apply the proper law. I thus respectfully
dissent.

I. Background

Calcutt served for years as the President and Chair-
man of Northwestern Bank in Traverse City, Michigan.
During his tenure, entities controlled by the Nielson fam-
ily (the “Nielson Entities”) became the Bank’s largest
borrowers with $38 million in loans. The Nielson Entities
ran real-estate businesses that struggled during the Great
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Recession. They defaulted in September 2009. Two
months later, the Bank entered into the “Bedrock Trans-
action” with the entities. It issued them another $760,000
loan and released to them $600,000 of funds held as a se-
curity interest. Yet things did not improve. The Nielson
Entities again defaulted in September 2010. After the
Bank released to them another $690,000 in secured funds,
the entities defaulted a final time in January 2011. The
Bank incurred $6.443 million in “charge-offs” (amounts
unlikely to be collected) from the loans and $30,000 in
charge-offs from the Bedrock Transaction.

These events led the FDIC to seek to “remove” Cal-
cutt “from office” and to impose a “civil penalty” on him.
12 U.S.C. § 1818(e)(1), (1)(2)(B). The first administrative
law judge who heard his case had been unlawfully ap-
pointed, so the FDIC assigned him a new judge. This
judge found that Caleutt had committed many statutory
violations and that the FDIC should bar him from banking
and fine him $125,000. The FDIC agreed. It held that
Calcutt had engaged in “unsafe or unsound practice[s]”
and committed “breach[es]” of his “fiduciary dut[ies]”
mainly in connection with the Bedrock Transaction. /d. §
1818(e)(1)(A)(ii)—-(iii). Among other misconduct, it found
that he had violated the Bank’s lending standards by
agreeing to that transaction, had hid the transaction’s true
nature from the Bank’s board of directors, and, perhaps
most seriously, had lied to regulators about it. The FDIC
also found that the Bank would likely suffer “financial
loss” and that Calcutt had “received financial gain” “by
reason of” this misconduct. Id. § 1818(e)(1)(B).

II. Constitutional Claims

I agree with my colleagues that Calcutt’s constitu-
tional arguments all fall short. But my reasoning rests
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largely on different grounds.

A. Restrictions on the President’s Ability to Control
the FDIC

Calcutt first argues that the FDIC’s statutory scheme
gives the President constitutionally insufficient control
over the agency’s exercise of executive power. Why? He
assumes that the statute creating the FDIC’s five-mem-
ber Board of Directors bars the President from removing
most of its members except “for cause.” See 12 U.S.C. §
1812. This limit, Calcutt reasons, impairs the President’s
ability to command the “executive Power” and to “take
Care that the Laws be faithfully executed.” U.S. Const.
art. I, § 1, cl. 1; id. § 3. He has a point. The Supreme
Court recently found unconstitutional similar “for cause”
limits on the President’s ability to remove the Director of
the Consumer Financial Protection Bureau (CFPB).
Seila Law LLC v. CFPB, 140 S. Ct. 2183, 2197-2207
(2020). Inresponse, the FDIC “does not dispute Calcutt’s
assumption” that § 1812 gives the Board these removal
protections. Resp. Br. 17 n.7. But it argues that they pass
muster under Humphrey’s Executor v. United States, 295
U.S. 602 (1935), which upheld similar protections for the
Federal Trade Commission (FTC). Id. at 626-30.

As an intermediate judge, I find this constitutional
question difficult. On the one hand, Humphrey’s Executor
relied on the FTC’s nonpartisan, multimember structure
to uphold the provision limiting the President’s ability to
fire its commissioners. Id. at 624-25. The FDIC shares
the same structure. Compare 12 U.S.C. § 1812(a)(1)—(2),
with 15 U.S.C. § 41. And while Seila Law may well call
Humphrey’s Executor into doubt, lower courts must fol-
low a case that is directly on point even if another decision
has undercut it. See Agostini v. Felton, 521 U.S. 203, 237
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(1997).

On the other hand, Humphrey’s Executor may not be
directly on point. It also upheld the FTC’s removal pro-
tections because, as the Court understood the FTC’s
duties in 1935, the agency undertook “no part of the exec-
utive power[.]” 295 U.S. at 628. The FDIC, by contrast,
performs core executive functions. Here, it has essentially
brought a civil-enforcement suit against Calcutt to ban
him from banking and impose a hefty fine on him. It thus
is executing (i.e., carrying into effect) the law barring “un-
safe or unsound” banking practices. 12 U.S.C. §
1818(e)(1)(A)(ii); see Saikrishna Prakash, The Chief Pros-
ecutor, 73 Geo. Wash. L. Rev. 521, 537-40 (2005). For
executive officers of this kind, “the President’s removal
power [has been] the rule, not the exception.” Seila Law,
140 S. Ct. at 2206; see Myers v. United States, 272 U.S. 52,
111-75 (1926); Michael W. McConnell, The President Who
Would Not Be King 161-69, 335-41 (2020).

But I see no reason to resolve the parties’ constitu-
tional debate because I do not read the FDIC’s statutory
scheme to implicate it. Rather, I read the statute that cre-
ates the FDIC’s Board (12 U.S.C. § 1812) as giving the
President full power to remove all but one of the Board’s
five members. Since the Dodd-Frank Wall Street Reform
and Consumer Protection Act, the Board has consisted of
the Comptroller of the Currency, the CFPB’s Director,
and three other presidentially appointed members. Pub.
L. No. 111-203, § 336(a), 124 Stat. 1376, 1540 (2010); 12
U.S.C. 1812(a)(1). All agree that the President may fire
the Comptroller for any reason. 12 U.S.C. § 2.

So the President’s ability to control the Board turns
on whether he has free rein to fire its three appointed
members. The statute creating their offices provides:
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“Each appointed member shall be appointed for a term of
six years.” Id. § 1812(c)(1). This statute says nothing that
expressly grants for-cause removal protections to these
members. Maybe the mere creation of a fixed-year term
1mplies that the President may not remove them before
their terms end? That view raises a host of problems. If
read this way, wouldn’t the text create an “absolute” ban
on removal even if the President has an excellent reason
(like fraud)? Parsons v. United States, 167 U.S. 324, 343
(1897). How can we read the text to include an implied
gloss authorizing some removals (for cause) on top of an
implied restriction generally barring them? That is an aw-
ful lot of implications. And if we were to create this gloss,
how do we decide what counts as adequate “cause”? Judi-
cial intuition? Simply put, we would be legislating rather
than interpreting if we read § 1812 to bar all but for-cause
removals. See Morgan v. Tenn. Valley Auth., 115 F.2d
990, 992-93 (6th Cir. 1940).

Historical context confirms that § 1812 does not inter-
fere with the President’s ability to remove the Board’s
appointed members. The provision establishing their six-
year term dates to the creation of the FDIC in 1933.
Banking Act of 1933, Pub. L. No. 73-66, § 8, 48 Stat. 162,
168. At that time, a “well-approved” “rule of” “statutory
construction” directed courts to interpret laws that gave
the President the power to appoint an executive officer as
including the power to remove the officer. Myers, 272 U.S.
at 119. So if a law was silent on removal, the President
could terminate the officer for any reason. See Shurtleff
v. United States, 189 U.S. 311, 316 (1903); Parsons, 167
U.S. at 338-39. The Congress that created the FDIC op-
erated against this interpretive rule. See Collinsv. Yellen,
141 S. Ct. 1761, 1782 (2021). And while the Court has since
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departed from the rule once, it relied on the “philosophy
of Humphrey’s Executor” to do so. Wiener v. United
States, 357 U.S. 349, 356 (1958). That philosophy did not
exist in 1933.

A constitutional concern points the same way. Before
Humphrey’s Executor, the Supreme Court had broadly
held that Congress could not constitutionally limit the
President’s power to fire officers who are appointed with
the advice and consent of the Senate. See Myers, 272 U.S.
at 109-76. The FDIC was created between Myers and
Humphrey’s Executor—when the Court treated these re-
moval protections as presumptively invalid. Myers
“aroused wide interest,” Morgan, 115 F.2d at 992, so Con-
gress would have known that such protections raised
“grave” constitutional “doubts,” United States v. Jin Fuey
Moy, 241 U.S. 394, 401 (1916). These concerns make it all
the more implausible to read a law passed at this time as
stlently including them. See Free Enter. Fund v. Pub. Co.
Acct. Oversight Bd., 561 U.S. 477, 545-46 (2010) (Breyer,
J., dissenting). In short, the President has unfettered
power to fire (and control) most of the FDIC’s Board.

To be sure, both parties seem content to assume that
the statute grants the Board protections from removal.
Cf. United States v. Sineneng-Smath, 140 S. Ct. 1575, 1579
(2020). In arelated case, the Supreme Court also assumed
that another agency had these protections. Free Enter.
Fund, 561 U.S. at 487. Yet parties cannot force courts to
accept their stipulations of law. See Young v. United
States, 315 U.S. 257, 258-59 (1942). Under basic avoidance
principles, moreover, our power to address an unraised is-
sue reaches its apex when parties ask us to resolve a
weighty constitutional question that a statute might not
present. Cf. Nw. Austin Mun. Util. Dist. No. One .
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Holder, 557 U.S. 193, 205 (2009). That is especially true
here. Calcutt’s constitutional claim, if accepted, would
take us right back to a statutory “severability” question:
Which parts of the statute must we set aside as unconsti-
tutional? See Free Enter. Fund, 561 U.S. at 508-10; John
Harrison, Severability, Remedies, and Constitutional
Adjudication, 83 Geo. Wash. L. Rev. 56, 88-89 (2014). If
the removal protections are imaginary, this question has
an easy answer. We should disregard those protections.
Since we may have to consider this statutory issue even if
we reach Calcutt’s constitutional claim, we might as well
reach it immediately. See William Baude, Severability
First Principles, 109 Va. L. Rev. _ (forthcoming 2023)
(manuscript at 44-45).

&

Even so, Calcutt responds, the President and Board
believed that § 1812 contained removal protections. This
belief, Calcutt argues, “shows that the Board enjoyed de
facto tenure protections while pursuing this enforcement
action, causing” him harm. Reply Br. 7 n.1. I agree that
the executive branch likely read the statute this way. But
why would “de facto” protections violate the law? Con-
sider a hypothetical: Disagreeing with my reading, the
President issues an order stating that he will adhere to
for-cause removal rules for the Board due to his views of
§ 1812 and the Constitution. If we conclude that this order
misreads § 1812 and that the statute would be unconstitu-
tional if it imposed such protections, would the order
violate the Constitution or statute?

I fail to see why it would violate the Constitution. Like
the Supreme Court when resolving cases, the President
must interpret the Constitution when performing his con-
stitutional duties. See Island Creek Coal Co. v. Bryan, 937
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F.3d 738, 753 (6th Cir. 2019) (citing Frank H. Easter-
brook, Presidential Review, 40 Case W. Res. L. Rev. 905
(1990)). Presidents have routinely done so. When exer-
cising his pardon power, President Jefferson pardoned
those convicted under the Sedition Act of 1798 because he
believed that the convictions violated the First Amend-
ment. See New York Times Co. v. Sullivan, 376 U.S. 254,
273-76 (1964). When exercising his veto power, President
Jackson vetoed a bill reauthorizing the national bank be-
cause he believed that Congress lacked the power to
create it. See Easterbrook, supra, at 909-10. Like these
powers, the removal power belongs to the President. See
Setla Law, 140 S. Ct. at 2197-98. So what constitutional
provision would the President offend by self-limiting this
power? If anything, a court’s intrusion on his authority
would raise the concerns. If an injured bank customer had
sued President Jackson over his national-bank veto, no-
body (I hope) would claim that a court could enjoin the
President’s veto with a citation to McCulloch v. Mary-
land, 17 U.S. 316 (1819). See Collins, 141 S. Ct. at 1794
(Thomas, J., concurring). We would raise identical sepa-
ration-of-powers problems if we intruded on the
President’s lawful exercise of the removal power with a ci-
tation to Seila Law.

Nor would this hypothetical executive order violate
§ 1812. The statute gives the President the power to re-
move any of the Board’s appointed members for any
reason. The President thus may retain any member for
any reason—whether based on his reading of the statute
or on the benefits of a civil-service system. In this respect,
the statute is not much different than a provision that sets
the minimum process that an agency must provide. That
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floor does not foreclose the agency from offering addi-
tional process. Cf. Vt. Yankee Nuclear Power Corp. v.
Nat. Res. Def. Council, Inc., 435 U.S. 519, 543-49 (1978);
Al-Saka v. Sessions, 904 F.3d 427, 432 (6th Cir. 2018);
Easterbrook, supra, at 908. So while § 1812 does not im-
pose for-cause removal protections on the President, it
also does not bar him from imposing those protections on
himself.

Now adjust my hypothetical slightly: Before the
FDIC acted in Calcutt’s case, “suppose that the President
had made a public statement expressing displeasure with
actions taken by [its Board] and had asserted that he
would remove [its members]if [§ 1812] did not stand in the
way.” Collins, 141 S. Ct. at 1789. If the President’s
(mis)reading of § 1812 does not violate the law once he
knows that the courts will interpret it differently than he
does, why would this reading violate the law before he
knows how they will interpret it? I am not sure. Yet I
would leave open whether courts may vacate agency ac-
tion as “arbitrary and capricious” under the
Administrative Procedure Act (APA) if the President’s
reading tangibly affected the disputed action. 5 U.S.C.
§ 706(2)(A); Collins, 141 S. Ct. at 1794 n.7 (Thomas, J.,
concurring). We need not decide this question because the
APA tells us to take “due account” “of the rule of prejudi-
cial error.” 5 U.S.C. § 706. Calcutt thus would have
needed to show that any mistaken belief about the Board’s
removal protections harmed him (by, for example, affect-
ing the Board’s makeup). See Jicarilla Apache Nation v.
U.S. Dep’t of Interior, 613 F.3d 1112, 1121 (D.C. Cir. 2010).
He presented no such evidence.

Calcutt responds that we should remand to the FDIC
to allow him to seek discovery over whether any de facto
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protections harmed him. That leads to my final point. An
FDIC regulation contains an issue-exhaustion rule that
requires parties to raise all exceptions to an administra-
tive law judge’s decision with the Board. 12 C.F.R. §
308.39(b). Calcutt concedes that he did not raise this facial
constitutional challenge with the agency but says that ex-
haustion mandates categorically do not apply to those
challenges. I am not so confident. Courts must tread
lightly before creating implied exceptions to regulatory
exhaustion rules (as opposed to judge-made ones). Bryan,
937 F.3d at 751-52. Yet I find the FDIC’s specific regula-
tion unclear as to whether its text even covers these types
of challenges. Cf. id. at 752. I thus would leave this ques-
tion for another day because exhaustion is a
nonjurisdictional affirmative defense. See Jones v. Bock,
549 U.S. 199, 211-12 (2007). A rejection of Calcutt’s claim
on statutory grounds makes the issue unnecessary to de-
cide. Cf. Woodford v. Ngo, 548 U.S. 81, 101 (2006). Apart
from exhaustion, however, I see no reason why we should
give Calcutt a redo to obtain discovery that he did not seek
the first time around.

B. Restrictions on Removal of the CFPB Director
and Administrative Law Judge

Calcutt next challenges two unambiguous removal
protections. First, the law that created the FDIC’s final
Board member—the CFPB Director—gives the Director
these protections. 12 U.S.C. § 5491(c)(3). As noted, Setla
Law found this provision unconstitutional. 140 S. Ct. at
2201-07. And while the President could control all of the
other Board members, Calcutt claims that Congress may
not create a multimember agency with even one tenure-
protected member. Second, “dual for-cause limitations”
on removal insulated the administrative law judge who
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heard Calcutt’s case from presidential oversight. Free
Enter. Fund, 561 U.S. at 492. The judge could be fired
only if the Merit System Protection Board found “good
cause,” 5 U.S.C. § 7521(a), and the President could remove
that entity’s members only for cause too, id. § 1202(d).
Calcutt claims that the Constitution bars the judge’s “dou-
ble insulation” from the President. Compare Decker Coal
Co. v. Pehringer, 8 F.4th 1123, 1129-36 (9th Cir. 2021),
with Fleming v. U.S. Dep’t of Agric., 987 F.3d 1093, 1113—
18 (D.C. Cir. 2021) (Rao, J., concurring in part and dissent-
ing in part).

I see no need to opine on the merits of these claims.
We must distinguish the constitutional questions that Cal-
cutt raises (do the removal statutes violate the
Constitution?) from a separate remedies question (if so, do
these defects entitle him to his requested relief?). As his
proposed remedy, Calcutt asks us to vacate the FDIC’s
order as “void.” But he fails to identify the source of law
that requires (or permits) courts to treat the FDIC’s past
actions as void because potentially unconstitutional stat-
utes attempted to insulate two of the FDIC’s officers from
the President’s removal power. And my review of the rel-
evant legal authorities leads me to conclude that Calcutt
could not obtain this relief even if he successfully estab-
lished the statutes’ unconstitutionality.

1

Because Calcutt seeks relief for a constitutional viola-
tion, the Constitution provides the place to start on this
remedies question. But it says almost nothing about rem-
edies. Cf. Hernandez v. Mesa, 140 S. Ct. 735, 741-43
(2020); Armstrong v. Exceptional Child Ctr., Inc., 575
U.S. 320, 324-27 (2015). Except for a few provisions like
the requirement to pay “just compensation” for a taking,
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see Knick v. Township of Scott, 139 S. Ct. 2162, 2171
(2019), the Constitution sets only limits on government
conduct without prescribing specific relief for violations,
see Alfred Hill, Constitutional Remedies, 69 Colum. L.
Rev 1109, 1118 (1969). One thus will search Article II in
vain for an explicit constitutional remedy that applies to
an invalid removal provision.

Where else should we look? The founders enacted the
Constitution against the backdrop of a preexisting legal
system with preexisting causes of action and remedies.
See id. at 1131-32. Before the founding, for example, this
system often allowed equity courts to issue injunctions to
stop “illegal executive action[.]” Armstrong, 575 U.S. at
327; Ex parte Young, 209 U.S. 123, 150-51 (1908). The Su-
preme Court has held that we may use these preexisting
“judge-made” remedies to redress constitutional wrongs
unless Congress displaces them. Armstrong, 575 U.S. at
327-28.

But courts should not take this allowance too far. The
Constitution does not give us freewheeling power to adopt
federal common-law remedies based on our views of wise
policy. See Hernandez, 140 S. Ct. at 74142 (citing Erie
R.R. Co. v. Tompkins, 304 U.S. 64, 78 (1938)). And the
Court “disfavor[s]” remedies that are rooted in legislative-
like choices about the best way to deter illegal acts. Ziglar
v. Abbast, 137 S. Ct. 1843, 1857 (2017) (citation omitted).

This dichotomy points the way here. We lack an in-
herent power to treat the FDIC’s actions as “void”
because we think it would be a good idea. See Hernandez,
140 S. Ct. at 741-42. We instead must look to the causes
of action and remedies that traditionally applied to claims
like Calcutt’s—that a statutory provision related to an of-
fice was illegal and that this defect rendered the officer’s
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actions void. When courts traditionally chose remedies for
this sort of claim, they distinguished between two types of
officers: a “de facto officer” in a lawful office (whose ac-
tions were enforceable) and a “mere usurper” in an
unlawful one (whose actions were void). Albert Constan-
tineau, A Treatise on the De Facto Officer Doctrine §§ 5,
34, at 8-10, 52-53 (1910).

De Facto Officer in Lawful Office. For centuries, par-
ties have alleged that an officer was unlawfully holding
(and performing the duties of) an office. To give an exam-
ple at the time of the founding, a party claimed that a
sheriff could not hold that office because the sheriff had
not lived in the county as long as the law required. State
v. Anderson, 1 N.J.L. 318, 324-28 (N.J. 1795).

English courts channeled these claims into a specific
writ (“quo warranto”) with a specific remedy (prospec-
tively ousting the officer). See 3 William Blackstone,
Commentaries *262-64; 2 Edward Coke, Institutes of the
Laws of England 282, 494-99 (1642). American courts fol-
lowed suit. Constantineau, supra, § 451, at 635 n.1; State
v. Parkhurst, 9 N.J.L. 427, 437-38 (N.J. 1802). Three as-
pects of the quo warranto action deserve mention. For
one, invalid officers caused public harms, so the govern-
ment itself typically needed to sue them. See Wallace v.
Anderson, 18 U.S. 291, 292 (1820). Yet private parties
could sue on the government’s behalf if they showed a
unique interest. See Newman v. United States ex rel.
Frizzell, 238 U.S. 537, 5649-51 (1915). For a second, the
remedy was exclusive. Constantineau, supra, § 451, at
635. A party disputing an officer’s authority could not sue
for an injunction “to restrain the exercise of official func-
tions[.]” Floyd R. Mecham, A Treatise on the Law of
Public Offices and Officers § 478, at 307 (1890). For a
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third, the remedy exists today. See D.C. Code § 16-3503.
Parties may ask the Attorney General to seek this relief
or request leave of court to seek it themselves—a process
that may look “cumbersome” to modern eyes. Andrade v.
Lauer, 729 F.2d 1475, 1497-98 (D.C. Cir. 1984) (Wright,
J.).

Yet the process has always looked cumbersome. Ra-
ther than file a direct quo warranto suit to oust invalid
officers, parties harmed by the officers’ actions have tried
to collaterally attack their qualifications in suits involving
the actions. Id. at 1496. Since 1431, English courts have
rebuffed these attacks under the “de facto officer doc-
trine.” Constantineau, supra, § 5, at 8-10 (citing The Abbé
de Fontaine, 1431 Y.B. 9 Hen. VI, fol. 32, pl. 3 (Eng.));
Clifford L. Pannam, Unconstitutional Statutes and De
Facto Officers, 2 Fed. L. Rev. 37, 39-42 (1966). That doc-
trine treats the past actions of an officer with a colorable
claim to office as valid whether or not the officer met all
conditions to hold the office. Constantineau, supra, § 1, at
3-4. English courts introduced it “into the law as a matter
of policy and necessity, to protect the interests of the pub-
lic and individuals, where those interests were involved in
the official acts of persons exercising the duties of an of-
fice, without being lawful officers.” State v. Carroll, 38
Conn. 449, 467 (1871).

American courts likewise adhered to the de facto of-
ficer doctrine as a corollary to the exclusive quo warranto
remedy. See Cocke v. Halsey, 41 U.S. 71, 81-88 (1842);
Taylor v. Skrine, 5 S.C.L. 516, 516-17 (S.C. 1815); Fowler
v. Bebee, 9 Mass. 231, 234-35 (1812); People ex rel. Bush v.
Collins, 7 Johns. 549, 554 (N.Y. 1811) (per curiam). Nota-
bly, these courts upheld the actions of invalid officers who
did not meet constitutional conditions on their offices. An
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officer might not have taken an oath. Cf. Bucknam v. Rug-
gles, 15 Mass. 180, 182-83 (1818) (per curiam). Or the
officer might have been appointed in an illegal way. Cf. Ex
parte Ward, 173 U.S. 452, 454 (1899). Or the officer might
have flunked an eligibility requirement. Perhaps the of-
ficer was too young. Cf. Blackburn v. State, 40 Tenn. 690,
690-91 (1859). Or maybe the officer had been in the Con-
gress that increased the office’s salary before taking
office. Cf. U.S. Const. art. I, § 6, cl. 2; William Baude, The
Unconstitutionality of Justice Black, 98 Tex. L. Rev. 327
(2019); In re Griffin, 11 F. Cas. 7,27 (C.C.D. Va. 1869) (No.
5,815). The same rules applied even if the officer held the
office by reason of an unconstitutional statute. See Con-
stantineau, supra, §§ 192-96, at 264—70. An early decision
thus upheld the acts of an officer who had been appointed
by the governor under a statute authorizing this appoint-
ment, even though the state constitution had required the
legislature to elect the officer. See Taylor,5S.C.L. at 516—
17; Carroll, 38 Conn. at 474; see also State v. McMartin,
43 N.W. 572, 572 (Minn. 1889); Ex Parte Strang, 21 Ohio
St. 610, 615-18 (1871); cf. Buckley v. Valeo, 424 U.S. 1, 142
(1976) (per curiam).

Usurper in Unlawful Office. Other times, parties
have alleged that a generic office could not exist because
it had been assigned “sovereign functions” that it could
not possess. Mecham, supra, § 4, at 5. In one case, for
example, a party alleged that a legislatively created
“court” could not perform judicial duties because those
duties had been vested in a wrongly abolished life-tenured
court. Hildreth’s Heirs v. Mclntire’s Devisee, 24 Ky. 206,
207-08 (1829); Jeffrey S. Sutton, Who Decides? States as
Laboratories of Constitutional Experimentation 76-80
(2022).
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Courts granted much broader relief for this type of
claim. Parties affected by an illegal office did not need to
sue in quo warranto to dispute the officeholder’s power to
perform the challenged function. Parties instead could
dispute the officer’s conduct “in any kind” of suit. Walcott
v. Wells, 24 P. 367, 370 (Nev. 1890); Mecham, supra,
§§ 324-26, at 216-18. And the opposing party could not
defend the officer’s past acts using the de facto officer doc-
trine. Constantineau, supra §§ 34-36, at 51-55. The
officer instead was “merely a usurper, to whose acts no
validity can be attached[.]” Norton v. Shelby County, 118
U.S. 425, 449 (1886).

This rule extended to constitutional defects. The Su-
preme Court may have followed it as early as United
States v. Yale Todd (U.S. 1794). Unated States v. Ferreira,
54 U.S. 40, 52-53 (1851) (note by Taney, C.J.). This unre-
ported case addressed a law allowing pensions for disabled
Revolutionary War veterans. The law ordered circuit
courts to determine whether applicants were disabled and
to send their findings to the Secretary of War. Circuit
judges (including Supreme Court Justices) found that the
law unconstitutionally gave courts executive power by
making them the Secretary’s administrators. Hayburn’s
Case, 2 U.S. 408, 410 n.* (1792). Given the law’s benevo-
lent goals, though, some judges awarded pensions by
claiming to act as “commissioners.” See Wilfred J. Ritz,
United States v. Yale Todd (U.S. 1794), 15 Wash. & Lee
L. Rev. 220, 228-29 (1958). Congress ordered the Attorney
General to seek Supreme Court review of pensions
granted by judges “styling themselves commissioners.”
Act of Feb. 28, 1793, 1 Stat. 324, 325. In Yale Todd’s case,
the Court required him to return the funds. Ritz, supra,
at 228-30. As others have noted, the Court may well have
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found the judges’ actions void because they unconstitu-
tionally undertook executive functions. Ferreira, 54 U.S.
at 53 (note by Taney, C.J.); Keith E. Whittington, Judicial
Review of Congress before the Civil War, 97 Geo. L.J.
1257, 1270-74 (2009).

Many decisions followed this remedial approach for
claims that a legislative body had granted functions to an
office that it could not lawfully possess. See Town of Dec-
orah v. Bullis, 25 Towa 12, 18-19 (1868); Hildreth’s Heirs,
24 Ky. at 207-08; G. L. Monteiro, Annotation, De Jure Of-
fice as Condition of De Facto Officer, 99 A.L.R. 294 §
III(a) (1935), Westlaw (database updated 2022). When,
for example, a legislature assigned local-government func-
tions to a board of commissioners that the state
constitution vested in justices of the peace, the Supreme
Court treated the board’s actions as void. Norton, 118
U.S. at 441-49. It refused to apply the de facto officer doc-
trine because that doctrine required a valid (“de jure”)
office. Id. at 444-45.

The Supreme Court’s modern cases also treat an of-
ficer’s actions as void if the generic office could “not
lawfully possess” the power to take them. Collins, 141 S.
Ct. at 1788. The Court thus found invalid a bankruptcy
judge’s decision in a suit that an Article III court needed
to resolve. See Stern v. Marshall, 564 U.S. 462, 503 (2011).
And a plurality rejected the de facto officer doctrine when
a party claimed that Congress assigned to Article I judges
a duty (sitting on circuit courts) that Article III judges
must perform. See Glidden Co. v. Zdanok, 370 U.S. 530,
535-37 (1962) (plurality opinion); cf. Bowsherv. Synar, 478
U.S. 714, 732 (1986); Young v. United States ex rel. Vuit-
ton et Fils S.A., 481 U.S. 787, 815 (1987) (Scalia, J.,
concurring in the judgment).



93a

2

This “long history of judicial review” has relevance for
Calcutt’s request that we vacate the FDIC’s order in his
case because invalid removal protections shielded two of
its officers. Armstrong, 575 U.S. at 327. To begin with,
the history refutes the theory that the Constitution of its
own force compels courts to treat as “void” any action
taken by officers whose exercise of an office does not com-
port with a constitutional command. That view would
treat the de facto officer doctrine itself as unconstitutional.
Yet it formed part of the legal backdrop against which the
founders enacted the Constitution. Near the founding,
judges described the doctrine as “a well settled principle
of law,” Bush, 7 Johns. at 554, or “too well established to
admit of a doubt,” Taylor, 5 S.C.L. at 517. Nothing in the
Constitution can be read to do away with it.

This history also highlights the key inquiry for decid-
ing whether courts may vacate an officer’s actions as a
“judge-made remedy” when a statute unconstitutionally
limits the President’s removal authority. Armstrong, 575
U.S. at 327. Does the unconstitutional removal provision
show that Congress vested “sovereign functions” in an in-
valid office that cannot possess them? Mecham, supra, §
4, at 5; Norton, 118 U.S. at 449. If so, courts should treat
the officer’s actions as void wherever they arise. Or is the
removal provision “distinct from the provisions creating
the . . . office” such that the office itself is valid “even as-
suming that the [removal provision] is” not? McMartin,
43 N.W. at 572; Carroll, 38 Conn. at 449. If so, courts
should enforce the officer’s acts in suits involving third
parties (in contrast to suits between the government and
the officer).

Unfortunately for Calcutt, his claim falls on the wrong
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side of this divide. He does not even argue that the two
executive officers (the CFPB Director and administrative
law judge) sat in offices that constitutionally “could not ex-
ist” (because, for example, the Constitution vested their
duties in another branch). Ashley v. Bd. of Supervisors of
Presque Isle Cnty., 60 F. 55, 65 (6th Cir. 1893). Indeed,
his argument’s very premise—that Congress has illegally
insulated the officers from the President—assumes that
they perform executive functions. Cf. Seila Law, 140 S.
Ct. at 2209. So I would treat the constitutional “condition”
in this case (that an officer be accountable to the Presi-
dent) like other constitutional conditions the violation of
which does not void an officer’s acts. The condition is not
much different than, say, a condition that an officer be of
a certain age, see Blackburn, 40 Tenn. at 690-91, or be
elected rather than appointed, see Constantineau, supra,
§ 192, at 264-65. If statutes departing from these man-
dates did not render an officer’s actions void, I fail to see
why an unconstitutional removal provision would. Under
traditional remedial principles, then, Calcutt could not ob-
tain the relief that he seeks in this case.

The “lack of historical precedent” to attack removal
provisions in a suit like Calcutt’s reinforces the conclusion
that the provisions did not traditionally render an officer’s
actions void. Seila Law, 140 S. Ct. at 2201 (citation omit-
ted). If any private party could collaterally attack removal
provisions in any suit implicating an officer’s acts, one
would expect to see many of these suits. After all, Con-
gress began to enact constitutionally dubious removal
provisions shortly after the Civil War during President
Johnson’s administration. See Myers, 272 U.S. at 166-73.
Yet Calcutt cites no historical example in which courts
evaluated removal provisions in this type of litigation. So
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constitutional questions about the provisions lingered for
decades. Id. at 173.

Challenges to the validity of removal provisions in-
stead arose in employment disputes. See Humphrey’s
Executor, 295 U.S. at 618-19; Myers, 272 U.S. at 106; cf.
Shurtleff, 189 U.S. at 311-12; Reagan v. United States, 182
U.S. 419, 424 (1901); Ex parte Hennen, 38 U.S. 230, 256—
57 (1839). A discharged officer would sue to recover a sal-
ary (or seek reinstatement) on the ground that the
termination violated a tenure-protection statute. Myexrs,
272 U.S. at 106. The government would respond that the
statute could not restrict the President’s power. Id. This
different kind of suit required courts to resolve the consti-
tutional question. Courts “almost universally recognized”
that the de facto officer doctrine did not apply because the
suit was between the government and the officer (not a
third party) and because only valid officers could receive
salaries. Constantineau, supra, § 236, at 331; 2 James
Kent, Commentaries on American Law 355 n.2 (11th ed.
1867).

Modern precedent confirms my conclusion. The Su-
preme Court’s recent cases have all held that
unconstitutional removal provisions do not render the of-
fice to which they attach invalid or require courts to find
actions taken by the officers void. See Collins, 141 S. Ct.
at 1787-89; Seila Law, 140 S. Ct. at 2207-11; Free Enter.
Fund, 561 U.S. at 508-10. Take Free Enterprise Fund.
There, accountants under investigation by the Public
Company Accounting Oversight Board filed an Ex Parte
Young suit seeking to enjoin all of the Board’s actions as
void because of its removal protections. See 561 U.S. at
487, 491 n.2, 508. The Court agreed that various removal
provisions unconstitutionally intruded on the President’s
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authority. Id. at 492-98. But it refused to treat the
Board’s actions as void. Id. at 508-10. It held that the
Board could perform the executive functions assigned to
it despite the invalid removal provisions because they
were “severable from the remainder of the statute.” Id. at
508. The Court analyzed this issue in terms of “severabil-
ity.” Seeid. at 509. But it could just as well have reasoned
that the unconstitutional statutes did not render the
Board’s actions void in third-party suits and so did not en-
title the accountants to their requested remedy. Cf.
McMartin, 43 N.W. at 572; Harrison, supra, at 73-75.

Seila Law fits a similar mold. The CFPB in that case
issued a civil investigative demand seeking documents
from a law firm. 140 S. Ct. at 2194. The firm refused to
comply, so the CFPB filed a petition to enforce its de-
mand. Id. The district court rejected the firm’s request
to deny the CFPB’s petition on the ground that its Direc-
tor’s removal protections rendered all CFPB actions void.
Id. After agreeing that the protections were unconstitu-
tional, the controlling Supreme Court opinion again held
that the invalid provisions were severable and did not ren-
der all CFPB actions void. Id. at 2208-11 (opinion of
Roberts, C.J.). Admittedly, the opinion did not simply re-
ject the law firm’s remedy and affirm the enforcement of
the CFPB’s demand. Rather, it remanded for the lower
courts to decide whether the demand had been “validly
ratified” by a Director accountable to the President. Id.
at 2211. This resolution might have implied that all CFPB
actions (including the investigative demand) had been void
prior to the Court’s severance “remedy.” Id. at 2208. But
the Court has since clarified that Seila Law did not hold
that the CFPB’s prior actions were invalid and instead had
left all remedy-related issues for the lower courts. See
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Collins, 141 S. Ct. at 1788.

Most recently in Collins, the Court expressly held
that unconstitutional removal provisions do not render an
officer’s past actions void in suits by third parties. Headed
by a director with removal protections, the agency in Col-
lins served as the conservator to two large mortgage-
financing companies. 141 S. Ct. at 1771-72. This agency
entered into agreements with the Department of Treas-
ury requiring the companies to pay large dividends to the
Treasury. Id. at 1772-74. The companies’ shareholders
sued to compel the Treasury to return the dividends on
the ground that the director’s removal protections were
unconstitutional and that they voided the agency’s past
acts (including the challenged agreements). Id. at 1775.
Although the Court agreed that the removal protections
were unconstitutional, id. at 1783-87, it rejected the broad
remedy, id. at 1787-89. The Court found “no reason to
regard any of the actions taken by the” agency “as void”
simply because its head had been protected by invalid re-
moval provisions. Id. at 1787.

All told, under traditional remedial rules, unconstitu-
tional removal provisions do not render the offices to
which they attach invalid and so do not allow courts to va-
cate the actions of officers as void in suits by third parties.
This tradition compels me to reject Calcutt’s proposed
remedy.

3

I end with two disclaimers about things I need not de-
cide. Disclaimer One: Congress may generally displace
judge-made remedial principles. Armstrong, 575 U.S. at
327-29. Congress, for example, has sometimes restricted
a court’s power to grant Kx Parte Young’s injunctive relief
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for violations of federal law. See 1d. And Bowsher teaches
that Congress may adjust the relief for structural consti-
tutional claims too. There, the Court followed the
statutory remedy once it found that Congress had illegally
entrusted a legislative officer with executive duties. 478
U.S. at 734-35. Congress thus may permit courts to va-
cate actions taken by officers subject to unconstitutional
removal protections even if traditional judge-made reme-
dial limits would foreclose relief.

Has Congress done so here? The FDIC’s statute in-
corporates the APA. 12 U.S.C. § 1818(h)(2). It orders a
court to “hold unlawful and set aside agency action” that
is “contrary to constitutional right, power, privilege, or im-
munity[.]” 5 U.S.C. § 706(2)(B). Perhaps this text could
be read to allow courts to depart from traditional limits
and vacate agency “actions” if a law has structured the
agency in a way that is “contrary to constitutional right”
or “power.” Id.; c¢f. Collins, 141 S. Ct. at 1795 (Gorsuch, J.,
concurring in part). That the Constitution’s structural
principles exist to protect individual liberty could rein-
force this reading that a structural problem is “contrary
to constitutional right” within the meaning of the APA.
See Bond v. United States, 564 U.S. 211, 220-24 (2011).

In most structural constitutional cases, however, a
private party claims that the challenged action itself is
“contrary to constitutional right.” 5 U.S.C. § 706(2)(B). So
parties routinely allege that a prosecution violates the
Constitution because the relevant law reaches conduct
that Congress may not proscribe. See, e.g., Bond, 564 U.S.
at 224. Yet, as I have explained, an unconstitutional re-
moval statute for an office would not necessarily render
the officer’s “actions” void and so would not necessarily
render those actions “contrary to constitutional right.” 5
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U.S.C. § 706(2)(B). Perhaps the APA’s text is thus best
read to incorporate—not depart from—traditional reme-
dial limits. Cf. id. § 702; Tom C. Clark, Att’y Gen.’s
Manual on the Admin. Proc. Act 108 (1947).

And even if the APA expanded the available relief, re-
call that it requires courts to take “due account” “of the
rule of prejudicial error.” 5 U.S.C. § 706. The Court has
read this text to adopt the harmless-error principles that
“ordinarily apply in civil cases.” Shinseki v. Sanders, 556
U.S. 396, 406 (2009). Under those principles, constitu-
tional errors can be harmless. See O’Neal v. McAninch,
513 U.S. 432, 440 (1995). Although Collins did not cite the
APA, this harmless-error provision might be one way to
understand its suggestion that third parties could seek re-
lief for unconstitutional removal provisions if they showed
that the provisions harmed them (that is, if they showed
that the error was not harmless). 141 S. Ct. at 1788-89.
At day’s end, I would leave these statutory questions open.
The parties did not address the APA’s scope and focused
only on whether the removal provisions rendered the
FDIC’s order unconstitutionally void. They did not.

Disclaimer Two: The parties assume that the FDIC
performs only executive functions. Our resolution should
not be taken to have impliedly adopted that premise. The
FDIC did not just prosecute this action. It also adjudi-
cated the action—finding Calcutt guilty and imposing a
punishment on him in the form of an end to his career and
a $125,000 penalty. Once an Article III court finally enters
the picture, moreover, it may review the FDIC’s factual
findings only under a deferential substantial-evidence
test—a test that has been called more deferential than the
one governing our review of a district court’s factual find-
ings. See Dickinson v. Zurko, 527 U.S. 150, 153 (1999).
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Yet both Article IIT and the Due Process Clause gen-
erally require the government to follow common-law
procedure (including, fundamentally, the use of a “court”)
when seeking to deprive people of their private rights to
property or liberty. See Stern, 564 U.S. at 482-84; Caleb
Nelson, Adjudication in the Political Branches, 107
Colum. L. Rev. 559, 569-70 (2007). At first blush, one
might think that the FDIC has sought to deprive Calcutt
of his “core private rights” to both. B&B Hardware, Inc.
v. Hargis Indus., Inc., 575 U.S. 138, 171 (2015) (Thomas,
J., dissenting). According to Blackstone, Calcutt had a
“property” interest in the thousands of dollars that the
government seeks to take. See 1 Blackstone, supra, at
*134-35. According to Coke, he had a “liberty” interest in
continuing in his profession. See 2 Coke, supra, at 47. So
perhaps the FDIC has undertaken judicial functions
here—functions that the Constitution vests in courts. See
Stern, 564 U.S. at 482-84. If the FDIC needed to file suit,
moreover, the filing would have triggered the Seventh
Amendment’s right to a jury, which Justice Brennan made
clear applies to suits seeking civil penalties. See Tull v.
Unated States, 481 U.S. 412, 422-25 (1987).

The government traditionally has responded to this
call for more “process” with the defense that its action
seeks to vindicate “public rights,” rights that need not be
litigated in a court with a jury. See Oil States Emnergy
Servs., LLCv. Greene’s Energy Grp., LLC, 138 S. Ct. 1365,
1373 (2018); Atlas Roofing Co. v. Occupational Safety &
Health Rev. Comm™n, 430 U.S. 442, 450-51 (1977). And
maybe Calcutt did not raise this argument here because a
healthy amount of caselaw has accepted that defense in
the banking context. See Cavallari v. Off. of Comptroller
of Currency, 57 F.3d 137, 145 (2d Cir. 1995); Simpson v.
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Off. of Thrift Supervision, 29 F.3d 1418, 1422-24 (9th Cir.
1994). Yet this precedent predates the Court’s recent in-
structions in cases like Stern, which held that the
adjudication of a state tort claim required an Article 111
court. See 564 U.S. at 487-501. And while Stern did not
involve an agency, the Court “recognize[d]” that its cases
may not provide “concrete guidance” on the scope of the
public-rights doctrine in the administrative context. Id. at
494. Several Justices have also expressed concern with
extending the doctrine too far. See Oil States, 138 S. Ct.
at 1381-85 (Gorsuch, J., joined by Roberts, C.J., dissent-
ing); B & B Hardware, 575 U.S. at 170-74 (Thomas, J.,
joined by Scalia, J., dissenting).

There must be some limit to the government’s ability
to dissolve the Constitution’s usual separation-of-powers
and due-process protections by waiving a nebulous “public
rights” flag at a court. When the government indicts a
person for a crime, it also vindicates “public rights” that
belong to the community. Spokeo v. Robins, 578 U.S. 330,
345 (2016) (Thomas, J., concurring) (citing Ann Wool-
handler & Caleb Nelson, Does History Defeat Standing
Doctrine?, 102 Mich. L. Rev. 689, 695-700 (2004)). But the
government cannot send people to prison using a hearing
room rather than a court room or an administrative officer
rather than a jury of peers. N. Pipeline Constr. Co. v.
Marathon Pipe Line Co., 458 U.S. 50, 70 n.24 (1982) (plu-
rality opinion). Why should this case be different simply
because Calcutt must pay a civil penalty rather than a
criminal fine? Cf. Jarkesy v. SEC, _F.4th 2022 WL
1563613, at *2-7 (5th Cir. May 18, 2022). The FDIC one
day must provide answers to these questions in a case that
does not assume them.

C. Remedy for Appointments Clause Violation
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Calcutt lastly challenges the FDIC’s remedy for an
undisputed constitutional wrong. The Appointments
Clause sets the ground rules for the appointment of offic-
ers. U.S. Const. art. II, § 2, cl. 2. It allows Congress to
vest the power to appoint inferior officers in “the Presi-
dent,” “Courts of Law,” or “Heads of Departments.” Id.
In Lucia v. SEC, 138 S. Ct. 2044 (2018), the Court held
that the SEC’s administrative law judges are inferior of-
ficers who must be appointed by the President or the
Commission. Id. at 2051-55. The parties agree that the
FDIC’s administrative law judges are likewise inferior of-
ficers, but Calcutt litigated his first hearing before a judge
who had not been appointed by the President or FDIC.
The FDIC thus granted Calcutt a “new” hearing before a
different, lawfully appointed judge—the remedy that Lu-
cia ordered. See id. at 2055. Calcutt argues that this
remedy still fell short because the FDIC allowed the sec-
ond judge to use records, stipulations, and orders from the
invalid judge’s first hearing. According to him, the Ap-
pointments Clause required the second judge to ignore
everything that occurred before.

To decide what Lucia meant by its “new hearing”
remedy, my colleagues engage in a cost-benefit balance
that resembles the Supreme Court’s test for whether a
court should suppress evidence in a criminal trial under
the Fourth Amendment’s “exclusionary rule.” Dawvis v.
United States, 564 U.S. 229, 236-38 (2011). They point out
that Calcutt’s remedy would impose heavy administrative
costs (because it would require inefficient, duplicative pro-
cesses). They add that it would offer few private benefits
(because it is unnecessary to insulate the valid judge’s de-
cision from the first hearing’s “taint”). Based on this
prudential balancing, they reject Calcutt’s claim that the
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second judge had to ignore items from the first hearing.
Their balance seems reasonable enough. But I would re-
ject Caleutt’s view of Lucia based on structural grounds
rooted in the best reading of the Appointments Clause and
the Court’s current approach to judge-made remedies.

At the outset, I do not mean to critique my colleagues
for engaging in a cost-benefit inquiry. The Supreme
Court’s instructions in Appointments Clause cases may
well be read to contemplate it. See Lucia, 138 S. Ct. at
2055 & nn.5-6; Ryder v. United States, 515 U.S. 177, 182—
83 (1995). In Ryder, a court-martialed member of the
Coast Guard had his conviction upheld by a panel that in-
cluded judges whose appointments violated the
Appointments Clause. 515 U.S. at 179-80. The Court of
Military Appeals affirmed the panel’s conviction under the
de facto officer doctrine. Id. at 180. The Supreme Court
reversed and refused to apply this doctrine. It held that
“one who makes a timely challenge to the constitutional
validity of the appointment of an officer who adjudicates
his case is entitled to a decision on the merits of the ques-
tion and whatever relief may be appropriate if a violation
indeed occurred.” Id. at 182-83. Did Ryder look to the
“original meaning” of the Appointments Clause to adopt
this remedy and reject the de facto officer doctrine? Fin.
Oversight & Mgmt. Bd. for P.R. v. Aurelius Inv., LLC, 140
S. Ct. 1649, 1659 (2020). No, the Court rested on a sen-
tence of pure policy: “Any other rule would create a
disincentive to raise Appointments Clause challenges|.]”
Ryder, 515 U.S. at 183. The Court summarily found the
“proper” remedy to be a second appeal before a lawfully
constituted panel. See id. at 188.

Lucia followed the same reasoning. It noted that Ry-
der called for a new hearing before a properly appointed
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administrative law judge. 138 S. Ct. at 2055. It then added
a new requirement: an agency may not assign the case to
the judge who initially heard it even if that judge had been
properly appointed in the interim. /d. When responding
to the claim that this “new judge” remedy was not needed
to further the Appointments Clause’s purposes, the Court
reasoned that its remedies in this area have been “de-
signed not only to advance those purposes directly, but
also to create ‘[Jincentive[s] to raise Appointments Clause
challenges.” Id. at 2055 n.5 (quoting Ryder, 515 U.S. at
183). In both cases, therefore, the Court chose a remedy
to “incentivize” these claims.

This reasoning should look familiar. The Court once
expansively created judge-made remedies that would best
promote the purposes of constitutional rights. Although,
for example, Congress has allowed damages claims only
against state officers who violate the Constitution, 42
U.S.C. § 1983, the Court felt free to create a remedy al-
lowing parties to seek damages from federal officers who
violate the Fourth Amendment. See Bivens v. Stz Un-
known Fed. Narcotics Agents, 403 U.S. 388, 395-96 (1971).
And although the Fourth Amendment says nothing about
the rules of evidence in criminal trials, the Court created
the exclusionary rule to “remov(e] the incentive to disre-
gard” its ban on unreasonable searches. Mapp v. Ohio,
367 U.S. 643, 656 (1961) (citation omitted). Ryder bears
the hallmarks of Bivens and Mapp. It even discussed the
exclusionary rule. The Court noted that its cases have re-
jected that rule when the rule’s costs (allowing criminals
to go free) exceeded its benefits (incentivizing officers to
obey the law). See Ryder, 515 U.S. at 185-86 (citing
United States v. Leon, 468 U.S. 897 (1984)). Analogizing



105a

to this approach, Ryder foresaw no ill effects from grant-
ing an Appointments Clause remedy on direct appeal and
suggested that this appellate relief would create “incen-
tives to make such challenges.” Id. at 186.

Although Ryder might mesh well with Mapp, the
Court in recent years has treated these types of judge-
made innovations with a healthy dose of skepticism. See
Hernandez, 140 S. Ct. at 747. The creation of remedies
amounts to “lawmaking” that must balance the benefits of
any remedy against its costs. Id. at 741-42. Yet the Con-
stitution reserves this task to Congress, not the courts.
See id. As aresult, the Court has all but held that Bivens
was wrong and has refused to extend it to any other con-
stitutional right for some 40 years. See id. at 74243
(citing cases); Abbasi, 137 S. Ct. at 1856-58. It has also
continued to narrow the scope of the exclusionary rule, ac-
knowledging that it is a “judicially created remedy” that
must be applied cautiously only in cases of clear police
misconduct. Dawis, 564 U.S. at 238 (citation omitted); see,
e.g., Utah v. Strieff, 579 U.S. 232, 237-38, 241 (2016); Her-
ring v. United States, 555 U.S. 135, 140-44 (2009).

What do these principles mean for the issue that con-
fronts us? I agree that Ryder and Lucia leave open
whether a lawful judge at a “new ‘hearing”” may rely on
evidence developed at the invalid hearing or on orders en-
tered by the invalid judge. Lucia, 138 S. Ct. at 2055
(quoting Ryder, 515 U.S. at 182-83). To resolve the ambi-
guity, I would read the cases in a way that best comports
with the Constitution’s “original meaning,” Aurelius, 140
S. Ct. at 1659, and with the Court’s recent guidance to act
cautiously before expanding judge-made remedies, Her-
nandez, 140 S. Ct. at 747. When analyzed in that fashion,
the FDIC’s remedy more than sufficed.
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The Appointments Clause does not compel Calcutt’s
conclusion that a valid judge must ignore all prior pro-
ceedings before an invalid one. If anything, the clause
itself requires no remedy. The de facto officer doctrine
broadly applied to claims like Calcutt’s that an officer had
been appointed by the wrong person. See Constantineau,
supra, §§ 182-86, at 248-55. An English judge who sat on
the first case to enforce the doctrine in 1431 “apparently
recognized” its application in this setting. Id. § 182, at 248.
American courts routinely relied on it when an officer was
unconstitutionally appointed by, say, the governor rather
than the legislature, see Carroll, 38 Conn. at 474 (discuss-
ing Taylor, 5 S.C.L. at 516-17), or the mayor rather than
the governor, see Strang, 21 Ohio St. at 615-19. And if the
Constitution requires some way in which to dispute an of-
ficer’s right to an office, Congress left open the traditional
(if narrow) quo warranto remedy. D.C. Code § 16-3503; cf.
Henry M. Hart, Jr., The Power of Congress to Limit the
Jurisdiction of Federal Courts: An Exercise in Dialectic,
66 Harv. L. Rev. 1362, 1366—67 (1953).

Ryder and Lucia thus must rest on a power to create
judge-made remedies for constitutional violations. But we
must act with caution when asked to expand these reme-
dies because the weighing of the costs and benefits
amounts to a legislative task, not a judicial one. See Ab-
basi, 137 S. Ct. at 1856-57. On the benefits side, Calcutt’s
remedy would certainly promote the purposes of the Ap-
pointments Clause. See United States v. Arthrex, Inc., 141
S. Ct. 1970, 1979 (2021). But no provision—not even a con-
stitutional one—“pursues its purposes at all costs.”
Hernandez, 140 S. Ct. at 741-42 (citation omitted). And
Calcutt’s remedy comes with its burdens too. It would add
to the “administrative costs” already associated with the
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new hearings. Abbasi, 137 S. Ct. at 1856. More fundamen-
tally, courts long recognized that permitting parties to
challenge an officer’s validity at all in appeals of the of-
ficer’s actions could create “endless confusion[.]” Norton,
118 U.S. at 441-42; see Constantineau, supra, § 4, at 7.
That is why they channeled these challenges into special
suits that would oust officers only prospectively, not into
appeals that would reverse their actions retrospectively.
See Constantineau, supra, § 451, at 635-36. I see no judi-
cial mode of analysis that can resolve this legislative
weighing of interests.

All told, the Court’s cautious approach to judge-made
remedies comports with traditional remedial practice gov-
erning challenges to the wvalidity of an officer’s
appointment. See Hernandez, 140 S. Ct. at 742. I thus
would not read Ryder and Lucia broadly to compel admin-
istrative judges to disregard all that occurred at a prior
hearing. I would instead read them literally to compel a
new hearing before a properly appointed judge. Calcutt
got just that.

IIT.  Statutory Claims

In my view, Calcutt’s statutory claims fare better.
The statute allowing the FDIC to bar bankers from the
industry requires it to prove three things: that a banker
has engaged in a listed kind of misconduct, that the mis-
conduct will harm the bank (or benefit the banker), and
that the banker acted with a culpable state of mind. 12
U.S.C. § 1818(e)(1)(A)~(C). The statute allowing the
FDIC to impose penalties largely covers the same terrain.
Id. § 181831)(2)(B). Here, Calcutt argues that the FDIC
failed to prove the “misconduct” and “effect” elements. I
agree that the FDIC misread these provisions and would
remand for it to reconsider the case under the proper law.
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A. Misconduet

To remove Calcutt from the Bank, the FDIC first
must prove that he engaged in one of three types of mis-
conduct. Id. § 1818(e)(1)(A). Specifically, the statute
allows the FDIC to remove an “institution-affiliated
party” if that the party “has, directly or indirectly”:

(i) violated—
(I) any law or regulation;

(II) any cease-and-desist order which has
become final;

(ITIT) any condition imposed in writing by a
Federal banking agency in connection
with any action on any application, no-
tice, or request by such depository
institution or institution-affiliated
party; or

(IV) any written agreement between such
depository institution and such
agency;

(ii) engaged or participated in any unsafe or
unsound practice in connection with any
insured depository institution or business
institution; or

(iii) committed or engaged in any act, omis-
sion, or practice which constitutes a breach
of such party’s fiduciary dutyl[.]

Id. The FDIC found that Calcutt violated the second and
third clauses by engaging in “unsafe or unsound prac-
tice[s]” and committing “breach[es]” of his “fiduciary
duty.” App. 18-26. (It imposed the $125,000 penalty for
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the same reasons. See App. 35.)

1. Unsafe or Unsound Practice. The statute gives
the FDIC the power to ban a banker from the profession
if the banker has “engaged or participated in any unsafe
or unsound practice in connection with any insured depos-
itory institution or business institution[.]” 12 U.S.C. §
1818(e)(1)(A)(i). Regulators have long defined the key
phrase—“unsafe or unsound practice”’—using a two-part
test that courts have generally accepted. See First Nat’l
Bank of Eden v. Dep’t of Treasury, 568 F.2d 610, 611 n.2
(8th Cir. 1978). Under this test, an act qualifies as an un-
safe or unsound practice if it conflicts with “generally
accepted standards of prudent operation” and creates an
“abnormal risk of loss or harm” to the bank. App. 18
(quoting Michael v. FDIC, 687 F.3d 337, 352 (7th Cir.
2012)).

This test was not intuitive to me from a review of the
text, so I looked into its origins. One court transparently
identified its source: “Because the statute itself does not
define an unsafe or unsound practice, courts have sought
help in the legislative history.” In re Seidman, 37 F.3d
911, 926 (3d Cir. 1994). The Fifth Circuit started down this
path. See Gulf Fed. Sav. & Loan Assnv. Fed. Home Loan
Bank Bd., 6561 F.2d 259, 263-65 (5th Cir. 1981). Rather
than seek out the ordinary meaning of “unsafe or unsound
practice,” it jumped to a “lively” debate in the congres-
sional record. Id. at 263. During this debate, the court
noted, a few legislators had treated as “authoritative” a
definition proposed by an agency chairman. Id. at 264.
Under the chairman’s view, the phrase covered “any ac-
tion” that “is contrary to generally accepted standards of
prudent operation, the possible consequences of which, if
continued, would be abnormal risk or loss or damage to an
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institution, its shareholders, or the agencies administering
the insurance funds.” Id. (citation omitted). The court ac-
cepted his view as law. Id. at 264-65.

This straight-from-the-legislative-history test has
spread widely since. The few courts with reasoned analy-
sis regurgitate the same bit of legislative history.
Seidman, 37 F.3d at 926. Most others, though, simply cite
other precedent for this test without considering its ori-
gins. See Frontier State Bank v. FDIC, 702 F.3d 588, 604
(10th Cir. 2012); Michael, 687 F.3d at 352; Landry v.
FDIC, 204 F.3d 1125, 1138 (D.C. Cir. 2000); Simpson, 29
F.3d at 1425; Doolittle v. Nat’l Credit Union Ass’n, 992
F.2d 1531, 1538 (11th Cir. 1993); Nw. Nat’l Bank v. Dep’t
of Treasury, 917 F.2d 1111, 1115 (8th Cir. 1990).

I am troubled by this approach. The test springs from
a mode of interpretation that no Justice on the Supreme
Court would endorse today. In recent decades, the Court
has given us clear marching orders: the answer to an in-
terpretive question begins by identifying the ordinary
meaning of Congress’s words when read against their con-
text and structure. See Food Mktg. Inst. v. Argus Leader
Media, 139 S. Ct. 2356, 2364 (2019); Ross v. Blake, 578 U.S.
632, 638 (2016). This “first canon” is also the “last” if the
text has a clear meaning. Conn. Nat'l Bank v. Germain,
503 U.S. 249, 254 (1992). Here, however, courts have
viewed the legislative history as both the beginning and
the end of the analysis. Gulf Federal even claimed that
the agency chairman’s proposed test had been “adopted in
both Houses”—by which the court meant that it had been
read into the legislative record. 651 F.2d at 264 (citation
omitted). “But legislative history is not the law.” Epic
Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1631 (2018). And the
Court has not been kind to other tests that developed in
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this manner. See, e.g., Food Mktg., 139 S. Ct. at 2364.

I am also troubled by this approach because courts
have chosen it to create a “flexible” statute allowing regu-
lators to address “changing business problems|[.]”
Seidman, 37 F.3d at 927. What does this even mean? If
an agency condones a banker’s “new business model,” the
agency can constrict the statute to give the banker a pass?
Henson v. Santander Consumer USA Inc., 137 S. Ct.
1718, 1725-26 (2017). But if the agency disapproves of a
competitor’s practice, it can expand the statute to punish
the competitor? This accordion-like view of the rule of law
has no place in our constitutional order—one in which the
President lacks any “dispensing” prerogative. Cf. Clark v.
Martinez, 543 U.S. 371, 382 (2005); McConnell, supra, at
115-19. If anything, this view has things backwards. This
statute can deprive citizens of their property and liveli-
hoods. So it would better align with our interpretive
traditions if we construed the phrase “strictly” rather than
flexibly. 1 Blackstone, supra, *88; United States v. Wilt-
berger, 18 U.S. 76, 95 (1820). After all, the rule of lenity
(the rule that we resolve ambiguities against the govern-
ment) historically applied not just to criminal laws, but
also to all laws considered “penal”—*“that is, laws inflicting
any form of punishment” like a civil penalty. Wooden v.
Unated States, 142 S. Ct. 1063, 1086 n.5 (2022) (Gorsuch,
J., concurring in the judgment). This statute fits that bill.
See Proffitt v. FDIC, 200 F.3d 855, 860-62 (D.C. Cir. 2000).
At the least, courts should give a phrase that affects core
private rights its ordinary meaning—not a malleable one.

How might an ordinary banker interpret the phrase?
The legislative history reaches any “imprudent act.” Seid-
man, 37 F.3d at 932; see Gulf Federal, 651 F.2d at 264. Yet

this definition does not adequately account for two parts
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of the actual text. For starters, the statute uses the word
“practice,” not “act.” 12 U.S.C. § 1818(e)(1)(A)(ii). Those
words mean different things. If an otherwise conscien-
tious banker makes a single imprudent loan to a couple
down on their luck, the banker might have engaged in an
unsound “act.” But nobody would say that the banker has
made it a “practice” of issuing bad loans after just the one.
This word includes a connotation of repetition (of habitual
acts). The banker must have a habit of making bad loans
(or, at the least, the bank must have that habit and the
banker must “participate[]in” it). Id.; cf. Nw. Nat’l Bank,
917 F.2d at 1115. That is because a “practice” is a “habit-
ual or customary performance,” American College
Dictionary 951 (1970), or a “habitual or customary action
or way of doing something,” American Heritage Diction-
ary of the English Language 1028 (1973).

The statute itself contemplates this distinction. One
clause bars bankers from engaging in “any unsafe or un-
sound practice[.]” 12 U.S.C. § 1818(e)(1)(A)(ii). The next
bars them from engaging in “any act, omission, or prac-
tice” that breaches their fiduciary duties. Id.
§ 1818(e)(1)(A)(iii) (emphases added). We presume that
Congress meant different things when it used different
words in clauses that sit right next to each other. See Nat’l
Ass’n of Mfrs. v. Dep’t of Def., 138 S. Ct. 617, 631 (2018).
So even a single act or omission “that breaches [a] fiduci-
ary duty” suffices for punishment, but only a habit of
“unsafe or unsound” actions does.

Next, the statute does not cover every unsafe or un-
sound practice in the abstract. Rather, the practice must
be “in connection with” a bank. 12 U.S.C.
§ 1818(e)(1)(A)(ii). The Supreme Court has recognized
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that this phrase has an “indeterminat[e]” scope. Mara-
cich v. Spears, 570 U.S. 48, 59-60 (2013); see Mont v.
Unated States, 139 S. Ct. 1826, 1832 (2019). If we read it
broadly here, it could cover practices with the remotest of
relations to banking—such as a banker’s decision to speed
to work every morning. See Maracich, 570 U.S. at 59. One
regulator even thought that the phrase covered a decision
to seek judicial review of the regulator’s own regulatory
decision. Johnson v. Off. of Thrift Supervision, 81 F.3d
195, 202 (D.C. Cir. 1996). Could Calcutt’s decision to file a
petition in this court also be an “unsound practice” be-
cause we reject his appeal? I would not read the statute
this broadly. Courts instead must interpret the clause to
adopt the “limiting principle” that best comports with the
statute’s context and structure. See Maracich, 570 U.S. at
59-60; Chadbourne & Parke LLP v. Troice, 571 U.S. 377,
387-91 (2014).

For the reasons that a D.C. Circuit decision has ex-
plained, I would read this clause to cover only “unsafe or
unsound banking practices.” Grant Thornton, LLP v. Off.
of the Comptroller of the Currency, 514 F.3d 1328, 1332—
33 (D.C. Cir. 2008). This definition “harmonizes” this sub-
section with the rest of § 1818. Id. at 1332. The section
includes several other provisions that regulate unsafe or
unsound practices “in conducting the business” of a bank,
including one permitting the FDIC to issue cease-and-de-
sist orders. 12 U.S.C. § 1818(b)(1). It would be odd to
permit a limited remedy (a cease-and-desist order) only
for unsound banking practices but a severe remedy (re-
moval from a bank) for any unsound practice with any
connection to the bank. And a definition that covered only
“banking” practices would exclude, for example, an out-
side auditor’s deficient audit, see Grant Thornton, 514
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F.3d at 1332-33, or a decision to seek judicial review.

All of this said, courts that apply a broad legislative-
history test have recognized that their reading could lead
to “open-ended supervision.” Gulf Fed., 651 F.2d at 265.
So they compensate by adding a limiting principle that I
do not necessarily see in the text either. They have read
the phrase “unsafe or unsound practice” to require that an
action pose a risk of extreme harm—one that threatens
the bank’s “financial stability,” Seidman, 37 F.3d at 928,
or “integrity,” Johnson, 81 F.3d at 204 (quoting Gulf Fed.,
651 F.2d at 267). An “unsafe” practice (one that exposes
the bank to “danger or risk”) may well require a risk of
some harm. 2 Oxford Universal Dictionary 2312 (3d ed.
1968). But the statute also covers an “unsound” practice
in the disjunctive (a practice that is “not based on proven
practice, established procedure, or practical knowledge”).
Webster’s New International Dictionary 2511 (3d ed.
1966). Perhaps the entire phrase “unsafe or unsound”
may be one of those “doublets” that Congress uses to con-
vey a single idea (like “aid and abet” or “cease and desist”).
Doe v. Boland, 698 F.3d 877, 831 (6th Cir. 2012) (citing
Freeman v. Quicken Loans, Inc., 566 U.S. 624, 635-36
(2012)). Even still, I would not think that this text requires
the risk of financial collapse. A loan officer at a massive
bank who has followed a consistent pattern of making bad
loans may have engaged in an “unsafe or unsound prac-
tice” even if the banker’s portfolio cannot threaten the
bank’s existence.

Be that as it may, I would save the required financial-
risk level for another appeal. When sanctioning Calcutt
here, the FDIC did not apply my reading that the statute
requires unsafe or unsound banking practices. 1 would
remand for it to do so in the first instance. Most notably,
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the FDIC nowhere indicated that it must identify a bank-
ing “practice” as I read the phrase—i.e., a “habitual or
customary action[.]” American Heritage, supra, at 1028.
To the contrary, as Calcutt notes, the vast majority of its
findings relied on a single loan—the Bedrock Transaction.
It concluded, among other things, that Calcutt violated the
Bank’s lending policies and engaged in imprudent lending
by approving that transaction. App. 19-21. It is not clear
that Calcutt’s actions with respect to this loan can rise to
the level of an unsafe or unsound “practice.” This fact con-
trasts Calcutt’s case with those that the FDIC cited—
which involved a pattern of bad loans. See, e.g., First State
Bank of Wayne Cnty. v. FDIC, 770 F.2d 81, 82-83 (6th Cir.
1985).

2. Breach of Fiduciary Duty. The statute also gives
the FDIC the authority to ban a banker from the profes-
sion if the banker has “committed or engaged in any act,
omission, or practice which constitutes a breach of such
party’s fiduciary duty[.]” 12 U.S.C. § 1818(e)(1)(A)(ii).
The parties’ briefing on this portion of the statute raises
more questions in my mind than it answers.

Start with a choice-of-law question. Citing Atherton
v. FDIC, 519 U.S. 213 (1997), my colleagues and Calcutt
suggest that the relevant state’s corporate-governance
law supplies the rule of decision for determining whether
a banker has breached a “fiduciary duty” within the mean-
ing of § 1818(e)(1)(A)(iii). (The FDIC does not enlighten
us with its position on this choice-of-law subject.) I am
skeptical that their reading is correct. The relevant por-
tion of Atherton that they cite was not interpreting federal
statutory language like the “fiduciary duty” text in §
1818(e). It was rejecting the claim that purely federal
common law should supply the “corporate governance
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standards” for federally chartered entities. See 519 U.S.
at 217-26. Here, by contrast, we must determine the
proper “interpretation of a federal statute,” not whether
we may create federal common law. Id. at 218. And when
a federal statute uses a common-law term of art, the Su-
preme Court generally interprets its language to adopt a
uniform standard of conduct for all 50 states based on ge-
neric common-law concepts. See, e.g., Burlington Indus.,
Inc. v. Ellerth, 524 U.S. 742, 754-55 (1998); Cmty. for Cre-
atiwe Non-Violence v. Reid, 490 U.S. 730, 739-41 (1989). I
might take that approach here. It would likely mean that
we should interpret this phrase to codify the well-known
duties of care and loyalty as they existed in this corporate-
governance context at the time that Congress adopted this
language in 1966. See, e.g., Harry G. Henn, Handbook of
the Law of Corporations and Other Business Enterprises
36270 (1961); William J. Grange & Thomas C. Woodbury,
Corporation Law: Operating Procedures for Officers and
Directors § 268, at 28687, § 311, at 325-26 (2d ed. 1964);
Dow Votaw, Modern Corporations 63—-64 (1965); Harold
Koontz, The Board of Directors and Effective Manage-
ment 84-86 (1967).

Turn to the substantive standards. The Board held
that Calcutt had breached his duty of care to the Bank by
acting incompetently in his approval of the Bedrock
Transaction and in his failure to manage the Nielson
Loans. App. 23-24. But from my review of the FDIC’s
order, I cannot even determine the substantive standards
of conduct that it applied. Its order did not use the words
“negligence” or “gross negligence.” And for decades,
courts have debated which of these standards the statute
incorporates. Julie Andersen Hill & Douglas K. Moll, The
Duty of Care of Bank Directors and Officers, 68 Ala. L.
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Rev. 965, 986-92 (2017). The Board also neglected to men-
tion the traditional “business-judgment rule,” the
application of which is also contested. Patricia A. McCoy,
A Political Economy of the Business Judgment Rule in
Banking: Implications for Corporate Law, 47 Case W.
Res. L. Rev. 1, 22-60 (1996). Yet another layer in this mo-
rass is that in the 1980s, Congress also adopted a “gross
negligence” floor to govern the conduct of officers and di-
rectors in a related context. 12 U.S.C. § 1821(k); see
Atherton, 519 U.S. at 226-28. That separate section’s im-
plications for § 1818(e) are unclear.

Yet I would not authoritatively answer these choice-
of-law or substantive questions now. As I explain below, I
would remand to allow the FDIC to reconsider whether
Calcutt’s misconduct was the cause of any of the claimed
harms. On remand, I would give the FDIC a chance to
clarify its views on these legal questions about the mean-
ing of this fiduciary-duty statute.

B. Causation

The statute next requires the FDIC to prove either
that Calcutt’s misconduct had the potential to harm the
Bank or that Calcutt received a benefit from that miscon-

duct. See 12 U.S.C. § 1818(e)(1)(B). This “effect”
subparagraph provides in full:

(B) by reason of the violation, practice, or breach
described in any clause of subparagraph
(A)—

(i) such insured depository institution or
business institution has suffered or will
probably suffer financial loss or other
damage;
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(ii) the interests of the insured depository in-
stitution’s depositors have been or could
be prejudiced; or

(iii) such party has received financial gain or
other benefit by reason of such violation,
practice, or breach[.]

Id. The specific civil-penalty provisions on which the
FDIC relied required similar “effects.”  See 1d.
§ 1818(1)(2)(B)(i)(I1)—(111); App. 34-35.

The FDIC misinterpreted the causation element in
this subparagraph. To show why, I start with the causa-
tion basics. The common law has long recognized two
types of causation: factual (or “but for”) causation and le-
gal (or “proximate”) causation. See William L. Prosser,
Handbook of the Law of Torts §§ 45-46, at 311, 321-22
(1941). But-for causation creates a simple rule. As its
name suggests, it requires a plaintiff to show that an in-
jury would not have occurred “but for” the defendant’s
wrongful conduct. See Burrage v. United States, 571 U.S.
204, 211-12 (2014); Univ. of Tex. Sw. Med. Ctr. v. Nassar,
570 U.S. 338, 347 (2013). Suppose, for example, that after
a neighbor’s dam breaks and floods a plaintiff’s property,
the plaintiff sues the neighbor for building the dam negli-
gently. See Restatement (Second) of Torts § 432 illus. 2
(Am. L. Inst. 1965). But-for causation requires a court to
ask whether the plaintiff would have suffered this injury
(the flooding) in a counterfactual world in which the neigh-
bor did not commit the wrongful act (the negligent
construction). See id. § 432(1) & emt. a. And if a once-in-
a-century storm would have caused the flooding even if the
neighbor had built the dam to perfection, the negligent
construction did not cause the harm. See id. § 432 illus. 2;
Burrage, 571 U.S. at 211-12.
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Proximate causation arose from the premise that a
factual-cause test alone would lead to excessive liability.
Prosser, supra, § 45, at 312. Courts recognized that, “[i]n
a philosophical sense, the consequences of an act go for-
ward to eternity, and the causes of an event go back to the
discovery of America and beyond.” Id. They thus adopted
“proximate cause” rules to cut off liability even if a defend-
ant was a but-for cause of harm. Holmes v. Secs. Inv. Prot.
Corp., 503 U.S. 258, 268 (1992). As one example, a defend-
ant’s conduct (say, its failure to keep a ship docked) may
set in motion a chain of events that leads another party to
negligently cause an injury (say, the captain incompe-
tently runs the ship aground). See Exxon Co., U.S.A. v.
Sofec, Inc., 517 U.S. 830, 832-34 (1996). Under a super-
seding-cause test, courts will not hold the defendant liable
if the other party’s negligence was unforeseeable. Id. at
837. As another example, a defendant’s misconduct (say,
stock manipulation) may directly harm one person (a
stockbroker who goes bankrupt) and indirectly harm third
parties (the stockbroker’s creditors). See Holmes, 503
U.S. at 262-63. Under a directness test, courts will not
allow the third parties to recover. Id. at 271-72.

These common-law rules have significance in this
case. The Supreme Court presumes that Congress enacts
statutory text with common-law concepts in mind. See
Lexmark Int’l, Inc. v. Static Control Components, Inc.,
572 U.S. 118, 132 (2014). It thus has long read common-
law causation rules into statutes that use causal language
like “because of” or “results from.” See Burrage, 571 U.S.
at 213-14; Nassar, 570 U.S. at 3560-52. Congress used one
such phrase (“by reason of”’) here. The FDIC must prove
that the Bank suffered (or will likely suffer) a loss or that
Calcutt received a benefit “by reason of” his misconduct.
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12 U.S.C. § 1818(e)(1)(B). So I would interpret this statute
to require both but-for and proximate causation. See
Comcast Corp. v. Nat’l Ass’n of African American-Owned
Media, 140 S. Ct. 1009, 1015 (2020); Holmes, 503 U.S. at
265-67.

But the FDIC has not adopted these causation rules.
Its enforcement orders have all but ignored but-for cause.
In fact, I have found only one such order that even used
this phrase. See In re Adams, 1997 WL 805273, at *5
(F.D.I.C. Nov. 12,1997). And it suggested that a “‘but for’
relationship” was not required. Id. (quoting ABKCO Mu-
sic, Inc. v. Harrisongs Music Ltd., 772 F.2d 988, 995-96
(2d Cir. 1983)). The FDIC also failed to mention but-for
cause in this case. It simply indicated: “An actual loss is
not required; a potential loss is sufficient so long as the
risk of loss to the Bank was ‘reasonably foreseeable’ to
someone in [Calcutt’s] position.” App. 26 (citations omit-
ted). The FDIC is correct that, unlike most statutes
imposing liability for harm, this statute does not require a
past loss. It also applies if a bank “will probably suffer” a
loss in the future “by reason of” the banker’s misconduct.
12 U.S.C. § 1818(e)(1)(B)(i). But it incorporates but-for
cause all the same. For a past loss, the FDIC must show
that it “would not have occurred without” the misconduct.
Nassar, 570 U.S. at 347 (citation omitted). For a future
loss, the FDIC must show that the probability of loss
would not have occurred without that misconduct. See id.
The FDIC’s jurisprudence leaves no hint that it adheres
to these first-year torts-class concepts.

The FDIC’s legal error is all the more pronounced for
proximate causation. For years, it has rejected outright
any need to prove this causation. See Adams, 1997 WL
802573, at *5; In re ***,1985 WL 303871, at *114 (F.D.I.C.
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Aug. 19, 1985). It did so in this case too, noting that “an
individual respondent need not be the proximate cause of
the harm to be held liable[.]” App. 26-27. Confusingly,
however, the FDIC suggested that the loss needs to be
“foreseeable.” App. 26, 31. Foreseeability is one compo-
nent of the proximate-causation requirement that the
FDIC said it was rejecting. See Hemi Grp., LLC v. City
of New York, 559 U.S. 1, 12 (2010). If the FDIC meant to
imply that the statute incorporates only proximate cause’s
foreseeability element, it still erred. Proximate causation
contains a group of concepts other than foreseeability. See
1d. So the Supreme Court has already rejected this type
of argument that a federal statute contains only a foresee-
ability test. See Bank of Am. Corp. v. City of Miami, 137
S. Ct. 1296, 1305-06 (2017).

&

Maybe we could overlook the FDIC’s failure to iden-
tify the governing causation law if it correctly applied that
law to Calcutt. But it did no such thing. The FDIC held
Calcutt responsible for three injuries to the Bank and one
benefit to him. The Bank incurred $6.443 million in
charge-offs from the Nielson Loans. App. 27-29. It in-
curred a $30,000 charge-off from the $760,000 Bedrock
Transaction. App.27. And it paid its lawyers and account-
ants for work related to these loans. App. 29-31. Calcutt
lastly received dividends from the Bank’s holding com-
pany despite the loans’ poor condition. App. 31-32. None
of these “effects” sufficed.

As an initial matter, I agree with my colleagues that
the FDIC failed to explain why the statute should even
cover fees paid to lawyers or accountants. The statute
reaches “financial loss or other damage” from Calcutt’s
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misconduct. 12 U.S.C. § 1818(e)(1)(B)(i). It would be un-
usual to describe the money paid for these services as
“financial loss” or “other damage.” One does not normally
use such terms to describe a payment of money for some-
thing of commensurate value. Cf. Summit Valley Indus.
Inc. v. Loc. 112, United Brotherhood of Carpenters &
Joiners of Am., 456 U.S. 717, 722-23 (1982). The payment
is more naturally described as an “expense” or “cost.” Our
country’s litigation traditions reinforce this view. We have
long followed the “American Rule” in which a plaintiff’s
legal costs are not recoverable “damages” even if the de-
fendant’s conduct is their but-for cause. See Alyeska
Pipeline Serv. Co. v. Wilderness Soc’y, 421 U.S. 240, 249—
50 (1975) (citing Arcambel v. Wiseman, 3 U.S. 306 (1796)).
When a statute allows a plaintiff to recover “damages,”
then, courts do not read that phrase to cover attorney’s
fees—or other expert fees for that matter. See Summat
Valley, 456 U.S. at 722-23; cf. W. Va. Univ. Hosps., Inc. v.
Casey, 499 U.S. 83, 88-92 (1991). And the Court has stuck
with this rule even if a law uses a phrase (“expenses”) that
is “capacious enough to include” these fees. Peter v.
Nantkwest, Inc., 140 S. Ct. 365, 372 (2019). So I would not
read the text “loss” or “damage” to cover them here.

That leaves the other three “effects.” The FDIC did
not apply basic causation rules to any of them. Most tell-
ingly, the FDIC held Calcutt responsible for all $6.443
million in charge-offs on the $38 million in Nielson
Loans—that is, for the entire loss. App. 27-28; see id. at
6-7. But these loans were underwater in the aftermath of
the Great Recession before Calcutt committed most of the
identified misconduct. App. 625-26. Aswith my hypothet-
ical about the negligently made dam, then, the FDIC
needed to ask a “counterfactual” question: How much in
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charge-offs would the Bank have incurred if Calcutt had
not engaged in that misconduct? Comcast, 140 S. Ct. at
1015. Suppose that the (hopefully) once-in-a-century re-
cession would have caused $7 million in charge-offs if the
Bank started collection efforts immediately because of the
collapsed real-estate market. If so, a decision to enter into
the Bedrock Transaction would have helped (not harmed)
the Bank. And Calcutt’s misconduct (for example, the fail-
ure to undertake the usual underwriting efforts, see App.
19) could not be described as a but-for cause of loss. I see
nothing in the record on appeal that would help answer
this critical but-for question, confirming that the FDIC
did not even ask it.

The same error underlies the FDIC’s decision to hold
Calcutt liable for the $30,000 charge-off for the Bedrock
Transaction. App. 27. The FDIC did not consider the
“counterfactual” of what would have occurred if Calcutt
had not engaged in misconduct. Comcast, 140 S. Ct. at
1015. As a generic matter, the Bank suffered a total of
$6.473 million in charge-offs on all Nielson Loans (includ-
ing the Bedrock Transaction) and the FDIC needed to
consider the amount of likely charge-offs without this
transaction. Would it have lost more? Less? The FDIC
did not ask these questions. More granularly, Calcutt told
the FDIC that the administrative law judge had erred “by
failing to tether the $30,000 charge-off (and other actual
and potential losses) to specific acts of misconduct[.]” App.
27. The judge found, for instance, that Calcutt breached
his fiduciary duty of ecandor to the Bank’s directors by fail-
ing to seek their preapproval for the Bedrock Transaction.
App. 25-26. Suppose the directors would have approved
the transaction even if he had done so. How could this spe-
cific misconduct have caused this harm? The FDIC
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responded that it was “unpersuaded” by this causation ar-
gument because the Bedrock Transaction was a “main
focus” of the hearing and the judge catalogued Calcutt’s
many misdeeds in approving it. App. 27. This (non)re-
sponse said nothing about causation—an element distinct
from misconduct.

Both but-for and proximate-cause problems undergird
the FDIC’s decision that Calcutt benefited from his mis-
conduct. He was the largest shareholder of the Bank’s
holding company, and the FDIC held that his misconduct
allowed him to obtain a dividend from this company. App.
31-32. Its conclusion rested on the administrative law
judge’s finding that the Bank paid its own shareholder (the
holding company) a $462,950 dividend in mid-2011 and that
the FDIC would not have approved this payment (to the
holding company) if it had known that the Nielson Loans
were not performing. App. 287, 751. As a matter of but-for
causation, the FDIC did not ask whether the holding com-
pany would have paid its shareholders the same dividend
even if the FDIC had known of the Nielson Loans’ true con-
dition. See Comcast, 140 S. Ct. at 1015. It cites no
testimony from the company’s directors about what they
would have done. And Calcutt testified that the holding
company had sufficient assets to pay the dividend even if
the Bank had paid it nothing. A580.

As a matter of proximate causation, the FDIC failed to
consider a “directness” issue. If “by reason of” incorpo-
rates usual proximate-cause rules, it would require that
Calcutt directly benefit from his misconduct. Under the
FDIC’s theory, though, the holding company was the di-
rect beneficiary that received the dividend; Calcutt was an
indirect beneficiary as a shareholder of that separate com-
pany. Is this a sufficiently “direct” benefit (analogous to a
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larger salary)? “The general tendency” in the law has been
“not to go beyond the first step.” Bank of Am., 137 S. Ct.
at 1306 (citation omitted). And this theory potentially rests
on the “independent” decision of the holding company.
Hemz, 559 U.S. at 15. But I would leave this question for
the FDIC.

All told, I would remand for the FDIC—the fact
finder—to apply the correct causation rules to the two
charge-offs and the dividend payment in the first instance.
My colleagues recognize many of the FDIC’s legal errors
but say there is no need to remand. I disagree. They first
invoke the deferential substantial-evidence test. But that
test governs our review of the agency’s factual findings.
See Dickinson, 527 U.S. at 162. I do not quibble with
those. I take issue with the FDIC’s failure to follow the
proper causation law. The substantial-evidence test has
nothing to say on that subject. And even the FDIC does
not claim that we should defer to its legal views. See Grant
Thornton, 514 F.3d at 1331; ¢f. Epic, 138 S. Ct. at 1629-30.

If anything, my colleagues’ analysis runs afoul of basic
administrative-law principles. When an agency’s decision
rests on a collapsed legal foundation, we cannot affirm the
decision on the ground that the agency might have
reached the right outcome under a correct legal view. We
must let the agency apply the proper law in the first in-
stance. See Gonzales v. Thomas, 547 U.S. 183, 186 (2006)
(per curiam); SECv. Chenery Corp., 318 U.S. 80, 88 (1943);
Henry J. Friendly, Chenery Revisited: Reflections on Re-
versal and Remand of Administrative Orders, 1969 Duke
L.J. 199, 209-10. But my colleagues all but find facts by
applying their view of the law to the record. Recall, for
example, that the FDIC held Calcutt liable for all $6.443
million in charge-offs on the Nielson Loans—a finding
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that leaves no doubt that the agency erred. My colleagues
do not defend this finding. They nevertheless say that the
FDIC “could have” found that Calcutt’s misconduct
caused some unquantified percentage of the losses. Maj.
Op. 48. But this “judicial judgment cannot be made to do
service for an administrative judgment.” Chenery, 318
U.S. at 88.

Even if we could now find Calcutt liable for an (un-
known) loss amount on a good-enough-for-government-
work approach, I would still remand. The statute says
that the FDIC “may” seek to remove a banker—not that
it must do so—when the other requirements are met. 12
U.S.C. § 1818(e)(1). It thus leaves the FDIC with discre-
tion over whether to bar Calcutt “from working in his
chosen profession for the remainder of his career.” Doo-
little, 992 F.2d at 15638. The amount of harm properly
chargeable to Calcutt should influence its discretionary
decision. The FDIC found removal proper after holding
Calcutt responsible for well over $8 million (including pro-
fessional fees and charge-offs). If, on remand, the FDIC
were to find that Calcutt’s conduct caused a tiny fraction
of this harm, it might reconsider its “draconian” sanction.
Id. In fact, this logic led the Eleventh Circuit to remand a
similar removal order so that a related agency could re-
consider the order after the court jettisoned part of its
reasoning. Id. Even a case that my colleagues cite issued
this type of remand when it upheld only part of the FDIC’s
order—given the “extraordinary” nature of the sanction.
De la Fuente v. FDIC, 332 F.3d 1208, 1227 (9th Cir. 2003).
Because the FDIC’s order is riddled with legal error, I
find it inexplicable that we are not doing so here.

* * *

For these reasons, I respectfully dissent.
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APPENDIX B

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

ORDER

HARRY C. CALCUTT, III

Petitioner

FEDERAL DEPOSIT INSURANCE CORPORATION
Respondent

BEFORE: BOGGS, Circuit Judge; GRIFFIN, Circuit
Judge; MURPHY, Circuit Judge;

Upon consideration of the petitioner’s motion to stay
the mandate,

Itis ORDERED that the motion is DENIED. Judge
Murphy would grant the motion to stay the mandate.

ENTERED BY ORDER OF THE COURT
Deborah S. Hunt, Clerk

Issued: September 21, 2022 [s/Deborah S. Hunt
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APPENDIX C

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

HARRY C. CALCUTT, III
Petitioner,

V.

FEDERAL DEPOSIT IN- ORDER
SURANCE
CORPORATION,

Respondent.

BEFORE: BOGGS, GRIFFIN, and MURPHY, Cir-
cuit Judges.

The court received a petition for rehearing en banc.
The original panel has reviewed the petition for rehearing
and concludes that the issues raised in the petition were
fully considered upon the original submission and decision
of the case. The petition then was circulated to the full
court. No judge has requested a vote on the suggestion
for rehearing en bane.

Therefore, the petition is denied. Judge Murphy
would grant rehearing for the reasons stated in his dis-
sent.

ENTERED BY ORDER OF THE COURT.

/s/Deborah S. Hunt
Deborah S. Hunt, Clerk
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APPENDIX D

FEDERAL DEPOSIT INSURANCE CORPORATION
WASHINGTON, D.C.

In the Matter of DECISION AND OR-
HARRY C. CALCUTT, 111, | DERTO REMOVE
. AND PROHIBIT
Individually and as an In-
stitution-Affiliated Party FROM FURTHER
of PARTICIPATION
AND ASSESSMENT
NORTHWESTERN BANK, | OF CIVIL MONEY
TRAVERSE CITY, PENALTIES
MICHIGAN
(Insured State Nonmem- gg%g'g'i’?gi
ber Bank) ad

L. INTRODUCTION

This matter is before the Board of Directors
(“Board”) of the Federal Deposit Insurance Corporation
(“FDIC”) following the issuance on April 3, 2020, of a Rec-
ommended Decision on Remand (“Recommended
Decision” or “R.D.”) by Administrative Law Judge Chris-
topher B. McNeil (“ALJ”). The ALJ found that
Respondent, Harry C. Calcutt III (“Respondent”), the
President and Chief Executive Officer (“CEQO”) of North-
western Bank (“Bank”), engaged in unsafe and unsound
banking practices and breached his fiduciary duties to the
Bank by increasing the Bank’s exposure to its largest bor-
rower relationship to enable the borrowers to make
payments on their existing loans, while concealing the true
nature of the transactions from the Bank’s board of direc-
tors and its regulators.
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The ALJ recommended that the Respondent be sub-
ject to an order of removal and prohibition pursuant to
section 8(e) of the Federal Deposit Insurance Act (“FDI
Act”), 12 U.S.C. § 1818(e), and be assessed a civil money
penalty (“CMP”) pursuant to section 8(i) of the FDI Act,
12 U.S.C. § 1818(i). For the following reasons, the Board
affirms the Recommended Decision and issues against
Respondent an Order of Removal and Prohibition and Or-
der to Pay a CMP in the amount of $125,000.

II. REQUEST FOR ORAL ARGUMENT

After considering the Respondent’s Request and the
entire record in this matter, the Board finds that (1) the
factual and legal arguments are fully set forth in the par-
ties’ voluminous submissions, (2) no benefit would be
derived from oral argument, and (3) Respondent will not
be prejudiced by the lack of oral argument. Therefore, the
Board declines to exercise its discretion under section
308.40 of the FDIC’s Rules (12 C.F.R. § 308.40) and denies
Respondent’s Request for Oral Argument.

III. PROCEDURAL HISTORY AND BACK-
GROUND

The FDIC initiated this action on August 20, 2013,
when it issued against Respondent Harry C. Calcutt 111,
William Green, and Richard Jackson, individually, and as
institution-affiliated parties of the Bank, a Notice of Inten-
tion to Remove From Office and Prohibit From Further
Participation, and Notice of Assessment of Civil Money
Penalties, Findings of Fact and Conclusions of Law, Order
to Pay, and Notice of Hearing (“Notice”).! The charges in

1'William Green was a commercial loan officer at the Bank and Rich-
ard Jackson was an Executive Vice President and a member of the
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the Notice focused primarily on (a) the extension of addi-
tional credit to a group of entities controlled by the same
family, the Nielsons, after the borrowers announced they
were unable to service their existing loans; (b) the failure
to obtain updated financial information from the Nielson
entities before extending additional credit to them and re-
newing their maturing loans; (c) falsely stating in a loan
write up for the Bank Board that a $760,000 loan to the
Nielsons was to provide for working capital requirements
when in fact it was to enable the Nielsons to make pay-
ments on their other loans; (d) violations of the Bank’s loan
policy which, among other things, requires Board ap-
proval for loans in excess of $750,000; (e) the release of
cash-equivalent collateral to allow the Nielsons to make
payments on their loans; (f) the active concealment of the
impaired status of the Nielson loans from bank examiners;
and (g) the filing of false Call Reports that failed to recog-
nize impairment on any of the Nielsons’ loans. R.D. at 13-
118; Notice 17 7-107.> The Notice charged that Respond-
ent engaged in unsafe or unsound banking practices and
breached his fiduciary duties to the Bank. Notice 11 122-

Bank’s Board. R.D. at 11. In 2015, before the first hearing in this pro-
ceeding commenced, Messrs. Green and Jackson stipulated to the
entry of Orders prohibiting them from engaging in regulated banking
activity. Id. at 11-12. Mr. Jackson also consented to the assessment
of a $75,000 civil money penalty. Id. at 12.

2The Board conducted an independent review of the record, including
the underlying supporting evidentiary documents and transcripts.
The Board cites to either the numbered pages in the R.D., to the ex-
hibits (“FDIC Exh.” or “JT. Exh.” (joint exhibits)), the 2019 hearing
transcripts (“Tr.”), and the 2015 hearing transcripts (“2015 Tr.”). Re-
spondent’s Exceptions to the R.D. are cited, respectively, as “R.
Exceptions” and exhibits, as “Resp. Exh.”
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23. The Notice also alleged that, as a result, the Bank suf-
fered financial loss or other damages, while Respondent
received a financial gain or other benefit. Id. 17 124-25.
The Notice further alleged that Respondent demon-
strated personal dishonesty and a willful or continuing
disregard for the safety or soundness of the Bank. Id. 1
126.

The FDIC sought to remove and prohibit Respondent
from further participation in the banking industry. R.D.
at 2; Notice at 2. The FDIC also sought to impose a CMP
of $125,000 against Respondent pursuant to 12 U.S.C.
§ 18183). Notice at 27. On October 4, 2013, Respondent
filed a timely answer to the Notice. On December 9, 2014,
Respondent filed a First Amended Answer, and on May
22, 2019, he filed a Second Amended Answer (“Answer”),
in which he denied or attempted to minimize many of the
FDIC’s material allegations and advanced seven affirma-
tive defenses. R.D. at 2. For example, Respondent argued
that any misconduct that occurred at the Bank was perpe-
trated by others without his knowledge and approval, that
the hearing before ALJ McNeil did not comply with the
Board’s remand order, that this proceeding was unconsti-
tutional because ALJ McNeil is shielded from removal by
the President, and because the proceeding assertedly was
barred by the statute of limitations and laches, among
other contentions.

Following extensive discovery, an eight-day hearing
was held in Grand Rapids, Michigan, between September
15 and 24, 2015. At the hearing, the ALJ received sworn
testimony from more than 12 witnesses including Re-
spondent, and thousands of pages of exhibits were
admitted into evidence.
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On June 6, 2017, the ALJ who was originally assigned
to this matter, C. Richard Miserendino, issued a 102-page
Recommended Decision. In 2018, before the Board issued
a final decision, the case was stayed pending the Supreme
Court’s decision in Lucia v. Securities & Exchange Com-
mission, 138 S. Ct. 2044 (2018), which challenged the
Securities and Exchange Commission’s (“SEC”) reliance
on ALJs who had not been appointed consistent with the
Appointments Clause of the United States Constitution.
After the Supreme Court held that the SEC’s ALJs were
“inferior officers” who required appointment under the
Appointments Clause, 138 S. Ct. 2044, the FDIC Board
adopted a Resolution appointing its ALJs and reassigned
pending cases to newly appointed and different ALJs. See
FDIC Resolution Seal No. 085172, Order in Pending
Cases (July 19, 2018).

This case was reassigned to ALJ McNeil. Id. On
March 19, 2019, ALJ McNeil issued an Order Regarding
New Oral Hearing advising the parties that he would con-
duct a new hearing based on the transcripts from the
original evidentiary hearing together with limited addi-
tional testimony from Respondent. March 19 Order, at 2.
Respondent sought interlocutory review of the March 19
Order by the Board, arguing that Lucia entitled him to an
entirely new proceeding beginning with a new or amended
Notice, a new answer, new motions practice, new discov-
ery, and a new evidentiary hearing. By Order entered
June 20, 2019, the Board granted Respondent’s motion for
interlocutory review in part and remanded the matter
with instructions to afford Respondent “a new oral hear-
ing on all issues that were considered at the prior
hearing.” The Board’s June 20 Order denied Respond-
ent’s motion in all other respects, including his request
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that he be granted an entirely new proceeding.

In accordance with the June 20 Order, ALJ MecNeil
conducted a seven-day hearing between October 29 and
November 6, 2019. Twelve witnesses, including Respond-
ent, testified at the new hearing, and more than 1,000
pages of exhibits were admitted into evidence. On April 3,
2020, ALJ MecNeil issued a Recommended Decision rec-
ommending that Respondent be subject to an order of
removal and prohibition and assessing a CMP in the
amount of $125,000. Respondent filed timely exceptions
on August 3, 2020. Pursuant to 12 C.F.R. § 308.40(c)(2),
the Executive Secretary on September 22, 2020, transmit-
ted the record in the case to the Board for final decision.

IV. FACTS

The following discussion summarizes Respondent’s
misconduct as alleged in the Notice and corroborated by
supporting testimonial and documentary evidence in the
record.

A. General Background.

Northwestern Bank, of Traverse City, Michigan, was
a state-chartered financial institution whose primary fed-
eral regulator was the FDIC. Answer 1 1. Respondent
was President, CEO, and Chairman of the Board of Direc-
tors of the Bank from 2000 until 2013. R. Proposed FOF
and Conclusions of Law at 113, 5. Respondent also was a
member of the Bank’s Senior Loan Committee (“SLC”).
Id. 13. He retired from the Bank in 2013. Id.

Respondent described the Bank as having a “flat”
management structure with 20 employees reporting di-
rectly to Respondent. R. Proposed FOF and Conclusions
of Law at 15 (citing Tr. 249, 251, 296). Among them was
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Richard Jackson, who was an Executive Vice President
and who served on the Bank’s Board, the SLC, the Classi-
fied Assets Committee (“CAC”), and the Asset Liability
Committee. R.D. at 13; JSOF 1 6. In addition, Michael
Doherty was head of Credit Administration for commer-
cial lending and was a member of the SLC. R. Proposed
FOF and Conclusions of Law at 15 (citing Tr. 1193). Wil-
liam “Bill” Green served as a commercial loan officer for
the Bank and was a member of the CAC. R.D. at 13; An-
swer 5.

B. Overview of the Bank’s Relationship with the
Nielson Family.

The claims against Respondent arise out of the Bank’s
lending relationship with a group of business entities con-
trolled by the Nielson family (“Nielson Entities”). Answer
1 8. The Nielson Entities were centrally managed by one
entity called Generations Management, LLC. Tr. at 930
(Nielson). Generations Management, in turn, was man-
aged by Cori Nielson and Keith Nielson. R. Proposed
FOF and Conclusions of Law at 1 6. Autumn Berden
served as the CFO of Generations Management from 2008
to at least 2012. Tr. at 25, 35 (Berden). The Nielson Enti-
ties engaged in a variety of business activities, including
holding vacant and developed real estate, engaging in
commercial and residential property rentals and develop-
ment, and holding oil and gas interests. Tr. at 29 (Berden).

As of August 2009, the Nielson Entities had $38 mil-
lion in loans at the Bank (“Nielson Loans”) and collectively
represented the Bank’s largest loan relationship. Answer
1 8. Any lending relationship that exceeds 25 percent of
the Bank’s Tier 1 capital is considered a concentration of
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credit. JT. Exh. 2, at 18. The Bank’s Reports of Exami-
nation (“ROE”) for 2008 and 2009 treated the Nielson
Entities as a single borrower and identified the Nielson
Loans as a concentration of credit because they exceeded
the 25 percent threshold. JT. Exh. 2, at 20, 37-39. The
2010 ROE again identified the Nielson Loans as a concen-
tration of credit because together they represented
approximately 47 percent of the Bank’s Tier 1 capital.
FDIC Exh. 19, at 11.

A concentration of credit, like a large loan to a single
borrower, has the potential to threaten the safety and
soundness of a bank in the event the loan or loans stop
performing. Tr. at 888 (Miessner); 2015 Tr. at 797-98
(Bird). The Nielson Loans, in addition to making up
nearly half the Bank’s Tier 1 capital, posed additional risks
to the Bank. First, although the Bank’s loan policy re-
quired the Bank to obtain personal guarantees from the
borrowing entity’s principals, the Bank did not require
any members of the Nielson family to sign a personal
guarantee. Tr. at 946-47 (Nielson); FDIC Exh. 86, at 5;
JT. Exh. 2, at 36-37. Second, the Nielson Loans were not
cross-collateralized, which precluded the Bank from using
the collateral of one Nielson Entity to satisfy the obliga-
tion of another Nielson Entity in the event of a default.
2015 Tr. 1861-1863 (Calcutt).

C. The Nielson Entities Default in 2009.

In the second quarter of 2009, several of the Nielson
Loans were past due, and a number of the Nielson Loans
were due to mature on September 1, 2009. FDIC Exh. 3,
at 70-77; Joint Stipulation ¥ 10. In the weeks leading up
to the September 1 maturity date, representatives of the
Nielsons advised the Bank that the Nielson Entities were
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seeing a slowdown in their respective businesses and
would have trouble paying their loans for the foreseeable
future. Tr. at 932-33 (Nielson). On August 10, 2009, Gen-
erations Management’s CFO, Ms. Berden, informed the
Bank that the Nielson Entities needed to restructure their
loans. FDIC Exh. 3, at 78. When the Bank did not re-
spond favorably to that overture, Cori Nielson sent an
email to Respondent on August 21, 2009, advising that the
Nielson Entities “will not make our September payment
or any further payments until we have the necessary
meetings and discussions to reach an overall restructuring
of the relationship.” Tr. at 936-37 (Nielson); FDIC Exh.
3, at 82. Ms. Nielson was not bluffing. All of the Nielson
Entities stopped paying their loans on September 1, 2009.
Tr. at 937 (Nielson).

During the fall of 2009, Ms. Nielson continued to com-
municate with the Bank about options for restructuring
the Nielson Loans. Tr. at 938-42 (Nielson). Most of her
communications were with Respondent, whom she under-
stood to be the decision-maker for the Bank. Tr. at 934
(Nielson). In a September 21, 2009 email to Respondent,
Ms. Nielson proposed that the Bank “suspend [the Niel-
son Entities’] monthly payments . . . until our cash flow
improve[s].” Tr. at 941 (Nielson); FDIC Exh. 3, at 39. She
explained that “[t]he real estate market had dropped so
dramatically that a lot of our loans were underwater,” with
no equity left in them, and with little “potential for equity
recovery in the near term.” Id. Respondent testified that
he thought the Nielsons merely were “posturing,” and
that they “did have the funds” to pay their loans. Tr. at
1296 (Calcutt). Yet, Respondent did not do anything to
evaluate the financial condition of the Nielson Entities, Tr.
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at 1382 (Calcutt), and he in fact declined Ms. Nielson’s of-
fer to provide updated financial information for the
Nielson Entities, Tr. at 938-39 (Nielson).

According to Ms. Nielson, a recurring theme during
her discussions with Respondent about a restructuring of
the Nielson Loans was that Respondent did not want the
Bank to enter into any new agreements that might be “red
flags” to the regulators, leading them to scrutinize the
Bank’s loan relationship with the Nielson Entities. Tr. at
934-35, 986-87 (Nielson). For example, Respondent ex-
pressed concern that any loan modifications that reduced
the Nielson Entities’ debt service would act as “red flags,”
as would a transaction in which the Bank accepted an as-
signment of deeds as satisfaction of certain of the loans.
Tr. at 934, 947, 987 (Nielson).

D. The Bank Consummates the “Bedrock Trans-
action” With the Nielson Entities.

While negotiating with the Bank about a restructur-
ing of their loans, none of the Nielson Entities was making
loan payments. Joint Stipulation 17 10, 11. By mid-No-
vember 2009, many of the Nielson Loans were about to
become 90 days past due; a milestone that had important
ramifications for the Bank because it meant that the loans
would be placed on non-accrual status. Joint Stipulation 1
11; Tr. at 13877 (Calcutt). Despite this pressure, the Bank
and the Nielsons were unable to agree on a workout trans-
action until November 30, 2009, by which point most of the
Nielson Loans had become 90 days past due and were
placed on nonaccrual status. Joint Stipulation 1 17.

The workout consummated on November 30, 2009, re-
ferred to as the “Bedrock Transaction,” had several
components:
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e Bedrock Loan. The Bank extended a new loan of
$760,000 (“Bedrock Loan”) to one of the Nielson
Entities, Bedrock Holdings LLC. Answer T 17.
The Bedrock Loan was disbursed to Bedrock
Holdings on December 1, 2009, after which the
proceeds were transferred into deposit accounts
that the Bank established for the Nielson Entities,
with the understanding that the funds would be
used to make payments on each of the Nielson
Loans. Joint Stipulation ¥ 15. The Bank and the
Nielsons believed that the funds from the Bedrock
Loan would be sufficient to cover all loan pay-
ments for all of the Nielson Entities through April
2010. Answer 1 18.

e Release of Pillay Collateral. Pillay Trading
LLC, a Nielson Entity, had previously granted the
Bank a security interest in certain investment-
trading funds when it obtained a loan from the
Bank. As part of the Bedrock Transaction, the
Bank agreed to release $600,000 of this collateral
and bring current all of the past-due Nielson
Loans. Answer 117.

e Renewal of All Past-Due Nielson Loans. The
Bank granted renewals of all of the matured Niel-
son Loans. Joint Stipulation 1 20. One of the
renewed loans was a $4,500,000 loan to Bedrock
Holdings. Answer 1 30.

To carry out the Bedrock Transaction, the Bank re-
leased its interest in $600,000 of the Pillay Collateral, the
funds from which were used to cure the arrearages on all
past-due Nelson Loans. Joint Stipulation 11 13, 18. On
December 1, 2009, the Nielson Loans were removed from
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the Bank’s nonaccrual list. Joint Stipulation 1 19.

Respondent consented to the Bedrock Transaction
and was aware of its purpose. Joint Stipulation 11 14, 16.

E. The Bedrock Transaction Was Tainted By Nu-
merous Irregularities, Including Violations of
the Bank’s Commercial Loan Policy.

The Bank wholly disregarded its Commercial Loan
Policy (“CLP”) and safe and sound lending practices when
it entered into the Bedrock Transaction. Section 13 of the
CLP mandated that “all commercial loans are to be sup-
ported by a written analysis of the net income available to
service the debt and by written evidence from the third
parties supporting the collateral value of the security.”
FDIC Exh. 86, at 5. Even in the absence of a policy, Mr.
Jackson acknowledged that prudent bankers “generally”
would want to have financial statements, global cash flow
analyses, and current appraisals before approving these
loans. 2015 Tr. 1662-63 (Jackson). Yet, the Bank did not
gather the required financial information from the Niel-
sons, nor did it perform the required cash flow analyses
and collateral appraisals before funding the Bedrock Loan
and releasing the Pillay Collateral. 2015 Tr. 1659-1661
(Jackson); Tr. at 829 (Miessner).

Section 3 of the CLP instructed that “any loans where
the total aggregate exposure is between 15 and 25 percent
of the Bank’s Regulatory Capital, require a 2/3rd majority
approval from the Board.” FDIC Exh. 86, at 1-2. As of
April 2009, the Nielson Loans collectively represented ap-
proximately 53 percent of the Bank’s Tier 1 capital. Tr. at
733 (Miessner); JT. Exh. 2. The Bedrock Loan, which fur-
ther increased the Bank’s exposure to the Nielson
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Entities, therefore required the approval of a 2/3rd major-
ity of the Board. 2015 Tr. at 1669 (Jackson). The Bank
nevertheless did not seek Board approval for the Bedrock
Loan or any other part of the Bedrock Transaction until
March 2010, months after the transaction had been con-
summated.

Draft findings from the examiners conducting the Au-
gust 1, 2011, examination flagged the after-the-fact
approval of the Bedrock Loan as a “Lending Limit Viola-
tion.” FDIC Exh. 52, at 1. In response to this draft
finding, the Bank claimed that a “documentation over-
sight” had occurred, in which “[t]he Board was fully aware
of this loan prior to the disbursement of the loan, but doc-
umentation was lacking supporting the Board’s approval
in 2009.” FDIC Exh. 52, at 2. Respondent, for his part,
hewed to this explanation in his testimony. See R.D. at 79-
80. ALJ McNeil found this explanation to be unworthy of
credence, based on evidence that the Bedrock Transaction
was not mentioned in any Board minutes during the pe-
riod September 2009 through March 2010, and based on
the testimony of two Board members, Ronald Swanson
and Bruce Byl, that the Bedrock Transaction had not been
discussed with them before March 2010. R.D. at 79-81 &
n.596 (citing Resp. Exhs. 22-24, Tr. at 486-87 (Swanson);
1d. at 1023-25 (Byl)).

Section 12 of the CLP provides that “it is the policy of
the [Bank] to require the personal guarantee of the debt
by all parties holding a major equity interest in the busi-
ness enterprise when the borrower is other than a
personal entity.” FDIC Exh. 86, at 5. In contravention of
this provision, the Bank did not obtain a personal guaran-
tee from any of the Nielson family members to support the
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Bedrock Loan or any of the other loans to the Nielson En-
tities. Tr. at 273-74 (Gomez). During the 2019 hearing,
Respondent testified that the Bank’s failure to obtain per-
sonal guarantees for the Nielson Loans was not an
exception to the CLP. Tr. at 1375 (Calcutt). ALJ MecNeil
did not credit that testimony because it was squarely con-
tradicted by the plain language of Section 12 of the CLP.
R.D. at 70.

The loan write-up for the Bedrock Transaction, pre-
sented to the Board after the fact in March 2010, reveals
a startling lack of candor. Answer 1 31. The write-up
seeks approval for the renewal of Bedrock’s existing
$4,500,000 loan. Id. Inconspicuously placed in the middle
of the description for this transaction, the loan write-up
states that “[a]s part of this renewal, $600,000 of [collat-
eral] funds will be released” and “[i]n addition a new loan
of $760,000 is requested to provide for working capital re-
quirements.” JT. Exh. 6, at 2; Answer 131. The write-up
does not disclose that the $4,500,000 loan already had been
renewed, that the $600,000 of Pillay Collateral already had
been released, and that the new loan in the amount of
$760,000 already had been funded in December 2009. JT.
Exh. 6. Furthermore, the write-up fails to disclose that:
(i) the Nelson Entities had informed the Bank that they
were having severe cash flow problems, (ii) all of the Nel-
son Entities had stopped making payments on their loans
in September 2009, and (iii) the proceeds from the new
$760,000 loan to Bedrock would be used to make payments
on the various Nielson Loans through April 2010. JT.
Exh. 6; Answer 1 36. The statement in the write-up that
the $760,000 loan would be used for “working capital re-
quirements” was materially false because making
payments on other loans does not meet the Bank’s general
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definition of the term “working capital.” Answer 1 32.

Bank credit analyst Ian Hollands prepared the loan
write-up. Answer 131. Respondent, in his capacity as a
member of the SCC, received a copy of the loan write-up
before it was presented to the Board, and he initialed it.
Answer 138. At the time, Respondent knew that the Bed-
rock Transaction had been completed three months before
the loan application was presented to the Board, and he
knew that at least a portion of the proceeds from the
$760,000 loan would be used to make payments on all of
the Nielson Loans through April 2010. Answer 11 33, 35.

F. The Nielson Entities Default Again on All of
Their Loans in 2010

Many of the Nielson Loans were due to mature in Sep-
tember 2010 but the financial condition of the Nielson
Entities had not improved during the preceding 12
months. Accordingly, Cori Nielson contacted the Bank
and “tried to initiate renewal discussions.” Tr. at 958-59
(Nielson). She sent a series of letters addressed to Re-
spondent to alert him that the Nielson Entities “cannot
make their debt service payments,” Tr. at 960-61 (Niel-
son); FDIC Exh. 3 at 31-42, and that they “needed
significant loan modifications,” Tr. at 958-59 (Nielson).

The Nielsons and the Bank did not reach an agree-
ment before the Nielson Loans began maturing in
September 2010. Tr. at 962 (Nielson). All of the Nielson
Entities stopped making payments on their loans, effec-
tive September 1, 2010. Answer 142; Tr. at 959 (Nielson).
In December 2010, the parties reached an agreement pur-
suant to which the Nielson Loans were renewed, the
Nielson Entities were given interest rate reductions and
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other concessions, and the Bank released $690,000 in ad-
ditional Pillay collateral to fund five months of payments,
from September 2010 to January 2011. Tr. at 962-64 (Niel-
son); FDIC Exh. 3 at 165-67; Answer 1144, 45. In January
2011, all of the Nielson Entities stopped paying their loans
a third time, and all of the Nielson Loans, including the
$760,000 Bedrock Loan, have been in default since then.
2015 Tr. 1775-1776 (Calcutt); Joint Stipulation T 29.

G. Respondent Concealed the Problems with the
Nielson Loans from the Examiners.

Respondent understood at least as early as 2009 that
the Bank’s regulators had rated the Nielson relationship
as a “special mention” and were closely scrutinizing the
Nielson Loans. JT. Exh. 2, at 20, 37-39. Instead of taking
steps to address the regulators’ concerns, Respondent
embarked on a course of conduct designed to conceal the
deteriorating financial condition of the Nielson Entities.
ALJ McNeil found that Respondent engaged in the fol-
lowing deceptive acts and omissions, among others:

e Direction to the Nielsons to Mask Inter-Com-
pany Transfers. A number of the Nielson Entities had
insufficient cash flow to cover their operating expenses.
Tr. at 36 (Berden); FDIC Exh. 135 002. As a result, they
were required to sell assets or borrow from other Nielson
Entities. Tr. at 37 (Berden). Historically, these transfers
would be reflected on the two company’s balance sheets as
an intercompany loan. Tr. at 39 (Berden). During a meet-
ing held on April 29, 2008, however, Respondent and Mr.
Green requested that the Nielson family’s representa-
tives, Cori Nielson and Autumn Berden “not show those
inter-company notes on the Borrower’s balance sheets an-
ymore.” Id. at 39 (Berden). Instead, Respondent and Mr.
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Green asked Ms. Berden to report that, for example, “in-
stead of loaning money to Artesian, [Bedrock] would make
a distribution to its members” and “the members would
either loan it to Artesian or make a capital contribution as
the owners to the other entity.” Tr. at 39, 151 (Berden);
see also id. at 1277 (Calcutt). At some point in time, Ms.
Berden learned that Respondent and Mr. Green were con-
cerned that the Nielson Entities’ inter-company loans
could be construed by bank regulators as a “common use
of funds.” Tr. at 157 (Berden). Yet Respondent testified
that he was not attempting to conceal the interrelatedness
of the Nielson Entities from the Bank’s regulators; in-
stead, he claimed he was merely providing advice to the
Nielsons while wearing his “CPA hat” and his “tax hat.”
Tr. at 1277, 1308-09 (Calcutt). ALJ McNeil rejected this
explanation on the basis of evidence showing that the
Bank had a compelling reason to conceal the common own-
ership of the Nielson Entities. R.D. at 42. For example,
Mr. Green informed Ms. Berden in a February 11, 2009
email that “[o]ne item [Respondent] noticed was the inter-
company debt was increasing[,] which was the primary
item the examiners caught and had a major problem
with.” Rd. at 47 (quoting Tr. at 55-56 (Berden); FDIC
Exh. 3, at 60).

e 2010 Loan Sales & Repurchases. On or about
April 30, 2010, shortly before examiners were to arrive on

site for the Bank’s 2010 examination, the Bank arranged
to sell a number of Nielson Loans to two affiliate banks,
State Savings Bank and Central State Bank. Tr. at 855,
858-59 (Miessner); Resp. Exhs. 42, 44. Respondent was
the Chairman of the Board at both banks and at their re-
spective holding companies. Tr. at 884 (Miessner); 2015
Tr. at 167 (O’Niell). Mr. Jackson testified that the Bank
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was attempting to reduce its exposure to the Nielson rela-
tionship, and he denied that the timing of the sale had any
connection to the FDIC examination that was about to
commence. 2015 Tr. at 1622 (Jackson). Notwithstanding
the loan sale, Mr. Green informed Ms. Berden that he and
Respondent would continue to be “[the Nielson Entities’]
points of contact and that we [the Nielsons] would work
directly with them when it came time for renewals in Sep-
tember.” Tr. at 113-114 (Berden). The fact that the Bank
expected to maintain control of the loans after selling
them suggested to examiners—who learned of the trans-
actions the following year—that the loan sale was a sham.
2015 Tr. 831-832 (Bird); Tr. at 857 (Miessner).

Respondent and Mr. Jackson made the decision to sell
the loans in question. 2015 Tr. 1621-1622, 1691-1693 (Jack-
son); 2015 Tr. at 1766 (Calcutt); Joint Stipulation 1 36. In
late September 2010, the Bank repurchased each of the
Nielson Loans that had been sold prior to the examination.
Joint Stipulation 138. At the time of repurchase, the loans
were delinquent and past maturity. Id. The Bank’s 2011
ROE cited the repurchase transaction as a violation of the
Federal Reserve Act because the Bank was acquiring low
quality assets from affiliates despite the borrowers’
lengthy history of financial problems and delinquent loan
payments. FDIC Exh. 48, at 27-29; 2015 Tr. at 163 (O’Ni-
ell).

e 2010 Officer’s Questionnaire. In preparation for
its 2010 examination of the Bank, the FDIC required Re-
spondent to complete an Officer’s Questionnaire. The first
question requested a list of “all extensions of credit and
their corresponding balances which, since the last FDIC
examination, have been renewed or extended . . . without
full collection of interest due[,] [or], with acceptance of
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separate notes for the payment of interest.” FDIC Exh.
18, at 2. Respondent answered, “None to the best of my
knowledge.” Id.; Answer 1 79. That response was false
because, through the Bedrock Transaction, loan proceeds
were “used specifically to make interest payments on .. . .
all of the entities’ loans within that relationship.” Tr. at
745 (Miessner). Question 3 required Respondent to “[1]ist
all extensions of credit made for the accommodation or di-
rect benefit of anyone other than those whose names
appear either on the note or on other related credit instru-
ments.” FDIC Exh. 18, at 2. Respondent answered,
“None to the best of my knowledge.” Id. This answer also
was false because the Bedrock Loan was made for the ben-
efit of other Nielson Entities. Tr. at 746 (Miessner).
Respondent conceded that his answers to Questions 1 and
3 were incorrect, but he asserted that the misstatements
were “inadvertent[ ] and unintentional[].” Tr. at 1311 (Cal-
cutt).

e September 14, 2011 Meeting with Examiners.
On September 14, 2011, FDIC and Michigan examiners
met with Respondent and other Bank officials to discuss a
number of issues, including the Bedrock Loan. Tr. at
1334-35 (Calcutt); FDIC Exh. 110. During the meeting,
the examiners asked Respondent to describe his under-
standing of how the proceeds of the $760,000 Bedrock
Loan were to be used. Respondent told them that Bed-
rock had purchased Team Services, which had been a
Bedrock customer, and that “Bedrock then needed work-
ing capital, which was what the loan was for.” JT. Exh. 11,
at 3. Respondent’s explanation was false because he knew
that the Bedrock Loan was not going to be used for work-
ing capital in connection with an acquisition but, rather, to
make payments on the Nielson Loans. Joint Stipulation
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11 14, 16.

During the September 14 meeting, the examiners also
asked Respondent to state when the Bank released the
Pillay Collateral and to identify the purpose for which the
funds were to be used. Respondent answered, “I thought
we still had them.” JT. Exh. 11, at 4; 2015 Tr. at 591-92
(O’Niell). That statement also was false. Respondent au-
thorized the release of $600,000 in Pillay Collateral in
December 2009 and he authorized the release of an addi-
tional $690,000 in December 2010. Tr. at 623-24 (Smith);
Joint Stipulation 11 14, 16; Answer 11 44, 45.

Finally, the examiners asked Respondent where the
Nielson Entities obtained the necessary funds to bring
current all of their past due loans in December 2010. JT.
Exh. 11, at 4. Respondent had authorized the release of
$690,000 of the Pillay Collateral in December 2010 so that
the Nielson Entities could bring their loans current. An-
swer 1144, 45. Nevertheless, Respondent falsely told the
examiners that the Nielson Entities satisfied the arrear-
ages using “[t]heir vast resources between oil, gas, and
rentals.” JT. Exh. 11, at 4. While testifying during the
2015 hearing, Respondent admitted that his statement
was untrue. 2015 Tr. at 1794-95 (Calcutt).

Inaccurate Call Reports. The Bank’s 2011 ROE
noted that the Bank’s Call Reports from December 2009
forward were misstated because they failed to appropri-
ately report the Nielson Loans as nonaccrual since
December 2009 and they failed to analyze these loans for
impairment, “result[ing] in a material overstatement in
earnings both in the form of falsely inflated interest in-
come and of grossly understated provision expense.”
FDIC Exh. 48, at 42. The 2011 ROE explains that the
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“Nielson relationship should have been reported as non-
accrual on quarterly Call Reports beginning no later than
December 2009 with no interest income recognized subse-
quent to the payments made in August 2009. Id.
Respondent signed each of the Call Reports in question.
2015 Tr. at 1724, 1757 (Calcutt). He claimed that he had
no involvement in preparing them, Tr. at 1300 (Calcutt);
2015 Tr. at 1724, 1757 (Calcutt), but Respondent could not
delegate his responsibility for ensuring the accuracy of the
Call Reports, Tr. at 861-62 (Miessner). As a result of the
2011 examination, the Bank was required to restate its
earlier Call Reports going back to December of 2009. 2015
Tr. 1082 (Smith).

V. ANALYSIS
A. A Removal and Prohibition Order is Warranted.

The Board may impose a prohibition order if a pre-
ponderance of the evidence shows that Respondent
engaged in prohibited conduct (misconduct); the effect of
which was to cause the Bank to suffer financial loss or
damage, to prejudice or potentially prejudice the Bank’s
depositors, or to provide financial gain or other benefit to
the Respondent (effects); and that Respondent acted with
personal dishonesty or a willful or continuing disregard
for the safety and soundness of the Bank (culpability). 12
U.S.C. § 1818(e)(1); Dodge v. Comptroller of Currency, 744
F.3d 148, 152 (D.C. Cir. 2014) (citing Proffitt v. FDIC, 200
F.3d 855, 862 (D.C. Cir. 2000)). The Board finds that Re-
spondent’s actions during the relevant period satisfy each
of these three elements and concludes that a prohibition
order is warranted.
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1. Misconduct

As noted in the Recommended Decision, misconduct
under section 8(e) encompasses participation in activity
deemed to be an unsafe and unsound banking practice or
in breach of a party’s fiduciary duty. 12 U.S.C.
§ 1818(e)(1)(A); R.D. at 122. The record clearly estab-
lishes Respondent’s unsafe and unsound practices and
breaches of fiduciary duty.

a. Unsafe and Unsound Conduct

An unsafe or unsound banking practice is one that is
“contrary to generally accepted standards of prudent op-
eration” whose consequences are an “abnormal risk of loss
or harm” to a bank. Michael v. FDIC, 687 F.3d 337, 352
(7th Cir. 2012); see also Seixdman v. Office of Thrift Super-
viston, 37 F.3d 911, 932 (3d Cir. 1994) (“imprudent act”
posing an ““abnormal risk of [financial] loss or damage to
an institution, its shareholders, or the agencies adminis-
tering the insurance funds™ is an unsafe and unsound
practice) (citation omitted). Because of their inherent
danger, breaches of fiduciary duty also constitute unsafe
and unsound practices. See Hoffman v. FDIC, 912 F.2d
1172, 1174 (9th Cir. 1990). As noted in the Recommended
Decision, the record in this matter overwhelmingly estab-
lishes that Respondent engaged in numerous unsafe or
unsound practices while serving as the Bank’s President
and CEO.

i.  Violations of the Commercial Loan Policy

(“CLP”)

Extending credit in violation of the institution’s loan
policy constitutes an unsafe or unsound practice. See Mat-
ter of Haynes, FDIC-11-370e, 11-371k, 2014 WL 4640797
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(July 15, 2014); Matter of Stephens Security Bank, FDIC-
89-234b, 1991 WL 789326 (Aug. 9, 1991); see also Matter
of * * * Bank (Insured State Nonmember Bank), FDIC-
87-203b, 2 FDIC Enf. Dec. 1 5120.3 (1988) (upholding
FDIC examiner’s classification of two loans that, in viola-
tion of the Bank’s loan policy, were not collateralized). In
violation of Section 13 of the CLP, Respondent approved
the Bedrock Transaction without performing (or even re-
viewing) a written analysis of the net income available to
service the debt and without obtaining an appraisal or
other evidence from third parties supporting the collateral
value of the security. See Section IV.E, supra. In viola-
tion of Section 3 of the CLP, Respondent authorized and
funded the Bedrock Loan without securing the approval
of a two-thirds majority of the Board, notwithstanding the
fact that the Nielson relationship already exceeded 25 per-
cent of the Bank’s Tier 1 capital. See id. And in violation
of Section 12 of the CLP, Respondent did not solicit or ob-
tain personal guarantees from any of the Nielson family
members, nor did he document his rationale for failing to
do so. See id. ALJ McNeil found Respondent’s explana-
tions and justifications for these acts and omissions to be
insubstantial as a matter of law and belied by the greater
weight of the evidence. See d.

ii. Imprudent Lending Practices

Even if the CLP did not establish minimum require-
ments for the approval of commercial loans, Respondent’s
management of the Nielson borrowing relationship en-
tailed numerous acts and omissions that consistently have
been found to be unsafe or unsound lending practices. For
example, extending credit without adequate credit analy-
sis, extending credit without evaluating the borrower’s
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ability to repay the loan, extending credit without as-
sessing the value of the collateral, extending credit to pay
off past due loans, and capitalizing unpaid interest (i.e., ex-
tending additional credit for the amount of interest owed
when loans are renewed), all have been determined to be
unsafe or unsound practices. See First State Bank of
Wayne Cty. v. FDIC, 770 F.2d 81, 82 (6th Cir. 1985) (rec-
ognizing that “extending unsecured credit without first
obtaining adequate financial information” and “extending
secured credit without obtaining complete supporting doc-
umentation” constitute unsafe and unsound practices);
Gulf Fed. Sav. & Loan Ass’nv. FHLBB, 651 F.2d 259, 264
(6th Cir. 1981) (concluding, based on the legislative history
of section 1818(e), that “disregarding a borrower’s ability
to repay” is an unsafe and unsound practice); Matter of
Grubb, FDIC-88-282k & 89-111e, 1992 WL 813163, at *29
(Aug. 25, 1992) (approving loans without determining the
borrower’s ability to repay constitutes an unsafe and un-
sound practice); Matter of * * * Bank (Insured State
Nonmember Bank), FDIC-85-42b, 1 FDIC Enf. Dec. 1
5062.3 (1986) (recognizing that “[ilmprudent practices in-
clude ... the propensity to permit borrowers to capitalize
unpaid interest, that is to extend additional credit for the
amount of interest owed when loans are renewed”); Mat-
ter of Stephens Security Bank, FDIC-89-234b; 1991 WL
789326 (Aug. 9, 1991) (capitalizing interest and failing to
adequately analyze and document loan transactions are
unsafe or unsound practices).

As discussed above, and as described in greater detail
in the Recommended Decision, Respondent jeopardized
the safety and soundness of the Bank by failing to
properly manage the risks posed by the Nielson borrow-
ing relationship.  Respondent allowed the Nielson
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relationship to grow from approximately $31 million in
2008 to approximately $36 million in 2009, even though it
already was the Bank’s largest borrower. JT. Exh. 2, at
38; Joint Stipulation 111. In the summer of 2009, the Niel-
sons informed Respondent that they were in financial
distress and that many of the Nielson Entities would be
unable to continuing making loan payments. R.D. at 19-
21. A prudent lender would have investigated the matter,
but when the Nielsons offered to provide their financial
information to the Bank, Respondent, remarkably, de-
clined their offer. R.D. at 21. In September 2009, all the
Nielson Entities stopped paying their loans. R.D. at 20
(citing Tr. at 937 (Nielson)). Once the Nielson Loans were
90 days past due, as many of them were by November 30,
2009, they should have been placed on non-acerual status,
Tr. at 1377 (Calcutt), and a prudent lender would have be-
gun collection efforts, Tr. at 1296 (Calcutt).

Respondent did not begin collection efforts. He testi-
fied that he had every confidence that the Nielson Entities
would pay off their loans in full, explaining that he felt cer-
tain that the Nielsons “did have the funds” and that they
were merely “posturing.” R.D. at 23 (quoting Tr. 1296
(Calcutt)). Instead of calling their bluff, however—Dby,
among other things, reviewing the financial records they
offered to provide—Respondent approved an additional
loan to Bedrock Holdings in the amount of $760,000 and
he authorized the release of Pillay Collateral worth
$600,000. Answer 1917, 18, 20. Again, prior to approving
the Bedrock Transaction, Respondent did not perform or
review any analysis of the Nielson Entities’ ability to re-
pay their loans, he did not obtain appraisals of the
collateral securing the loans, and he did not obtain per-
sonal guarantees from any of the Nielson Entities’
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principals. Respondent’s acts and omissions were unsafe
or unsound by any standard.

iii. Efforts to Mislead Regulators

It is well settled that concealing information from
bank examiners and attempting to mislead them consti-
tute unsafe or unsound practices. See Dodge .
Comptroller of Currency, 744 F.3d 148, 156 (D.C. Cir.
2014) (misrepresenting bank’s financial condition to regu-
lators was unsafe or unsound practice); Lindquist &
Vennum v. F.D.1.C., 103 F.3d 1409, 1417 (8th Cir. 1997)
(recognizing that lying to bank examiners is an unsafe or
unsound practice); De La Fuente II v. FDIC, 332 F.3d
1208, 1224 (9th Cir. 2003) (failing to disclose information
concerning problem loans is an unsafe or unsound prac-
tice).

As summarized above, and as described in greater de-
tail in the Recommended Decision, the record in this
matter confirms that Respondent repeatedly concealed
material information about the Nielson Loans from the
Bank’s regulators. See Section IV.G, supra; R.D. at 38-39,
41-49, 73-81. Among other deceptive acts and omissions,
Respondent failed to inform the examiners that the Niel-
son KEntities had stopped making loan payments in
September 2009 and again in September 2010; he ar-
ranged for the Bank to sell some of the Nielson loans to
affiliate banks shortly before the examiners arrived to
conduct the 2010 examination, and he arranged for the
Bank to repurchase the loans shortly after the examiners
left; he directed the Nielsons to disburse the proceeds of
the Bedrock Loan to individual Nielson principals instead
of making distributions to other Nielson Entities and re-
cording them as inter-company loans; he made misleading
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statements to examiners during meetings and in his re-
sponse to the 2010 Officer’s Questionnaire, and he caused
the Bank to file inaccurate Call Reports that later had to
be amended. See Section IV.G, supra. An FDIC examiner
testified that “through his actions of concealing facts
about the Nielson Loans, [Respondent] did materially ob-
struct our ability to effectively supervise an examination
in the institution.” Tr. at 808 (Miessner).

Respondent attempted to avoid responsibility for the
false and misleading statements he made and the decep-
tive actions he took by attributing them to a failure of
memory, inadvertence, or to his reliance on other Bank
employees. See Tr. at 1300, 1308 (Calcutt); R.D. at 36 (cit-
ing Respondent’s testimony). ALJ MeNeil did not find
Respondent’s explanations to be credible or legally suffi-
cient, R.D. at 42, 73-77, 84-85, 99-101, and the Board also
is unpersuaded. To the extent Respondent sought to lay
the blame on other Bank employees, such deflection is not
a colorable defense. See Matter of Leuthe, FDIC-95-15e,
95-16k, 1998 WL 438324, at *39 (Feb. 13, 1998) (explaining
that “abdication of duty by directors to officers is not a de-
fense,” and that “Respondent’s duty as a board member,
and particularly as Chairman of the Board, was to monitor
the activities of bank management, to ensure compliance
with laws, regulations, cease and desist orders and the
Bank’s own loan policy”).

c. Breach of Fiduciary Duty

As President and CEO, Respondent owed a duty of
care, a duty of loyalty, and a duty of candor to the Bank.
See Seidman, 37 F.3d at 933. At their most basic, these
duties include an obligation to act in good faith and in the
best interests of the Bank. See Matter of ***, FDIC-85-
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356e, 1988 WL 583064, at *9 (Mar. 1, 1988). As President
and CEO, Respondent was also required to adequately su-
pervise his subordinates. Id. “The greater the authority
of the director or officer, the broader the range of his duty;
the more complex the transaction, the greater the duty to
investigate, verify, clarify and explain.” Matter of ***,
1988 WL 583064, at *9; Matter of Baker, FDIC-92-86e,
1993 WL 853599 (July 27, 1993). The duty of candor re-
quires a corporate fiduciary to disclose “everything he
knew relating to the transaction,” even “if not asked.” De
La Fuente 11 v. FDIC, 332 F.3d 1208, 1222 (9th Cir. 2003)
(fiduciary duty breached by failure to disclose relevant in-
formation to bank’s board of directors when it was
considering a loan even though the bank’s board did not
ask); Michael, 687 F.3d at 350; Seidman, 37 F.3d at 935
n.34.

i.  Duty of Care

The record in this case establishes that during the rel-
evant period, Respondent engaged in multiple breaches of
his duty of care by failing to properly manage the Bank’s
relationship with the Nielson Entities and by failing to en-
sure the employees who worked directly for him were not
engaging in unsafe or unsound practices in connection
with the Nielson Loans. In the summer of 2009, Cori Niel-
son informed Respondent and others at the Bank that the
Nielson Entities were having financial difficulties and that
they would not be able to continue paying all of their loans.
See Section IV.C, supra. In September 2009, all of the
Nielson Entities stopped paying their loans, and by the
end of November, many of the loans were at least 90 days
past due. See Section IV.D, supra. Instead of initiating
collection efforts, Respondent authorized the Bedrock
Transaction, which increased the Bank’s exposure to what
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already was its largest borrower relationship. See id.
While negotiating the Bedrock Transaction with the Niel-
sons, Respondent failed to comply with the Bank’s loan
policy. Specifically, he did not perform any credit analy-
sis, he did not secure the approval of the Bank’s board, and
he did not obtain personal guarantees from the Nielson
Entities’ principals. See Section IV.E, supra. Respondent
did not demonstrate a higher level of care and attention
when the Nielson Entities stopped paying their loans
again in September 2010. Without making any effort to
evaluate the Nielson Entities’ ability to service their loans,
Respondent authorized the renewal of all of their loans,
the release of additional Pillay Collateral, and granted
them lower interest rates and other concessions. See Sec-
tion IV.F, supra.

Respondent attempted to shift responsibility for the
mishandling of the Nielson Loans onto his subordinates,
including Mr. Green (the lender assigned to the Nielson
relationship) and the Credit Administration department.
See, e.g., Tr. at 1281, 1304-05 (Calcutt) (arguing that Mr.
Green and the Credit Administration department were re-
sponsible for reviewing the Nielson Entities’ financial
statements); Tr. at 1353 (Calcutt) (denying that he had any
responsibility for ensuring that the Bank’s loan files were
maintained in a safe and secure manner despite having
previously admitted that this was his responsibility during
the first evidentiary hearing in 2015); Tr. at 1270 (Calcutt)
(arguing that overall responsibility for regulatory compli-
ance rested with a number of people in the Commercial
area, Credit Administration, and the individual lenders).
Even if one were to accept the premise that certain of
these activities were not Respondent’s direct responsibil-
ity, Respondent’s duty of care obligated him, at a
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minimum, to ensure that his subordinates were handling
these tasks in a competent and careful way. The record
amply shows that Respondent failed to do even that much.

ii. Duty of Candor

Respondent breached his duty of candor by failing to
provide the Bank’s board with timely, accurate, and com-
plete information about the status of the Nielson Loans.
Given their concentration of credit, the Nielson Entities
represented the Bank’s largest borrower relationship.
When the Nielsons announced in the summer of 2009 that
they were having financial difficulties that would prevent
their companies from making loan payments, the problem
was a big one for the Bank, and Respondent should have
disclosed it to the Bank’s board. Instead he kept silent.
Tr. at 778-79 (Miessner) (Bank board members stated that
they were not aware of the problems with the Nielson
Loans described in the 2010 ROE); Tr. at 1026-27 (Byl)
(stating that, prior to March 2010, no one discussed the
Nielson Loans at any of the Bank board meetings he at-
tended, nor did anyone speak with him individually about
them); FDIC Exh. 48, at 40 (concluding that “manage-
ment has actively concealed the accurate condition of [the
Nielson] relationship from regulators and from the Bank’s
board through the failure to maintain complete loan files
and through false or misleading verbal and written state-
ments”). When the Nielson Entities stopped paying their
loans in September 2009, Respondent did not inform the
Bank’s board. See td. When many of the Nielson Loans
became more than 30 days past due, Respondent failed to
inform the Bank’s board. See id. These are all violations
of Respondent’s duty of care and candor. See De La
Fuente I1, 332 F.3d at 1222 (recognizing that the duty of



159a

candor requires a corporate fiduciary to disclose “every-
thing he knew relating to the transaction,” even “if not
asked”); Matter of Massey, FDIC-91-211e, 1993 WL
853749, at *11 (May 24, 1993) (concealment of information
from bank’s loan committee constituted breach of fiduci-
ary duty).

Respondent’s lack of candor in connection with the
Bedrock Transaction was particularly egregious. The
transaction required Bank board approval, but Respond-
ent did not seek it. In March 2010, months after the new
Bedrock Loan had been funded, the Pillay Collateral re-
leased, and the original $4.5 million loan to Bedrock
renewed, Respondent approved a Bank board presenta-
tion concerning the Bedrock Transaction that was
materially misleading. In particular, the document did not
inform the Bank’s board that, in violation of the CLP, the
Bank already had consummated the transaction. In addi-
tion, the presentation falsely stated that the proceeds of
the Bedrock Loan would be used for “working capital”
when, as Respondent well knew (having negotiated the
transaction with the Nielsons), the funds would be routed
to the other Nielson Entities so that they could make pay-
ments on their loans. Third, the presentation failed to
disclose that all of the Nielson Entities had stopped paying
their loans in September 2009 and had refused to resume
making payments unless the Bank entered into the Bed-
rock Transaction. These facts were material, and
Respondent’s failure to disclose them to the Bank’s board
was a breach of his duty of candor. See, e.g., Matter of ***,
1988 WL 583064, at *9.

2. Effects

To show that misconduct had the required “effect” to
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impose a prohibition order, the evidence must establish
that (1) the bank “has suffered or will probably suffer fi-
nancial loss or other damage;” (2) the interests of the
bank’s depositors “have been or could be prejudiced;” or
(3) the respondent “received financial gain or other bene-
fit” from his misconduct. 12 U.S.C. § 1818(e)(1)(B)(@)-(iii).
An actual loss is not required; a potential loss is sufficient
so long as the risk of loss to the Bank was “reasonably
foreseeable” to someone in Respondent’s position. See
Pharaon v. Bd. of Governors, 135 F.3d 148, 157 (D.C. Cir.
1998); De La Fuente 11,332 F.3d at 1223; Kaplan v. Office
of Thrift Supervision, 104 F.3d 417, 421 (D.C. Cir. 1997).
There may be more than one cause of harm to a bank; an
individual respondent need not be the proximate cause of
the harm to be held liable under section 8(e). See Landry,
204 F.3d at 1139 (explaining that the fact that other IAPs
may have been “more guilty” does not absolve respondent
from responsibility for his actions); Matter of Adams, 1997
WL 805273, at *5 (recognizing that “multiple factors, and
individuals, may contribute to a bank’s losses,” and that a
respondent cannot escape liability simply because others
have contributed to the bank’s loss as well).

The Board finds ample evidence in the record to sup-
port a determination that, as a result of Respondent’s
misconduct, the Bank suffered or likely will suffer finan-
cial loss or other damages, and that Respondent received
gain or other financial benefit from his misconduct. First,
the Bank recorded a $30,000 charge-off against the
$760,000 Bedrock Loan as of July 31, 2012. R.D. at 88 (cit-
ing FDIC Exh. 81, at 70). Respondent argues in his
Exceptions that “a $30,000 charge-off does not mean that
the Bank ‘has suffered’ a financial loss” within the mean-
ing of 12 U.S.C. § 1818(e)(1)(B). R. Exceptions, at 133.
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But the Board previously has held that loan charge-offs
represent a loss to the bank as a matter of law. See Matter
of Leuthe, FDIC-95-15e, FDIC-95-16k; 1998 WL 438323,
*15 (June 26, 1998); Matter of Sunshine, 1 P-H FDIC Enf.
Dec. (Bound) at A-581-2 (Aug. 19, 1985). As a fallback, Re-
spondent contends that ALJ McNeil violated his
procedural rights by failing to tether the $30,000 charge-
off (and other actual and potential losses) to specific acts
of misconduct by Respondent. R. Exceptions, at 133. The
Board is unpersuaded. The $760,000 Bedrock Loan was
one of the main focuses of the 2019 hearing, and the Rec-
ommended Decision described at length Respondent’s
multiple acts of misconduct in approving the loan. See
R.D. at 5-6, 14, 36-38, 59-63, 69-70, 75-77, 111-12, 123.

The Recommended Decision found that Respondent’s
misconduct also caused the Bank to suffer $6.443 million
in losses on other Nielson Loans. R.D. at 4-5; FDIC Exh.
48 (2011 ROE), at 43, 52, 83-93, and 124; Tr. at 147-48
(Berden). Respondent argues that the $6.443 million in
losses on Nielson Loans should not be held against him
because the amount merely represents charge-offs that
the FDIC “ordered the Bank” to recognize following the
2011 examination. R. Exceptions at 135. According to Re-
spondent, the charge-offs do not necessarily equate to an
“amount owed to the Bank that it was unable to collect
from the Neilson [sic] Entities.” Id. The Board is unper-
suaded by this contention. First, as discussed above, the
Board has recognized that loan charge-offs constitute a
loss to the Bank as a matter of law. Second, Respondent’s
argument—that charge-offs do not represent losses—
leads to the absurd result that banks may avoid losses, and
bankers may avoid the consequences for making unsafe
and unsound loans, through the simple expedient of not
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charging off uncollectible loans. At the end of the day, ex-
aminers’ decision to classify loans as loss is an expert
judgment that receives significant deference from the
Board and from the courts. See Sunshine State Bank v.
FDIC, 783 F.2d 1580, 1584 (11th Cir. 1986). Given that the
Nielson Loans have been in default since January 2011,
Joint Stipulation 129, Respondent has not presented the
Board with any colorable justification for second-guessing
the examiners’ classifications of the Nielson Loans.

A portion of the $6.443 million in losses could have
been avoided had Respondent not released the $1.2 million
in Pillay Collateral that secured some of the loans. Specif-
ically, in 2011, $190,000 of the Bank’s loans to a Nielson
entity called AuSable LLC were classified as loss, as were
$712,000 of the Bank’s loans to Moxie, LLC, another Niel-
son entity. FDIC Exh. 48, at 83, 90. The AuSable and
Moxie loans were secured by the Pillay Collateral. R.D.
at 4-5, 49-51 (citing FDIC Exh. 3, at 59; Tr. 155 (Berden);
Resp. Exh. 3). Thus, had Respondent not authorized the
release of Pillay Collateral, it would have been available to
mitigate the Bank’s losses on the AuSable and Moxie
loans. Respondent calls this conclusion “specious[],” ar-
guing that because the Bank received the proceeds of the
Pillay Collateral when other Nielson Entities used the
funds to make loan payments, it necessarily follows that
the release of the Pillay Collateral could not have caused
the Bank to lose money. Although Respondent’s argu-
ment has a certain superficial appeal, the fact remains that
the Bank suffered losses on the AuSable and Moxie loans
that it could have mitigated if the Pillay Collateral had not
been released. The AuSable and Moxie losses are suffi-
cient to satisfy the effects element.
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ALJ McNeil found that the effects prong also was sat-
isfied by evidence showing that Respondent’s misconduct
in connection with the Bedrock Transaction caused the
Bank to incur other damages in the form of investigative
and auditing expenses. See R.D., Findings of Fact 4.a &
4.b; R.D. at 5 & nn.20, 21; R.D. at Part 11, Sections 5.P-V;
Conclusion of Law 6; R.D. at 122. Respondent initially ob-
jects to this finding on the ground that “there are no
allegations in the Notice that Respondent caused ‘other
damage’ to the Bank.” R. Exceptions at 138. In fact, how-
ever, the Notice specifically alleges that Respondent’s
misconduct caused the Bank to “suffer[] significant inves-
tigation expense costs and defense costs,” Notice 1 113,
including the retention of a “third-party consulting firm,”
id. 1 114, and “nearly $1.7 million in legal fees and ex-
penses,” id. 1 115. At the 2019 hearing, FDIC
Enforcement Counsel introduced evidence showing that
the Board hired the regional CPA firm of Plante & Moran
to perform an “independent loan review of the Nielson re-
lationship,” Tr. at 588, 590 (Smith) & FDIC Exh. 77, which
cost $281,121, Tr. at 610-614 (Smith) & FDIC Exh. 116, at
1. In addition, FDIC Enforcement Counsel established
that the Bank paid $171,122 to the Kus, Ryan law firm for
legal services provided to the Bank with respect to regu-
latory issues involving the Nielson Loans. Tr. at 610-614
(Smith) & FDIC Ex. 116, at 1. Respondent cannot claim
to have been surprised that these expenses would be used
to establish that the Bank suffered losses as a result of his
misconduct; after all, the same evidence was introduced
during the 2015 hearing for the same purpose. Further-
more, when the evidence was offered during the 2019
hearing, Respondent did not object that the Plante & Mo-
ran and Kus, Ryan expenses were outside the scope of the
Notice. See 12 C.F.R. § 308.20(b) (“When issues not raised
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in the notice or answer are tried at the hearing by express
or implied consent of the parties, they will be treated in all
respects as if they had been raised in the notice or answer,
and no formal amendments are required.”).

Respondent also contends that the investigative ex-
penses and legal fees incurred by the Bank “were caused
directly by the Consent Order issued by the FDIC and the
threats of Civil Money Penalties made by the FDIC to the
Bank’s board and not by any lack of candor by the Re-
spondent.” R. Exceptions, at 139-140. But the Consent
Order, by its terms, required only that the Bank commis-
sion a management study, see FDIC Exh. 70, at 5-7, a
project undertaken by the FinPro firm, see Tr. at 594-95
(Smith) & FDIC Exhs. 83-84. The Consent Order did not
require the Bank to hire a CPA firm to perform a loan re-
view nor did it mandate the retention of counsel. The
Board previously has recognized that similar types of pro-
fessional fees constitute losses within the meaning of
Section 8(e). See Matter of Shollenburg, FDIC-00-88e;
2003 WL 1986896, at *12 (Mar. 11, 2003) (concluding that
additional auditing costs and fees paid to tax consultants
as a result of the Respondent’s misconduct were cogniza-
ble losses). The Board rejects Respondent’s reliance on
Matter of Proffitt, 1998 WL 850087, at *10 n.11 (Oct. 6,
1998), for the proposition that the expenses incurred by
the Bank “are not legally cognizable as effects because
they are simply the normal cost of investigating conduct
that has not yet been determined to be wrongful.” R. Ex-
ceptions, at 140. In that matter, the Board explained that
the payment of legal fees “standing alone cannot be as-
sumed to be enough to support a removal action” because
legal fees presumptively are a normal cost of doing busi-
ness. Matter of Proffitt, 1998 WL 850087, at *9 n.11 (Oct.
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6, 1998). That presumption of regularity drops away, how-
ever, when the legal fees are coupled with other “non-
neutral indicia of loss.” Id. Here, the legal fees incurred
by the Bank were accompanied by other losses, including
the fees of a CPA firm (an expense that was not a normal
business expense for the Bank) and loan charge-offs.

The applicable test, as Respondent is the first to point
out, is that the “effect be a reasonably foreseeable conse-
quence of the misconduct.” R. Exceptions, at 139 (citing
cases). In the criminal law context, courts applying the
felony murder rule have not hesitated to find that it is rea-
sonably foreseeable to a common criminal that when an
armed robbery occurs, the police may be called to investi-
gate, the intended victim of the crime may resist, and
someone may be fatally shot in the ensuing fracas. See
Santana v. Kuhlmann, 232 F. Supp. 2d 154, 158 (S.D.N.Y.
2002) (concluding that the evidence was sufficient to sup-
port felony murder conviction notwithstanding the fact
that “neither the defendant nor his co-defendant fired the
gun that killed the police officer”); Dixon v. Moore, 318
Fed. Appx. 316, 319 (6th Cir. 2008) (unpublished) (“[e]very
robber or burglar knows when he attempts his erime that
he is inviting dangerous resistance,” and therefore, the
death of the appellant’s accomplice at the hands of the pu-
tative victim “was a natural, logical, and reasonably
foreseeable consequence of the armed robbery that Dixon
and Lightfoot were committing at the time, when viewed
in the light of ordinary human experience”). “As every
bank director should reasonably be aware, federal and
state regulation of the banking industry is intense,” re-
quiring banks to “constantly be dealing with the
government and with government inquiries.” Gimobel v.
FDIC, 77 F.3d 593, 600 (2d Cir. 1996). Furthermore,
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every banker is “deemed to understand that if his bank
becomes insolvent or is operated in violation of laws or
regulations,” the regulators not only will investigate but
also may seize control of the institution. Branch v. U.S.,
69 F.3d 1571, 1575 (Fed. Cir. 1995). If it is foreseeable to
a robber that his ecrime may result in the death of an inno-
cent person, surely it was foreseeable to Respondent—the
President and CEO of a bank—that his misconduct might
trigger an investigation that in turn would cause the Bank
to incur professional fees.

ALJ McNeil determined that the effects requirement
was satisfied for the independent reason that Respondent
received a financial benefit from his misconduct in the
form of dividend that would not have been paid, or which
would have been reduced in amount, if the true condition
of the Nielson Loans had been properly reported. For ex-
ample, the funds disbursed through the Bedrock
Transaction and the second release of Pillay collateral ar-
tificially increased the Bank’s earnings and resulted in the
issuance of a dividend to the Bank’s holding company in
2011 that otherwise would not have been warranted. Tr.
at 783-87, 895 (Miessner); FDIC Exh. 48, at 65; FDIC
Exh. 105, at 9. Respondent, as a large shareholder in the
holding company, benefited from the payment of this div-
idend. Tr. at 895 (Miessner)

In sum, the Board concurs with ALJ McNeil’s deter-
mination that the Bank suffered losses and Respondent
derived personal benefits as a result of Respondent’s mis-
conduct.

3. Culpability

Culpability, for purposes of section 1818(e), can be
shown by “personal dishonesty” or a “willful or continuing
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disregard” for the safety and soundness of the financial
institution. 12 U.S.C. § 1818(e)(1). “Personal dishonesty”
can be established through evidence that an IAP disguised
wrongdoing from the institution’s board and regulators, or
failed to disclose material information. See Dodge v.
Comptroller of Currency, 744 F.3d 148, 160 (D.C. Cir.
2014) (citing Landry, 204 F.3d at 1139-40; Greenberg v.
Bd. of Governors of the Fed. Reserve Sys., 968 F.2d 164,
171 (2d Cir. 1992); Van Dyke v. Bd. of Governors of the
Fed. Reserve Sys., 876 F.2d 1377, 1379 (8th Cir. 1989)).
“Willful disregard” is “deliberate conduct that exposes
‘the bank to abnormal risk of loss or harm contrary to pru-
dent banking practices.” Michael, 687 F.3d at 352
(quoting De La Fuente 11, 332 F.3d at 1223). “Continuing
disregard” is “conduct that has been ‘voluntarily engaged
in over a period of time with heedless indifference to the
prospective consequences.” Id. at 353 (quoting Grubb v.
FDIC, 34 F.3d 956, 962 (10th Cir. 1994)). “Although inad-
vertence alone is not sufficient to establish culpability,
recklessness suffices.” Id. (citation omitted). An IAP
“cannot claim ignorance by turning a blind eye to obvious
violations of his statutory and fiduciary duties.” Id. at 352.

ALJ MeNeil made the following findings with respect
to Respondent’s personal dishonesty:

Respondent persistently concealed from both the
Bank’s Board and its regulatory examiners the
true common nature of the Nielson Entities Loan
portfolio, problems with that portfolio, and Re-
spondent’s efforts in dealing with the Nielson
Family’s decision to stop making payments on the
loans in that portfolio, first in 2009, then in 2010,
and finally in 2011. Respondent falsely answered
questions presented to him during examinations
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in 2009, 2010, and 2011, concealed documents
showing the true condition of the loans during
that period, and falsely testified that Board mem-
bers had been fully apprised of the nature of the
Nielson Loan portfolio.

Respondent envisioned and then implemented
the means by which proceeds apparently ear-
marked for the Bedrock Fund LLC would in fact
be distributed to multiple Nielson Entities, using
bookkeeping protocols that would withhold from
the Bank’s own auditors and its examiners the
true common nature of the Entities and their loan
portfolio.

R.D. at 6. The Board concludes that these findings are
well supported by the testimony and exhibits in the rec-
ord.

Respondent’s exceptions to these findings are not well
taken. For example, Respondent admits that he advised
the Nielsons to “upstream” payments to the principals of
other Nielson Entities instead of reporting inter-company
transfers on the companies’ respective books. R. Excep-
tions, at 146-147. Respondent argues that because he
made this recommendation in April 2008, it could not have
been his intention to mask how the Nielson Entities dis-
tributed the proceeds of future transactions with the
Bank, such as the 2009 Bedrock Transaction. See id. The
fact that this was a standing instruction to the Nielsons,
rather than a directive specific to the Bedrock Transac-
tion, is immaterial. = Respondent also renews his
arguments that the misstatements and acts of conceal-
ment attributed to him were either unintentional or the
fault of other bank personnel on whom Respondent relied.
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See 1d. at 145-154. ALJ McNeil determined that Respond-
ent’s testimony in support of these points was not credible
and was squarely contradicted by other record evidence.
The Board reaches the same conclusion.

The Board also finds that Respondent’s behavior ex-
hibited willful and continuing disregard for the safety and
soundness of the Bank. During the relevant period, Re-
spondent took steps to conceal the interrelatedness and
the precarious financial condition of the Nielson Entities
from the Bank’s board, thereby frustrating its efforts to
perform its oversight role. Similarly, Respondent actively
concealed the same information from the examiners,
thereby obstructing them from performing their supervi-
sory role. In violation of the Bank’s CLP, Respondent
authorized the release of Pillay Collateral and the dis-
bursement of the Bedrock Loan without first obtaining
the approval of a 2/3" majority of the Bank’s board. This
course of conduct, spanning a period of years, undertaken
by the President and CEO of the Bank, constitutes a con-
tinuing and willful disregard for the safety and soundness
of the Bank.

B. The CMP Assessment is Appropriate.

The ALJ recommended a second tier CMP of
$125,000,® and the Board concludes that the evidence in
the record supports a CMP in that amount. Respondent
has not taken exception to the amount of the CMP, argu-
ing only that there is no legal basis for a CMP order for
the same reasons that there is no legal basis for a prohibi-
tion order. R. Exceptions, at 156-58. The Board rejects
that argument for the reasons set forth previously.

3 See R.D. at 125.
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A second tier CMP may be imposed against a party
who (1) commits any violation of law, regulation, or certain
orders or written conditions imposed by regulators; (2)
recklessly engages in an unsafe or unsound practice in
conducting the affairs of the institution; or (3) breaches
any fiduciary duty, and whose “violation, practice, or
breach . . . is part of a pattern of misconduct; causes or is
likely to cause more than a minimal loss” to the institution;
or “results in pecuniary gain or other benefit” to the party.
12 U.S.C. § 1818(i)(2)(B). The FDI Act authorizes up to
$25,000 for each day the violation, practice, or breach con-
tinues, subject to adjustments for inflation. 12 U.S.C. §
1818(31)(2)(B); 12 C.F.R. § 509.103.

The Board already has discussed Respondent’s
breaches of fiduciary duty and unsafe or unsound banking
practices, as well as the effects of those acts and omissions.
Respondent is subject to a second tier CMP as a result of
his breaches of fiduciary duty. Although the breaches of
fiduciary duty standing alone would be sufficient to sup-
port the recommended CMP, the Board also finds that
Respondent’s unsafe and unsound practices were commit-
ted recklessly, providing an independent basis to support
a second tier CMP.

Recklessness is established by acts committed “in dis-
regard of, and evidencing conscious indifference to, a
known or obvious risk of a substantial harm.” Cavallari v.
OCC, 57 F.3d 137, 142 (2d Cir. 1995); see also Stmpson v.
Office of Thrift Supervision, 29 F.3d 1418, 1425 (9th Cir.
1994) (similar definition of “reckless[ness]”). Conduct that
demonstrates willful or continuing disregard under Sec-
tion 8(e) has been held to satisfy the recklessness
requirement. See Dodge, 744 F.3d at 162. For the reasons
set forth previously, the Board finds that Respondent’s
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conduct reflected a willful or continuing disregard for the
safety and soundness of the Bank.

Because Respondent’s misconduct persisted through-
out the relevant period, the $125,000 penalty
recommended by the ALJ is well within the authorized
limit. The Board agrees with the ALJ’s analysis of the
statutory mitigating factors in 12 U.S.C. § 18183)(2)(G),
which include: (1) the gravity of the violation, (2) history
of previous violations, and (3) the Respondent’s financial
resources and lack of good faith. R.D. at 7. The gravity of
the violations and Respondent’s efforts to conceal them
support a significant CMP, and the record does not sup-
port a finding that Respondent acted in good faith. The
Board therefore adopts the ALJ’s recommendation of a
$125,000 CMP.

C. Respondent’s Remaining Exceptions

Respondent has challenged virtually every aspect of
the ALJ’s findings of fact and legal conclusions. The
Board has addressed many of Respondent’s exceptions in
the relevant sections above and concludes that they lack
merit or have no impact on the Board’s decision. The
Board also is unpersuaded, as discussed below, by Re-
spondent’s remaining exceptions. Any exceptions not
addressed here or previously are denied.

1. The ALJ Is Not Improperly Shielded from
Removal.

Respondent argues that the ALJ is unconstitutionally
shielded from removal by the President of the United
States. R. Exceptions, at 158-59. As Respondent recog-
nizes, the Board rejected this argument in Matter of Sapp,
2019 WL 5823871 (Sept. 17, 2019). R. Exceptions, at 158.
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Specifically, in Matter of Sapp, the Board found:

In Lucia, the Supreme Court remanded the en-
forcement proceeding to the agency with
instructions to reassign the matter to an ALJ di-
rectly appointed by the SEC itself—a
constitutionally appointed ALJ—and that the
ALJ not be the same ALJ who presided over the
original proceeding. Lucia, 138 S. Ct. at 2055.
That is precisely what the FDIC did here. The
FDIC Board directly appointed ALJ McNeil and
reassigned this matter to him (as noted earlier, a
different ALJ had presided over the original
hearing). ALJ McNeil then afforded the parties
ample time to request a rehearing, which neither
party did, and then proceeded to decide the case
on the papers. Regardless of whether or not the
Lucia decision applies to FDIC-appointed ALJs,
the FDIC’s actions following Lucia are entirely
consistent with that opinion.

*19

Moreover, the ALJ was appointed by a vote of the
FDIC Board, the governing body of the FDIC.
The FDIC Board possesses the authority to ap-
point its ALJs, and the FDIC is not subordinate
to or contained within any other component of the
Executive Branch. 12 U.S.C. § 1812(a) (“The
management of the [FDIC] shall be vested in a
Board of Directors ....”); 12 U.S.C. § 1819 (pre-
scribing corporate powers, including the power to
appoint officers); 5 U.S.C. § 3105 (permitting
agencies to appoint their own ALJs). Thus, the
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FDIC is a “Department” for purposes of the Ap-
pointments Clause. See Free Enter. Fund, 561
U.S. at 510-11 (a component of the Executive
Branch that is “not subordinate to or contained
within any other such component ... constitutes a
‘Departmen[t]’ for the purposes of the Appoint-
ments Clause”); 5 U.S.C. § 105 (an “Executive
Agency” under Title 5 includes a Government cor-
poration and an independent establishment, such
as the FDICO).

Id. at *19. Respondent has not shown that Matter of Sapp
was wrongly decided. Accordingly, the Board rejects Re-
spondent’s argument for the reasons set forth in Matter of

Sapp.

2. The Hearing on Remand Complied with
Lucia.

After the Supreme Court decided Lucia, the Board
adopted a Resolution appointing its ALJs and reassigned
this case from ALJ Miserendino to ALJ MecNeil. Re-
spondent asserts that he was “entitled’ to a ‘new hearing’
before a constitutionally-appointed ALJ.” R. Exceptions,
at 164 (quoting Lucia, 138 S. Ct. at 2055). Although he
was granted a new hearing before ALJ McNeil—who had
been appointed by the FDIC Board and who had not pre-
sided over the earlier proceeding—Respondent argues
that he should have been afforded “the full panoply of pro-
cedures for a hearing to which he was entitled the first
time,” including document discovery and depositions. R.
Exceptions, at 164-66. Respondent’s primary grievance
seems to be that that ALJ McNeil considered his testi-
mony from the 2015 hearing along with that of certain
other witnesses, and also considered a joint stipulation of
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facts that the parties entered into in 2015. See R. Excep-
tions, at 18-24. According to Respondent, ALJ McNeil’s
consideration of these materials “irreparably tainted Re-
spondent’s supposedly new hearing.” Id. at 20. The Board
rejects this argument for three reasons.

First, the same argument was presented in Matter of
Sapp and, as Respondent acknowledges, the Board re-
jected it there. See R. Exceptions, at 162. Respondent has
not persuaded us that Matter of Sapp was wrongly de-
cided.

Second, Respondent previously presented his de-
mand for an entirely new proceeding to ALJ McNeil, who
denied it on November 28, 2018. See Decision and Order
on Interlocutory Review, at 5 (FDIC June 20, 2019). Four
months later, Respondent sought interlocutory review of
ALJ McNeil’s decision, but the Board denied that portion
of his motion as untimely. See id. at 5-6. Although the
Board has discretion to reconsider its previous rulings in
the same matter, it exercises that power sparingly in def-
erence to the “strong policy favoring finality” of such
rulings. U.S. v. Adegbite, 877 F.2d 174, 178 (2d Cir. 1989);
accord LaShawn A. v. Barry, 87 F.3d 1389, 1393 (D.C. Cir.
1996) (observing that “the same issue presented a second
time in the same case in the same court should lead to the
same result”); Crockerv. Piedmont Aviation, Inc.,49 F.3d
735, 739 (D.C. Cir. 1995) (“When there are multiple ap-
peals taken in the course of a single piece of litigation, law-
of-the-case doctrine holds that decisions rendered on the
first appeal should not be revisited on later trips to the ap-
pellate court.”). Here, the policy favoring finality weighs
against reconsideration of the Board’s prior ruling.
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Third, Respondent’s “entirely new proceeding” argu-
ment cannot be reconciled with the Federal Rules of
Evidence nor the FDIC’s own rules. See 12 C.F.R.
§ 308.36(a)(3) (permitting the introduction of evidence
that would be inadmissible under the Federal Rules of Ev-
idence so long as it is “relevant, material, reliable and not
unduly repetitive”). Respondent complains, for example,
that ALJ MeNeil discounted his 2019 testimony that he
“may have signed” a Call Report “once in a blue moon,” by
“impermissibly reach[ing] back to Respondent’s 2015 tes-
timony” that Call Reports were prepared by others and
“simply presented to me for signature.” R. Exceptions, at
19. In other words, Respondent contends that he should
have been free to present a new and different narrative in
2019, unencumbered by his prior testimony at a hearing
where he was under oath and represented by counsel. Re-
spondent emphasizes that he did not consent to the use of
his 2015 testimony, R. Exceptions, at 19, but his consent
was not required. When a case is remanded for a new trial,
it is well established that the defendant may be impeached
with his prior testimony and the prior testimony also can
be used as substantive evidence against him. See Harri-
son v. U.S.,, 392 U.S. 219, 222 (1968) (finding it
unnecessary to “question the general evidentiary rule that
a defendant’s testimony at a former trial is admissible in
evidence against him in later proceedings”); U.S. v. Dan-
tels, 377 F.2d 255, 258 (6th Cir. 1967) (“Statements which
are contradictory to statements given in an earlier trial or
in a deposition are clearly admissible.”); see also Bondie v.
Bic Corp., 947 F.2d 1531, 1534 (6th Cir. 1991) (recognizing
that, under Federal Rule of Evidence 801(d)(2)(A), “a
party’s own statement offered against the party is, by def-
inition, not hearsay”).
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Along the same lines, Respondent complains that,
over his objection, ALJ McNeil “improperly admitted and
relied upon the Joint Stipulation of Fact entered into be-
tween Respondent, former respondents Bill Green and
Dick Jackson, and Enforcement Counsel prior to the 2015
hearing.” R. Exceptions, at 22. Respondent argues that
when the Board remanded this matter for a new hearing,
it “necessarily” intended that the parties enter into new
stipulations. Id. No Order of the Board expresses such
an intention, however, and Respondent conspicuously fails
to cite any authority for the proposition that stipulations
of fact entered into before the first trial of a case become
inadmissible in the event of a retrial. Federal courts con-
sistently have held to the contrary. See, e.g., U.S. v.
Boothman, 654 F.2d 700, 703 (10th Cir. 1981) (holding that
the district court did not abuse its discretion by admitting,
over the defendants’ objection, a joint stipulation of facts
that the parties entered into before the first trial of the
case); U.S. v. Marino, 617 F.2d 76, 82 (5th Cir. 1980) (“No
authority is cited for the proposition that such a stipula-
tion may not be used in a subsequent trial. We find
none.”).

Next, Respondent takes exception to ALJ McNeil’s
use of the 2015 testimony of another witness, Michael
Doherty, while questioning Mr. Doherty. R. Exceptions,
at 21. Respondent does not cite any cases holding that this
use of prior testimony was improper, whether ALJ
McNeil was refreshing Mr. Doherty’s recollection or, as
Respondent would have it, cross-examining him. See id.
Mr. Doherty’s prior testimony properly could be used to
refresh his recollection or to impeach him. See Freude-
man v. Landing of Canton, 702 F.3d 318, 329 (6th Cir.
2012) (recounting district court’s explanation to the jury
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that a witness may be referred to prior testimony “to re-
fresh the witness’s recollection or to impeach the witness’s
credibility”); U.S. v. Foster, 376 F.3d 577, 591 (6th Cir.
2004) (recognizing that Federal Rule of Evidence 613(b)
permits the impeachment of a witness by “[e]xtrinsic evi-
dence of a prior inconsistent statement” if “the witness is
afforded an opportunity to explain or deny the same and
the opposite party is afforded an opportunity to interro-
gate the witness thereon”); see also U.S. v. Smith, 776
F.2d 892, 897 (10th Cir. 1985) (holding that prior incon-
sistent statement was admissible as substantive evidence
Federal Rule of Evidence 801(d)(1)(A) because it was orig-
inally given under oath and the witness was subject to
cross-examination concerning the statement). In the
event of a conflict between Mr. Doherty’s 2015 testimony
and his 2019 testimony, it would be perfectly reasonable
for the finder of fact to give more credence to the former.
See U.S. v. Bigham, 812 F.2d 943, 946 (5th Cir. 1987) (ex-
plaining that the drafters of Federal Rule of Evidence
Rule 801 believed that the prior statement of a witness “is
more likely to be true as it was made closer in time to the
event”); U.S. v. Distler, 671 F.2d 954, 959 (6th Cir. 1981)
(observing that the Senate, when discussing the adoption
of Federal Rule of Evidence Rule 801(d)(1)(A), empha-
sized the benefits of “allowing the jury to consider
testimony given ‘nearer in time to the events, when
memory was fresher and intervening influence had not
been brought into play’) (internal citation omitted).

In sum, the Board finds that Respondent received the
new hearing contemplated by the Board’s July 19, 2018,
Order in Pending Cases.

3. This Proceeding Was Commenced Within
the Statute of Limitations.
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Respondent argues that this proceeding should be
dismissed as untimely because it supposedly was not com-
menced within the applicable five-year statute of
limitations. R. Exceptions, at 166-167. This exception bor-
ders on the frivolous. The premise is that many
commencement statutes have only one requirement, such
as Federal Rule of Civil Procedure 3, which provides that
“[a] civil action is commenced by filing a complaint with
the court.” R. Exceptions, at 166 (quoting Fed. R. Civ. P.
3). By contrast, according to Respondent, “[t]Jo commence
an enforcement proceeding” under the FDIC’s regula-
tions, the FDIC must comply with three requirements; it
“must issue a Notice, serve the Notice upon Respondent,
and file the Notice with OFIA.” Id. (citing 12 C.F.R. §
308.18(a)). (“OFIA” is the acronym for Office of Financial
Institutions Adjudication). That is simply incorrect. By
its terms, Section 308.18(a)(i) expressly provides that “a
proceeding governed by this subpart is commenced by is-
suance of a notice by the FDIC.” 12 C.F.R. § 308.18(a)(i)
(emphasis added). The notice must be served on the re-
spondent and filed with OFIA, see 12 C.F.R. §
308.18(a)(ii), (iii), just as a federal summons and complaint
must be served on the defendant in a civil case, but an
FDIC enforcement proceeding “is commenced” upon the
FDIC’s issuance of the notice, just as a civil case “is com-
menced” when the complaint is filed with the court. In
other words, the FDIC’s regulation is not “[u]nlike other
commencement statutes.” R. Exceptions, at 166. It is ef-
fectively just like them for this purpose in the sense that
only one requirement must be fulfilled to commence an
FDIC enforcement action.*

* Respondent does not argue, nor could he, that because Section
308.18(a) is entitled “Commencement of Proceeding,” it necessarily
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When Section 308.18(a)(i) is applied according to its
terms, it is apparent that Respondent’s statute of limita-
tions argument is wholly without merit. The Bedrock
Transaction took place in December 2009. The FDIC is-
sued its Notice with respect to Respondent’s misconduct
on August 13, 2013. Because the Notice was issued well
within the five-year limitations period, this proceeding
was timely “commenced” within the meaning of Section
308.18(a)(i). Even if the Board were to accept Respond-
ent’s suggestion that an FDIC enforcement action is not
commenced until the notice is issued, served on the re-
spondent, and filed with OFIA, see R. Exceptions, at 166,
it is undisputed that all of those steps took place within the
five-year limitations period.

As ALJ MeNeil noted in the Recommended Decision,
Respondent’s limitations defense attempts to engraft an
additional provision onto Section 308.18(a) that purport-
edly requires the FDIC to file the Notice with a “valid

follows that all three subparts of that section—the FDIC’s issuance of
a notice, service of the notice on the respondent, and filing of the no-
tice with OFTA—must be accomplished to “commence” a proceeding.
Such an argument would run afoul of the settled rule that section
headings in a statute or regulation “cannot undo or limit that which
the text makes plain.” Brotherhood of R. R. Trainmen v. Baltimore
& O.R. Co., 331 U.S. 519, 528-29 (1947) (explaining that section head-
ings are merely “a short-hand reference to the general subject matter
involved,” and “are not meant to take the place of the detailed provi-
sions of the text); accord Spurr v. Pope, 936 F.3d 4,78, 488 (6th Cir.
2019) (“[A] title or heading should never be allowed to override the
plain words of a text.”) (quoting Antonin Scalia & Bryan A. Garner,
Reading Law: The Interpretation of Legal Texts 222 (2012). Here,
the text of 12 C.F.R. § 308.18(a)(i) makes plain that an FDIC enforce-
ment proceeding “is commenced by issuance of a notice by the FDIC.”
12 C.F.R. § 308.18(a)(i). Section 308.18(a)’s heading cannot be used to
undo those plain words.
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tribunal.” R.D. at 121-22. According to Respondent, be-
cause the FDIC’s ALJs were not “constitutionally
appointed when the Notice was issued, served, and filed
on August 28, 2013,” the proceeding was not “commenced”
at that time. R. Exceptions, at 166-67. During the pro-
ceedings before ALJ McNeil, Respondent did not cite any
authority for the proposition that the status of the FDIC’s
ALJs in 2013, when the Notice was issued, has some bear-
ing on the statute of limitations. Respondent did not
address that omission in his Exceptions. Furthermore, he
has not offered authority for the proposition that a defect
in the appointment process for the ALJs somehow ne-
gated the existence of the OFIA as a whole.

The Board notes that Respondent does not attempt to
bolster his limitations defense with a policy argument ex-
tolling the important purposes served by statutes of
limitations. The Supreme Court has explained that stat-
utes of limitations protect defendants from being
surprised by “the revival of claims that have been allowed
to slumber until evidence has been lost, memories have
faded, and witnesses have disappeared.” Burnett v. New
York Cent. R. Co., 380 U.S. 424, 428 (1965). Here, Re-
spondent cannot claim to have been unfairly surprised by
the FDIC’s Notice because it is undisputed that he re-
ceived it in 2013 long before the statute of limitations
expired. R. Exceptions, at 167. Nor could Respondent
claim that he was disadvantaged because evidence was
lost, memories faded, or witnesses disappeared. To the
contrary, his grievance is that documentary and testimo-
nial evidence was preserved during the 2015 hearing and
then used against him during the 2019 hearing. In short,
no public policy interest would be advanced by accepting
Respondent’s statute of limitations defense.
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For all of the above reasons, the Board concludes that
the proceeding against Respondent was “commenced”
within the limitations period.

4. The ALJ’s Evidentiary Rulings Were Not
an Abuse of Discretion.

A substantial number of Respondent’s exceptions fo-
cus on ALJ McNeil's evidentiary rulings. See R.
Exceptions, at i-iii (Nos. 1-9, 23). Among other things, Re-
spondent argues that the ALJ admitted certain exhibits,
excluded other exhibits, allowed certain testimony, limited
other testimony, permitted FDIC witnesses to offer ex-
pert testimony, and denied Respondent’s motions in
limine. See id. As a threshold matter, FDIC Rule 308.5
provides the ALJ with broad authority to oversee the pro-
ceedings in a fair, impartial, and efficient manner. See 12
C.F.R. § 308.5. In particular, the ALJ has broad discre-
tion to “rule upon the admission of evidence and offers of
proof.” 12 C.F.R. § 308.5(b)(3). When ruling on the ad-
missibility of evidence, the ALJ is not bound by the
Federal Rules of Evidence. See Matter of Michael, 2010
WL 3849537, at *15 (FDIC Aug. 10, 2010). Instead, the
ALJ may receive evidence that would be inadmissible un-
der the Federal Rules of Evidence, provided it is, in the
ALJ’s estimation, “relevant, material, reliable and not un-
duly repetitive.” 12 C.F.R. § 308.36(a)(3) (permitting the
introduction of evidence that would be inadmissible under
the Federal Rules of Evidence so long as it is “relevant,
material, reliable and not unduly repetitive”). The Board
reviews the ALJ’s evidentiary rulings for abuse of discre-
tion. See Matter of Haynes, 2014 WL 4640797, at *13-17
(FDIC July 15, 2014). Upon review of Respondents’ spe-
cific exceptions, the Board is not convinced that ALJ
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abused his discretion in making any of the evidentiary rul-
ings to which Respondent objected.

5. ALJ McNeil Was Not Biased Against Re-
spondent.

Respondent contends that he was denied a fair hear-
ing for the independent reason that ALJ McNeil was
biased against him. R. Exceptions, at 5, 15, 62-77. Re-
spondent raised this issue in the post-hearing brief that he
filed with the ALJ on January 31, 2020, and he renews the
issue in his Exceptions. Under the Administrative Proce-
dure Act, claims of bias against a “presiding or
participating employee” must be supported by the “filing
in good faith of a timely and sufficient affidavit of personal
bias or other disqualification.” 5 U.S.C. § 556(b)(3). Be-
cause Respondent did not file such an affidavit, his claim
of bias is “not entitled to consideration on the merits by
the Board.” Matter of The Bartlett Farmers Bank, 1994
WL 711717, at *3 (FDIC Nov. 8, 1994); accord Keating v.
Office of Thrift Supervision, 45 F.3d 322, 327 (9th Cir.
1995) (declining to consider claim that agency head should
have recused himself because appellant “failed to accom-
pany his request with a timely and sufficient affidavit
stating the grounds for recusal”); Pfister v. Director, Of-
fice of Workers’ Compensation Progs., 675 F.2d 1314, 1318
(D.C. Cir. 1982) (refusing to consider claim that ALJ was
biased because “no affidavit setting forth specific evidence
of prejudice [on the part of the ALJ] was ever filed”); Gib-
son v. Federal Trade Comm’n, 682 F.2d 554, 565 (5th Cir.
1982) (“[Flailure to submit affidavits is thus an inde-
pendently sufficient basis to deny [the] petitions [alleging
bias].”) (internal citation omitted).

Even if Respondent had filed the required affidavit,
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the Board would reject his claim of bias. Respondent, in
his exceptions, does not identify any credible evidence
demonstrating that

ALJ McNeil harbored some unfair bias against him.
Instead, Respondent complains that the ALJ reached “un-
supported” conclusions, misstated facts, “discounted or
outright ignored evidence supportive of Respondent,”
raised and sustained objections, elicited testimony ad-
verse to Respondent, and made credibility determinations
that Respondent regards as unnecessary or improper. R.
Exceptions, at 5. At bottom, the contention is that “be-
cause the ALJ ruled against [Respondent], he had to have
been biased” against him. Matter of The Bartlett Farmers
Bank, 1994 WL 711717, at *3 (FDIC Nov. 8, 1994); accord
Marcus v. Director, Office of Workers’ Compensation
Progs., 548 F.2d 1044, 1051 (D.C. Cir. 1976) (“The mere
fact that a decision was reached contrary to a particular
party’s interest cannot justify a claim of bias, no matter
how tenaciously the loser gropes for ways to reverse his
misfortune. While this proposition may appear self-evi-
dent, petitioner’s enumerated contentions collapse to little
more.”).

V. CONCLUSION

After a thorough review of the record in this proceed-
ing, and for the reasons set forth previously, the Board
finds that an Order of Removal and Prohibition and As-
sessment of a CMP is warranted against Respondent. The
record demonstrates that Respondent put the Bank at
risk by failing to prudently manage the Bank’s relation-
ship with its largest borrower. The record further
demonstrates that Respondent actively concealed the bor-
rower’s financial problems and loan defaults from the
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FDIC and the Bank’s board and that he made material
misrepresentations to both the FDIC and the Bank’s
board. In light of Respondent’s unsafe and unsound prac-
tices and breaches of his fiduciary duties, the Board is
persuaded that Respondent should be barred from the
banking industry. In addition, and also in light of the rec-
ord, the Board finds that the CMP imposed is appropriate
and consistent with the statute’s purpose.

ORDER TO REMOVE AND PROHIBIT

The Board of Directors (“Board”) of the Federal De-
posit Insurance Corporation (“FDIC”), having considered
the entire record of this proceeding and finding that Re-
spondent Harry C. Calcutt III, formerly the Chief
Executive Officer and President of Northwestern Bank
(“Bank”), Traverse City, Michigan, engaged in unsafe or
unsound banking practices and breaches of his fiduciary
duties resulting in loss to the Bank, and that his actions
involved willful and continuing disregard for the safety
and soundness of the Bank, hereby ORDERS and DE-
CREES that:

1. Harry C. Calcutt III shall not participate in any
manner in any conduct of the affairs of any insured depos-
itory institution, or any other institution, eredit union,
bank or agency enumerated in section 8(e)(7)(A) of the
Federal Deposit Insurance Act (“FDI Act”), 12 U.S.C. §
1818(e)(7)(A), without the prior written consent of the
FDIC and the appropriate Federal financial institutions
regulatory agency as that term is defined in section
8(e)(7)(D) of the FDI Act, 12 U.S.C. § 1818(e)(7)(D).

2. Harry C. Calcutt III shall not solicit, procure,
transfer, attempt to transfer, vote, or attempt to vote any
proxy, consent or authorization with respect to any voting
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rights in any insured depository institution, or any other
institution, credit union, bank or agency enumerated in
section 8(e)(7)(A) of the FDI Aect, 12 U.S.C.
§ 1818(e)(7)(A), without the prior written consent of the
FDIC and the appropriate Federal financial institutions
regulatory agency, as that term is defined in section
8(e)(7)(D) of the FDI Act, 12 U.S.C. § 1818(e)(7)(D).

3. Harry C. Calcutt III shall adhere to all voting
agreements with respect to any insured depository insti-
tution, or any other institution, credit union, bank or
agency enumerated in section 8(e)(7)(A) of the FDI Act,
12 U.S.C. § 1818(e)(7)(A), except as otherwise permitted,
in writing, by the FDIC and the appropriate Federal fi-
nancial institutions regulatory agency, as that term is
defined in section 8(e)(7)(D) of the FDI Act, 12 U.S.C.
§ 1818(e)(7)(D).

4. Harry C. Calcutt III shall not vote for a director,
or serve or act as an institution-affiliated party, as that
term is defined in section 3(u) of the FDI Act, 12 U.S.C.
§ 1813(u), of any insured depository institution, or any
other institution, credit union, bank or agency enumerated
in section 8&(e)(7T)(A) of the FDI Act, 12 U.S.C.
§ 1818(e)(7)(A), without the prior written consent of the
FDIC and the appropriate Federal financial institutions
regulatory agency, as that term is defined in section
8(e)(7)(D) of the FDI Act, 12 U.S.C. § 1818(e)(7)(D).

5. This ORDER shall be effective thirty (30) days
from the date of its issuance.

6. The provisions of this ORDER will remain effec-
tive and in force except in the event that, and until such
time as, any provision of this ORDER shall have been
modified, terminated, suspended, or set aside by the
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FDIC.
SO ORDERED.

IT ISFURTHER ORDERED that copies of this De-
cision and Order shall be served on Harry C. Calcutt I11,
FDIC Enforcement Counsel, the Administrative Law
Judge, and the Office of Financial and Insurance Regula-
tion for the State of Michigan.

By Order of the Board of Directors.

Dated at Washington, D.C. this 15th day of Decem-
ber, 2020.

[SEAL] Robert E. Feldman
Robert E. Feldman
Executive Secretary
Federal Deposit Insurance Corporation
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2100
Kansas City, Missouri
64106

Part I. Introduction and Summary
1. Nature of the Case

The Federal Deposit Insurance Corporation (FFDIC)
has alleged that Harry C. Calcutt I11, the Respondent in
this administrative enforcement action, engaged in unsafe
or unsound banking practices while serving at the Presi-
dent and Chief Executive Officer of Northwestern Bank
of Traverse City, Michigan." The allegations involve con-
duct attributed to Mr. Calcutt concerning a loan portfolio
held by the Bank in 2009 and 2010, and involve allegations
that he and others under his direction caused the Bank to
suffer financial loss and placed the Bank at risk of suffer-
ing substantial additional loss.> Further, the FDIC
alleged that conduct attributable to Mr. Calcutt consti-
tuted breaches of fiduciary duties he owed to the Bank;
that the unsafe practices provided him with financial gain
or other benefit; and that there was evidence of his per-
sonal dishonesty and his willful or continuing disregard
for the safety or soundness of the Bank.?

Upon these allegations, the FDIC proposes to issue
an order removing Mr. Calcutt from any banking office he

! Notice of Intention to Remove from Office and Prohibit from Fur-
ther Participation, Notice of Assessment of Civil Money Penalties,
Findings of Fact, Conclusions of Law, Order to Pay, and Notice of
Hearing dated August 20, 2013 at 1.

2Id. at 22.
31d. at 1-2.
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currently may hold and prohibiting him from further par-
ticipation in regulated banking activity.! In addition, upon
alleging that he recklessly engaged in a pattern or prac-
tice of breaches of fiduciary duties or unsafe or unsound
practices in conducting the affairs of the Bank causing
more than a minimal loss to the Bank, the FDIC has as-
sessed against Mr. Calcutt a $125,000 civil money
penalty.”

Mr. Calcutt through his Second Amended Answer has
admitted the FDIC has jurisdiction of the subject matter
presented in the Notice of Intention,® but has denied that
his actions constituted unsafe or unsound practices or
breaches of fiduciary duties he owed to the Bank.

2. Procedural History

This enforcement action had been before the Board of
Governors on a prior occasion, and is being presented now
on remand. A hearing had been conducted by presiding
Administrative Law Judge Miserendino in September
2015. Following that hearing, ALJ Miserendino recom-
mended that the Board of Governors issue the proposed
removal and prohibition order and impose the proposed
$125,000 assessment.”

While ALJ Miserendino’s Recommended Decision
was pending before the FDIC Board of Directors, the
United States Supreme Court rendered its decision in Lu-
cia v. SEC.® Thereafter, the Board issued Resolution

4Id. at 2.

5 Id. at 26-217.

6 Second Amended Answer dated May 22, 2019 at 111-6.

" Recommended Decision issued June 6, 2017 at 102.

8 Lucia v. Securities and Exchange Commission, 138 S.Ct. 2044



190a

085172, through which it appointed the undersigned to
serve as an Administrative Law Judge; and it issued an
Order in Pending Cases, through which it remanded this
administrative enforcement action to me, with instruec-
tions that I provide the parties with “a new hearing and a

fresh reconsideration of all prior actions”.’

The second evidentiary hearing requested by Mr. Cal-
cutt was conducted between October 29, 2019 and
November 6, 2019, in Grand Rapids, Michigan.

3. Summary

Preponderant evidence presented in this enforcement
proceeding has established that Mr. Calcutt willfully with-
held from the public and from the Bank’s regulators
material information regarding the true nature of the
Bank’s relationship with the Bank’s largest interrelated
group of borrowers. Mr. Calcutt authorized and partici-
pated in a scheme that concealed the interrelationship of
the borrowers; and he failed to ensure loan documentation
reflecting the true nature of that relationship was main-
tained in the Bank’s records. He approved loan and
collateral release transactions that led the Bank to file
false Call Reports in which the Bank’s income was over-
stated. When regulatory examiners questioned Mr.
Calcutt regarding the true nature and purpose of transac-
tions with the interrelated group of borrowers, he
knowingly provided false and misleading answers in an at-
tempt to conceal from the examiners the nature and
purpose of the transactions.

Preponderant evidence also established that once the

(2018).
9 FDIC Board Resolution No. 085172, dated July 19, 2018.
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true nature of the Bank’s relationship with the group of
borrowers became known to examiners, corrective actions
were called for, including the restatement of Call Reports
and supplemental analyses of the Bank’s lending opera-
tions. Coupled with these costs to the Bank, Mr. Calcutt
by his actions in concealing the true nature of a series of
lending transactions profited by being paid a bonus that
was based on the Bank’s income figures that were later
shown to be erroneous.

Preponderant evidence established that Mr. Calcutt
engaged in a course of conduct that included unsafe and
unsound banking practices and that constituted breaches
of fiduciary duties Respondent owed to the Bank. By rea-
son of such conduct, he received financial gain while
prejudicing the interests of the Bank’s depositors and
demonstrating personal dishonesty and a willful and con-
tinuing disregard for the safety and soundness of the
Bank. Such evidence supports a recommendation that the
FDIC issue an order removing Mr. Calcutt from regu-
lated banking activity and prohibiting his further
participation in such activity, as provided for by section
8(e) of the Federal Deposit Insurance Act.

Further, preponderant evidence established that Mr.
Calcutt’s actions were reckless and were part of a pattern
of misconduct that caused more than a minimal loss to the
Bank. Upon this evidence and by reason of such miscon-
duct, after considering all relevant evidence in mitigation,
cause has been shown to recommend Mr. Calcutt be as-
sessed a $125,000 civil money penalty, as provided for by
section 8(i) of the FDI Act.

4. Findings of Fact
1. As President and CEO of Northwestern Bank,
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Respondent Harry C. Calcutt III engaged in and
participated in unsafe and unsound banking prac-
tices, and did so recklessly and as part of a pattern
of continuing misconduct. These practices in-
cluded:

a. Respondent authorized the 2009 Bedrock
Loan transaction, knowing that the proceeds
would be paid to entities that lacked the abil-
ity to repay the funds as disbursed."

b. Respondent authorized the December 2010
transaction by which funds held as collateral
for the Bank were to be paid to entities that
lacked the ability to repay the funds as dis-
bursed."!

c. Respondent repeatedly and knowingly failed
to disclose to the Bank’s Board and its regu-
latory examiners accurate and complete
information about the Bank’s condition and
about the true nature of the Nielson Entities
loan portfolio, including the 2009 Bedrock
Loan transaction and the 2010 collateral re-
lease transaction benefitting the Nielson
Entities."

Respondent also engaged in conduct that breached fiduci-
ary duties he owed to the Bank. That conduct included:

10 See Part II, §§ 5.A, C.1, G-L infra, and references to the record
cited therein.

11 See Part 11, §§ 5C, F, L, P-R infra, and references to the record
cited therein.

2 See Part II, §§ 5F-G, O-R, T infra, and references to the record
cited therein.



193a

d. The duty of care concerns an employee’s re-
sponsibility to act prudently and diligently in
conducting business for the employer. Re-
spondent breached this duty by failing to
exercise reasonable control and supervision
over the Bank’s affairs when he led the nego-
tiations that resulted in the 2009 Bedrock
Loan and the 2010 collateral release."”

e. Respondent also failed to heed and effectively
respond to repeated regulatory warnings re-
garding the Bank’s Nielson Entities portfolio,
including concerns about the increasing con-
centration of the Nielson Loans, the failure to
conduct a global cash flow analysis and global
collateral analysis, and the persistent and de-
liberate failure to obtain updated financial
statements and appraisals of the collateral se-
curing the Nielson Entities Loans.™

f.  The duty of candor concerns the responsibil-
ity of an employee to disclose material
information to the employer, even if not
asked. Respondent withheld from the Bank’s
Board and its regulatory examiners the true
nature of the Nielson Entities, the true con-
dition of the entities that were to benefit from
the 2009 Bedrock Loan transaction and the
2010 collateral release transaction, the true
course of the payment of the 2009 Bedrock

18 See Part II, §§ 5N-P, T infra, and references to the record cited
therein.

14 See Part 11, §§ 4, 5B-D, I, K-P. infra, and references to the record
cited therein.
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Loan prior to Board approval of the loan, and
the true course of the condition of the Entities
that would benefit from the 2010 collateral re-
lease transaction.”

2. Respondent’s actions identified in the above find-
ings caused the Bank to suffer financial loss and
other damage. The damages the Bank sustained
due to Respondent’s conduct include:

a. The Bank suffered financial loss from the
Bedrock transaction, including a $30,000
charge-off on the $760,000 loan.*

b. The Bank has taken a $6.443 million loss on
the other Nielson Loans."

c. The Bank at Respondent’s direction released
$1.2 million in Pillay collateral that had sup-
ported the Nielson Loans."

3. Respondent’s actions created a significant risk of
loss to the Bank from the Bedrock Loan transac-
tion and the 2010 collateral release. That risk
includes risk occasioned by the Bank’s entering
into both transactions without conducting reason-
able or prudent underwriting or -credit
administration practices — as by not requiring fi-
nancial statements or timely collateral appraisals

15 See Part 11, §§ 5A-B, E-M. infra, and references to the record cited
therein.

16 See Part II, § 5Q. infra, and references to the record cited therein.
7 Id.

18 See Part 11, §§4, 5L-N, P, infra, and references to the record cited
therein.
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prior to loan disbursement to the Nielson Enti-
ties."

4. Respondent’s actions in concealing the true na-
ture of the Bedrock Loan Transaction caused
other damage to the Bank:

a. Respondent’s lack of candor with both the
Board and the Bank’s examiners caused the
Bank to incur investigative and auditing ex-
penses the Bank in response to the disclosure
of the true nature of the Nielson Entities, the
disclosure of the unauthorized disbursement
of Bank funds for the 2009 Bedrock Loan
transaction, and the unauthorized 2009 re-
lease of Pillay collateral.®

b. Respondent’s concealment from both the
Bank’s Board and its regulators of the true
nature of the Nielson Entities as a common
group, and the true purpose of both the 2009
Bedrock Loan transaction and the 2010 col-
lateral release, prevented both the Board and
the Bank’s regulators to take timely action in
2009 to address the risks occasioned by such
concealment.”

5. Respondent’s actions identified above gave him fi-
nancial gain and other benefits, including:

19 See Part II, §85N-R, infra, and references to the record cited
therein.

2 See Part II, §§5S-V, infra, and references to the record cited
therein.

A See Part II, §85P-U, infra, and references to the record cited
therein.
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a. Funds disbursed through the 2009 Bedrock
Loan transaction and the two Pillay collateral
disbursements artificially increased the
Bank’s income, causing the Bank to overstate
its earnings by concealing the fact that the
Bank’s largest credit relationship (the Niel-
son KEntities loan portfolio) was on non-
accrual — resulting in the issuance of a divi-
dend not warranted had the true nature of the
disbursements been shown. Respondent re-
ceived the benefit of that artificially inflated
dividend in 2010 and 2011. As owner of 10%
of the Bank’s holding company, Respondent
would benefit from the Bank Board’s ap-
proval of a $462,950 dividend, representing
approximately 9.87% of net income, in 2011.%

b. The same funds also resulted in conditions
with the Bank’s net income that permitted
Respondent to benefit from an artificially in-
flated bonus that was based on the Bank’s net
after-tax income. Once the Bank’s Call Re-
ports were restated to reflect the true nature
of the Nielson Entities Loan portfolio, the
Bank established Respondent had been over-
paid $68,841 in 2009 and $59,858 in 2010.%

6. Respondent’s actions identified above involved
his personal dishonesty. Those actions include:

a. Respondent persistently concealed from both

2 See Part II, §§4, 5T, infra, and references to the record cited
therein.

% See Part II, §§56U-V infra, and references to the record cited
therein.
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the Bank’s Board and its regulatory examin-
ers the true common nature of the Nielson
Entities Loan portfolio, problems with that
portfolio, and Respondent’s efforts in dealing
with the Nielson Family’s decision to stop
making payments on the loans in that portfo-
lio, first in 2009, then in 2010, and finally in
2011. Respondent falsely answered ques-
tions presented to him during examinations
in 2009, 2010, and 2011, concealed documents
showing the true condition of the loans during
that period, and falsely testified that Board
members had been fully apprised of the na-
ture of the Nielson Loan portfolio.!

b. Respondent envisioned and then imple-
mented the means by which proceeds
apparently earmarked for the Bedrock Fund
LLC would in fact be distributed to multiple
Nielson Entities, using bookkeeping proto-
cols that would withhold from the Bank’s own
auditors and its examiners the true common
nature of the Entities and their loan portfo-
lio.”

7. Respondent’s actions identified above demon-
strated both willful and continuing disregard for
the safety or soundness of the Bank. Those ac-
tions include: a. Respondent throughout 2009 to
2011 persistently ensured the true group nature

% See Part I1, §§5F-1, O-U infra, and references to the record cited
therein.

% See Part 11, §84, 5A-G, I-K, P, infra, and references to the record
cited therein.
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of the Nielson Entities would be hidden from ex-
aminers and the Bank’s own auditors, creating a
risk to the Bank’s safety and soundness. He will-
fully directed the disbursement of Bedrock loan
proceeds and Pillay collateral without first secur-
ing Board approval, in direct and knowing
violation of the Bank’s loan policies.*

b. Respondent’s conduct — notably the continued
concealment from the Bank’s auditors, its Board,
and its examiners, facts regarding the true condi-
tion of the Nielson Entities loan portfolio from
September 2009 (when all payments stopped)
throughout 2011 - hid the extent of the problems
of the portfolio over an extended period of time.
The concealed facts were exposed only when a
representative of the borrower provided the
Bank’s regulators with copies of documents that
should have been in the Bank’s loan files for this
portfolio. These disclosures established that Re-
spondent had actively prevented the filing and
maintenance of relevant borrower correspond-
ence showing the truly fraught condition of the
portfolio as it truly existed in 2009 and then
throughout 2010 and 2011.*

8. Respondent’s actions created a reasonably fore-
seeable risk to the Bank. Those actions include:

a. Itwasreasonably foreseeable that the Bank’s
release of collateral securing impaired loans

% See Part 11, §85A, E-1, P, infra, and references to the record cited
therein.

21See Part 11, §§4, 5A, E-L, O-R, T, infra, and references to the record
cited therein.
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that lacked personal guarantees would lead to
financial loss to the Bank, where the borrow-
ers made it clear there were no other
available repayment sources.®

b. It was reasonably foreseeable that personal
guarantees would be needed to protect the
Bank against the risk of loss when maintain-
ing a portfolio of loans secured only by illiquid
collateral, where individual borrowers lacked
cash flow sources, and when collateral values
diminish in a recessionary economy.*

9. Factors in Mitigation Regarding the $125,000
Civil Penalty

a. Conditions proved during the evidentiary
hearings in this matter established the lack of
Respondent’s good faith, that the violations
threatened the institution, and that Respond-
ent had notice of prior violations that
threatened the safety of the Bank.*

b. Mitigation factors under the Federal Finan-
cial Institutions Regulatory Agency -
Interagency Policy Regarding the Assess-
ment of Civil Money Penalties include
whether Respondent’s misconduct was inten-
tional or committed with a disregard for
either the law or the consequences to the

28 See Part I1, §§5D, P, Part I1I §2, infra, and references to the record
cited therein.

2 See Part II, §84, 50-P infra, and references to the record cited
therein.

30 See Part 11, §6 infra, and references to the record cited therein.
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Bank, the duration and frequency of the con-
duct, the degree to which Mr. Calcutt was
either cooperative or uncooperative, whether
Mr. Calcutt either voluntarily disclosed
breaches or concealed the same, the threat of
loss or actual loss or other kinds of harm to
the Bank, whether Mr. Calcutt realized any
financial gain or other benefit from his mis-
conduct, whether the evidence showed a
“tendency to engage in unsafe or unsound
practices or breaches of fiduciary duty,” and
whether there is an agreed upon order in
place during the period of misconduct.?
Upon considering these mitigating factors,
the assessed penalty is warranted.

5. Conclusions of Law

1. The Bank is subject to the provisions of the Federal
Deposit Insurance Act set forth in 12 U.S.C. §§ 1811
through 1831aa and the FDIC's Rules and Regulations, 12
C.F.R. Chapter III.

2. Respondent, Harry C. Calcutt I11 is an institution-
affiliated party of the Bank. 12 U.S.C. § 1813(u).

3. The FDIC is the “appropriate Federal banking
agency” with respect to the Bank. 12 U.S.C. § 1813(q)(2).

4. The FDIC has jurisdiction over the Bank, Calcutt,
and the subject matter of this proceeding. 12 U.S.C.
§§ 1818(e)(1) & (i).

5. As Chief Executive Officer and President of the
Bank and as a director of the Bank, Respondent, Harry C.

3 1d.
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Calcutt III, owed fiduciary duties to the Bank and its de-
positors.

6. By reason of the Respondent, Harry C. Calcutt
IIT’s, acts, omissions, and practices as fully described in
the foregoing findings, the Respondent, Harry C. Calcutt
I11, has engaged in unsafe or unsound banking practices
in connection with the Bank within the meaning of Section
8(e)(1)(A)(ii) of the FDIA, 12 U.S.C. § 1818(e)(1)(A)(ii),

7. By reason of the Respondent, Harry C. Calcutt
IIT’s, acts, omissions, and practices as fully described in
the foregoing findings, the Respondent, Harry C. Calcutt
11, has breached his fiduciary duties as an executive of-
ficer and director of the Bank within the meaning of
Section 8(e)(1)(A)@{ii) of the FDIA, 12 TU.S.C.
§ 1818(e)(1)(A)(iii).

8. By reason of the Respondent, Harry C. Calcutt
IIT’s, acts, omissions, and practices as fully described in
the foregoing findings, the Bank suffered actual financial
loss and faced the probability of suffering financial loss or
other damage within the meaning of Section 8(e)(1)(B)(i)
of the FDIA, 12 U.S.C. § 1818(e)(1)(B)().

9. By reason of the Respondent, Harry C. Calcutt
IIT’s, acts, omissions, and practices as fully described in
the foregoing findings, Respondent, Harry C. Calcutt
IIT’s received a financial gain or other benefit within the
meaning of Section 8(e)(1)(B)(i) of the FDIA, 12 U.S.C.
§ 1818(e)(1)(B)(iii).

10. The Respondent, Harry C. Calcutt III’s, acts,
omissions, and practices as fully described in the forego-
ing findings, involved personal dishonesty within the
meaning of Section 8(e)(1)(C)() of the FDIA, 12 U.S.C. §
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1818(e)(1)(C)().

11. The Respondent, Harry C. Calcutt III’s, acts,
omissions, and practices as fully described in the forego-
ing findings, demonstrate his willful and continuing
disregard for the safety or soundness of the Bank within
the meaning of Section 8(e)(1)(C)(ii) of the FDIA, 12
U.S.C. §§ 1818(e)(1)(C)(ii).

12. Based on the foregoing findings, Respondent,
Harry C. Calcutt III, has engaged in conduct satisfying
the requirements of 12 U.S.C. § 1818(e) and is subject to
the imposition of an order removing him from employment
with a federally insured depository institution and prohib-
iting him from future participation in the affairs of a
federally insured depository institution or organization
listed in 12 U.S.C. § 1818(e)(7) without prior written ap-
proval of the FDIC and any other appropriate Federal
financial institution regulatory agency.

13. Based on the foregoing findings, the Respondent,
Harry C. Calcutt III, has engaged in conduct satisfying
the requirements of Section 8(i)(2)(B) of the FDIA, 12
U.S.C. § 1818(i)(2)(B), and is subject to the imposition of
an order assessing a Second Tier civil money penalty.

14. By reason of the Respondent, Harry C. Calcutt
IIT’s, acts, omissions, and practices as fully described in
the foregoing findings, the Respondent, Harry C. Calcutt
I11, has recklessly engaged in unsafe or unsound practices
in conducting the affairs of the Bank within the meaning
of Section 8®1)2)(B)AH)II) of the FDIA, 12 U.S.C.
§ 1818(1)(2)(B)G)(II).

15. By reason of the Respondent, Harry C. Calcutt
IIT’s, acts, omissions, and practices as fully described in
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the foregoing findings, the Respondent, Harry C. Calcutt
IIT’s, has breached his fiduciary duties to the Bank within
the meaning of Section 8(1)(2)(B)(1))(III) of the FDIA, 12
U.S.C. § 181831)(2)(B)()(I1I).

16. By reason of the Respondent, Harry C. Calcutt
IIT’s, acts, omissions, and practices as fully described in
the foregoing findings, the Respondent, Harry C. Calcutt
IIT’s, practices constitute a pattern of misconduct within
the meaning of Section 8(1)(2)(B)(ii)(I) of the Act, 12 U.S.C.
§ 1818(1)(2)(B)(i)(D).

17. By reason of the Respondent, Harry C. Calcutt
IIT’s, acts, omissions, and practices as fully described in
the foregoing findings, the Respondent, Harry C. Calcutt
[IT’s, practices caused more than a minimal loss to the
Bank within the meaning of Section 8(i)(2)(B)(ii)(II) of the
FDIA, 12 U.S.C. § 1818(1)(2)(B)i)11).

18. By reason of the Respondent, Harry C. Calcutt
IIT’s, acts, omissions, and practices as fully described in
the foregoing findings, the Respondent, Harry C. Calcutt
[IT’s, practices resulted in a pecuniary gain or other ben-
efit to him within the meaning of Section 8(3i)(2)(B)(ii)(I11I)
of the FDIA, 12 U.S.C. § 181831)(2)(B)(ii)(I1I).

19. Upon consideration of mitigating factors, a civil
money penalty in the amount of One Hundred and
Twenty-five Thousand Dollars ($125,000) is recom-
mended.
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Part I1. Evidentiary Proceedings
1. Background

The case presented in 2019 differs in some respects
from that presented in 2015. As originally drafted, the
FDIC’s Notice of Intention alleged Mr. Calcutt, as the
President and CEO of Northwestern Bank, collaborated
with the Bank’s commercial loan officer, William Green,
and Richard Jackson, the Bank’s executive vice president
and Bank Board member.* The collaboration that was de-
scribed in the Notice of Intention addressed actions
attributed to all three Bank employees with respect to a
Bank loan portfolio controlled by the Nielson family of
Traverse City, Michigan.®

Shortly before the hearing began in 2015, Mr. Green
and Mr. Jackson no longer disputed the truth of these al-
legations, and consented to orders prohibiting them from
engaging in regulated banking activity; and Mr. Jackson
consented to the assessment of a $75,000 civil money pen-
alty, all based on the claims presented in the Notice of
Intention.*

Also, by the time the matter was presented for a sec-
ond hearing, issues not present in 2015 had been raised
and need to be addressed in this Recommended Decision.
Those issues include Mr. Calcutt’s new claims challenging
the FDIC’s Order in Pending Cases, and a new affirmative

32 Notice of Intention at 114-6.
3 Id. at 197-26.

3 See Notice of Settlement as to William Green, dated September 14,
2015; Notice of Settlement as to Richard Jackson, dated September
14, 2015.
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defense regarding whether the claims in the Notice of In-
tention are barred either by the five year statute of
limitations found at 28 U.S.C. § 2462 or the doctrine of
laches.”

The record now being forwarded to the FDIC’s Board
of Directors consists of those exhibits presented in both
the 2015 and 2019 hearings, along with the transcripts of
testimony taken during those hearings and the briefs and
arguments of counsel.

2. Findings of Fact Regarding Jurisdiction

Respondent has admitted the FDIC and its Board of
Directors has jurisdiction over the subject matter pre-
sented in the Notice of Intention.

Jurisdictional Finding of Fact No. 1: At all times
pertinent to this proceeding, Northwestern Bank was a
corporation existing and doing business under the laws of
the State of Michigan, having its principal place of busi-
ness at Traverse City, Michigan. The Bank was, at all
times pertinent to this proceeding, an insured State non-
member bank.*

Jurisdictional Finding of Fact No. 2: At all times
pertinent to this proceeding Harry C. “Serub” Calcutt 111
served as the Bank’s president and chief executive officer
and as the chairman of the Bank’s board of directors. He

% (Cf. Harry C. Calcutt III, First Amended Answer to Notice at 39
(raising affirmative defenses of entrapment and Due Process viola-
tion); and [Harry C. Calcutt I11,] Second Amended Answer to Notice
at 32-33.

36 Second Amended Answer to Notice at 11; Respondent’s Proposed
Findings of Fact and Conclusions of Law at 12 and citations to the
record therein; Joint Ex. 15 (Joint Stipulations of Fact) at 11.
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was also at all times a member of the Bank’s senior loan
committee.’” He also was CEO of Northwest Bancorp, the
Bank’s holding Company.*®

3. Conclusions of Law Regarding Jurisdiction

Jurisdictional Conclusion of Law No. 1: As an in-
sured State nonmember bank, the Bank was at all times
pertinent to this proceeding subject to the FDI Act, 12
U.S.C. §§ 1811-1831aa, the Rules and Regulations of the
FDIC, 12 C.F.R. Chapter I1II; and the laws of the State of
Michigan.”

Jurisdictional Conclusion of Law No. 2: At all
times pertinent to this proceeding, Mr. Calcutt was an “in-
stitution-affiliated party” as that term is defined in section
3(u) of the Act, 12 U.S.C. § 1813(u), and for purposes of
sections 8(e)(7), 8() and 8(j) of the Act, 12 U.S.C. §
1818(e)(7), 1818(i) and 1818(j).*

Jurisdictional Conclusion of Law No. 3: The FDIC

37 Second Amended Answer to Notice at 12; Respondent’s Proposed
Findings of Fact and Conclusions of Law at 13 and citations to the
record therein; Joint Ex. 15 (Joint Stipulations of Fact) at 4.

38 Respondent’s Proposed Findings of Fact and Conclusions of Law at
74 and citations to the record therein. See also Mr. Calcutt’s testi-
mony that currently he is the “Chairman of the Board of a small
community bank [State Savings Bank] and the Chairman and CEO of
the holding company [CS Bancorp]” and is not going to return to any
management function in banking. Tr. at 1350-51 (Calcutt).

3 Second Amended Answer to Notice at 11; Respondent’s Proposed
Findings of Fact and Conclusions of Law at 12 and citations to the
record therein.

40 Second Amended Answer to Notice at 12; Respondent’s Proposed
Findings of Fact and Conclusions of Law at 12 and citations to the
record therein; Joint Ex. 15 (Joint Stipulations of Fact) at 12.
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has jurisdiction over the Bank, Mr. Calcutt, and the sub-
ject matter of this proceeding."!

4. Plenary Findings of Fact

Through stipulations® and through answers given by
Mr. Calcutt in his Second Amended Answer, the following
factual claims presented in the Notice of Intention are es-
tablished:

Plenary Findings of Fact No. 1: The Nielson family
of Traverse City, Michigan, manages multiple limited lia-
bility companies (LLCs), some of which are loan
customers of the Bank. Throughout 2009, a member of the
Nielson family, Cori Nielson, had discussions with the
Bank regarding loans to certain LLCs controlled by the
Nielson family.® The FDIC has defined “Nielson Enti-
ties” to mean all business entities managed by the Nielson
family.* If viewed collectively, during the relevant period
the Nielson Entities represented the Bank’s largest loan
relationship, in that the Nielson Entities had approxi-
mately $38 million in loans with the Bank.” The Nielson
Entities represented a long-standing loan relationship for
the Bank, having been customers of the Bank for several
years prior to 2009.%

Plenary Findings of Fact No. 2: At all times perti-
nent to this proceeding, William Green served as a

4 Second Amended Answer to Notice at 13; Joint Ex. 15 (Joint Stipu-
lations of Fact) at 13.

42 See Joint Ex. 15 (Joint Stipulations of Fact).
4 Second Amended Answer to Notice at 17.
“1d.

% Id. at 18.

4 Id. at 19.
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commerecial loan officer for the Bank and a member of the
Bank’s classified asset committee.’” Green was the loan
officer assigned to all of the Nielson Entities.”

Plenary Findings of Fact No. 3: In or about August
2009, the Nielson Entities claimed they were facing signif-
icant financial difficulties and wanted to restructure their
loans.” Several of the Nielson Loans were due to mature
on September 1, 2009, and as of that date, the Nielson En-
tities stopped making payments on all of the Nielson
Loans.”® Mr. Calcutt personally engaged in discussions
regarding loans to certain Nielson Entities in 2009; Mr.
Green also participated in those discussions.”

Plenary Findings of Fact No. 4: At all times perti-
nent to this proceeding, Richard Jackson served as the
Bank’s executive vice president and as a member of the
Bank’s board of directors. He was also a member of the
Bank’s senior loan committee, classified assets committee,
and asset liability committee.” Between August 2009 and
December 2009, Mr. Jackson participated in internal
Bank discussions with Mr. Calcutt or Mr. Green (or both)
regarding an agreement for the Nielson Loans.” Under
the Bank’s organizational structure, Mr. Jackson reported
directly to Mr. Calcutt.™

471d. at 95.

8 Id. at 110; Joint Ex. 15 (Joint Stipulations of Fact) at 15.
4 Second Amended Answer to Notice at T11.

% Jd. at 112.

1 Id. at 113.

52 Id. at 16; Joint Ex. 15 (Joint Stipulations of Fact) at 96.
5 Second Amended Answer to Notice at 114.

5 Transcript of 2019 testimony (Tr.) at 1421 (Calcutt).
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Plenary Findings of Fact No. 5: The Nielson Enti-
ties consisted of nineteen separate limited liability
companies. Between them, the various entities had ap-
proximately $38 million in loans at the Bank (collectively,
Nielson Loans).”

Plenary Findings of Fact No. 6: The Bank and the
Nielson Entities reached an agreement on loan terms with
certain Nielson Entities in November 2009.° As part of
this agreement, the Bank extended a loan of $760,000 to
one of the Nielson Entities, Bedrock Holdings LLC (re-
ferred to here as the Bedrock Loan), and also released
$600,000 in certain investment-trading funds in which the
Bank held a collateral interest.”” Mr. Calcutt consented to
the Bank loaning a Nielson entity $760,000, transferring
$600,000 of collateral held by Pillay Trading LLC (the Pil-
lay Collateral) to the Bank, and obtaining additional
collateral as part of the Bedrock Transaction.”® The Niel-
sons used the $600,000 Pillay Collateral released from the
Bank’s security interest to bring current all past-due loans
to the Nielson Entities and used the proceeds of the
$760,000 loan to establish a reserve sufficient to payments
for all loans through April 2010.%

Plenary Findings of Fact No. 7: The Bank had a
practice of requiring certain loans to be approved by the
Senior Loan Committee, the Board of Directors, or both,

% Joint Ex. 15 (Joint Stipulations of Fact) at 17.
5% Second Amended Answer to Notice at 116.

ST ]d. at 117

8 Jd. at 120

% Id. at 118.
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depending upon the size of the loan.*

Plenary Findings of Fact No. 8: One of the renewed
loans was a $4,500,000 loan to Bedrock Holdings.*

Plenary Findings of Fact No. 9: Several of the Niel-
son Loans were due to mature on September 1, 2009, and
as of that date, the Nielson Entities stopped making pay-
ments on all of the Nielson Loans.” In November 2009,
Mr. Calcutt, Mr. Jackson, and Mr. Green all were aware
that the loans comprising the Bank’s largest lending rela-
tionship, the Nielson Entities, were approaching 90 days
past due.®

Plenary Findings of Fact No. 10: In a November 14,
2009 letter from Mr. Jackson to the Office of Financial and
Insurance Regulation for the State of Michigan (OFIR)
and copied to the FDIC, Mr. Jackson provided the Bank’s
formal response to an OFIR examination report, which
had listed several of the Nielson Loans for Special Men-
tion.* In this letter, certain of the Nielson Loans listed
for Special Mention were described as “performing”.%
Mr. Jackson’s letter did not disclose the fact that at the
time: (i) the Nielsen Entities had stopped payments on all
of their loans; (ii) the Bank was in the midst of extensive
workout negotiations that had been ongoing for more than

60 Id. at 9127.
61 Id. at 130.
62 Id. at 110.
8 Id. at 111.
64 Id. at 174; Joint Ex. 15 (Joint Stipulations of Fact) at 131.

8 Second Amended Answer to Notice at 176; Joint Ex. 15 (Joint Stip-
ulations of Fact) at 132.
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two months; or (iii) the Nielson Entities had described sig-
nificant financial difficulties, including poor or non-
existent cash flow and the reduction in value of numerous
properties that served as the Bank’s collateral, to the point
that the Nielson Entities were willing to give the Bank a
deed in lieu of foreclosure with respect to several such
properties.*

Plenary Findings of Fact No. 11: “Nonaccrual sta-
tus” is when a loan is past due for 90 days.”” On November
30, 2009, the day a majority of the Nielson Loans reached
90 days past due and were automatically placed on nonac-
crual, the Nielson Entities paid $600,000, the amount of
collateral released by the Bank, for the September, Octo-
ber, and November 2009 payments due on the outstanding
Nielson Loans, thus bringing them all current.® On or
about December 1, 2009, the Nielson Loans were taken off
nonaccrual.” The Bank funded the Bedrock Holdings
Loan on or about December 14, 2009.™

Plenary Findings of Fact No. 12: To avoid any gaps
in the loan documentation, the renewal documents were
backdated to September 1, 2009.™

Plenary Findings of Fact No. 13: Deposit accounts
were established for the Nielson Entities with the under-
standing that the proceeds of the Bedrock Transaction

%6 Second Amended Answer to Notice at 177; Joint Ex. 15 (Joint
Stipulations of Fact) at 133.

67 Ty. at 1377 (Calcutt).

88 Joint Ex. 15 (Joint Stipulations of Fact) at 718.
8 Jd. at 119.

™ Jd. at 121.

™ Joint Ex. 15 (Joint Stipulations of Fact) at 120.
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would thereafter be used to fund payments on each of the
Nielson Loans.” Mr. Calcutt, Mr. Jackson, and Mr. Green
each consented to the Bedrock Transaction and were
aware of its purpose.™

Plenary Findings of Fact No. 14: In March 2010,
based on information that Mr. Green provided to him,
Bank credit analyst Ian Hollands prepared a loan write up
for presentation to the Board regarding the loans to Bed-
rock.” The loan write up did not disclose that the loan
proceeds were intended to pay Nielson Loans through
April 2010.” Instead, Hollands wrote that the loan would
be used for “working capital,” notwithstanding that the
true purpose of the $760,000 loan did not meet the Bank’s
general definition of the term “working capital”.”® Mr.
Calcutt, Mr. Green, and Mr. Jackson each knew part of the
proceeds from the Bedrock Loan would fund loan pay-
ments on all of the Nielson Loans through April 2010.”
They also knew that the $4,500,000 existing loan renewal,
the $760,000 loan, and the $600,000 collateral release had
all been completed three months before the loan applica-
tion was presented to the Bank’s Board for its approval.™
Mr. Caleutt and Mr. Jackson initialed the loan write-up,

2 Id. at 115.
B Id. at 116.
™ Second Amended Answer to Notice at 131.
™ Id. at 136.
6 Id. at 132.
" Id. at 133.
™ Id. at 135.
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which reflected prior approval of the loan and loan exten-
sion.™

Plenary Findings of Fact No. 15: After the Bedrock
Loan transaction, and with the aid of the proceeds it gen-
erated, the Nielson Entities continued to make payments
on the Nielson Loans through August 2010.*

Plenary Findings of Fact No. 16: Several of the
Nielson Loans were scheduled to mature again on Sep-
tember 1, 2010. At or around this time, the Nielson
Entities, through Cori Nielson and Autumn Berden,
claimed the Entities had financial difficulties and were un-
willing to continue making loan payments.* As of the
September 1, 2010 maturity date, the Nielson Entities
once again stopped making payments on all of the Nielson
Loans.®

Plenary Findings of Fact No. 17: Between Septem-
ber 2010 and December 2010, Mr. Calcutt, Mr. Green, and
Mr. Jackson directly participated in negotiations with the
Nielson Entities, including one meeting in December 2010
attended by Mr. Calcutt regarding the outstanding
loans.* In December 2010, the Bank released $690,000 in
investment-fund collateral held by Pillay Trading LLC.*
As in the prior year, the released funds were again used
to make payments on all of the past-due Nielson Loans

™ Id. at 138; Joint Ex. 15 (Joint Stipulations of Fact) at 113.
80 Second Amended Answer to Notice at 139.

81 Id. at 140.

8 Id. at 141.

8 Id. at 142.

84 Id. at 143.

% Id. at 144; Joint Ex. 15 (Joint Stipulations of Fact) at 114.
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and to bring them current.*®* The Bank, through Mr. Cal-
cutt and others, negotiated with the Nielsons in early 2011
and then initiated foreclosure proceedings after the loans
went into default.”

Plenary Findings of Fact No. 18: Mr. Calcutt, Mr.
Jackson, and Mr. Green agreed to renew all of the ma-
tured Nielson Loans. To avoid any gaps in the loan
documentation, the renewal documents were backdated to
September 1, 2009.* After the Bedrock Transaction, pay-
ments on the Nielson Loans were made through August
2010.%

Plenary Findings of Fact No. 19: In May 2010 and
again in July 2011, Mr. Calcutt signed an Officer’s Ques-
tionnaire, each time affirming, among other things, that
he was not aware of any loans since the last exam that had
been renewed or extended with aceceptance of separate
notes for the payment of interest.”

Plenary Findings of Fact No. 20: In May 2010, the
Bank sold almost $2 million of the Nielson Loans to two
affiliates of the Bank.” This sale was the result of a dis-
cussion between Mr. Calcutt, Mr. Green, and Mr. Jackson,
and occurred shortly before FDIC examiners arrived for
a June 2010 examination.” Mr. Calcutt and Mr. Jackson
participated in the decision to sell the loans to the affiliate

86 Second Amended Answer to Notice at 145.
87 Id. at 1 51.
8 Id. at 120.
8 Id. at 9122.
% Second Amended Answer to Notice at 179.

9 Id. at 181; Joint Ex. 15 (Joint Stipulations of Fact) at 134.
92 Second Amended Answer to Notice at 182



219a

banks.” The Bank sold the loans shortly before the FDIC
examiners arrived for the June 2010 examination. In late
September 2010, shortly after the FDIC’s examination
concluded, the Bank then repurchased from the two affili-
ate banks the loans that had previously been sold.” At the
time of repurchase, the loans were delinquent and past
maturity.”

Plenary Findings of Fact No. 21: The Bank had in
the past contracted with a third party consultant to per-
form an external loan review of the Bank’s portfolio.” The
Bank’s Board also hired a third-party consulting firm to
investigate the handling of the Bank’s relationship with
the Nielson Entities.”

Plenary Findings of Fact No. 22: Several of the
Nielson Loans were scheduled to mature again on Sep-
tember 1, 2010.” As of the September 1, 2010 maturity
date, the Nielson Entities stopped making payments on all
of the Nielson Loans.”

Plenary Findings of Fact No. 23: In January 2011
the Nielson Entities stopped making payments; all of the
Nielson Loans, including the $760,000 Bedrock Loan, have

9 Joint Ex. 15 (Joint Stipulations of Fact) at 136.

% Second Amended Answer to Notice at 187; Joint Ex. 15 (Joint Stip-
ulations of Fact) at 138.

% Joint Ex. 15 (Joint Stipulations of Fact) at 138

% 96 Second Amended Answer to Notice at 189; Joint Ex. 15 (Joint
Stipulations of Fact) at 139.

97 Second Amended Answer to Notice at 1114.
% Joint Ex. 15 (Joint Stipulations of Fact) at 123.
9 Id. at 124.
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been in default since that time.'®

Plenary Findings of Fact No. 24: The 2009 Bedrock
Loan transaction and the December 2010 Pillay Trading
LLC Transaction were completed shortly before the end
of the 2009 and 2010 calendar years, respectively.'”

Plenary Findings of Fact No. 25: In December 2011,
the Bank issued a written response, signed by Mr. Calcutt,
Mr. Jackson, and other members of Bank management, to
the FDIC’s August 2011 examination findings.'®

Plenary Findings of Fact No. 26: Mr. Calcutt re-
ceived a bonus in certain years of his employment with the
Bank; the bonus was based on 4% of the Bank’s net after-
tax income.'”

Plenary Findings of Fact No. 27: In the event that a
Final Order to Pay Civil Money Penalties is entered in this
case, Mr. Calcutt has stipulated that he has the financial
ability to pay a civil money penalty of up to $125,000, the
amount set forth in the Notice.'™

5. Controverted Claims

Through its Notice of Intention, the FDIC alleged
that as of March 2010, the Bank’s Board of Directors had
not been made aware, either in writing or at any of the
preceding monthly Board meetings, that the Nielson En-
tities were the Bank’s largest loan relationship and were
having significant financial difficulties, that they had gone

100 Joint Ex. 15 (Joint Stipulations of Fact) at 129.
101 Second Amended Answer to Notice at 171.

102 Id. at 191.

103 Id. at 1117.

104 Joint Ex. 15 (Joint Stipulations of Fact) at 140.
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through several months without making payments on any
of their loans, that senior bank management (including
Mr. Calcutt) had been directly negotiating with the Niel-
son Entities during that time, and that the only reason the
Nielson Entity loans were current in March 2010 was that
the Bank, through the Bedrock Loan transaction, had pro-
vided the funds used to make all of the payments dating
back to September 2009.'”

In his Second Amended Answer, Mr. Calcutt denied
these factual claims, without elaboration.'®

A. Nature of the Bank’s Relationship with the Nielson
Entities, Generations Management, and Bedrock Holdings
LLC

Cori Nielson (now Chekhovskiy) testified that Gener-
ations Management manages the assets for the various
Nielson Family Trusts.'”” During the relevant period,
here specifically in 2009 and 2010, Generations had vari-
ous assets, including vacant land and commercial rental
real estate.'"™ Included in the assets managed by Genera-
tions were Frontier, an oil and gas company, and Team
Services, an oil and gas well servicing company.'”
Throughout this period, the assets managed by Genera-
tions had loans with Northwestern Bank.'"

105 Notice of Intention to Remove from Office and Prohibit from Fur-
ther Participation, Notice of Assessment of Civil Money Penalties,
Findings of Fact, Conclusions of Law, Order to Pay, and Notice of
Hearing at 137.

106 Second Amended Answer to Notice at 137.

107 Ty, at 930 (Nielson).

108 Id

109 1d. at 930-31 (Nielson).

110 1d. at 931 (Nielson); FDIC Enforcement Counsel Exhibit (EC Ex.)
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Autumn Berden served as the chief executive officer
for Generations Management, between at least 2008 and
2012."" The Nielson Entities, as identified in the record
in a Loan Summary Report issued by the Bank, consisted
of 35 limited liability companies, and are referred to in this
record interchangeably' as the Nielson Entities or enti-
ties of the Waypoint Management Group.'”® Ms. Berden
stated that these companies were Bank borrowers during

133 (chart identifying Nielson Entities with loans at Northwestern
Bank).

1 Ty, at 25-26 (Berden).

2 FC Ex. 64 at 3 (1/19/12 letter from Serub Caleutt to David K. Man-
gian, Assistant Regional Director FDIC: “The manager of Bedrock is
Waypoint Management LLC . . . [and] is managed by members of the
Nielson family, namely Cori Nielson, Keith Nielson, and Jonathan
Crosby. When the 2009 Loan was made to Bedrock, Northwestern
also had other outstanding loans with various entities managed by
Waypoint Management or other (entity) managers that were man-
aged by all or some of the managers of Waypoint Management.” See
also testimony of Mr. Calcutt at Tr. 1369, recognizing that the Nielson
Entities was sometimes referred to as the Waypoint Management re-
lationship, as the Bank’s largest loan or credit relationship throughout
2008 to 2011.

13 Ty, at 27 (Berden); Tr. at 227 (Gomez); EC Ex. 3 0002: EC Ex. 3 is
a binder of documents that had been sent to the FDIC. Tr. at 153
(Berden). The record reflects that Ms. Berden compiled the docu-
ments found in EC Ex. 3, having done so in response to a request from
Ms. Gillerlain. See Tr. at 179-80 (Berden). The record reflects that
FDIC Chicago Regional Case Manager Anne Miessner sent an email
to Theresa Gillerlain asking: “I was wondering if you should just ask
Cori if the $600M in 2009 and $687M in 2010 Pillay funds were depos-
ited into the bank to make the loan payments, and if so, which
account(?). This may make our tracing job easier. Also, did the bank
& borrower sign a collateral release agreement each time? If so,
would she be willing to provide us with copies?” Resp. Ex. 98.3.
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this period, and included Bedrock Holdings LLC.'

Ms. Berden testified that the Nielson Entities were
companies that engaged in multiple related businesses, in-
cluding holding vacant and developed real estate,
engaging in commercial and residential property rental
and home-building, holding oil and gas interests, and
more."” Each company had different owners, including
limited liability companies, trusts, and foundations.'

Ms. Berden stated that during the relevant period, the
holdings’ value was approximately $112 million, with $32
million held by various foundations and charitable trusts,
and $80 million available for collateral purposes or for pay-
ment on loans.'” Generally, the entities comprising the
$80 million would not hold liquid assets (that is, assets that
could be used in less than 30 days) — but would, instead,
consist of real estate assets and oil and gas assets, man-
aged by Generations Management."®

Ms. Nielson testified that many of the Nielson Entity
loans were due to mature in September 2009, causing her
to “initiate discussions with the Bank . . . regarding renew-
als of those loans and communicate with the Bank that we
needed to have significant loan modifications in order to

114 Ty, at 27 (Berden). Mr. Calcutt testified that during a meeting he
had with Cori Nielson in April 2008, he determined that the Nielsons
had “roughly $140 million of fair market value assets, but $112 million
of book value assets, and they had $39 million in debt,” with $7 to $9
million in cash or cash equivalents. Tr. at 1274 (Calcutt).

115 Id. at 29 (Berden).

116 Id

17 Id. at 31 (Berden).

18 Id. at 31-32 (Berden).
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be able to continue to service the debts.”' She testified
that there was a significant economic recession affecting
real estate, and that “[oJur ability to sell real estate was
nearly zero, and [Team Services], which had been histori-
cally a lot of cash flow was also going through a big
question as far as its future cash flow because the price of
oil had significantly plunged.”*

Describing how she and Generations Management
would work with members of the Bank’s senior manage-
ment, Ms. Nielson testified that she “primarily
communicated with Scrub Calcutt as the decision-maker”;
and Ms. Berden would have communications with Bill
Green “sort of on a more administrative level.”**

Describing his own role with the Bank and his back-
ground in banking, Mr. Calcutt testified that beyond an
undergraduate degree he holds a Master’s degree in busi-
ness, became a certified public accountant, worked for
Touche Ross, now Deloitte and Touche, for about seven
years, and then moved to northern Michigan, formed a
firm and was a CPA for over 20 years."™ While working
in that firm he was on the board of directors for several
banks, and went to Northwestern Bank full time at the
end of the 1990s."*

Ms. Nielson said that initially when she discussed the
need for loan modifications with Mr. Calcutt, “[t]he Bank
wanted renewals but they did not want to give any loan

119 Id. at 932 (Nielson).
120 1d. at 933 (Nielson).
121 Id. at 934 (Nielson).
122 Id. at 1263 (Calcutt).
123 Id.
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modifications to reduce any debt service. They felt that
they could not do that because it would cause red flags to
the regulators who reviewed their loans,” adding that Mr.

Green “said similar things to Autumn Berden”.’**

Elaborating on what she understood “red flags”
meant in this context, Ms. Nielson testified that Mr. Cal-
cutt expressed concerns about state and federal bank
regulators “coming in and looking over their loan portfolio
on a regular basis, so red flags were things that the regu-
lators would look at and cause them to scrutinize our loan
relationship more closely”.”” She added that where she
was seeking forbearance, Mr. Calcutt was unwilling to
give forbearance because that would be a red flag.'® She
agreed with the premise that as the two parties discussed
interest, forbearance, and deeds-in-lieu between Septem-
ber and November 2009, a resolution that involved deeds-
in-lieu was also regarded by Mr. Calcutt as unacceptable
as it, too, would be a red flag to regulators,.”

Asked for further details about Mr. Calcutt’s report
to her that with red flags there may be further scrutiny to
the banking relationship, Ms. Nielson testified:

So what he was saying was that the Regulators
then would look deeper into the loan relationship,
all the loan relationships between the Nielson En-
tities and the Bank. And I think it primarily all
went back to the idea of the legal lending limit.
And the Regulators trying to consolidate things.

124 Id. at 934 (Nielson).
125 Id. at 935 (Nielson).
126 Id. at 986 (Nielson).
127 Id. at 987 (Nielson).
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And he was trying to argue that they are sepa-
rate. And so any red flag would cause more
looking and more . . . scrutiny of the loan relation-
ship. And to the extent that they might sort of
figure out that how closely related these entities
are or the fact that if one of them is having an is-
sue, it’s really related to, to all of them having
issues.'®®

Included in the exchange between Mr. Calcutt and
Ms. Nielson was an email Ms. Nielson sent to Mr. Calcutt
on August 21, 2009, by which Ms. Nielson said she “was
trying to initiate discussions with the Bank regarding the
September 1st maturities of a substantial number of our
portfolios’ loans”." In her message to Mr. Calcutt, refer-
ring to the loans between the Bank and the Nielson
Entities, Ms. Nielson wrote that “We will not make our
September payment or any further payment until we have
the necessary meetings and discussions to reach an overall
restructuring of the relationship.”*

Providing context to this message, Ms. Nielson testi-
fied:

I'm trying to warn him ahead of time so that we
can make some progress on negotiating renewals,
and I was not going to be able to make the ma-
turity payments, nor for whatever loans were not
maturing I wasn’t able to continue making
monthly payments because most of those entities
also had loans that would be maturing and so

128 Id. at 1022 (Nielson).
129 I'd. at 935 (Nielson); EC Ex. 3 at 82.
130 I, at 936-37 (Nielson); EC Ex. 3 at 82.
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clearly they would be in default.™

Ms. Nielson testified that as of September 1, 2009,
none of the Nielson Borrowing Entities had the ability to
pay off the debts owed to the Bank, so at that time the En-
tities stopped making payments on those loans.'*

Continuing to deal directly with Mr. Calcutt, on Sep-
tember 21, 2009, Ms. Nielson sent him an email asking that
the Bank “suspend monthly payments until our cash flow
returns” with the expectation that once that flow returned
“our entities would resume payments until Northwestern
is completely paid in full including back interest.”'* She
wrote that “[t]he fact is that our entities do need a serious
restructuring of their loan payments for the next period of
time.”"* She wrote that “[a]t this point, some real estate
values are so poor that some properties may not have any
equity left in them, and some properties may not have
good potential for equity recovery in the near term,” ex-
plaining that “[t]he real estate market had dropped so
dramatically that a lot of our loans were underwater.”**

She wrote that cash flow from “a lot” of the Nielson
Entities was negative, and that what she needed was a
“[s]ignificant reduction in loan service payments.”’*® She
testified that she offered to share financial information

131 Ty, at 937 (Nielson).

182 Id. at 937 (Nielson).

1B ECEX. 3 at 89.

134 Id

135 Id. at 943 (Nielson); EC Ex. 3 at 89.

186 Tr. at 940-41 (Nielson). See also testimony of Mr. Jackson, con-
firming that some of the Nielson Entities held vacant land in 2009, and
stating that he could not recall ever seeing a global cash flow analysis.
Transcript of 2015 hearing (Tr. (2015)) at 1659-60 (Jackson).
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with the Bank, hoping that “any information we shared
would be in the context of settlement discussions,” but
that Mr. Calcutt declined at that time to seek any financial
information Ms. Nielson cared to offer.”

Ms. Nielson agreed with the premise that the purpose
of her letter to Mr. Calcutt was that she was asking for
debt forbearance to get the Nielson Entities through the
recession and, if the Bank (through Mr. Caleutt) would
work with her, it was her intention and objective to make
sure the Bank got fully repaid.” She also agreed that at
the time she wrote this letter, no one knew whether it
would take six months, or shorter, or longer, to reach that
goal.”™ She explained that whereas she sought to have the
Bank accept a reduction of payments on these loans, Mr.
Calcutt wanted increases in payments.'

Ms. Nielson added that the Nielson Entities through
Generations Management was looking at another way out
of their difficulties — by trying to make investments in
other cash-flow businesses — but that at no time in the re-
lationship had either Generations Management or Ms.
Nielson every made any promises that Nielson family
money would be used to pay back loans owed by the bor-
rowing entities."" Ms. Nielson said “We had no intention
to do things that were not part of the documentation of the
loans,” and generally there were no guarantees on the
loans in the Nielson Entities loan portfolio.'** She testified

187 Id. at 938-39 (Nielson).
138 Id.at 982 (Nielson).

139 Id

140 1d. at 983 (Nielson).

141 Id. at 943-45 (Nielson).
142 Id. at 946 (Nielson).
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that at no point prior to 2009 did Mr. Calcutt ever ask for
guarantees for these loans, and even if he had asked for
guarantees, none would have been given.'*

Ms. Nielson testified that the concern here was not
that the loans may go unpaid — but whether conditions
might arise whereby the Bank’s regulators would learn
the true nature of the common set of loans that had been
extended to the Nielson Entities. According to Ms. Niel-
son, Mr. Calcutt’s responses to her request to address
these loans “all relate[d] to red flags” — not that his “hands
were tied” because regulators were “actually requiring
them to do certain things” but rather “it was that the reg-
ulators were not aware of the loan relationship issues and
. .. the Bank didn’t want red flags to be thrown to cause
the regulators to scrutinize the loan relationship.”*** She
said Mr. Calcutt rejected Ms. Nielson’s offer to deed prop-
erties over to the Bank — testifying that Mr. Calcutt “did
not want that to happen because that would be a red flag
to the regulators.”'*

Continuing in their discussions about the loans in
question, on October 12, 2009 Ms. Nielson sent a letter to
Mr. Calcutt describing an offer Mr. Calcutt made to her
regarding the Nielson Entities:

You have offered to release Pillay LLC as collateral
and extend our loans for up to one year with interest-only
payments at the current mixture of 4% (floor) and 2.62%
(variable). The blended rate of this offer averages out to
3.7%. We have determined that our companies are able to

143 Id. at 946-47 (Nielson).
144 1d. at 941-42 (Nielson).
145 Id. at 947 (Nielson).
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accept this offer on the properties our companies desire to
keep in their portfolio.'*®

The Pillay collateral was, according to Ms. Nielson, an
asset of the Nielsons the nature and value of which “varied
through the years,” and she could not say whether at that
point “they were simply cash, but in prior years they had
been stock market investments.”™*” Ms. Nielson testified
that at this point, financially “it did not make any logical
sense for the Borrowing Entities that had loans underwa-
ter to continue to service those loans.'®

Mr. Calcutt described the solution involving the Pillay
collateral as one that Mr. Green had presented to the Sen-
ior Loan Committee: “I don’t recall the specifics of the
proposal other than it in part involved the taking of some
additional mortgages, security for the Bank and also the
release, a partial release of Pillay funds, which were their
funds,” along with a new $760,000 loan."’ At that amount,
however, the Senior Loan Committee lacked the authority
to approve the loan, but “would need to approve it before
it would go to the Board for approval.”'® Similarly, the
Senior Loan Committee lacked the authority to approve
the release of the Pillay funds — such a release required
the Board’s approval.™

46 BEC Ex. 3 at 8.

47Ty at 991 (Nielson)
148 Id. at 952 (Nielson).
149 Id. at 1285 (Calcutt).
150 Id. at 1286 (Calcutt).

11 d.; see also Joint Ex. 4 (11/16/09 email from Mr. Green to Mr. Cal-
cutt and other members of the Senior Loan Committee regarding the
Nielson Entities Loans).
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On October 26, 2009, in the continuing course of her
discussions with Mr. Calcutt, Ms. Nielson sent him an
email in anticipation of a meeting set to take place the fol-
lowing day.'™ Attached to the email was a spreadsheet
showing “a list of properties [that had been pledged to the
Bank to secure repayment of loans] that are underwater
that have negative cash flow.”'” Included in the transmis-
sion was a section “showing capital improvement
requirements that those buildings urgently need in order
to not start losing tenants.”* Ms. Nielson testified that
these were properties “that we felt the Bank could take
back. The loans were matured. We were underwater.”'”

Mr. Calcutt, on the other hand, testified that he had
no doubt that the Bank would be repaid, opining that
statements to the contrary by Ms. Berden or Ms. Nielson
constituted nothing more than “posturing” because “they
did have the funds.”*® When asked, however, whether he
did anything to determine whether or not Ms. Nielson was
or was not posturing — as by asking for financial infor-
mation — Mr. Calcutt responded: “I personally, no. But
that wouldn’t be my responsibility. It would be the
lender’s [i.e., Mr. Green’s] responsibility and Credit ad-
ministration to follow up on financial statements”.”” He

152 Ty, at 953 (Nielson); EC Ex. 3 at 101-02.
153 Ty, at 953-54 (Nielson); Ex. Ex.3 at 102.
154 Ty, at 954 (Nielson).

155 Id

156 Jd, at 1296 (Calcutt). See also testimony of Mr. Jackson, that the
Nielsons “stated on several occasions that they intended to make us
whole, and I believe that they had resources available that they were
choosing not to use. We felt they were posturing.” Tr. (2015) at 1668
(Jackson).

7Ty, at 1382 (Calcutt)
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stated that had he believed otherwise, “I would have done
what I did in 2011,” which was to “[pJut them on non-ac-
crual and undertaken collection efforts.”'®®

Mr. Calcutt explained why this negotiation approach
was, in his opinion, good for the Bank:

Well, because it left the door open for them find-
ing another bank which we had requested, to
refinance some of these loans. It gave us time in
hope that they would repay, pay off some of these
loans or sell the underlying collateral for some of
these loans and use the proceeds to pay the loan
off. And also they had Team Services’ cash flow
that we knew was there and that would have been
available to service the debt, not to mention their
oil and gas cash flow. So there were a number of
reasons that this loan made sense but it comes
back to the fact that they had financial resources
and ability and they did follow through on some of
these things.'

Ms. Nielson testified that “Scrub was not interested
in discussing any loan renewals or deeds-in-lieu individu-
ally. Everything had to be part of a global discussion.”®

158 Ty, at 1296 (Calcutt).
159 Id. at 1297 (Calcutt).

160 Id. at 956 (Nielson). See also testimony by William Calcutt regard-
ing his advice to the Bank in January 2012. Although he testified that
he was not part of developing the Bank’s strategy in its negotiations
with the Nielson Entities, he wrote “During the last year, Northwest-
ern has unfortunately discovered the character of the current
managers of Bedrock, who are also managing other entities which
Northwestern has financed (Nielson-Related Entities) is less than ac-
ceptable. Ifit had been previously known what it has since discovered,
it would have altered the judgment in the negotiation and renewal of



233a

In fact, she said the discussion did lead to a “one year re-
newal” that would be funded from three different sources:

One is some of our cash flow -- one, some of our
cash reserves, excuse me. And by “our,” I mean
the broader Nielson Groups’ cash reserves. And
also it would be funded partially by a new loan to
Northwestern Bank by Bedrock. And it would
also be partially funded by Northwestern Bank
releasing some collateral. It had collateral on
some liquid cash, basically. And so Northwestern
would lift its security on that so that we could then
use that cash to also make the debt service.'"

that financing. Among other things, Northwestern would perhaps not
have, as a negotiation tactic, cajoled those managers into the renewal
of loans by informing them that pressure would be brought to bear by
Northwestern’s regulators if their loans became non-performing
which would result in Northwestern having to play ‘hardball.” Alt-
hough Northwestern believed, and still believes, that they have the
financial capacity to perform their loans, Northwestern now realizes
that such threats did not have their intended effect. Instead, those
managers have tried to unserupulously contend, in an attempt to re-
negotiate and renege on their loan obligations, that those threats were
part of some scheme to mislead Northwestern’s regulators. That cer-
tainly was not the case. Those threats were only intended to compel
them to honor their loan obligations.” Tr. at 1156, 1178 (W. Calcutt);
Resp. Ex. 69. See also testimony of Mr. Doherty that in the course of
negotiations, the Nielsons “had given us financial information that in-
dicated that they had substantial liquidity. Millions of dollars. They
gave us a plan that indicated that they did not expect any sales, real
estate sales, for five years. And, you know, they were not going to
make payments but rather use their liquidity to buy other busi-
nesses.” Tr. at 1206 (Doherty).

161 Ty, at 957 (Nielson). See also EC Ex. 133, representing the agree-
ment showing a loan of $760,000 along with the release of $600,000 in
collateral.
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Ms. Nielson confirmed that at the time this deal was
struck, the Nielson Borrowing Entities owed the Bank ap-
proximately $38.7 million, and that under the deal, the
loans could be serviced for a total of twelve months, with
eight months paid by the loan and four months self-
funded.'®

Ms. Nielson acknowledged that in May 2009 she and
her brother, Keith Nielson, sent letters to the Bank at Mr.
Calcutt’s request.'® She explained her reason for doing
so thus:

[Scrub] spoke to us a lot about Regulators and when
they were visiting. And he had told us that Regulators
were coming and that they had flagged certain borrowers
as potentially related at potentially [sic] to consolidate
their loan balances together, and so he had requested that
we provide something to put into the loan files saying
about how they are, they are separate from other borrow-
ers and potentially also commenting about principal pay-
down which was another thing that he said the Regulators
had commented about. These loans a lot of them were in-
terest-only and not actually seeing any loan pay-down so
he wanted us to comment about future potential for loan
paying, loan pay-downs.'®

Keith and Cori Nielson complied with Mr. Calcutt’s
request. In Keith Nielson’s May 1, 2009 letter regarding
NRJ LLC, for example, Mr. Nielson wrote to Mr. Calcutt
that “[although this economy is not a favorable environ-
ment, our business is holding up quite well. We have

162 Id. at 957-58 (Nielson).
163 Id. at 969 (Nielson); Resp. Ex. 12.
164 Ty, at 969 (Nielson).
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always serviced our loans with Northwestern Bank on
time, and we plan to continue to do as we have always
done.”'® Similarly, Cori Nielson wrote a letter to Mr. Cal-
cutt, also dated May 1, 2009, regarding Jade Venture
Group LLC, stating “We have always made our loan pay-
ments on time and would continue to do s0.”'%

According to Ms. Nielson, when September 2010 came
around, “it was much the same as the prior year, where we
tried to initiate renewal discussions, and we let the Bank
know we needed significant loan modifications.”'” With
the exception of Generations Holding, the real estate mar-
ket had not improved."™ Once again the Nielson Entities
stopped making payments o n the loans, effective Septem-
ber 1, 2010.'%

Ms. Nielson acknowledged that it had been her inten-
tion to trigger the Bank’s reaction to red flags that the
FDIC would recognize with respect to these loans: she
identified a series of letters addressed to Mr. Calcutt,

165 Resp. Ex. 12.

166 Ty, at 968-75 (Nielson). Resp. Ex. 13. See also, to the same effect,
Resp. Ex. 14 (regarding Blueridge Holdings LLC), Resp. Ex. 15 (re-
garding Bedrock Holdings LLC), and Resp. Ex. 16 (regarding
Immanuel LLC).

167 Ty, at 958-59 (Nielson).

168168 See testimony of Ms. Nielson that the extreme difficulty in the
summer of 2009 to sell real estate “did not apply to homes Generations
Development was building. . . . Generations Development was never a
company that was having trouble.” Tr. at 994. Team Services, owned
in part by Bedrock, likewise, had positive cash flow for some of this
period. Ms. Nielson testified that she offered to renew on some loans,
including the Generations and Bedrock loans, but the Bank wanted a
global deal. Tr. at 1000 (Nielson).

169 Ty, at 959 (Nielson).
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which she testified she sent in September 2010 for two rea-
sons: first, to communicate to Mr. Calcutt that “these
entities cannot make their debt service payments,” and
second “to get paperwork in the [Bank’s] file that would
sort of throw red flags . . . because our loan negotiations
were so hampered by the fact that Northwestern Bank
didn’t want to throw any red flags were regulators would
9 170

pick up on”.

Elaborating, she testified: “So: We sent these letters
thinking the letters would go in the file and that would in
and of itself throw any red flags or cause whatever scru-
tiny it caused, but it would free our negotiations to be able
to, to come to reasonable loan modifications.”*™ Notwith-
standing that these letters would likely constitute red
flags, Ms. Nielson said they did not actually lead to any
sort of agreement with the Bank prior to the loans’ ma-
turity date.'™ She said no agreement was reached until
after Bill Green’s December 11, 2010 email to Autumn
Berden, which provided for additional release of Pillay col-
lateral to fund five months of payments, from September
2010 to January 2011.'"

Ms. Nielson testified that eventually she determined
to provide banking regulators with copies of the ex-
changes between herself and Ms. Berden (acting on behalf

170 Ty, at 960-61 (Nielson); EC Ex. 3 at 31-42 regarding Nielson Enti-
ties Immanuel, Sunny, Bedrock Holdings, Tall Timber, Moxie,
Frontier Energy, Blueridge Holdings, Jade Venture, and NRJ. See
EC Ex. 3 at 31 regarding the date of September 2010 and Tr. at 961-
62 (Nielson).

Ty, at 960 (Nielson).
172 Id. at 962 (Nielson).
178 Id. at 962-64 (Nielson); EC Ex. 3 at 165-67.
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of the Nielson Entities) and Mr. Green and Mr. Calcutt
(acting for the Bank).'"™ In July 2011, she assembled a
binder with approximately 267 pages of copies of emails
recording the discussions between these parties, high-
lighted parts of those emails, and sent the binder to the
FDIC."™ This became what is shown in the record as
FDIC Exhibit 3. She testified that she did this un-
prompted by the regulators, and supplemented the
original email copies with highlighting that she hoped
would reflect “different categories of things I was trying
to point out to the regulators.”™

Inasmuch as the contents of this binder were predom-
inantly emails from Ms. Nielson as a Bank borrower, Mr.
Calcutt testified that he would have assumed that the
emails “were in the loan file.”'” As will be discussed be-
low, however, the record reflects otherwise.

B. History of Regulators’ Concern

The Bank’s lending relationship with the Nielson En-
tities had been a subject of review by the FDIC’s
examiners since at least 2008. According to the FDIC’s
2011 Report of Examination,'™ the relationship had been
a cause of regulatory concern in each of the three prior
reports (2008, 2009, and 2010).'"

14 Ty, at 967 (Nielson).

1% Id. at 968 (Nielson).

176 Id. at 967-68 (Nielson).

177 Id. at 1313 (Calcutt).

18 EC Ex. 48 (Start Date: 8/1/11; As of Date: 6/30/11).

19 Ty, 725-27, 750-53 (Miessner); ED Ex. 48 (2011 Joint ROE) at 40;
EC Ex. 22 (7/23/10 Joint Management Exit Meeting with Manage-
ment Responses); EC Ex. 19 (2010 FDIC ROE); Joint Ex. 2 (2009
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Mr. Calcutt advanced a theory, however, suggesting
regulatory action came only when the FDIC’s Case Man-
ager, Anne Miessner, became involved with the Bank’s
examination. Mr. Calcutt testified that Northwestern is
referred to as a community bank, which means that the
Bank “believes in . . . taking care of our customers but
building relationships with our deposit customers and our
borrowers. Strong, personal relationships.”™ Consistent
with his theory that regulatory conflict arose only when
Ms. Miessner began participating in the Bank’s supervi-
sion, Mr. Calcutt testified that given his experience as a
CPA, he understood that the Bank’s examiners “had a job
to do,” and that “all went well until 2010.”*' The record,
however, does not support Mr. Calcutt’s testimony that
“all went well” until 2010.

In his own testimony, Mr. Calcutt acknowledged that
the Bank’s examiners started to become concerned about
the aggregate size of the Nielson relationship before 2010:

I can’t recall whether it was in 2006 or ‘07 that
they aggregated the Nielson Loans in their Re-
port of Examination and ultimately became a unit
borrowing issue; and there was, of course, a con-
flict with the federal and the state rules on unit
borrowing or loans to one borrower. They were
aggregated from then on. From the beginning,
and I can’t say which year exactly, 2006 or '07
every year the Nielson Loans were listed in the

Michigan ROE). See also Tr. at 813 (Miessner); Resp. Ex. 77 (2006
ROE)

180 Ty, at 1264 (Calcutt).
181 Id
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Report of Examination.'

As the FDIC’s Case Manager responsible for super-
vising the Bank, Anne Miessner testified that in her
review of reports of examinations conducted in 2006 and
2007, she saw that examiners found no significant basis for
regulatory concern regarding Bank Management (i.e., the
Management component in the Bank’s Capital adequacy,
Assets, Management capability, Earnings, Liquidity, and
Sensitivity — its CAMELS rating), and that the same was
true with respect to the Bank’s Composite rating.'® She
testified that she had reviewed the FDIC’s 2008 Report of
Examination, which indicated the Bank was in satisfactory
condition overall but also reflected that as of the Decem-
ber 31, 2007 Examination Date, Bank management had
been alerted to regulatory concerns pertaining to Part 323
of the FDIC’s Rules and Regulations due to repeated in-
stances where the Bank did not obtain an appraisal or
accepted an appraisal prepared for the borrower, in viola-
tion of Part 323 of the FDIC’s Rules and Regulations.'

Further demonstrating that regulatory supervision
was a concern of the Bank prior to Ms. Miessner’s entry
into the scene, Mr. Calcutt wrote a letter dated August 4,
2008, to the attention of the FDIC’s Division of Supervi-
sion, to Allen E. Clark, Jr., with respect to the FDIC’s

182 Id. at 1275 (Calcutt).

18 Jd. at 814-15 (Miessner); Resp. Ex. 77 at 5 and Resp. Ex. 78 at 3.
See also testimony of Examiner O’Neill, that Bank management rat-
ings were high in 2006 through 2008, with the executive team being
described by Michigan examiners as “experienced and knowledgea-
ble” when examined by the State as of April 13, 2009. Tr. (2015) at
609-12 (O’Neill); Resp. Exs. (2015) 77, 78; Joint Ex. (2015) 2.

184 Ty, at 816 (Miessner); Joint Ex. 1; Tr. at 728 (Miessner); Joint Ex.
1 at 20.
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2008 Report of Examination.'™ In his letter to Mr. Clark,
Mr. Calcutt took angry exception to “several of the ratings
set forth in that Report,” averring that “some of the com-
ments or criticisms in that Report are erroneous or
misleading, and overall manifest an excessive ‘bureau-
cratic,’ rather than a substantive ‘performance’ analysis.”

Elaborating on this point, Mr. Calcutt wrote:

Based on its observations during the examination,
Northwestern was left with the impression that
the ratings and criticisms of Northwestern were
spawned by your examination team’s lack of: 1)
professionalism; 2) knowledge of the banking
market in northern Michigan; and 3) business or
economic experience. The unprovoked hostility of
one or more of the examiners, as reflected by
many comments made during the examination,
made it clear to Northwestern and its personnel
that the FDIC, or its examiners, had some sort of
negative attitude before undertaking this exami-
nation. Although Northwestern marshaled
substantial performance review documentation
for the examiners’ review, it was simply ignored.
While the FDIC’s policies prohibit abuse, retalia-
tion or retribution, your examination team
appeared to have a “preconceived” agenda.'™

The record thus reflects that all was not well between
Mr. Caleutt and the FDIC in 2008, notwithstanding Mr.
Calcutt’s testimony to the contrary.”™ Mr. Calcutt’s use

1% Resp. Ex. 79.
186 Id. at 1.
187 T, at 1363 (Calcutt).
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of ad hominem invective in 2008 may have been charac-
teristic of the ordinary tenor of his relationship with the
Bank’s regulators over the years, but it is clear his sense
of antipathy towards regulators preceded Ms. Miessner’s
arrival.

Ms. Miessner testified that she also reviewed the 2009
Report of Examination by the Michigan OFIR (reflecting
an examination as of April 13, 2009), which, while finding
the Bank “fundamentally sound,” nevertheless “listed the
Nielson relationship as special mention and included sev-
eral credit administration and underwriting weaknesses
that were indicative of a deteriorating financial condi-
tion.”'™

Elaborating, the 2009 Michigan ROE reported that
although the Bank’s overall financial performance “has
deteriorated due to the adverse economic conditions as ev-
ident by the declining level of earnings and rising amount
of problem credits, management has been able to maintain
the financial condition of the institution at a satisfactory
level.'™®

In addition to the findings of the Michigan examiners,
the FDIC had by December 2009 identified concerns that
led Ms. Miessner to identify Special Mention loans at the
Bank related to the Nielson Entities (through Waypoint
Management'?) totaling $38 million, where the writeups

188 Jd. at 726, 818-19 (Miessner); Joint Ex. 2. Note that in his testi-
mony, Mr. Calcutt is shown Resp. Ex. 81 and identified it as the State
of Michigan Exam from April 13, 2009. Tr. at 1354 (Calcutt). There
is no Resp. Ex. 81, but the Exam is in the record as Joint Ex. 2.

189 Tp, at 820 (Miessner); Joint Ex. 2 at 8.

190 Ms. Miessner identified Resp. Ex. 37 as a chart showing “the vari-
ous Nielson or Waypoint loans or credits”. Tr.
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for the relationships “describe the inability of the borrow-
ers to make interest payments and express that the lack
of monitoring may be allowing the extension of funds un-
der one entity to keep another entity current.””!

Ms. Miessner testified that the Michigan examiners
noted that the “Bank had implemented improper repay-
ment structures on many of the [Waypoint] loans. That it
appeared there were draws being made on loans to keep
other loans current.”'” The Michigan report also raised
concerns that seven of nineteen of the entities within the
Waypoint relationship “did not produce enough cash flow
to service their own debt,” and that the Bank “had not ap-
propriately documented the use of loan proceeds or the
source of repayment on the loans.”'

Also of concern based on the 2009 Michigan Report
was the finding that through the Waypoint Management
relationship, the Nielson Entities represented 53 percent
of the Bank’s Tier 1 capital."” Ms. Miessner testified that
“anytime there’s a concentration of over 25 percent of cap-
ital to an inter-related group of borrowers, that gives the
FDIC [cause] for concern and we have specific guidance

on how to manage concentrations of that size”.'”

at 730 (Miessner).

91 Ty, 726-27 at (Miessner); EC Ex. 9.
192 Ty, at 729 (Miessner).

193 Id. at 729-30 (Miessner).

194 1d. at 733 (Miessner); Joint Ex. 2.

19 Ty, at 733 (Miessner). Also raised prior to the 2011 Examination
were concerns, expressed by James Russell, Examiner in Charge for
the FDIC’s 2010 ROE, that the Bank’s management, in Ms.
Miessner’s words, was “siloing the exam process”. Tr. at 746-50
(Miessner); Resp. Ex. 84 at 5. As Ms. Miessner put it, “If we do not
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Through a letter dated November 19, 2010, the
FDIC’s Regional Director put Mr. Calcutt and members
of the Bank’s Board of Directors on notice that the FDIC
“is concerned with the manner in which the bank is being
operated and the failure of the Board to correct problems,
which could ultimately pose a threat of loss to the Deposit
Insurance Fund.”"” Because of these concerns, the Re-
gional Director proposed that the Bank and the FDIC
enter into a Consent Order pursuant to section 8(b) of the
Federal Deposit Insurance Act.'”

For his part, Mr. Calcutt dismissed the regulator’s
concerns regarding the Bank’s failure to ensure recent ap-
praisals were supplied in conjunction with loans to the
Nielson Entities, telling the Bank’s regulators in 2010 that
“[Bank] management is not concerned with appraised val-
ues and relies primarily on guarantor strength and
character.”'® Echoing this dismissive reaction, in re-
sponse to questions by regulators during a conference
reflected in the 2010 ROE, responding to the examiners’

have access to the Bank’s records, then we’re not able to do our jobs.
If we do not have access to the Bank’s other employees, that impedes
our ability to do our jobs.” Tr. at 751 (Miessner). See also Tr. at 779-
80 (Miessner); EC Ex. 36 (2/23/11 email from Dick Jackson to Denise
Keely, responding to Ms. Keely’s email regarding questions pre-
sented by an FDIC examiner concerning the contents of the file for
North Park Holdings, where Mr. Jackson wrote to Ms. Keely “This is
a credit that they should discuss wit [sic] mike Denise, same on all the
Nielsons. Be careful what you say on any of these.”)

19 EC Ex. 27.
197 14,

198 Tr. at 772-73; EC Ex. 19 at 11. Given the lack of personal guaran-
tees supporting the Nielson Entities portfolio, it

is not clear what “guarantor strength and character” Mr. Calcutt is
referring to in this context.
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questions regarding the adequacy of risk management
policies and practices, the Bank’s Chief Credit Officer,
Mike Doherty, added that the FDIC “has changed the ap-
praisal regulations since the last examination, and that the
Bank’s underwriting will continue to focus on principals
and guarantors.”'”

C. The FDIC’s 2010 Examination

FDIC Examiners from the Chicago Regional Office
conducted the Bank’s 2010 Examination.” Examiner
Charles Bird served as a loan examiner for that Examina-
tion.”" In preparation for this examination, Mr. Bird
reviewed the 2009 Report of Examination prepared by the
State of Michigan (examination as of April 13, 2009).2

Mr. Bird noted that the Michigan examiners reported

19 EC Ex. 19 at 11 (page 9 of the ROE).
200 Ty, (2015) at 762 (Bird).

201 Mr. Bird has been a Commissioned Bank Examiner for the FDIC
since 1989. Over the nearly 30 years of his service with the FDIC he
has participated in close to 200 bank examinations and has been the
examiner in charge in close to 100 examinations. His eduecation in-
cludes an undergraduate degree in 1981, attendance at on the job
training programs throughout his service at the FDIC, covering the
basies of examination, analytical and loan schools, continuing educa-
tion in specialty examinations, schools focusing on fraud and interest
rate risk, experience in serving as examiner for problem banks, and
experience in circumstances that led to enforcement actions being
taken against officers of banks under sections 8(e) and 8(i) of the FDI
Act. Tr. (2015) at 758-61 (Bird).

202202 Ty, (2015) at 763 (Bird); Joint Ex. (2015) 2. Mr. Bird’s role in the
examination was limited to the review of the Nielson credits. Tr.
(2015) at 885 (Bird). Mr. Bird testified that with approximately 48
Nielson loans to review, his schedule permitted about one hour of re-
view time per loan. Tr. (2015) at 890 (Bird).
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that the Bank’s Waypoint Management relationship re-
ferred to “a lot of money lent to the interrelated group in
relation to the Bank’s capital.”®® He testified that the
Waypoint Management relationship “was listed for special
mention in the Examination Report and these would have
been all of the borrowing entities under the Waypoint
Management relationship and the amounts that were out-
standing to the different entities at that time.”*"

In conducting the loan review for this ROE, Mr. Bird
met with Mr. Green during the second week of the exami-
nation, during which time he and Mr. Green discussed the
Waypoint and Nielson Entity loans.?” Mr. Bird noted in
particular that with respect to the Waypoint relationship,
“there was a lack of guarantee from the borrowing enti-
ties. There was some concessionary type of financing.
Interest-only that was extended” and instances “of some
loans that had been unreduced for some time.”” He
stated that as of June 21, 2010, the loan linesheet reflected
Waypoint’s current note balance was $4.5 million.*”

Mr. Bird testified that in the course of his examination
of the Bank’s loans, he expected to find for each loan doc-
umentation in the credit file for the loan that included
financial statements of the borrowing entity and any other
financial information needed to assess the credit; and in

203 Ty, (2015) at 764 (Bird); Joint Ex. (2015) 2 at 20-21 (ROE pages 18-
19).

204 Ty, (2015) at 765 (Bird). Mr. Bird testified that Mr. Green was not
at the Bank during the first week of the examination. Tr. (2015) at
787 (Bird).

205 Ty, (2015) at 781 (Bird).

206 Id. at 767-68 (Bird).

207 Id. at 773 (Bird).
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the collateral file he expected to find items like a deed of
trust, mortgage, title insurance, or other documentation
showing the Bank had perfected its liens with respect to
the loan.®® In instances where an officer corresponded
with a customer regarding a loan, Mr. Bird said he would
expect the proper file would contain that correspondence,
including email transmissions, regarding the meeting.*”
He said he would expect that this would include both pos-
itive and negative information as it relates to a loan.*°

Mr. Bird testified that included in the Bedrock loan
file was the Officer’s Memo to the File, by Mr. Green,
dated June 4, 2010.*' In this Memo, Mr. Green stated that
“the loan continues to perform. All payments are current
and have been current.””® In his discussion with Mr.
Green about this loan and the Memo, Mr. Bird found the
file contained no negative credit information regarding

208 Id. at 772-73 (Bird). For the collateral files, Mr. Bird testified that
“[ilf I was covering a piece of property on that that secures that credit,
and the current insurance on that credit file is on the top; seeing they
go chronologically, I would not look at the rest of the insurance that’s
underneath that insurance tab. So going back to your first point,
there would be no need for me to flip through that. So I will retract
my statement, if you will, on flipping every single page in that file.”
Tr. (2015) at 892 (Bird). Asked about this during cross-examination,
Mr. Bird testified that although he needed to go through the file very
carefully and determine the financial characteristics of the borrower
and the collateral, “I had adequate time in order to look at the files”
and did so with all of the files, including the Bedrock Loan file. Tr.
(2015) at 894, 896 (Bird).

209 Ty, (2015) at 773 (Bird).
210 Id

21 Ty, (2015) at 780 (Bird); FDIC Enforcement Counsel Exhibit from
2015 hearing (EC Ex. (2015)) 20 at 28-30.

22Ty, (2015) at 783 (Bird); EC Ex. (2015) 20 at 29.
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the Bedrock Holdings loan, nor was any negative infor-
mation presented by Mr. Green.” He “passed” the loan,
meaning that — based on Mr. Green’s positive memo and
the recent Board approval — all were “indicative of a credit
relationship that was moving in a positive direction” and
thus did not need to be classified as “substandard,”
“doubtful,” or “loss”.?™

Mr. Bird testified that he did so not knowing that both
the release of the Pillay collateral and the new loan of
$760,000 had occurred in December 2009, not March 2010,
or that the proceeds of both were used to pay past
amounts due on the Bedrock loan and on other loans to
Nielson-related entities.”® He testified that had this in-
formation been provided at the time of this examination,
“it would have given [him] serious concern, first of all, that

23 Ty, (2015) at 789 (Bird).

A4 Id. See also testimony of Mr. Jackson, that the assets discussed

during Classified Assets Committee meetings were assets “that are
having, experiencing difficulties or delinquencies.” Tr. (2015) at 1686
(Jackson).

215 Ty, (2015) at 791-92 (Bird). Mr. Bird identified Respondent’s 2015
Exhibit (Resp. (2015)) Ex. 136 at 38 as a document that had not been
shared with him, but that details the use of Pillay Funds that had been
released on November 30, 2009 for use in servicing the Nielson Entity
loans. Tr. (2015) at 793 (Bird). Also not disclosed to Mr. Bird during
this meeting was information describing the proposed use of $738,000
in Bedrock loan proceeds to fund principal payments on other loans.
Tr. (2015) at 793-94 (Bird); EC Ex. (2015) 3 at 113. Also not provided
to him during the 2010 exam was the November 16, 2009 memo from
Mr. Green to Mr. Calecutt that reflects that Northwestern would pro-
pose “a loan of $760,000 to be used to cover principal payments” of the
Nielson loans. Tr. (2015) at 795-96 (Bird); Joint (2015) Ex. 4. Mr. Bird
testified that had he seen this memo to Mr. Calcutt, “it would have
been a serious red flag that the Bank is extending additional credit to
pay on other Notes inside this relationship.” Tr. (2015) at 796 (Bird).
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the Borrowing Entities are demonstrating an inability to
repay their debts.”*'

Mr. Bird testified that documents that had been con-
cealed from him during the 2010 examination — including
the November 16, 2009 memo from Mr. Green to Mr. Cal-
cutt reflecting the plan to use proceeds from the $760,000
Bedrock Loan to service other Nielson Entity loans,
showed the Nielson lending relationship “in a much differ-
ent light as far as what’s the inability to pay under
contractual terms”.*” He stated the Nielsons had a “sig-
nificant lending relationship to the Bank,” adding that “it’s
a concentration of credit. And if these lending relation-
ships have an inability to pay their debt, we would classify
the credit and it would, you know, it could lead to loss for

Sure.77218

Elaborating on this point, Mr. Bird testified that while
the $760,000 loan was “large enough” on its own, “collec-
tively it’s supporting a concentration that was in 2009
[between] $35 and $37 million.”*® With respect to the
safety and soundness of the Bank, Mr. Bird testified,
“you’re trying to measure risk in relation to the Bank’s
capital. So when that risk gets larger as this credit rela-
tionship and the whole Waypoint relationship is, it exposes

26 Ty, (2015) at 795 (Bird). To the same effect, see testimony from Mr.
Bird regarding Frontier Energy LLC, Tr. (2015) at 852-54 (Bird);
Generations Development LLC, Tr. (2015) at 853-55 (Bird); Imman-
uel LLC, Tr. (2015) at 855-56 (Bird); Jade Venture LLC, Tr. (2015) at
8856-57 (Bird); North Park Holdings, Tr. (2015) at 858-61 (Bird); Tall
Timbers LLC, Tr. (2015) at 859-61 (Bird); all of the Nielson loans, Tr.
(2015) at 860 (Bird); EC Ex. (2015) 20.

2T Ty, (2015) at 796-97 (Bird).
218 Id. at 798 (Bird).
29 Id. at 797 (Bird).
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the Bank to a significant risk to its capital account if some-
thing were to go wrong with the credit relationship.”*

Mr. Bird testified that although the Commitment Re-
view presented to the Board for the Bedrock Loan showed
December 3, 2009 as the loan date, and the detailed write-
up in the Review showed a nine-month loan with a ma-
turity date of September 1, 2010, he did not notice the
discrepancy in the March 16, 2010 write-up. “I did not cor-
relate the Application date with the Note date when I
reviewed it.” Further, he testified that while he under-
stood that *'Pillay funds were released as noted in the
Review, he did not gather information about why they
were released.” He said that had he been provided doc-
uments during the 2010 examination showing how the
Bedrock Loan and Pillay Collateral funds were to be dis-
tributed among the Nielson entities, documentation that
showed how the entities’ loans were being serviced, that
would have indicated an unsafe and unsound transaction.

20 Id. at 798 (Bird). But see Mr. Calcutt’s testimony that “for some
years the [Bank’s] holding company not only had its own assets that
generated some income but it had a line of credit so it had capacity to
make dividend payments to shareholders” such that the roughly $38
million amount of the Nielson relationship was “absolutely not” suffi-
cient to put the Bank at risk of failure. Tr. at 1349 (Calcutt).
According to Mr. Caleutt, “each of the Nielson Loans was individually
underwritten. It had sufficient collateral, sufficient cash flow. And
obviously the Bank, I wasn’t there, but obviously we had plenty of col-
lateral and cash flow to go after, and so no, I seriously question
whether it would have suffered any loss.” Tr. at 1349 (Calcutt).

21 Tr. (2015) at 898-99 (Bird).
22 Id. at 900-01 (Bird).
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According to Mr. Bird:

If T would view this in the entirety of the Way-
point transaction, my review of it would be, my
analysis right now would be that you've got a dis-
tressed relationship that can’t pay their debts;
and this transaction that is basically trying to just
pay for an extended period of time, to me it’s a
very large interest capitalization and a reduction
in the collateral protection. I would say that this
is a hazardous transaction.”

When regulators met with members of the Bank’s
Board of Directors to discuss both the 2010 ROE and the
proposed Consent Order, Board members reported, ac-
cording to Ms. Miessner, that “they were not aware of the
ongoing nature of these weaknesses that we were citing in
the 2010 report.”® TUpon considering the Board mem-
bers’ commitment to increase their oversight over the
Bank’s management, “the FDIC decided instead of pursu-
ing a Consent Order [it would] pursue a Section 39
Compliance Plan which is designed more specifically to
address safety and soundness concerns as set forth in Part
364 of the FDIC’s Rules and Regulations.”*

Apparently overlooking the antipathy against the
Bank’s regulators that he had displayed in 2008, discussed
above, Mr. Calcutt described the tenor of the 2010 Exam-
ination “a total change from our past history in the sense
of strong ratings, but that relationship ended, deterio-
rated during that exam on a couple of very emotional

23 Id. at 800 (Bird).

24 Ty, at T78-79 (Miessner).
25 Id. at 778 (Miessner); EC Ex. 40.
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issues. One is that several of our female long-term em-
ployees were made to cry and that filtered throughout the
organization, so we had some very upset people.”**

According to Mr. Calcutt, the examiners at this time
“told us just to get rid of” customers who were struggling
to make payments.”" He offered the example of an 80
year-old widow who was “making some sort of payment”
but “the Examiner didn’t care and wanted us to just throw
her out in the street. And again, that resonated through-
out the Bank and was very upsetting.””® Mr. Calcutt
testified that unlike prior exams, while he had asked the
examiners to communicate “as to what issues or concerns
you have so that we can discuss them,” “none of that took
place. So in having these emotional events related to
throwing customers out in the street and crying people,
the meeting did not go well.”**

226 Ty, at 1265 (Calcutt).
227 Id

28 Id. Apart from this testimony, there is no evidence supporting Mr.
Calcutt’s factual claim regarding the example presented.

29 Id. at 1266 (Calcutt). See also Mr. Calcutt’s testimony regarding
the exit meeting he had with the FDIC’s examiners, including David
K Mangian, FDIC Assistant Regional Director, in which he stated
that Mr. Mangian told him the Bedrock Loan made “economic sense”
and that “[t]he other thing that struck me, that kind of comes back to
throwing people on the street which the FDIC forced on us is that we
had a couple employees during the Great Recession who were really
struggling financially. In one case, one of our female employees in-
herited a couple of baby grandchildren because their daughter got
thrown in jail, and they had no money, they had no bedding, no sheets,
clothes, nothing. So some of us personally reached into our pockets.
And then the Bank threw some money into the pot and we received
bloody hell criticism for that from the FDIC.” Tr. at 1340-41 (Cal-
cutt). Apart from this testimony, there is no evidence in the record
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Before beginning the examination that would produce
the 2011 ROE, FDIC examiners conducted a visit that
produced Visitation Findings and a summary in February
2011.%° In answering those findings, on June 30, 2011 the
Bank (over Mr. Jackson’s signature) responded to find-
ings concerning the Nielson/Waypoint loans. Where the
Findings reported that the Bank’s “Board continues to al-
low management to administer loans related to the
Waypoint Management Group/Nielson family in a manner
inconsistent with prudent banking practices,” Mr. Jack-
son responded by stating, in pertinent part, that “[t]his
relationship has existed with the lending officer for more
than twenty years, and with the bank in excess of ten
years during which the relationship has always performed
without exception.”?"

supporting the factual claims attested to here by Mr. Calcutt.
20 Ty, at 781 (Miessner).

BLEC Ex. 44 at 4. See also testimony by Examiner O’Neill regarding
Mr. Green’s written Memo to the File, maintained in the Bank’s loan
file and dated June 4, 2010, regarding Bedrock Holdings LLC stating
“The loan has always performed”, which Mr. O’Neill opined was a
false statement because “by this time we had already seen in 2009 a
default. We had only seen the loans brought current and kept current
because new bank funds were advanced to do so.” Because the docu-
ment was in the Bank’s loan file, and based on his experience as an
examiner, Mr. O’'Neill opined that Mr. Green maintained the false
statement in the loan file knowing that examiners would see it, thus it
was “an effort at concealment of a problem loan.” Tr. (2015) at 603-04
(O’Neill); EC Ex. (2015) 51 at 215. To the same effect, see testimony
of Examiner Bird regarding the sale and repurchase of the Sunny
LLC loan in 2010. Tr. (2015) at 815-16 (Bird); EC Ex. (2015) 20 at 759-
62, and of the NRJ LLC loan. Tr. (2015) at 825-28 (Bird); EC Ex.
(2015) 20 at 732; Tr. (2015) at 840-43 (Bird); EC Ex. (2015) 92; and of
the Blueridge loans, Tr. (2015) at 844 (Bird); EC Ex. (2015) 92; Resp.
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Ms. Meissner testified that this was not an accurate
statement, and explained that “the loans to this Borrower
had all become past due in 2009 after the Borrowers noti-
fied the Bank that they would no longer make their
payments. Those loans remained past due past the 90-day
mark.”®* She added that after the Bank placed the loans
in a non-accrual status, “a new loan was made and collat-
eral was liquidated in order to make it appear that those
loans were current.”® Further, by the time Mr. Jackson
had written the letter responding to the February 2011
Visitation Findings, the loans “went past due again ...
[and] more collateral was released to again bring the ap-
pearance of those loans being current.”**

One example of correspondence seen as material to
the examiners’ supervision over the Bank, found in the
binder provided by Ms. Nielson to the FDIC, was a Sep-
tember 22, 2009 email sent first from Ms. Nielson to Mr.
Calcutt, and then by Mr. Calcutt to Mr. Green, a day later,
regarding “Confidential Settlement Discussions”.”
Among several threads of this discussion, Ms. Nielson
stated that “[a]t this point, some real estate values are so

poor that some properties may not have any equity left in

(2015) Ex. 44. Mr. Bird further testified that in none of the conversa-
tions he had with Mr. Green during the 2010 examination did Mr.
Green disclose the fact of loan sales to Central State Bank or State
Savings Bank, nor did the Bank have copies of the Loan Purchase and
Assignment Agreements to Central State Bank or State Savings
Bank in the loan files. Tr. (2015) at 831-39 (Bird); Resp. Exs. (2015)
42 and 43.

22 Tp. at 781-82 (Miessner).

23 Jd. at 782 (Miessner).

234 Id

5 EC Ex. 8 at 5-7 (also at EC Ex. (2015) Ex. 3 at 5-7).
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them, and some properties may not have good potential

for equity recovery in the near term. That being the case,

it would be prudent for the owners to deed them over to
99236

you.

Although clearly material to the Bank’s lending rela-
tionship with this borrower, this email exchange was not
produced by the Bank during the 2011 examination. The
2011 ROE’s Loan Examiner, Mr. O’Neill, was asked about
the significance he attached to the document:

I attach great significance to it because it shows
the extent of the problems that the Nielson bor-
rowings -- the Nielson Borrower had at the time
and would have raised red flags about, first of all,
is this a problem loan? Should it be recognized as
such both in our Examiner Reports and in our re-
ports to the Board of Directors? What's the
underlying causes [sic]? If there’s discussions in-
volved which in this case indicated the CEO of the
Bank, and the primary account officer, and Cori
Nielson that if that’s not found in the loan files?
This would have been a key, a key correspondence
that we would have expected to see.

Mr. O’Neill testified that this “is essentially an admis-
sion on the part of the borrower that there may be
substantial loss incurred by Northwestern Bank.”*®

Asked why he would expect to see such a document in the
Bank’s loan file, Mr. O’Neill testified thus:

Because it talks about, number one, it’s between

B EC Ex. 3 at 6.
27 Tr. (2015) at 78 (O’Neill); EC Ex. (2015) 3.
28 Tr. (2015) at 78 (O’Neill).
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the CEO of the Bank and the primary account of-
ficer, the largest borrowing relationships in the
Bank. And it talks about, well, how do we deal
with this September 30th reporting issue. But
then it goes on to talk about the fact that they
were in negotiations and, and how non-accrual
would be handled, and so on. So those are very
key points that we would expect to see on a loan
review.”

Ms. Miessner was asked for her opinion regarding
Mr. Calcutt’s concealment of facts showing the condition
of the Bank’s loan portfolio pertaining to the Nielson En-
tities.”® She identified as among such facts: the material
misstatements of fact in the Bank’s November 14, 2009
letter to Michigan examiners and copied to the FDIC,
where the Bank specifically responded to the examiners’
request for a status update of the Nielson credits.*! Also,
she identified the Bank’s false Call Reports for 12/31/09
and 3/31/10 and she identified the Bank’s false reporting
of the portfolio’s performance:

Then also they concealed it by not putting the doc-
umentation regarding the correspondence
between the Borrower and the Bank in the files.
They concealed it by having loan memos in the
files saying things that would indicate that the

29 Id.; EC Ex. (2015) 3. Mr. O’Neill expressed similar concerns about
several documents that were included in the binder but were not pro-
duced by the Bank’s management during the 2011 examination. See
Tr. (2015) at 78-160 (O’Neill); EC Ex. (2015) 3 at 4, 8-9, 12-14, 16-19,
22, 24-27, 29-30, 51-52, 55-56, 60-65, 72-23, 80-87, 93-96, 98-101, 105-08,
110-13; 117-19, 123-27, and 134-40

20 Ty, at 809 (Miessner).

21 Id. at 810.
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loans were performing®” instead of having memos
in there that actually described the status of the
loans and the status of the relationship and the
actions that were being taken in the, you know,
effort to work with the Borrowers, as you put it.
That should all have been documented in

memos.*?

Ms. Miessner further stated that the Bank concealed
material facts by “selling participations to their affiliates,
which is prohibited by law. And with the specific intent of
reducing the ... concentration to make it appear that there

was . . . performance and reduction in the overall relation-
Shlp 99244

Asked whether, in her opinion, Mr. Calcutt misrepre-
sented the condition of the Bank’s loan portfolio

22 Agked during cross examination whether the term “performing
loan” is defined in bank regulations, Ms. Miessner said no, but “in the
regulatory world a performing loan is a loan that is performing per its
contractual terms,” and “the International Monetary Fund defines
performing loans as aloan ... that is performing within its contractual
terms, and a non-performing loan is defined as a loan that is not mak-
ing its principal and/or interest payments within its contractual terms,
and it specifically states that it doesn’t have to be 90 days past due to
be considered non- performing, it simply has to be the fact that the
lender has reason to believe that principal and interest will not be col-
lected per the contractual terms.” As such, the loans became non-
performing “as soon as the Borrower notified the Bank that they were
not going to make their payments, that they couldn’t make their pay-
ments and that they wanted this restructure”. Tr. at 846-47
(Miessner). See also testimony by Mr. Doherty that a loan that’s past
due by more than 30 days is not a performing loan. Tr. at 1250
(Doherty).

283 Ty, at 840 (Miessner).
24 Jd. at 841-42 (Miessner).
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pertaining to the Nielson Entities and failed to disclose
material facts regarding the Bank’s loans to the Nielson
Entities at the 2010 Examination in a way that obstructed
the FDIC’s ability to thoroughly and effectively examine
and supervise the Bank, Ms. Miessner answered in the af-
firmative, stating that “through his actions of concealing
facts about the Nielson Loans, [Mr. Calcutt] did materi-
ally obstruct our ability to effectively supervise an
examination in the institution.”**

When asked during cross-examination to identify who
at the Bank would be expected to ensure loan files were
accurately maintained and contained the necessary docu-
ments, Ms. Miessner testified that the “loan officer has
first-line responsibility. Then the Credit Administrator
would have second-line responsibility. And the ultimate
responsibility lies with the CEO.”**® She said while she
would not expect Mr. Calcutt, as CEO, to be physically
placing documents in these files, the CEO needed “to be
ensuring that they had complete loan files” and would do
so by having both appropriate policies and procedures in
place, and by having appropriate external loan review in
place.®” In this context, however, where, as CEO, Mr.
Calcutt was himself corresponding directly with the bor-
rowers and was directly involved in negotiating with the
borrowers, it would be his responsibility to put “any of the

25 Id. at 808 (Miessner).
26 Jd. at 842 (Miessner).
27 Id. at 842 (Miessner).
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correspondence that came directly to Mr. Calcutt” di-
rectly into the loan file himself.**

During the first evidentiary hearing Mr. Calcutt
acknowledged that as the CEO and Chairman of the
Bank’s Board of Directors, he had a responsibility to see
that the Bank’s loan files were maintained in a safe and
prudent manner, so that auditors and examiners coming
into the Bank could understand what had taken place.*"
During the second evidentiary hearing he changed that
answer, “clarifying” it, by denying that he had any direct
responsibility to see that the Bank’s loan files were main-
tained in a safe and prudent manner.*"

Asked whether Mr. Calcutt submitted inaccurate in-
formation in answers he provided to an Officer’s
Questionnaire as part of the 2010 Examination, Ms.
Miessner opined that he had, with respect to the actual use
of the proceeds of the Bedrock Loan.*

Mr. Calcutt acknowledged that he could not delegate
his responsibility to provide true and correct answers to

28 Id. at 843 (Miessner). See also testimony of Cori Nielson, when
asked about Mr. Calcutt’s presence or absence at meetings, Ms. Niel-
son testified that “while we might have had meetings with Dick
Jackson or Mike Doherty, they were, they were along the lines of what
I will call an employee versus Scrub to me along the lines of the
CEO..... [Elven if he wasn’t at a meeting, I do recall that he ended
up back at the meetings. .. [so] I don’t believe that he was not involved
just because he was not at the meeting.” Tr. at 1019 (Nielson).

29 Ty, (2015) at 1815 (Calcutt).
250 Ty, at 1353. (Calcutt).
21 Id. at 808-09 (Miessner).



259a

the questions in the Officer’s Questionnaire, which he sub-
mitted prior to the FDIC’s 2010 Examination.”® He
testified, however, that his practice when preparing re-
sponses to Officer’s Questionnaires would be to “take the
previous years’ questionnaires and review them and see if
there’s something in them that I should recall to put in the
one that I'm currently signing.”*® He said he would “not
go to the trouble to review thousands of loans” or deposit
accounts, but would submit answers that were “based on
what I’d done before, reflect and then sign them.”** He
stated that looking back at them now, “on reflection, I an-
swered [two of] them incorrectly. Inadvertently and
unintentionally incorrectly.”*®

Asked whether Mr. Caleutt’s concealment of the con-
dition of the Bank’s loan portfolio pertaining to the
Nielson Entities obstructed the FDIC’s ability to effec-
tively supervise the Bank through off-site monitoring
tools, including supervisory review of the Bank’s Call Re-
ports, Ms. Miessner opined that yes, he had obstructed the
FDIC, stating that at the end of 2009, if the Bank had
truthfully disclosed the status of the Nielson loans in its
responses to the 2009 State Examination and truthfully
disclosed the Bank management’s course of action to-
wards those loans and that relationship, then “that would

22 Jd. at 1356 (Calcutt); EC Ex. 18. To the same effect, see Mr. Cal-
cutt’s testimony regarding the answers he provided through the
Officer’s Questionnaire prior to the 2011 Joint Examination. Tr. at
1356 (Calcutt); EC Ex. 47 at 1.

23 Ty, at 1311 (Calcutt).
254 Id
255 Id
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have significantly changed the way that we proceeded af-
ter learning that information.””® Ms. Miessner added that
the Bank’s inaccurate Call Reports prevented the FDIC
from receiving “accurate data to determine whether we
needed to change our supervisory strategy at that
point.”®"

Asked to report on how well-secured the Bedrock
Loan was at the time it was made, Ms. Miessner re-
sponded that at the time, the Bank “did not obtain an
appraisal,” such that “Examiners couldn’t appropriately
analyze the value of the collateral, nor could the Bank.”**

As noted in the loan write-up, the Bank’s loan officer,
Mr. Green, stated that the collateral securing the Bedrock
Loan was a second real estate mortgage on 121 acres lo-
cated on 60 U.S. 31 in Traverse City and a first mortgage
on a one-acre lot on East Shore Road in Traverse City.*”
Also in the collateral description is the statement “LTV
59%”, which compares with the 58 percent loan to value as

256 Jd. at 810 (Miessner)
257 Id. at 809-10 (Miessner).
258 Id. at 829 (Miessner).

%9 Joint Ex. 6 at 1. See also testimony of Mr. Jackson, when asked “Do
you remember receiving this write-up [Joint Ex. 6] in mid-March
20107” he responded: “I don’t recall specifically the circumstances re-
garding this. When it was provided to me, I was asked to sign it. I
think it was probably an administrative thing where they were looking
for all the signatures on it, and I believe it was brought to me and I
was asked to sign it and I signed it” but did not recall spending any
time reviewing the writeup. Tr. (2015) 1613-14 (Jackson). He later
testified that while his general practice is to review carefully such an
application, he did not review this one carefully. Tr. (2015) at 1675
(Jackson).
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determined by the FDIC’s loan examiner, Mr. Bird.**

Asked to explain in terms of risk what it means to have
a loan-to-value range of 58 to 59 percent, Ms. Miessner
testified that if that LTV was true and accurate based on
a current appraisal, it would mean that the “loan balance
is only 58 percent of the total collateral value, which would
indicate that if the Bank had to take a loan back because
of foreclosure, then there would be equity there.”" The
loan-to-value metric is, however, according to Ms.
Miessner, “at the bottom” of the asset quality analysis, be-
cause “that’s looking at liquidation of collateral.”*® Before
LTV, examiners first “look at repayment capacity of the
borrower, character of the borrower. So basically their
ability and willingness to repay. And then, secondarily, we

260 Id. See also testimony by Mr. Bird, confirming that one of the
things he took into account when reviewing the loan during the 2010
examination was how well collateralized the loan was, and arrived at
a b8 percent loan-to-value. Tr. (2015) at 902 (Bird). He further testi-
fied that had he known the Bedrock Loan had been used to provide
money to entities other than Bedrock, he would have adversely clas-
sified the loan, agreeing that if defined as substandard, that would
mean it was “inadequately protected by the current sound worth and
paying capacity of the obligor or of the collateral pledged.” Tr. (2015)
at 902-05 (Bird). He said this was true even though the LTV was high
— because “you would have to look at the interrelationships between
those loans.” Tr. (2015) at 905 (Bird). According to Mr. Bird, when
you look at collateral as a repayment sources, “that’s when you would
take a closer look at the repayment capacity and the collateral struc-
ture.” Tr. (2015) at 905 (Bird). He opined that the loan was hazardous,
notwithstanding the 58 percent LTV, “because it was a loan that was
not paying as agreed,” in that “once the loan was made, it wasn’t pay-
ing on its own. It wasn’t paying from its original repayment source.”
Tr. (2015) at 906 (Bird).

261 Ty, at 829-30 (Miessner).
262 Jd. at 882-83 (Miessner).
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look at the collateral protection,” and in this context, re-
payment ability means cash flow.*®

Reminded during cross-examination that Pillay funds
were used in conjunction with the issuance of the Bedrock
Loan, Ms. Miessner was asked that since “the Bank is re-
leasing collateral but it’s allowing the Borrower to use that
collateral to pay down debt, and so that is money coming
into the Bank; it’s not going anywhere else, right?” Ms.
Miessner responded thus:

I can’t agree with your specific question because
they didn’t use it to pay down debt specifically,
which would, which that could have been an ap-
propriate thing to do in a situation, but instead
they used it to bring loans, you know, and in
quotes “current,” and a lot of that was used to pay
interest payments then to falsely boost the Bank’s
earnings position. So I can’t agree specifically
with what you said to pay down debt because
that’s not exactly, that’s a mischaracterization of
what the situation was.”

263 Id. See also testimony of Examiner O’Neill, when asked whether
the reason for collateral is to ensure payment of the loan, he re-
sponded: “That’s not the primary source. The primary source of
repayment is what’s usually what’s stated in the loan service but typ-
ically it’s cash flow from operations. Collateral is only looked to as a
secondary source of repayment oftentimes in case of default.” Tr.
(2015) at 648-49 (O’Neill). In the case of interest-only loans, collateral
may not repay the loan, but “it may well be that only interest is being
paid on all or multiple parts of the notes. So if all you are getting are
your interest payments and none of the principal back, it’s typically
the principal at least at the point of default that you are looking to the
collateral to collect.” Tr. (2015) at 649 (O’Neill).

264 Ty, at 832 (Miessner).
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Following up on this response, Ms. Miessner was
asked about the Bank’s rationale — that the purpose of the
Bedrock Loan and release of Pillay collateral funds was
“to buy time to see if the economy would improve.” Ms.
Miessner responded thus:

Mr. Calcutt had said that to me not specifically in
the context of the Bedrock Transaction but spe-
cifically regarding the Nielson credits. It seemed
like his whole idea was to just wait until the econ-
omy improved. So instead of taking prudent
action towards working out a troubled borrower
and recognizing them appropriately as a troubled
borrower, reporting those loans as troubled loans
appropriately, instead they took actions to hide
the fact that this was a troubled borrower in
hopes that eventually the economy would turn
around to the point that the Borrower became not
a troubled borrower anymore.”®

Asked whether, in her opinion, the Bank “was better
off foreclosing in the depths of the Recession toward the
end of 2009 or extending that period as occurred as a re-
sult of the Bank working with the Borrower until June of
2011,” Ms. Miessner testified that she could not answer
that “because I would have to have information that shows
the collateral values that existed at the time in 2009 when
the Borrowers said that they didn’t want to continue mak-
ing payments and wanted to do deeds in lieu of
foreclosure. . .. Either way, the Bank should have been

265 Jd. at 833 (Miessner).
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reporting the loans appropriately and notifying the regu-
lators of what they were doing.”**

Ms. Miessner said that in her opinion, Mr. Calcutt’s
active concealment of the condition of the Bank’s loan
portfolio pertaining to the Nielson Entities did cause loss
or risk of loss to the Bank, because as the Nielson credits
continued to deteriorate, had Mr. Calcutt “actually been
working on identifying the problems instead of concealing
the problems, then the Bank could have been working to-
wards actually resolving” the problems.”’

1. Findings of Fact Regarding Respondent’s
Obstruction of FDIC Examiners:

Preponderant evidence as reported above, including
substantial evidence showing Mr. Calcutt’s active in-
volvement in all communication flowing between the

266 Tr. at 835 (Miessner). See also testimony of Examiner O’Neill, af-
ter confirming that he was familiar with the concept of a banker
working with a borrower during difficult economic times to help the
borrower with the income stream and make it easier for them to repay
the debt: after noting Ms. Nielson’s proposal (at Resp. (2015) Ex. 122
at 2) that the bank put a “temporary hold on monthly debt payments,”
Mr. O’Neill was asked whether this is the kind of relief the Bedrock
Loan provided, Mr. O’Neill responded: “No, sir. What Bedrock pro-
vided was a manner in which we had restricted deposit accounts to
cover monthly regular payments. There is no batching here tied to
lumps of cash flow at different intervals as properties sell. That’s
quite separate and apart — two different things.” Tr. (2015) at 655
(O’'Neill).

%67 Tr. at 810 (Miessner). But see Mr. Calcutt’s testimony that the
risks associated with the Nielson relationship was “absolutely not”
sufficient motivation for him to conceal the details of the Bedrock
Transaction from either the Bank’s Board of Directors or the Bank’s
regulators: “There would be no basis to do that.” Tr. at 1350 (Cal-
cutt).
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Bank and its regulators with respect to the Nielson
loan portfolio, establishes that Respondent was aware
of the June 30, 2011 letter from Mr. Jackson, was ac-
tively involved in contributing to the response, and
knew at the time the letter was issued that it con-
tained false and misleading information regarding the
performance of the Nielson Entities loan portfolio.

Such evidence, summarized above, establishes that
Respondent knowingly engaged in misrepresenta-
tions, making material omissions, and engaged in
other efforts to deceive Bank regulators, including the
routing of funds to aid concealment, concealing loan
documentation and office file memoranda, knowingly
issuing false Call Reports, issuing false statements in
the November 2009 letter to the Bank’s regulators,
making false answers in Officer’s Questionnaires,
through the temporary sale of Nielson loans, through
exclusion of the Nielson loans from the Bank’s exter-
nal loan review, making materially false statements in
response to the August 2011 examination, and
through communications with Bank examiners, as al-
leged in Paragraphs 54 through 107 in the Notice of
Intention.

D. Nature of the 2011 Examination

At the time of the 2011 ROE, i.e., as of June 30, 2011,
the Nielson banking relationship had 35 loans to 20 differ-
ent entities, with loan balances of $38.8 million — equaling
48 percent of the Bank’s Tier 1 Capital.*® In the Manage-
ment/Administration review in the 2011 ROE, examiners
described the concerns that had already been brought to

28 ED Ex. 48 at 40.
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the Bank’s attention in the three preceding years. These
included:

* Lack of complete financial information
* Lack of a global cash flow analysis

* Lack of documentation on the use of proceeds or
source of payments

* The improper repayment structure — where most
of the loan terms were interest-only

* The inability of several entities to service existing
debt

*  The lack of personal guarantees

e The failure to obtain current collateral values
prior to renewal of several credits within the rela-
tionship.**

Among the new findings presented in the 2011 ROE
were determinations that this time, “management actively
concealed the accurate condition of this relationship from
regulators and from the Board through the failure to
maintain complete loan files and through false or mislead-
ing verbal and written statements.”*™

E. The Bedrock Holdings

From among the Nielson Entities, Bedrock Holdings
LLC “primarily owned vacant land.”*" Of Bedrock’s $30
million in assets, approximately $15 million was based on
real estate directly owned by Bedrock, with the remaining

269 ED Ex. 48 at 40.
270 Id
21Ty, at 32 (Berden).
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$15 million owned through Bedrock’s investment in Im-
manuel LLC.*” Unlike those Nielson Entities that
produced cash flow (i.e., those that owned real estate rent-
als, oil and gas entities, and the home-building company),
some did not produce a positive cash flow. These included
entities, such as Bedrock, that held either vacant land or
unrented residential properties.*™

Ms. Berden, Generations Management CEO, testified
that entities that did not produce a positive cash flow nev-
ertheless generally had expenses, including property
taxes, assessments, and insurance.”™ Without positive
cash flow, these entities would pay for the related ex-
penses either by borrowing from other Nielson Entities or
through the sale of company assets.”” She referred to
borrowing under these conditions as inter-company lend-
ing — where loan proceeds from the Bank would be
disbursed to one Nielson Entity to be used to benefit an-
other nonproducing Nielson Entities company.*™

Bedrock, for example, had a line of credit with the
Bank, and would at times draw on that line of credit and
then loan that money to another Nielson Entity — fre-
quently Artesian Investments LL.C — which would then, in
turn, loan the money to another Entity.?” In this way, Ar-
tesian would hold both the note receivable and the note

22 Id. at 34 (Berden); EC Ex. 135_002.
2B Id. at 37 (Berden).

274 Id
20 [,

216 Jd. at 37-38 (Berden).
21 Id. at 38 (Berden).
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payable for the related Nielson Entities.*™

According to Mark Smith, the Bank’s Director of
Global Risk, without doing an internal audit, he had no
way of knowing that the Nielson Entities were related
“when they all were titled differently,” so from a layman’s
perspective, you “wouldn’t know . . . one entity was related
to the next”.”™

Also of concern, according to the FDIC’s Case Man-
ager, Ms. Miessner, was the finding that the Bedrock
Loan was being carried on the Bank’s books as a $4.5 mil-
lion interest-only loan — a practice that Ms. Miessner said
“is indicative to me of a deteriorating financial condition of
the Borrower” — where the “Borrower doesn’t really have
the ability to service those loans appropriately.”*

F. Respondent’s Direction to Generations Man-
agement Regarding Accounting for Loan Proceed
Distributions

Ms. Berden explained that initially under these condi-
tions, and using Bedrock as an example, Bedrock would
show on its balance sheet that it had made a loan to an-
other related Nielson Entity.”" She said, however, that
this practice changed at the Bank’s request, following a
meeting held on April 29, 2008 involving herself, Scrub
Calcutt, Mr. Green, and Cori Nielson.*®* During that

218 Id. at 39 (Berden).
20 Id. at 399 (Smith).

280 Iq. at 731-32 (Miessner). The $4.5 million loan was used, according
to Mr. Calcutt, for the purchase of Team

Services, an oil and gas company. Tr. at 1397-98 (Calcutt).
21 Ty, at 39 (Berden).
22 Id. at 41 (Berden); Resp. Ex. 127.2
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meeting, Mr. Calcutt and Mr. Green asked that Ms.
Berden “not show investment in Immanuel LLC.**® Un-
like those Nielson Entities that produced cash flow (z.e.,
those that owned real estate rentals, oil and gas entities,
and the home-building company), some did not produce a
positive cash flow. These included entities, such as Bed-
rock, that held either vacant land or unrented residential
properties.®

G. Respondent’s Role in Concealing the Common
Unit and his Directions to Generations Management
Due to the Bank’s Lending Limit

Also discussed during the April 29, 2008 meeting were
concerns that regulators had brought to the attention of
Mr. Calcutt and Mr. Green. Ms. Berden testified that Mr.
Green and Mr. Calcutt “were bringing to our attention
some concerns they had after meetings with the regula-
tors. They were informing us that they had a $10 million
legal lending limit.”®® The lending limit was again dis-
cussed during a phone call with Mr. Green on May 27,
2008, regarding a pledge agreement from Pillay Trading
LLC, “to use their units as collateral on some of the loans
with Northwestern Bank.”®® She noted that “[w]e had
been told that the Bank may be prohibited from doing any
further loans with us pursuant to that April 2008 meeting
where they told us about their lending limit. However, on
this date they said that they would do a new loan” and

28 Jd. at 39 (Berden).
284 Id

285 Id. at 41 (Berden).
286 Jd. at 45 (Berden).
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“will worry about Examiners later.”*"

In this regard, Ms. Berden stated that Mr. Calcutt
and Mr. Green “were discussing with us the way that we
were transferring draws from the lines of credit” and in-
structed her that the balance sheets from Nielson Entities
should no longer show inter-company notes receivable
and notes payable submitted to the Bank.* She ex-
plained that under this revised accounting approach,
“draws on the line of credit, transferring the cash to other
Entities, should be shown as distributions to the owners
of Bedrock rather than loans to the other Nielson Enti-
ties.”?

Ms. Berden gave the following illustration:

As an example, perhaps Sunny LLC needed to
pay some bills. So we would have Bedrock draw
on the line of credit and deposit those funds di-
rectly into the Sunny LLC, bank account. The
Bank asked us to not do that anymore but to have
the funds go into the Bedrock bank account, if
Bedrock was the one drawing on the line of credit,
and then do further transfers from that point.*®

Ms. Berden added that while she believed there was
nothing improper or illegal about the original inter-com-
pany loan process, she learned through Mr. Calcutt and
Mr. Green that such a practice could be construed, by

287 Id
288 Id. at 42 (Berden).
289 Id
29 Jd. at 44 (Berden).
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bank regulators, as a “common use of funds.”*" She iden-
tified notes she took from when the Bank “first started
talking to us about regulatory issues,” in an email to
FDIC employee Teri Gillerlain dated September 11,
2012.*

Although this correspondence appears to be dated in
2012, the exchanges described above occurred in 2008
through 2010.*® 1In her testimony, Ms. Berden agreed
with the proposition that Mr. Calcutt suggested that ra-
ther than have one entity loan funds to another, the best
way to do what the Bank and the Nielson Entities wanted
to do was to have the money flow to the owner of the LLC,
and the owner would then do with the funds what it
deemed appropriate — loan it out again, distribute it, or
whatever.® For his part, Mr. Calcutt defended the
Bank’s position regarding this approach to intercompany
lending in these terms:

And at some period I met with the lender [Mr.
Green] and the Nielsons and informed them that
the Borrower, funds should be disbursed to the
Borrower; the Borrower could downstream them
to the owners and the owners could do what they
wished. They could upstream them to some other
entity, but they should not be moving money back

21 Id. at 150 (Berden).

22 Id. at 152-53 (Berden); Resp. Ex. 127.

293 Ty at 152 (Berden). See Resp. Ex. 126 (email from Ms. Berden to
the FDIC’s Ms. Gillerlain dated September 8, 2012, stating that Mr.
Calcutt “asked us to change the way we handled our inter-company

loans to move them from the borrower LLC to the parent entity dur-
ing a phone call on 2/11/09.”)

24 Ty, at 151 (Berden).
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and forth between entities.

Q. And why did you believe that was inappropri-
ate?

A. Well, I was wearing my CPA hat. The tax hat.
And that is that I didn’t want to see these entities
collapsed, in a sense. And when you have enough
inter-entity borrowing, it is easy to make the ar-
gument that they should be collapsed. So funds,
as | say, should go to the borrowing entity but
then distributed to the owners of that entity.*”

In later testimony, when asked whether he knew at
the time of funds being routed from the Pillay collateral
to the Nielson Entities that the loan proceeds were routed
through various deposit accounts, Mr. Calcutt responded
“No. AsIsaid: Iwas never involved in the disbursement
of any funds from any loan, including this loan. So no. I
wouldn’t have any idea where the funds would have gone
or how they would have gone from Bedrock.”* I found
this inconsistent testimony eroded Mr. Calcutt’s credibil-
ity. He denied that the funding process described here
was intended to conceal the transaction from the Bank’s
regulators, stating “there would just be no reason to do
that.”®" The record, however, establishes a clear reason
for attempting to conceal the common ownership of the
Nielson Entities from the Bank’s regulators. That record
materially erodes the reliability and credibility of Mr. Cal-
cutt’s testimony in this enforcement action.

295 Ty, at 1277 (Calcutt).
29 Jd. at 1308 (Calcutt).
27 Id. at 1308-09 (Calcutt).
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Testimony from the Bank’s Director of Risk Assess-
ment, Mark Smith, supported the premise that the
Nielson Entities constituted a common group and that its
common status was hidden from the Bank’s auditors, its
Board members, and its regulators. Mr. Smith testified
that he joined the Bank in May of 2011, and one of his first
responsibilities was to identify (in advance of the exam set
to begin in August 2011) whether there were commercials
loans having “outside normal interest rates.”**

In the course of this work, Mr. Smith found “a group
of loans that were all I believe lower than the rest of the
commercial loans, at a lower interest rate than the other
commercial loan portfolio; I believe it was half a point be-
low prime at that time.”” He explained that when he
pursued this, “somebody from the credit area said “That’s
the Nielson Loans. The whole group is the Nielson
Loans.”®"

As he became familiar with the group, he described it
as “a large group, a lot larger than I would have expected
for a bank the size of Northwestern to lend to one kind of
group of companies.”®" He opined that by “the sheer vol-
ume of the number of loans that were interrelated, I
believe at the time it was about $35 million, that they led
me to believe that they had the bargaining power to get
down to that level where no other loans in the commercial
portfolio were that low of an interest rate.””

28 Id. at 397 (Smith).

299 Id

300 Id

301 Id. at 397-98 (Smith).
32 Id. at 398-99 (Smith).
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1. Findings of Fact Regarding Respondent’s Ac-
tions in Concealing the Nature of the Nielson
Entities as a Common Group

Upon this testimony (and upon the witnesses’ refer-
ences to exhibits presented during the hearing),
preponderant evidence establishes Mr. Calcutt’s active,
knowing, and willful participation in directing the Bank’s
management of the Nielson Entity Loans throughout the
period relevant to this administrative enforecement action,
actions that were designed to conceal the nature of the
Nielson Entities as a common group of borrowers.*®

H.The Bank’s Concerns Regarding the Nielson
Entities’ Lines of Credit

In the fall of 2008, one of the Bank’s concerns, raised
during a meeting on October 9, 2008 with Mr. Calcutt, Mr.
Green, Cori Nielson, and Ms. Berden, was that lines of
credit held by Nielson Entities were not being paid
down.? Ms. Berden testified that during the meeting,
Mr. Calcutt and Mr. Green were “suggesting that some of
our lines of credit, the balances would only increase; they
were never paid back down.”**

Ms. Berden explained that typically a line of credit “is
used to have advances in payments, used back and forth
for temporary cash flow needs.”® The Nielson Entities’
lines of credit, on the other hand, “would just get drawn

303 See also testimony of the Bank’s Director of Risk Management,
Mark Smith: “asset quality meetings would typically involve Scrub,
Dick, myself, and Mike Doherty.” Tr. at 396 (Smith).

304 Ty, at 44 (Berden).
305 Jd. at 46 (Berden).
306 1q.
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upon and max out, and stay there at that full principal bal-
ance, so [Mr. Calcutt and Mr. Green] were asking if we
might be able to pay some of them down for a period of 15
to 30 days to show that they were being used more as a
traditional line of credit.”*” Further, if the Entities were
not able to pay down the lines of credit, Mr. Green and Mr.
Calcutt wanted the Entities “to convert them into term
loans that would have principal and interest amounts.”*”

For the 2011 Joint Examination, FDIC Examiner
Dennis O’Neill®™ had responsibility for reviewing the
Nielson loan relationship, assuming that role upon the de-
parture of FDIC Examiner Robert Bush.*® He had
received from Mr. Bush a binder of documents consisting
of “key correspondence between the Bank and the Bor-
rower of the Nielson Entities during the period at least
through late 2009.”*"" He testified the binder had been
given to Mr. Bush shortly before the 2011 Examination by
FDIC Case Manager Anne Miessner, who had received

307 Jd. at 46-47 (Berden).
308 d. at 47 (Berden).

309 Examiner O’Neill holds an accounting degree, became an Exam-
iner with the FDIC in 1985, and has 30 years of experience with the
FDIC. He is a Commissioned Examiner, has attended courses and
received on the job training in testing bank records “for the safety and
soundness of the institution in compliance with laws and regulations.”
Tr. (2015) at 11-12 (O’Neill). He has participated in over 300 bank ex-
aminations, serving as the Examiner in Charge in over 100 such
examinations. Tr. (2015) at 12 (O’Neill). He had been assisting in the
examinations of Northwestern for approximately seven years, in the
Trust Department and in Loan Review in the context of at least five
of the Bank’s safety and soundness examinations. Tr. (2015) at 14
(O’Neill).

310 Ty, (2015) at 15 (O’Neill).

311 1. EC Ex. (2015) 3.
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the binder from officers of the Nielson Entities.?!?

Mr. O’Neill testified that upon receiving the binder,
he read through its contents, in order to “become familiar
enough with the correspondence so that I could then re-
view the Bank’s own records and loan files and compare it
and see whether those records, those that were most im-
portant, that were most revealing in terms of the
conditions of the loans, were actually kept in the records
that were being presented to the Bank Examiners during
the Exam.”®™ Generally the correspondence consisted of
emails that had not been written by Mr. Calcutt — most
had been written by Cori Nielson, and from time to time
Mr. Calcutt would forward transmissions to from Ms.
Nielson to Mr. Green.*"

Asked whether he disclosed his access to the docu-
ments in the binder to anyone at the Bank prior to the
start of the 2011 examination, Mr. O’Neill said no, he had
not: “The goal was both through reviewing records and
interviewing bank management to see what was available
and what they were disclosing to us, both written records
supplied and statements made to us in response to specific
questions about the communications with the Bor-

rower.” 3!

Mr. O’Neill found cause to believe the Nielson Enti-
ties loan folders that the Bank provided during the 2011
examination were incomplete.*”® Mr. O’Neill asked Mike

312 Tr. (2015) at 17 (O’Neill).
313 Ty. (2015) at 19 (O’Neill).
314 Id. at 20-21 (O’Neill).

315 Id. at 21 (O’Neill).

316 Id. at 24-25 (O’Neill).
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Doherty for all of the correspondence between the Bank
and the Nielsons “since there was none in the files,” add-
ing that this was “very unusual . . . especially for the
largest borrowing relationship in the Bank.”" He said
the examiners made additional requests — including a
written request — providing the Bank with additional op-
portunities to supply the examiners with records -
including those records contained in the binder that Ms.
Nielson had sent to the FDIC.*"

The documents Mr. O’Neill was seeking were the kind
he said he expects to find in any loan file: information stat-
ing the purpose of the loan, its use, its sources, the
borrower’s request, and the like.*” In cases where a loan
is “in distress” he would expect the file to have corre-
spondence stating “the cause of the problem that led it to
be in distress,” and if the loan had been in a non-accrual
state and then restored to accrual, he would expect docu-
mentation showing “what has changed to allow it to be
restored to accrual status.”®® Further, he said he would
expect to see in the file “timely payments of six months or
more and other changes in the fundamental ability of the

317 Id. at 25 (O’Neill).
318 Id. at 26 (O’Neill).

319 Tr. (2015) at 26-27 (O’Neill). See also testimony of Mr. Doherty
regarding the process used by the Bank regarding its loan files:
“credit write-ups, financial information, any related documents out-
side of loan documents were kept in one file and that was up to the
lender/assistant to do those files. Then, once the loan was made, the
executed documents were put in a loan file, a separate file.” If new
material information regarding the loan came in, that was supposed
to go into the credit file. He added that between 2009 and 2011, he
had no reason to suspect that files did not contain complete infor-
mation. Tr. at 1213-14 (Doherty).

320 Tr. (2015) at 27 (O’Neill).



278a

borrower to keep those payments current.”® Given that
this was the Bank’s largest borrowing relationship, he ex-
pected to see, where appropriate, a history of where the
loans had been delinquent and ultimately placed on non-
accrual status.*”

Mr. O’Neill testified that the binder provided by the
Nielsons contained “significantly more” correspondence
than had been stored in the Bank’s loan folders.*® He said
the binder included documents that addressed “the rea-
sons for the original problems and also the arrangements
that were made to restore them to accrual status.”* For
the Bedrock folder, for instance, Mr. O’Neill expected to
find information describing the loan review presentation
to the Board, because as a loan that reached “over fifteen
percent of the common stock and surplus of the capital of
the Bank . . . that loan has to go to the Board of Directors,
for at least two-thirds of the Board has to vote approval of
it.”** This documentation, according to Mr. O’Neill, “was

absent here for the Bedrock Holdings’ new loan”.**

1 Id. See also testimony of Mr. Hollands regarding the contents of
the Nielson Entities loan files as of January 14, 2010, where Mr. Green
forwarded to Mr. Hollands financial statements from Nielson Entities
for year-end 2008, demonstrating, according to Mr. Hollands, that
there were no year-end 2008 financial statements in the files prior to
January 14, 2010, and had not been in the files at the times the loans
were extended in December 2009; adding that the files still lacked up
to date rent rolls. Tr. at 1119-21 (Hollands).

2 T (2015) at 27 (O’Neill).
# [d. at 28 (O’Neill).

# [d, at 29-30 (O'Neill),

# Id. at 40 (O’Neill).

2 [,
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I. Respondent’s Responses to Regulators’ Con-
cerns about Loans to Entities that Lacked Positive
Cash Flow

During their October 9, 2008 meeting with the Niel-
sons, the bankers also had expressed concern about
“issues they were having with their Regulators and asking
us if there were things that we could do to help their posi-
tion.”*" These things included “more cash deposits to be
held” at the Bank, and they wanted “statements to explain
entities that did not have any income or cash flow.”**® Ms.
Berden said that Bedrock was one such entity, and Mr.
Calcutt and Mr. Green told her that Bedrock had been
“brought to their attention by the Regulators in looking
at the financial statements that these entities appeared
not to have any cash flow or income to support their loan
payments.”**

According to Ms. Berden, while “trying to brainstorm
ways to make some of these things happen,” the parties
agreed to “change[] the procedure where . . . [a] line of
credit draw from Bedrock would go directly to Bedrock’s
checking account first and then from there it [would be]
distributed to partners or owners of Bedrock. We would
actually move the cash to those bank accounts and then
make further transfers as needed from there.”*® With
these changes to the Nielson Entities’ accounting prac-
tices pertaining to inter-company transfers, while such
transfers were still taking place, they wouldn’t show up on

327 Ty, at 47 (Berden).
328 Id. at 48 (Berden).
329 Id

330 Jd. at 49 (Berden).
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the financial statements the Entities gave to the Bank be-
cause the transfers were being made at the “ownership”
level.®!

J. The Bedrock 2009 Loan and the Bank’s Legal
Lending Limit

By January 2009 it became clear to both the bankers
and Ms. Berden that by the time it was preparing to ex-
tend a loan of $1.15 million based on vacant land held by
Bedrock, the Bank was “over our legal lending limit.”**
Elaborating on this point, Mr. Berden testified that the
Bank had “informed us previously that they had a $10 mil-
lion legal lending limit and that they exceeded that, and so
this loan [Mr. Green is] saying needs to be capped at a
certain amount because they are already over their legal
lending limit.”**

Describing the interactions between herself, Mr.
Green, and Mr. Calcutt, Ms. Berden stated that typically
correspondence between her and Mr. Green reflected Mr.
Green’s communication with Mr. Calcutt, and that while
Mr. Green would “often negotiate terms with me,” he
would then “get approval from [Mr. Calcutt] before we
could finalize.”®® She testified that as she understood it,
both Mr. Calcutt and Mr. Green were the Bank’s decision-

31 Id. at 50-51 (Berden).

332 [d. at 52 (Berden); EC Ex. 3_0053.

33 Tr. at 52; EC Ex. 3_0053 (1/6/09 email from Mr. Green to Ms.
Berden re: Bedrock Vacant Land). See also testimony from Mr. Jack-
son, that the FDIC had “ignored” the claims “that we were, would be
placing against both the $10 million that the Nielsons had received

from the OILN claim and future payments that they anticipated as a
result of the OILN claim.” Tr. (2015) at 1647 (Jackson).

334 Tp. at 52-53 (Berden).
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makers in relation to the Nielson Entities loans.*” Fur-
ther, it was Ms. Berden’s experience that both Mr. Calcutt
and Mr. Green often would bring up as a concern the sub-
ject of what the Bank’s examiners might think of a given
proposal.®®

She agreed with the premise that Mr. Calcutt did not
attend all of the meetings held regarding the Nielson En-
tities. She specifically stated he was not present during a
meeting held in November 2010 where Ms. Berden and
Cori Nielson met with Mr. Green, Mike Doherty and Dick
Jackson, to discuss plans regarding all of the Nielson
loans, and identified other similar meetings where Re-
spondent was not present.*’

K. Regulatory Issues in 2009 with the Loans to
Five Nielson Entities

335 Id. at 78 (Berden).
336 Id

37 Id. at 165 (Berden); Resp. Ex. 169. See also Resp. Ex. 204 (Mr. Cal-
cutt not present at a meeting on November 29, 2010 regarding, inter
alia, short sales and a five-year cash plan; not present at a meeting on
November 11, 2010 regarding possible foreclosure action and deeds-
in-lien); EC Ex. 3 at 173 (not present at a meeting on December 15,
2010 regarding loan renewals and agreements). See also testimony of
Ms. Nielson confirming that Mr. Calcutt did not attend a meeting on
November 12, 2010, nor one on November 29, 2010. Tr. at 1006 (Niel-
son). Asked whether she agreed that the negotiations between the
parties between October through December 2010 actually did not in-
volve Mr. Calcutt, Ms. Nielson said “I don’t think I could agree that
he was not involved, but it does refresh my recollection that we had a
few meetings here with” Mr. Doherty, Mr. Jackson, and Mr. Green.”
Tr. at 1008 (Nielson). She testified that even if Mr. Calcutt was not at
certain meetings, “I don’t believe that he was not involved.” Id. at
1020 (Nielson).
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The Bank (through Mr. Green and Mr. Calcutt) con-
tinued through the spring of 2009 to address with Ms.
Berden its legal lending limit practices and the Bank’s
regulators’ responses to those practices. In an email ex-
change between Ms. Berden and Mr. Green on February
11, 2009, Mr. Green explained that “the Examiners were
wanting to aggregate all of these loans into one relation-
ship which put them over the legal lending limit,” and
indicated that the loan to Blueridge Holdings LL.C was an
example of that.”® In this instance, the loans the Regula-
tors said should be aggregated were those attributed to
Bedrock LLC, Blueridge LLC, Immanuel LLC, NRJ
LLC, and Jade LLC.?’

Ms. Berden explained that in the February 11, 2009
email, Mr. Green relayed to her something Mr. Calcutt
had noticed about the Blueridge account: In an email
among those sent on February 11, 2009, Mr. Green ex-
plained to Ms. Berden that “One item Scrub noticed was
the inter-company debt was increasing[,] which was the
primary item the examiners caught and had a major prob-
lem with.”*® Mr. Green then reminded Ms. Berden that
funds disbursed by the Bank were not to go directly to
Blueridge from the Entity borrowing money, but she was
expected instead to transfer the funds to the owners, and
let the owners complete the intercompany loan."!

As previously noted, an email message dated Febru-
ary 19, 2009, reflects that Mr. Green identified five

338 Tp. at 55 (Berden).

39 Id. at 56-7 (Berden); EC Ex. 3 at 62.
3490 Ty, at 55-56 (Berden); EC Ex. 3 at 60.
341 Ty, at 55 (Berden).
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accounts Bank examiners “tried to tie together” — Bed-
rock, Blueridge, Immanuel, NRJ, and Jade.?* By abiding
in making the accounting change requested by Respond-
ent and Mr. Green - that is, by “moving the loans out to
the owners so that they did not appear on the borrower’s
balance sheet,” the balance sheets she submitted to the
Bank would no longer list any inter-company loans made
to other Nielson Entities.*® Ms. Berden stated that as a
result of this change, in order to fully understand what
sorts of transfers were being made, one would need more
information than what was shown in the balance sheets
she submitted to the Bank.*** This was information that
could only be provided by the owners — but the owners
were in no way obligated to the Bank (in terms of guaran-
tees on the Bedrock note) to provide this information; and
the Bank did not systematically request periodic financial
statements as part of the ongoing relationship between
the Bank and Bedrock.*”

In another similar example, when Ms. Berden found
a need for funds to go to Lake Miona LLC, she stated the
LLC “didn’t have an account that I can deposit” loan pro-
ceeds into, as it was an LLC owned by Blueridge.*® She
explained that Mr. Green was willing to help (and said so
in an email dated February 27, 2009 to Ms. Berden), but
told her:

[The deposits] will be loan proceeds from an en-
tity and [would] go directly into Blueridge, and

32 Ty, at 56-7 (Berden); EC Ex. 3 at 62.
33 Ty, at 58 (Berden); Resp. Ex. 126.
34 Ty at 58 (Berden).

345 Id

346 Jd. at 59 (Berden).
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the examiners will be all over Blueridge and the
deposit accounts in a month. They will see it. I am
concerned it will cause another ‘co-mingling of
funds issue.” Is there another way to do it? Can
you get the check and then cash it and make a sep-
arate deposit?”*"

Ms. Berden testified that by proceeding as directed
by Mr. Green, if the check was cashed as Mr. Green pro-
posed, no one would know what the source of the cash was,
without tracing it.***

The lending-limit issue remained a topic of discussion
throughout 2009. At one point in April, 2009, Ms. Berden
offered to help the Bank as it responded to concerns
raised by the Bank’s regulators. In an email to Ms.
Berden on April 19, 2009, Mr. Green wrote to Ms. Berden
stating “the examiners are here and they are reviewing
every loan with us. My guess is that we will certainly be
required to have you move most of the loans. I will keep
you posted.”**

Later that day, Ms. Berden responded by asking if
there was anything she could do to help.* Specifically,
she stated that “[t]here are good arguments for a lot of
these to show the separation of ownership and the reasons
why they do not have common use of funds because of fi-
duciary relationships, ete.”® Her response carried with
it signs of consternation, where she asked what the result

37 Id. at 60 (Berden); EC Ex. 3 at 63.
348 Tp. at 60-61 (Berden).

39 Resp. Ex. 10.

0 [,

BLId.
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would be if the examiners found a common use of funds
among these Entities — that the examiners may require
the Entities to leave the Bank at a time when few banks
were lending money on land properties, while relating
that she had been trying to “reach out to other banks”
without success, having been “turned down due to our loy-
alties to [Northwestern],” and asking “[w]hat if we simply
can’t find alternatives due to industry and market condi-
tions at this time?”*

Ms. Berden testified that through an email sent on
March 2, 2009, Mr. Green told her that Mr. Calcutt had
met with FDIC staff members in 2008 and learned that
the FDIC examiners raised the issue of whether the Niel-
son Entities were tied together, but “decided to wait for
the State examiners to review it,” adding that the State
examiners would be at the Bank in April 2009.*® She tes-
tified that Mr. Green and Mr. Calcutt “were still arguing
at the time that these loans should not be grouped to-
gether, but in anticipation of the fact that they weren’t
sure that they could prevail on that issue they wanted us
to try to move some of the loans to other banks.”**

Ms. Berden testified that in responding to these con-
cerns, and at Mr. Calcutt’s request and that of Mr. Green,
she attempted to move some of the Entity loans to other
banks, but had no success — partly because the loans were
not guaranteed by the owners, and partly because many
of the loans were secured by vacant land that had no cash
flow.*” She added that the request that she try to move

32 Tr. at 156-57 (Berden); Resp. Ex. 10.
33 BC Ex. 3 at 66.

35 Ty, at 63 (Berden).

35 Id.
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some of these loans came “at a time when the real estate
market was crashing and most of the banks were not even
interested in looking at real estate loans of any type.”**

Ms. Berden agreed with the premise that early in
2009 the Bank, through Mr. Calcutt and Mr. Green, had
made it clear that it was absolutely necessary, because of
regulatory concerns, to move some of the Entity loans out
of the Bank.*" She also agreed with the premise that due
to the economic effects of the Great Recession, both the
Nielson Entities and the Bank were adversely impacted —
with the Bank wanting the Entities to move out these
loans, and the Entities being unable to do so.*® Ms.
Berden clarified, however, that as of May 2009, the Niel-
sons were still making their loan payments, so the reason
for moving the loans elsewhere wasn’t because of perfor-
mance issues, but was instead a response to the Bank’s
requlatory concerns regarding the common use of funds
and the Bank’s lending limit.*”

For his part, when asked to describe why the Bank
wanted the Nielson Entities to “look for other financing,”
Mr. Calcutt testified as follows:

Q. [W]hat was the nature of the concern that was
being raised by the Examiners over the Michigan
unit rule? What was the Borrower doing that was
of concern?

A. Well, it was the aggregate amount of debt, that
it was beyond our lending limits and but the state

356 Jd. at 54 (Berden).

357 Id. at 152 (Berden).
358 Id

359 Id. at 158-59 (Berden).



287a

statute was so vague that they were clearer on the
federal rule but the state statute was very un-
clear. So it actually got dropped as a discussion
item after, I don't know if it was 2007 or ‘08. In
other words, it was brought up. Discussed. We
discussed it with the Nielsons, suggested they
look for another bank but ultimately that discus-
sion was dropped.®®

L. Respondent’s Authorization of the Use of
Funds from Pillay Trading LLC to Service Nielson
Entity Loans

Apart from moving existing Nielson Entity loans to
other banks, Mr. Green and Ms. Berden also discussed us-
ing funds in Pillay Trading LLC.** In an email dated
January 21, 2009, Ms. Berden broached the subject with
Mr. Green, stating that “with the current condition of the
market,” the Pillay funds were “sitting on the sidelines
with our trading activity — meaning that the funds are still
in Pillay, but we're not actively trading them, it’s just sit-
ting there in cash and T-bills.”**

Although the assets in Pillay were currently being
used as collateral for Nielson Entity loans, Ms. Berden
asked Mr. Green: “We're wondering what options we
have to release some of the security that [the Bank] has
on these Pillay units. Could we use a portion of the funds
to pay down on principal to release the security inter-
est?”*® Breaking down the proposal, Ms. Berden stated

360 1d. at 1276 (Calcutt).

361 Id. at 153 (Berden); Resp. Ex. 3.2.
32 KEC Ex. 3 at 59.

363 Iq,
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the Bank held a $1 million security interest for the Bed-
rock Holdings LLC loan, a $500,000 security interest for
Moxie LLC, and a $100,000 security interest for AuSable
LLC.**

The Bank initially rejected Ms. Berden’s proposal to
use these funds to service Nielson Entity loans. Mr. Green
advised, in a March 16, 2009 email to Ms. Berden, that
“The Pillay funds were used to cover down payment
and/or cash flow shortages on the loans to Moxie, Bed-
rock, and AuSable. We cannot release those funds. It
could be used to pay down the loans provided there is ex-
isting cash flow to cover the remaining loan.”**

As will be reported below, however, Mr. Green later
abandoned this position and, according to Ms. Berden,
agreed “to release Pillay funds which they had previously
said they would not do,” even arranging funding for a new
loan — the $760,000 Bedrock Loan — even though previ-
ously they had told Ms. Berden and Cori Nielson there
would be no new loans.**

M. The Distressed State of the Nielson Enti-
ties Loan Portfolio in August 2009

In a memo dated April 22, 2009, in which the subject
is “Nielsons,” Mr. Green wrote to Mr. Calcutt that “[t]he
examiners are looking at every loan they have at NW.
The four they claim may be tied together are as follows”,
listing Bedrock Holdings, Blueridge Holdings, Jade Ven-
ture, and Immanuel®” After acknowledging that the

364 Id

36 Tr. at 65, 155 (Berden); EC Ex. 3 at 69; Resp. Ex. 8.
366 Ty, at 87 (Berden).

367" EC Ex. 80 at 35.
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handwritten notes on the April 22, 2009 memo were his,
Mr. Calcutt explained what his note “Money sent directly.
Your issue” meant in context:

Well, this comes back again to earlier testimony
where I made it clear wearing my CPA hat that
money should be disbursed from a loan to the
Borrower. What the Borrower does then, they
downstream it to the owners. The owners may
upstream it somewhere, but it came back to not,
not recommending that there be inter-company
movement of money. That’s what that note is
probably referring to is my thoughts concerning
how, you know, loan proceeds -- and this would
have been clear to our team, the loan proceeds
should go to the Borrower.*®

The record reflects that at least in January 2009, as-
sets in Pillay Trading LLC had been pledged to the Bank
as collateral for three Nielson Entities; Bedrock, AuSa-
ble, and Moxie.*® Pillay was seen as a valuable asset, one
that (in 2008) earned 18.77% between 1/1/08 and 4/25/08
(for an annualized return of 59/23%).*™ The record also,
however, includes evidence that “[i]t was difficult to de-
termine what [the Pillay Trading Units] would be
worth.”®™ This evidence came from Frederick Bimber,
Esq., who served as co-counsel to the Bank in cases in
which the Bank sued Bedrock and other Nielson Entities,
seeking foreclosure of Nielson assets held as collateral to

368 Tp. at 1372 (Calcutt).

369 Id. at 155 (Berden); Resp. Ex. 3.
370 Tr. at 163 (Berden); Resp. Ex. 2.
31 Ty, at 377 (Bimber).
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the Entities’ loans with the Bank.?™

Mr. Bimber described the Pillay Units as “illiquid,”
adding that there were questions regarding whether the
Bank actually had perfected its own lien against the Units
“because you in effect would be asking one Nielson-con-
trolled entity to do the Bank’s bidding with respect to the
pledge of the Pillay Units, which were themselves simply
membership/ownership interests in Pillay Trading.”*™ As
Mr. Bimber put it, Pillay “traded stocks according to some
procedures that the Nielsons thought were very clever
and likely profitable, but I suspect Pillay Trading wasn’t
worth very much as we got into the early years after
2008.”374

Ms. Berden agreed with the premise that by August
2009, three negative factors were in play: first, the Bank
wanted the Nielsons to refinance and move their debt out
of the Bank; next, the Bank wanted to improve its position
with regard to the loans by getting greater debt service
on the loans; and third, the Great Recession presented
problems that prevented the Nielson Entities from mak-
ing the sought-after debt service payments because of
vacancies in the properties held by the Entities and diffi-
culties in the Entities’ cash flow.*™

By late summer 2009 it was clear to Ms. Berden that
conditions had changed — both because of the increased

32 Id. at 354 (Bimber).
38 Id. at 378 (Bimber).
31 Id.

3% Id. at 163-64 (Berden). See also testimony of Examiner O’Neill
confirming that the FDIC had issued a report stating “The economic
condition throughout the state remains weak. Real estate values are
depressed.” Tr. (2015) at 614 (O’Neill); EC Ex. (2015) 49 at 2.
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attention being paid by the FDIC’s examiners regarding
common use of funds among the Nielson Entities, and be-
cause of market conditions that were hurting the Entities’
cash flow. Although Mr. Green and Ms. Berden engaged
in ongoing email discussions about loan repayment, by
mid-August 2009 Ms. Berden made it clear that repay-
ment of loans held by the Nielson Entities was not
assured, writing:

In conjunction with the problems Northwestern
Bank is experiencing with your regulators, we
find ourselves also having to take a hard look at
our financing situation. Due to the continued ex-
treme low prices of natural gas, the complete lack
of real estate developers purchasing development
land in Michigan, and the drop in all real estate
values due to the glut of foreclosures on the mar-
ket, the current recession/Michigan depression is
causing us increased need to restructure our
loans.*™

Through this email correspondence, Ms. Berden ex-
plained that upon finding that the Nielson Entities had
been unable to move its loans to other banks, “we were
facing a situation where our overall cash flow portfolio was
unsustainable.”®” The Entities’ weakening position also
was described in an email sent on August 21, 2009, from
Cori Nielson to Mr. Calcutt, where Ms. Nielson stated she
“could not understand why you are delaying scheduling to
meet with” Ms. Nielson and her attorneys and advisors,
and informed Mr. Calcutt that the Entities “will not make
our September payment or any further payments until we

36 EC Ex. 3 at 78.
3T Tr. at 67 (Berden).
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have the necessary meetings and discussions to reach an
overall restructuring of the relationship.”*™

Cori Nielson followed this with a more detailed email
message on September 21, 2009, in which she informed
Mr. Calcutt that the Entities “need a serious restructur-
ing of their loan payments for the next period of time,”
and asked that the Bank “suspend monthly payments”
due “until our cash flow returns”.*” She advised that
some of the real estate securing the Bank’s loans have val-
ues “so poor that some properties may not have any
equity left in them, and some properties may not have
good potential for equity recovery in the near term.”**

N. Using Pillay Trading LLC Funds and the New
Bedrock Loan to Service Existing Loans in 2009

Following the news that the Entities had stopped
making payments on any of the Bank’s loans, Mr. Green
extended to Ms. Berden the possibility that, notwith-
standing what he had stated earlier that year, he and Mr.
Calcutt now agreed to allow the Entities to use Pillay
funds to make payments on the loans.*® When combined
with a new loan from the Bank, the funding would pay “a
little bit more than eight months” of loan service — and
would bring the loans current for an entire year from Sep-
tember 1, 2009 (when the Entities had stopped making
payments on the loans).**

B EC Ex. 3 at 82.

39 Id. at 89.

330 Id. at 89-90.

31Ty, at 71-72 (Berden);EC Ex. 3 at 93.
332 Ty, at 88 (Berden); EC Ex. 3 at 116.
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Ms. Berden explained that funds from the Pillay ac-
count and from the new loan would be deposited into a
special reserve account to be on hold for the payments, —
all “in the name of Bedrock, but pursuant to their previous
request [from as early as April 2009] about line of credit
draws, [Mr. Calcutt and Mr. Green] didn’t want any of
those funds to go directly into the other Borrower ac-
counts.”*®

Through this process of negotiation between Mr. Cal-
cutt (with Mr. Green’s assistance) and representatives of
the Nielson Entities, $600,000 was drawn from the Pillay
LLC funds, and the new “Bedrock Loan” of approxi-
mately $760,000 was issued by the Bank, leading to $1.36
million being made available to bring the Entities’ loans
current and fund payments for eight months.**

In a memo dated November 16, 2009, Mr. Green pre-
sented to Mr. Calcutt a plan which he hoped would close
by November 30, 2009, wherein the Bank would disburse
a loan of $760,000 “to be used to cover principal pay-
ments”, and accept from the Entities a pledge a second
mortgage on the real estate currently held for the Bed-
rock loan.® The plan also called for the loan to be
“interest only” with a floor of 4%; and for one of the loans
(the Eighty Eight Investments loan) to be amended to
permit repayment over 36 months instead of 12 months.**

33 Tr. at 88-89 (Berden); EC Ex. 3 at 122-23.
334 Ty, at 90 (Berden); EC Ex. 3 at 126-217.

3% Resp. Ex. 6 (which included a provision for the Bank to receive a
“Junior secured position” in equipment securing the Bedrock loan, but
with the caveat that this “may not be possible as it’s a lease transac-
tion with 5/3 and therefore owned by 5/3”).

386 Resp. Ex. 6.
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Ms. Berden testified that Mr. Green’s November 16,
2009 proposal to Mr. Calcutt (which did not include releas-
ing any Pillay Trading assets from the collateral position
held by the Bank) would be an acceptable arrangement to
try to deal with the “perfect storm” the Bank and the Niel-
son Entities were facing in late 2009.**" Use of the Pillay
Trading LLC’s funds came into the picture only after Ms.
Berden requested and received the Bank’s permission to
use funds presently held as collateral to pay down some of
the Entities’ debt.*

As the negotiations concluded, Mr. Green wrote to
Ms. Berden on November 27, 2009, advising that “At this
time, we can’t do transactions online so I will need you to
help by making the deposit. I am not sure where the
money is coming from, but try to remember not to leave
the paper trail. In other words, try not to deposit a check
from Bedrock into Immanuel, ete.”*®

Ms. Berden then identified the documents showing
that proceeds from the Pillay fund, which was owned by
Artesian Investments, went first from Pillay into Arte-
sian, and then “Artesian would disburse out to various
Nielson entities. Those first set of transactions are the
owners of the LLCs. They would receive the funds
first.”®” From there, the owners would transfer these Pil-
lay proceeds and loan disbursements into the Nielson
Entities.*"

387 Tr. at 165 (Berden).

388 Jd. at 167 (Berden).

39 Id. at 92-93 (Berden); EC Ex. 7 at 1.

3% Tr. at 94 (Berden); Resp. Ex. 136.38-136.42.

31 Tr. at 94-95 (Berden); Resp. Ex. 136.38-136.42.
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Mr. Jackson explained the negotiations in these
terms:

[Iln November and December of 2009 following a
series of meetings with members of the senior
management committee that included myself, we
came to a solution which we thought would help
us continue discussions with the Nielsons and to
keep the door open for us to work towards some
amicable agreement as far as the resolution of
their debt, and we agreed to do a new loan for
them which is referred to as the Bedrock Loan of
$760,000. We also agreed to release some funds
called Pillay funds which was 600- or $680,000
which had been pledged by the Nielsons, and it
was questionable as far as the validity of the lien
that we had against that. So we thought, well, we
can use that money to reduce the debt, which we
did. It was the Borrower's money given to us ul-
timately for debt service and that’s what we used
it for.*”

According to Ms. Berden, total principal indebted-
ness to the Bank by the Nielson Entities at the time of this
transaction was approximately $38.7 million.® Ms.
Berden explained that although initially Mr. Calcutt and
Mr. Green sought to have the proceeds of the $760,000

392 Ty, (2015) at 1600 (Jackson).

393 Tr. at 97 (Berden); Resp. Ex. 37, EC Ex. 133. See also testimony
of Ms. Miessner, who testified that EC Ex. 133 concerns the Bedrock
transaction “where the Bank made a new loan and released collateral
— liquid assets that were held as collateral in order to bring all the
loans within the Waypoint Nielson relationship current, take them off
nonaccrual and set up payment reserve accounts going into several
months of 2010.” Tr. at 739 (Miessner).
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Bedrock loan used only for principal and interest pay-
ments, they ultimately accepted Ms. Berden’s proposal
that those funds be allocated “based on the monthly pay-
ment so that . . . all of the loans would cover the same
number of payments.”**

Ms. Berden also acknowledged that by June 2010 she
had reported positive results — including receipt of more
than $10 million by Frontier LLC awarded in a civil law-
suit, along with indications that Team Services (a
recently-acquired source of cash flow for Bedrock) would
be responsible for positive cash flow for Bedrock, and an
improving market for sales of new houses by Generations
Development.*” When asked why, with these positive fac-
tors, the Nielson Entities once again stopped paying on
their loans in the fall of 2010, Ms. Berden clarified that the
$10 million could not be spent because “we were being
counter-sued for that $10 million.”** She explained that
while the Entities ultimately were able to use those funds
for cash flow purposes, that did not occur until “several
years later when that litigation was settled.”®” Mr. Cal-
cutt apparently was not aware of this restriction on the

4 Tr. at 100 (Berden); EC Ex. 3 at 134.
3% Tr. at 169 (Berden).
3% Jd. at 170 (Berden).

37 Id. at 170-71 (Berden). See also testimony from Cori Nielson to the
effect that in the summer of 2010, there was a $10 million mineral lease
payment related to the Olin lease: “Our burn, our cash burn at that
time for the portfolio was around $6 million per year. So $10 million
doesn’t go very far when you are burning $6 million a year, and we did
use some of that money for some debt service, and we did use some of
that money for investing in a cash flow in a new investment that we
had been looking for.” Tr. at 1020 (Nielson). She denied, however,
that there was a claim made against that $10 million. Id. See also
testimony from William Calcutt, with respect to the claim against
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use of the proceeds of the lawsuit, testifying that he ex-
pected the Entities to use the proceeds to pay the
Entities’ debts “because they were already doing it in
other situations.”® He stated that “some Entities . . . had
very strong cash flow, including Frontier, so I didn’t have
any doubt that they could use that money if they so
chose.”*”

Mr. Calcutt testified that he generally absented him-
self from discussions in the early stages of negotiations
from October to December 2010, but did send a letter on
December 1, 2010 to Dale Nielson, hoping that Mr. Niel-
son would “step in here and see that we needed to work
out some kind of resolution going forward here”.*” In the
letter, Mr. Calcutt let Mr. Nielson know that the sugges-
tion that the Bank should “simply aceept deeds in lieu of

foreclosure of the properties” was “disappointing in
light of our past relationship.”*"

In response, in December 2010 Dale Nielson met with

Chesapeake Energy which the Bank considered when determining
the Nielson Entities’ capacity to repay the group of Nielson Entities
loans — “The Nielsons had a claim on one or more oil and gas leases I
think it was against Chesapeake Energy, okay. I think they claimed
that they were going to get at least $10 million from this. And if my
recollection is right, there was, that somehow that they would apply
some of this recovery — as I say, it was either $10 million or more,
[and] use it to help bring down the loans, you know, reduce the loans.”
Tr. at 1180-81 (W. Calcutt). There is, however, no evidence that the
Nielson Entities had any legal obligation to apply funds available to
one entity for the benefit of another entity.

398 T'r. at 1321 (Calcutt).

399 Id

400 1. at 1322 (Caleutt); EC Ex. 28.

401 Ty, at 1323-24 (Calcutt); EC Ex. 28 at 1.
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Mr. Calcutt in what Mr. Caleutt described as a “very un-
usual meeting”:

We talked just broadly because I hadn’t seen him
in years, about the economy and the market and
their businesses and their success and, and then I
asked him point blank, you know, “Will you help
us resolve this situation going forward?” And
what I'll never forget about this meeting is he
turned his back on me and he walked up to a board
and he said “We intend to pay you in full. But af-
ter we buy some more businesses.” And I was
just, I was dumbfounded. And I was polite, but
that was pretty much the end of the meeting be-
cause I was just shocked that “That's not why I'm
here, Dale. I am here to try and resolve this.”*”

Mr. Calcutt testified that the solution the Bank
reached after the loans were again delinquent in Decem-
ber 2010 involved the use of the Pillay Funds “which were
used to bring the loans current”.*® Mr. Calcutt explained
why this solution served the Bank’s purposes:

Well, the same thing we did with, with Bedrock
and that is we were hopeful because this was a
short-term solution, we were hopeful for a long-
term solution and for the reasons I cited earlier
with Bedrock. But it also corrected obviously a
delinquency that would have been reflected in the
Board Reports and that everybody was aware of
because the loans had gone delinquent.**

402 Ty, at 1324 (Calcutt).
w0 [,
404 1d. at 1325 (Calcutt).
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Mr. Caleutt confirmed that the meeting minutes for
the Board’s December 17, 2010 meeting included this en-
try: “The Board was advised that the renewals for the
various matured Nielson related loans would be com-
pleted shortly. This action will eliminate the temporary
increase of the delinquency ratio and provide benefit to
net interest income for December.”*” The minutes, how-
ever, are silent with respect to the fact that the loan
proceeds and released collateral had already been paid
out and would be the basis for bringing the renewed loans
current.

Also in these minutes is an entry by which the Board
approved the renewals of eleven Nielson Entities, includ-
ing Bedrock.” Although the minutes are silent with
respect to any details of the approval process that in-
volved the release of the Pillay Collateral, Mr. Calcutt
testified that he was “confident it was discussed” — based
on his belief that “I shared information with the Board
consistently. Every month we shared plenty of infor-
mation with the Board. And obviously the spike in
delinquencies would have been worthy of addressing.”*""
Again, although no mention of this is found in the minutes,
Mr. Calcutt was confident that the Board also discussed
how the spike in delinquencies occurred and how they
were being cured."™ Preponderant evidence does not,

405 Jd. at 1327 (Caleutt); Resp. Ex. 58 at 2.

406 Ty, at 1327-28 (Calcutt); Resp. Ex. 58 at 4.

407 Tr, at 1328 (Calcutt). See also testimony of Mr. Jackson: “I recall
at some point I asked Mr. Green, ‘We did receive Board approval for
this loan, is that correct?” And I don’t recall his response, but I did
question whether or not we had received it.” Tr. (2015) 1612 (Jack-
son).

408 Ty, at 1329 (Calcutt).
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however, support Mr. Calcutt’s testimony in this regard.

Mr. Calcutt described a similar meeting, this time
with Cori Nielson, held at the Bank in early 2011, in which,
according to Mr. Calcutt, “Cori Nielson threatened me.
Threatened to destroy me.”*®” It is not clear what weight
Mr. Calcutt actually gave to this position, as he testified
he found the threat to be “unbelievable”.”® According to
Mr. Calcutt, his brother Bill regarded the Bank’s negoti-
ating position to include its use of “a ‘club’ to encourage
[the Nielsons] to come to some resolution here.”*"! The
“club,” according to Scrub Calcutt, was to cajole the Niel-
son managers “into the renewal of loans by informing
them that pressure would be brought to bear by North-
western’s regulators if their loans became non-
performing which would result in Northwestern having to
play ‘hardball’.”**

Elaborating on this “tactic,” Scrub Calcutt testified:
“From time to time we had used the regulators as a — as
you would call it — a ‘club’ to encourage them to come to
some resolution here. So I could use another word, but
yes; we were using them as a club. A hammer.”*® Part of
this strategy, according to Mr. Calcutt, was to identify
“red flags” and use these as a way to say no to Ms. Nielson
if there were things she wanted to do “that just couldn’t

409 Id

410 Id

A1 1d.; Resp. Ex. 69.

42 Ty, at 1325 (Calcutt); Resp. Ex. 69; Tr. at 1156, 1178 (W. Calcutt).
43 Ty, at 1331 (Calcutt).
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be done,” as “[t]hey wouldn’t be acceptable to us or poten-
tially the regulators” if the Bank did things her way.**

Mr. Calcutt denied, however, any suggestion that he
was actually concerned about increased regulator scru-
tiny over the Nielson loans — because “the regulators were
well aware of all of these loans. They had access to them.
They were reviewing them every year, not to mention that
they had access to all of our information in the Bank, so
no. I was not concerned about that at all.”*"* Given the
record before me, little weight is given Mr. Calcutt’s claim
that the regulators were between “well aware of” the true
nature of the Nielson Entities loans.

When Mr. Smith, the Bank’s Director of Global Risk,
reviewed the proposal to use the Pillay Trading Units as
collateral, he was concerned about “whether or not we
could perfect our interest in those units.”*'® At the time,
in 2011 when he was writing his report, Mr. Smith was not
aware there were questions about the perfection of the
Bank’s interests, and stated that had he known this, he
would have responded differently when preparing his re-
sponse to the Bank’s Examiners during the 2011 exam."'"

Mr. Smith testified that once he became aware of the
problems with using the Pillay Units in this way, he knew
that it “wouldn’t be used as collateral, so additional losses,
they couldn’t be used to offset additional losses or the
losses that the Examiners had contended.”*® As a result,

44 1d. at 1331-32 (Calcutt).

45 1d. at 1332 (Calcutt).

46 Id. at 413 (Smith).

417 Id

418 Id. at 413-14 (Smith); Resp. Ex. 168.
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Mr. Smith opined, “there would be additional losses that
would need to be recorded and . . . it would impact the im-
pairment calculations because there would be additional
losses because you couldn’t use the collateral.”*? Stated
another way, from what he learned about the Pillay Trad-
ing Units, after comparing “your loan balance to the
collateral value,” “if you have less collateral here in this
instance, the Pillay Trading Units, it would be a higher
loss because you have less collateral to offset the loan bal-

ance 99420

0O.Bank Management’s Misrepresentation of the
Condition of the Nielson Entities

Ms. Berden provided insight into potential diserepan-
cies between the condition of the Nielson Entities as
described in correspondence between the Bank and its
regulators, and as actually existed during the time rele-
vant to this enforecement proceeding. Writing on behalf of
the Bank, Executive Vice President Richard Jackson ad-
dressed a letter to the state regulator — Michigan’s Office
of Financial and Insurance Regulation, with a copy to the
FDIC, dated November 14, 2009.*' In it, Mr. Jackson

49Ty, at 414 (Smith).
420 Id

1 Joint Ex. 8. See also testimony of Ms. Miessner regarding infor-
mation presented by the Bank at page 2, Mr. Jackson’s November 14,
2009 letter to Mr. Thielsen of the Michigan OFIR and the FDIC’s
Chicago Regional Office: that the information was not accurate where
it “indicated that there were no problems with the relationship, you
know; through the statement that the loan was performing, that would
indicate to me that all the loans were current and that they were pay-
ing, paying in the way that their contractual terms were laid out.” Tr.
at 738 (Miessner). “At the time that letter was written, the majority
of the loans within the Waypoint Nielson management relationship
were 74 days past due.” Tr. at 739 (Miessner). See also testimony of
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wrote that the Bank’s Board of Directors had reviewed
and discussed the April 13, 2009 Report of Examination,
and offered responsive information — including infor-
mation about the status of the Nielson Entity loans.**

According to Mr. Jackson:

[The 2009 Report of Examination] would cover
several different areas of the Bank which I might
have a high-level knowledge of but not a working
detail of. And if there were items contained
within the Report of Examination that I did not
have intimate knowledge of, I would go to the var-
ious department heads within the Bank that did
have responsibility for the area being addressed
and I would say “I have to respond to the Exami-
nation.  Please help me come up with a

response.”**

Mr. Jackson opined that a loan that showed nonpay-
ment for “90 days or less” would nevertheless be
considered a “performing loan”.*** He added that by Jan-
uary 2010, there would not have been any discussion
within the Classified Assets Committee regarding the
classification of the Nielson Loans.**

With respect to the issue of whether the Bank had

Mr. Jackson, stating that “most likely” Mr. Caleutt reviewed the let-
ter. Tr. (2015) at 1683 (Jackson).

422 Joint Ex. 3 at 2-3. Mr. Jackson became vice president of admin-
istration at the Bank in 1980; and Executive Vice

President in the 1990s. Tr. (2015) at 1590 (Jackson).
43 Ty, (2015) at 1616 (Jackson).

424 Id

4 Id. at 1620-21 (Jackson).
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reason to question whether the Nielson borrowers had in
2009 raised any issue concerning their ability or intention
to service these debts, the FDIC’s Case Manager Ms.
Miessner testified:

[W]e know now that the borrowers had notified
the Bank in writing in August of 2009 that they
did not intend to continue making payments be-
ginning with their September 1, 2009 payment.
We know that they had asserted that many of
their properties were underwater, that they no
longer had equity in them and didn’t want to keep
them and had offered deeds in lieu of foreclosure
and requested significant restructure on the loans
on properties that they intended to keep.**

Ms. Miessner noted that in his letter, Mr. Jackson
identified two kinds of performing loans — one kind was
performing “as agreed,” and the other was just identified
as a performing loan.””” In Mr. Jackson’s November 14,
2009 letter, the status of loans to non-Nielson entities —
including, for example, the Bay Meadows Development
relationship — was described as “performing as agreed,”
whereas the Nielson Entity loan status was reported as
simply “performing”.*”® Ms. Miessner testified that while
she had not before now noticed this difference, she now
regarded it as a “red flag,” and that had Mr. Jackson used
the same phrase for the Nielson loans as he used with Bay
Meadows, that response would have been patently false.*

426 Ty, at 740 (Miessner).

427 Id. at 883-84 (Miessner); Joint Ex. 3 at 2.
428 Joint Ex. 3 at 2.

429 Ty, at 885 (Miessner).
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Asked in particular about the Immanuel LLC loan,
Ms. Berden testified that “loan payments were not made
starting September 1st until this restructuring plan was
in place in December,” and that the only payments that
would have been made were those made available after
the release of the Pillay Funds and the Bedrock Loan pro-
ceeds.”

As noted above, the November 14, 2009 letter was
signed not by Mr. Calcutt, but by the Bank’s Executive
Vice President, Mr. Jackson.”" When asked if she knew
whether Mr. Calcutt reviewed the letter, Ms. Miessner
testified thus:

Mr. Jackson was the executive vice president as
well as the Board secretary, and as far as every-
thing that we know is that nothing happened at
that bank if Serub didn’t know about it. So while
I don’t know specifically and while I don’t have ex-
act personal knowledge of Scrub reviewing this
document, given what I know about the Bank, it
would be reasonable to expect that Mr. Jackson
would have never sent a letter to the FDIC with-
out Mr. Calcutt seeing it and knowing what was
being communicated on behalf of his bank.**

From the record, I find preponderant evidence estab-
lishes that Mr. Calcutt was fully aware of the contents of
Mr. Jackson’s November 14, 2009 letter, and approved the

430 1d. at 102-03 (Berden). See also Tr. at 792-94 (Miessner); EC Ex.
66, reflecting a summary of circumstances identified by Ms. Miessner
as misrepresentations regarding the Nielson loan portfolio attributed
to Mr. Caleutt and other senior bank managers.

81 Joint Ex. 3.
42Ty, at 845 (Miessner).
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letter being sent to the FDIC.

Ms. Miessner also noted answers Mr. Calcutt pro-
vided in the Officer’s Questionnaire at Question 1, in May
2010, regarding the Bank’s extension of credit since the
last FDIC examination, where he was asked whether any
of those loans had been renewed or extended.”® Ms.
Miessner described as “inaccurate” Mr. Calcutt’s re-
sponses to questions pertaining to the Bedrock Loan and
the Nielson Entities, because upon being asked to disclose
extensions of credit that were renewed “with acceptance
of separate notes for the payment of interest,” he failed to
disclose that through the Bedrock transaction, loan pro-
ceeds were “used specifically to make interest payments
on ... all of the Entities’ loans within that relationship.”***

When asked to characterize his own facility for re-
membering facts and details of events pertaining to the
Bank during the Great Recession (said to be from 2008
through 2011), Mr. Calcutt answered that “[g]iven the cli-
mate, the business climate, I would have been very tuned
into that period of time and what was going on and, of
course, once it passed and moved on to the future worry-
ing about where the Bank was at that time in the
future.”**® He also testified, however, that he does not

433 Id. at 745 (Miessner); EC Ex. 18.

84Ty, at 745 (Miessner); EC Ex. 18 at 2. See also Ms. Miessner’s tes-
timony that “some of the $760,000 loan proceeds were made to make
payments on the same $760,000 loan, so that would be ‘with capitali-
zation of interest to the balance of the note. So that would count on
(c) as well.” Tr. at 745-46 (Miessner).

45 Tr, at 1262 (Calcutt). But see also Mr. Calcutt’s testimony regard-
ing his practice that affects his ability to recall the contents of email
messages presented to him during the hearing: “My emails, I would
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have a computer, but has an assistant with a computer, so
that when emails are sent to him “she would alert me and
then I would look at it sometimes over her shoulder and
say ‘this needs to go to so and so in the retail area because
it relates to aretail customer.”*** He said he did not main-
tain a file with emails from the Nielson lending
relationship, but would instead forward emails from the
Nielsons to Mr. Green or others in senior management.*’
He also testified that had no contact with loan files, and
was never involved in processing loans or answering
emails.**®

Further questions that Ms. Miessner found to be in-
accurately answered in this May 2010 response by Mr.
Calcutt included his answer to Question 3 (concerning ex-
tensions of credit that “directly benefit someone other
than the person named in the Note”) — where the Bank’s
records established that the “Bedrock Loan was made for
the direct benefit of all of the entities within the Waypoint
Management credit.”**

scan them to who should receive them and then I would have my as-
sistant send them on so this [Resp. Ex. 17] is refreshing my memory;
obviously I received the email but then forwarded it on to Bill Green
and probably to others at the Bank.” Tr. at 1281 (Calcutt).

46 Ty, at 1312 (Calcutt).
437 Id
438 Jd. at 1312-13 (Calcutt). Given evidence in the record including

emails sent by Mr. Calcutt to others, I attribute no weight to Mr. Cal-
cutt’s claim that he was never involved in the answering of emails.

439 Ty, at 746 (Miessner); see also EC Ex. 10 at 2, Acknowledgement
of Pledge dated 11/25/09 granting the Bank a security interest in
$400,000 in Pillay Trading Units naming Bedrock Holdings LLC as
the borrower, and testimony by Ms. Miessner that “For Question
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A detailed account of false or misleading statements
attributed to senior bank officers is included in the 2011
ROE.* Drawing from this ROE, and from the 2010
ROE*! a Visitation Report dated March 2, 2011 (based on
an examination that began on February 22, 2011 report-
ing on conditions as of December 31, 2010),** and
discussions between Examiners and Respondent and
other Bank officers and employees held on September 14,
2011,"® FDIC and Michigan Examiners found the follow-
ing categories of misconduct attributed to Mr. Calcutt,
Mr. Green, and Mr. Jackson:

A. Routing of Funds to Aid Concealment**
B. Missing Loan Documentation**

C. Office File Memoranda**®

D. False Call Reports*’

Number 3 to have been answered accurately, it would have said some-
thing along the lines of “A loan was made to Bedrock Holdings LLC,
for the benefit of . . .”, and then it would list the rest of the Waypoint
Management and Nielson-related entities that received payments on
their loans through the Bedrock Loan proceeds.” Tr. at 748
(Miessner).

W EC Ex. 48 at 40.

441 (Start date: 6/7/10; As of Date: 3/31/10).
w2 EC Ex. 38.

43 Joint Ex. 11.

444 Notice of Intention to Remove from Office and Prohibit from Fur-
ther Participation, Notice of Assessment of Civil Money Penalties,
Findings of Fact, Conclusions of Law, Order to Pay, and Notice of
Hearing at 1155-61.

5 Id. at 1162-65.
46 Jd. at 7166-70.
M7 Id. at 1971-73.
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E. False Representations in November 2009 Letter
to Bank’s Regulators**®

F. Officer’s Questionnaires*”
G. Temporary Sale of Nielson Loans*”°

H. Nielson Loans Excluded from External Loan Re-
view*!
I. Management’s Response to August 2011 Examina-

tion**?

J. Other Communication with Examiners**

Beyond these claims of concealment, Examiners also
concluded Mr. Calcutt (and his subordinates) failed to fol-
low Bank policy regarding obtaining loan approvals from
the Bank’s Board of Directors.**

P. Bank Management’s Misrepresentations Pre-
sented in the Commitment Review for the 2009
Bedrock Loan

1. Misrepresentation Regarding “Working
Capital” in the Bedrock Loan

As described in the Bank’s Commitment Review for
the Bedrock Loan, the purpose of the new $760,000 loan
was to “[pJrovide for working capital requirements” for

8 Id. at 1174-78.
49 Id. at 1179-80.
50 Id. at 1181-88.
1 1d. at 1189-90.
2 [d. at 1191-92.
3 Id. at 1193-107.
1 ]d. at 1127-38.
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Bedrock Holdings LLC.*” Bedrock Holdings LLC was
owned by three trusts: Dana Nielson Perpetual Alaska
Trust, Cori Nielson Perpetual Alaska Trust, and Keith
Nielson Perpetual Alaska Trust.*® Cash flow for Bedrock
Holdings was supposed to be provided by Team Services,
but, as Ms. Berden recounted, “Team Services [was] hav-
ing a bad year in 2009,” realizing only an actual net
negative cash flow.*"

Understanding that “working capital” means, gener-
ally, “your liquid assets, your cash, your receivables, net
of your payables,” Ms. Berden testified that while a “small
portion of” the loan proceeds were intended for Bedrock’s
working capital, the “majority of the funds were disbursed
out to other entities for their working capital.”**®

For his part, when asked whether he believed that
“working capital” adequately described what the pro-
ceeds of the loan were to be used for, Mr. Calcutt
equivocated, responding “Yes and no. They may have
captured a portion of it, but no. I also say no, it did not
capture the entire, didn’t describe it entirely.”*”

James Gomez served as the FDIC’s Examiner in
Charge for the 2011 examination conducted jointly by the
FDIC and Michigan Office of Financial and Insurance
Services."® Through his testimony, Mr. Gomez identified

45 Joint Ex. 6 at 1.

46 Ty, at 110 (Berden).

457 Id

48 Id. at 104. (Berden).

49 Id. at 1307 (Calcutt).

460 Without objection, Mr. Gomez qualified and testified as an expert
witness — specifically, as a banking examination and supervision ex-
pert witness on the subjects of bank examination, prudent banking
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features of the 2011 examination that gave rise to the
charges now pending against Respondent.

In the 2011 ROE, Examiners stated that with the ex-
ception of Generations Development, on November 30,
2009, the majority of the 35 loans to the 20 Nielson Enti-
ties had reached 90 days past due and were placed on
nonaccrual status.* This was notable in part because
only 16 days earlier, Mr. Jackson signed a letter to the
state regulators reporting that all of the Nielson loans
cited in the Bank’s formal response to the April 2009 Re-
port were either “performing” loans or were in “renewal
in process” status.”® It was also notable because on No-
vember 30, 2009, at the request of Mr. Calcutt and Mr.
Green, the Bank released $600,000 in collateral assets
held by Pillay Trading LLC, and at that point “the funds
were broken down into numerous denominations and
moved in 61 separate transactions before being applied to
the agreed upon loan accounts.”*®

The Nielson loans were placed back on accrual on De-
cember 1, 2009 because the Bank “recognized all
previously reversed interest as income.”** Two days later
a new note was executed and on December 14, 2009, the
Bank disbursed proceeds of the new $760,000 loan to one

practices, including loan underwriting practices, standards of care
and duties of directors to FDIC-insured financial institutions, FDIC
supervisory and enforcement matters and actions. Tr. at 218 (Gomez).
Credentials supporting this designation are set forth in the transcript
of proceedings. Tr. at 187-219.

#1 EC Ex. 48 at 40.
462 [,
463 [,
464 .
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of the Nielson Entities, Bedrock Holdings LLC.*®
The 2011 ROE then reports the following:

Again, upon the request of Loan Officer Green
and President and CEO Calcutt, with the
knowledge of EVP Jackson, the funds were bro-
ken down into numerous denominations and
moved in 54 separate transactions to place the
funds in deposit accounts set up specifically for
the purpose of funding monthly payments on all
36 loans. The Bedrock proceeds were first used
to pay the December 1, 2009 payments with the
remainder funding monthly payments through
April 1, 2010.°

Mr. Gomez described this set of transactions as a
straw loan - i.e., a loan “made to a borrower that’s not
used for the intended purpose or stated purpose.”®” The
regulatory concerns about the Bedrock Loan include the
inability for regulators to determine what the source of
the loan’s repayment will be (i.e., “if it’s not an income-

5 [,
46 1, at 41.

467 Ty, at 270 (Gomez). See also testimony of FDIC Examiner O’Neill,
when asked whether “working capital” includes the use of loan pro-
ceeds to make payments to other non-borrowing entities, after
answering that it does not include such use, Mr. O’Neill stated “That
would be a classic case of diversion. If you state one purpose on a loan
proposal to the Board and then use it for an entirely different purpose
... 1in that case, bringing other loans current or keeping them current
... we actually review for that. It’s to avoid the case of a shell game,
essentially . .. if there’s multiple entities involved and one loan is given
to one entity, to then turn around and bring a whole slew of loans cur-
rent, it’s essentially a concealment effort,” one that conceals “the true
source of the payments.” Tr. (2015) at 44 (O’Neill).
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generating property to begin with and there is no inven-
tory, there’s no apparent way this loan is going to get
repaid”).*®

This was true, in Mr. Gomez’s opinion, notwithstand-
ing that one of the Bedrock holdings was Team Services,
an oil and gas services company that Ms. Berden de-
scribed as “poised for an excellent 2010,” which she said
would, in turn, help with Bedrock’s cash flow.*” Pre-
sented with this report, Mr. Gomez responded that he
could not confirm whether in fact Team Services could
contribute to Bedrock’s cash flow, stating “I'd like to see
the proof. I mean, people can write things all the time.”*™

Along these same lines, FDIC Case Manager Ms.
Miessner testified that based on her review of examina-
tion records leading up to the 2011 examination, she had
specific questions about whether weaknesses relating to
the Waypoint/Nielson Entities loans had been cleared
up.”™ She testified that “previous Examinations had
stated that management was allowing the Waypoint
group, the Nielson group, to do equity pulls,” which she
stated “is where a borrower is allowed to take equity out
of a property in the form of a loan and then do something
with the proceeds that’s other than what’s stated in the
purpose of the loan.”*™

468 Ty, at 271 (Gomez).

469 Jd. at 307 (Gomez); Resp. Ex. 48.

410 Ty, at 309 (Gomez).

411 I1d. at 768 (Miessner); EC Ex. 25 at 2.

42 Dy at 768-69 (Miessner). See also testimony by Examiner Bird: an
equity pull is “a situation where a borrower is adding additional lev-
erage to a financial transaction to extract cash out of that financial
transaction. . . . You would be adding debt to a transaction. That’s
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In addition to the work of Case Manager Ms.
Miessner and EIC Gomez, as the FDIC Examiner
charged with reviewing the Nielson Loan portfolio for the
2011 examination, Mr. O’Neill also participated in the
2011 exam. Mr. O’Neill explained that the distribution of
proceeds from the Bedrock Loan to multiple Nielson En-
tities concealed the true source of the payments that
brought those loans current, threatening the “integrity of
the records.”*”

If they had wanted to conceal that information be-
cause the true extent of the problems were worse
for the borrowing entity itself did not have the
cash flow or means to bring those payments in,
bank giving out new funds of its own to then turn
around and bring those loans current, there is a
potential risk that we examine for is whether or
not there is good money following bad.*™

Mr. Gomez agreed with the premise that there is no
regulation or other law that, to Mr. Gomez’s knowledge,
prohibits a bank from making a loan to pay principal and

adding leverage, and the proceeds would go back out to the borrower.
So you would add to your outstanding loans payable to the bank. And
typically when you'll see an equity pull, it will be done with the same
collateral and so your loan-to-value would be higher. Just signed as a
cash-out kind of transaction.” Tr. (2015) at 872 (Bird). When asked if
Mr. Bird had seen this happen during the 2010 exam, he said no, be-
cause “I did not have the full characteristics of the Bedrock
transaction.” Tr. (2015) at 873 (Bird). Knowing now that the Bedrock
transaction included the $760,000 loan and $600,000 Pillay transac-
tions, Mr. Bird stated this would be an equity pull loan. Tr. (2015) at
873-74 (Bird).

43 Tr. (2015) at 45 (O’Neill).
474 Id
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interest payments for a few months while the borrower is
then going to pick up the payments after those months.*”
Here, however, the outcome is different because of the
way the Bedrock Loan was described — “the way the
transaction was made had not [been] disclosed,” and thus
“tells a different story.”*™

As Mr. Gomez explained, while the loan document
that Mr. Calcutt signed approving the Bedrock Loan in-
dicated the purpose of the $760,000 loan was for “working
capital,” “we [know] now” that the purpose was to pay in-
terest and principal on the Nielson Loans.*”

Testimony from Bank board members persuasively
established that neither Mr. Calcutt nor any other senior
bank manager disclosed to the Bank’s Board the true pur-
pose of the Bedrock Loan. Former Board Members Bruce
Byl and Ronald Swanson recalled approving the Bedrock
Loan after reviewing the application for the loan in March

4% Ty, at 303 (Gomez).
476 Jd. at 304 (Gomez).

47 Jd. at 306 (Gomez); Joint Ex. 6 at 1. EC Ex. 133 is an FDIC-created
illustration showing the November 2009 Bedrock Transaction Dis-
bursement, including funds flowing from the Pillay collateral release
and the new $760,000 Bedrock Loan. See also Testimony of FDIC
Examiner O’Neill: working capital “generally [is] for purposes of, it
could be seasonal or in some cases it’s ongoing if a business has ac-
counts receivable or inventory being financed, that’s the classic
accounts receivable financing.” It does not, however, include the use
of loan proceeds to make payments to other non-borrowing entities.
Tr. (2015) at 43-45 (O’Neill). See also testimony by Examiner Bird,
describing working capital as funds to be distributed only to Bedrock
LLC, and would be used only for Bedrock’s general business pur-
poses, not used by any other entity — because “this request is
discussing working capital for the Borrowing Entity.” Tr. (2015) at
778 (Bird).
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2010.**®

Bruce Byl served on the Bank’s Board from 2006 to
2012, having first served the Bank as a consultant, helping
the Bank work on real estate projects.*™ Mr. Calcutt tes-
tified that Mr. Byl was on the board because Mr. Calcutt
was a family member, and “I thought that the family
should be represented other than [by] myself on the
Board.”*® Mr. Byl testified that Mr. Calcutt had in the
past sought out Mr. Byl to work on “opportunities he saw
that he wanted more research done on, problem facilities
that he needed to have resolved.”*" He testified that Mr.
Calcutt ran the Board meetings as “the quarterback of
that team.”** He acknowledged that now he has no per-
sonal relationship with Mr. Calcutt, and that it has been
many years since the two talked.*®

Asked to describe Mr. Calcutt’s style in running those
meetings, Mr. Byl testified:

Very business-like. He was professional. He, he
would listen to, you know, our comments, our
thoughts. I found him to be fair, honest, you
know, a, a, a, a good person to be on the Board of.
I thought he was doing the right things; and again

478 Tr., at 456, 484 (Swanson).
49 Id. at 901, 908 (Byl).

480 Id. at 1272 (Caleutt). Mr. Calcutt also testified that Mr. Byl is no
longer on the Board and that he no longer has a relationship with Mr.
Byl “because we discovered he embezzled over a quarter million dol-
lars from the Bank, and he betrayed confidences of the Board.” Tr.
at 1272 (Calcutt).

481 Ty, at 902 (Byl).
42 Id. at 906 (Byl).
43 Id. at 1045 (Byl).
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not having any prior bank board experience, I
didn’t have anything to compare it to, so I, I felt it
was functioning well. I mean there were some
things that I would have personally liked to see
change but it wasn’t my meeting.**

When asked whether Mr. Byl ever got the impression
that Mr. Calcutt perceived questions by Board members
to be a question of his authority, Mr. Byl responded, yes,
explaining: “Well, Scrub was the brightest guy in the
room, and it was hard to, hard to approach him or chal-
lenge him on something that you thought you might have
a better, better knowledge of, better angle of, more infor-
mation about. So I didn’t very often.”**

For his part, Mr. Calcutt testified that there was open
discussion at board meetings, and denied that he tried to
curtail any inquiry by any board member.**

He testified the meetings were conducted as follows:

We had monthly board meetings, and before the
board meeting there would be detailed materials
sent out to each of the directors for a review be-
fore the meeting. And then quarterly we will
embellish the monthly reporting with additional
documents and so they had time to study them
and bring them to the board meeting and discuss
them. And obviously the CFO was at every board
meeting to help discuss and address questions.*”

84 Id. at 907 (Byl).

485 Id. at 908 (Byl).

486 Jd. at 1271 (Calcutt).
487 Id
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Although he testified that he knew of no instance
where Mr. Calcutt expressed an intention to withhold in-
formation from the Bank’s examiners, Mr. Byl said Mr.
Calcutt had expressed some animosity about what he saw
as overreaching by the examiners, telling Mr. Byl that
“This isn’t a normal bank. We want to do some other
things that are going to generate revenue outside of a nor-
mal bank,” and he was very frustrated that he was being
challenged with those ideas and those thoughts and that
direction.”***

Mr. Byl testified that in preparing for Board meet-
ings, if he had questions about loan applications, he would
present the questions to whoever the loan officer was; and
thereafter “you would form your own decision and you
would email back what you thought, whether you were for
or against” the proposed loan.” Although Mr. Calcutt
testified that “[t]he directors had open access to anybody
at the Bank anytime,”490*" Mr. Bly testified that he con-
tacted only two loan officers Scott Ashcroft and Dan
Druskovich — but never Mr. Green, whom he described as
“very elusive . . . you just never saw him.”*"

Board Member Swanson testified that upon review-
ing the Bedrock application, he understood the purpose of
the loan was to provide Bedrock LLC with working capi-
tal, which he understood would not include supporting
vacant land, but would instead be “funds available to the
business in their operation,” in “a business that has ac-
counts receivable and . . . accounts payable, and typically

488 Id. at 909-10 (Byl).
489 Id. at 911 (Byl).

490 1d. at 1291 (Calcutt).
¥ Id. at 912 (Byl).
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their current asset liquidation is not timed right with
when their payables are do, and so this is to take the peaks

and valleys out of the flow of funds”.**

Also in his review of the application, Mr. Swanson un-
derstood that there would be a release of $600,000 in the
Bank’s collateral interest in Pillay Trading Funds — alt-
hough he stated he could not tell how the released funds
were to be used.*”® Indeed, he testified that there was
nothing in the loan application that would have indicated
either the loan proceeds or the released collateral would
be used for the benefit of any entity other than Bedrock
Holdings LLC.**

Mr. Swanson also testified that he was not aware that
at the time he and other Board members approved the
loan the loan had in fact already closed, the $760,000 had
been funded, and the Pillay collateral had been re-
leased.*” Had this been brought to his attention, Mr.

492 Id. at 485, 549-50 (Swanson). See also testimony of Board Member
Byl, who stated that while he did not recall reviewing the Bedrock
Loan application, he believes he must have done so, because his ini-
tials are on the document and “typically something, a million dollars
or in the million dollar area, I'm guessing those were forwarded to us
for review and approval.” Tr. at 915-16 (Byl); Resp. Ex. 36.5 (3/25/10
email from Byl to Hollands et al. re Bedrock Holdings and Genera-
tions Devl. “Both have been reviewed and approved.”

498 Id. at 486 (Swanson).

“ Id. See also Examiner O’Neill’s testimony, agreeing with the
premise that a board member could be expected — upon seeing that
$600,000 of Pillay collateral had been released by the Bank — to ask
“Why are we releasing these funds,” responded further that “the first
one I would expect to ask would be Mr. Calcutt, who is also on this
document as signing his initials, but I would expect the other board
members as well to ask that question.” Tr. (2015) at 643 (O’Neill).

495 Ty, at 486-87 (Swanson).
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Swanson stated he would have “contacted management
and asked them why we were just seeing that loan now.”**
Elaborating, Mr. Swanson testified: “It would appear to
me that the Term/Maturity column there [7.e. in the Bed-
rock Loan Commitment Review documentation] is not
correct, that the loan should not have been funded or
available for funding until the Board had approved it,
which would have been March, so the nine-month number
is not correct.”*”

Further, Mr. Swanson testified that he could recall no
mention of the Bedrock Loan in any of the Board’s meet-
ing minutes for the last quarter of 2009.** He testified
that although members of the Board were informed when
the Nielson Entities first stopped paying on their credits,

496 Jd. at 487 (Swanson).

97 Id. at 533-34 (Swanson). See also testimony of Examiner O’Neill
regarding the contents of the Commitment Review, noting “the extent
of exposure that was created by granting the new loan and then com-
par[ing] it . . . to the state law requirement that there’s a threshold
upon which the full board has to vote on it and at least two-thirds of
that Board has to vote in favor of it in order to comply. And then. ..
the fact that although it’s described to the Board of Directors as a new
loan, in fact the loan was closed and fully disbursed three months ear-
lier. No attempt to ratify. And then once again the concerns with
working capital when in fact the purpose was to keep existing loans
current.” Tr. (2015) at 594-95 (O’Neill). When asked, given that the
Review’s report that this is a nine-month loan with a maturity of Sep-
tember 1, 2010, whether that disclosed the loan had been extended in
2009, Mr. O’Neill testified that this “doesn’t tell me when the funds
were already disbursed, sir. It simply says it’s new and that this is
the maturity date.” The citation here is due to the fact that the loan
proceeds were disbursed prior to receiving Board approval. Tr. (2015)
at 641-42 (O’Neill).

498 Ty, at 489 (Swanson).
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there is no mention of this in the Bedrock Loan applica-
tion — that is, the application does not disclose that the
borrower had not paid on its loans since September
2009.*%

To much the same effect, Board member George
Kausler sent an email to Sharon July, one of the Bank’s
credit analysts, dated March 29, 2010, in which he re-
ported that he would approve the Bedrock Holdings Loan
under these conditions: “I would approve the renewal of
the existing LOC and its release of collateral. However,
given the request for the new loan I recommend we retain
the collateral until cash flow is proven, not pro forma.”””
This suggests without ambiguity that Board Member
Kausler had not been told the proceeds of the loan had
already been disbursed and the collateral released.

Mr. Swanson testified that he and other Board mem-
bers had not been told during the Bedrock Loan
Application presentation that the combined funds
($760,000 and $600,000) were to be distributed among
multiple entities other than Bedrock LLC that were con-
trolled by the Nielson family.”” He testified to the same
effect regarding the Commercial Loan Special Request
that the Board approved in December 2010, by which the
Bedrock Loan, which matured on September 1, 2010, was
to be extended to January 20, 2011.°* In that Request,
there was no mention of collateral being released, and

49 Id. at 490 (Swanson).

50 Jd. at 1413 (Caleutt); EC Ex. 16.
501 Ty, at 490; 497-98 (Swanson).

502 Id. at 495 (Swanson); EC Ex. 30.
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nothing describing how such a release would be utilized.””

Similarly, Mr. Byl testified that when he was pre-
sented with the Bedrock loan for Board approval, he was
not aware that the loan, being approved in March 2010,
had already been closed by the Bank and the loan pro-
ceeds distributed.”™ Further, he testified that when this
was presented for his approval, he did not know that a
large group of loans, including loans shown in the loan ap-
plication, had stopped paying as of September 1, 2009, nor
was he aware that the released collateral described in the
application was to be used to bring current that large loan
relationship that had stopped paying in September
2009.°” Further, when presented with a chart showing
the interrelated Nielson entities, Mr. Byl testified that he
was not aware that there was this interrelationship that
owed the Bank $38 million, nor that the $760,000 loan pro-
ceeds would be distributed for use as a reserve for all of

503 T, at 496 (Swanson).
504 Id. at 1023-25 (Byl).

5 Jd. at 1025 (Byl). See also Mr. Byl’s testimony, when presented
with the Report of Examination from 2008, wherein the examiners in
2008 identify the Waypoint Management Relationship as an interre-
lated borrower group — Mr. Byl testified that he was not aware of the
relationship until the meeting with examiners after the 2011 examina-
tion. Tr. at 1049-50, 1052-53 (Byl); Joint Ex. 1 at 43; and to the same
effect regarding borrower concentrations that were described in the
2009 State Examination but which Mr. Byl had no recollection of ever
reading. Tr. at 1054-55 (Byl); Joint Ex. 2 at 20. Explaining his lack of
understanding of or appreciation for the significance of the infor-
mation contained in the Reports of Examinations, Mr. Byl testified
that “I obviously didn’t read the complete examination because there
were no red flags in 2008 or 2009, I would have read through the sum-
mary and maybe a little bit further but that was all because to me
there was no reason to continue on.” Tr. at 1057 (Byl).
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those separate entities’ loans.”™ Equally significant, Mr.
Byl testified that at no time before the Bedrock loan ap-
plication was presented to him did anyone at the Bank
ever discuss the Nielson loans at any of the board meet-
ings he attended, or with him separately as a board
member.””

Mr. Byl described a similar lack of understanding re-
garding the Commercial Loan Special Request dated
December 20, 2010, which extended the maturity on the
Bedrock loans.™™ He testified that the Request was pre-
sented during the December 21, 2010 board meeting —
something Mr. Byl described as “very atypical.”™ He
said Mr. Calcutt was at that board meeting, and that
throughout the approval process, Mr. Byl was unaware
that going forward with the Request would mean the re-
lease of collateral held by the Bank, nor that the Bank’s
$34 million relationship with the Nielson entities had
stopped paying on their loans as of September 2010, nor
that the proceeds of $689,000 in released collateral would
be used for a variety of entities not party to the Bedrock
renewal.”’

56 Ty, at 1026-27 (Byl); EC Ex. 133.

7 Tr., at 1026-27 (Byl). Mr. Byl acknowledged receiving a December
3, 2010 email from Mr. Jackson stating that the Bank “sent a demand
letter to the Nielson family yesterday,” but testified that at the time
he did not know what the Nielson loans were and that while he was
“concerned on behalf of the Bank, [ ] I had no idea how large this re-
lationship was or what impact it really would have on the Bank.” Tr.
at 1027-28 (Byl).

58 Ty, at 1025 (Byl); EC Ex. 30.

509 Ty, at 1029 (Byl).

50 74, at 1029-32 (Byl).
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2. Evaluating the Merits of Conflicting Testi-
mony Regarding When the Bedrock Loan
was Approved

Upon my review of the record, I reject as not sup-
ported by credible evidence Mr. Calcutt’s testimony that
the Bedrock Loan had been approved in December
2009.”"" Mr. Calcutt testified that while the Commitment
Review (Long Form) for the Bedrock Holdings LLC
Loan wasn’t signed until March 2010, this loan did not fol-
low normal procedure —it “would have been an exception,”
but that since he “never had any involvement in the pro-
cessing of any loan, including this loan,” nor in the “closing
of any loan or disbursing of any loan,” he “can’t recall”
why this write-up was not prepared in December 2009: “I
certainly was made aware of it but I can’t recall the rea-
sons.”? He testified he did not read the Review prior to
signing it, that he “wasn’t paying attention” to whether
the write-up accurately stated the terms of the loan, that
he did not know the stated purpose of the loan, and that
he approved it “because the loan had already been made
and we were moving down the road.””"

In this respect the competing claims call for a deter-
mination of whether the true nature of the Nielson
Entities’ relationship with the Bank was explained to
Board members, and whether the Board approved the
Bedrock Loan in December 2009, as testified to by Mr.
Calcutt. Finding neither to be the case, I rely first on my
review of contemporaneous records identified above, in-
cluding the Board packages provided by the Bank to its

511 See Tr. at 1305 (Calcutt).
512 Id
513 Id. at 1306-07 (Calcutt).
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Board members for the October through December
Board meetings, which are silent regarding both ques-
tions; and testimony from Bank staff indicating no one
other than Mr. Green or Mr. Calcutt would be present to
address these two questions; along with testimony from
Board Members Byl and Swanson, to the effect that no
discussion on these questions was held before March 2010.
Documentary evidence supports this finding, whereas Mr.
Calcutt offered conclusory testimony that is not sup-
ported by contemporaneous documentation.

Mr. Calcutt has raised a factual question — whether
he discussed with fellow Board members the true nature
of the Bedrock Loan prior to March 2010 — averring that
he is sure he did, notwithstanding testimony to the con-
trary from his colleagues on the Board. In broad terms,
once the record presents such a conflict, the core tests in-
clude corroboration, inherent believability, internal
consistency and reliability of other parts of the evidence,
clouded or clear recollection, and (in very limited circum-
stances) witness demeanor.

Here, Board minutes would have been the normal
source for corroboration to support Mr. Calcutt’s factual
claim, but those minutes are silent with respect to the
Bedrock Loan prior to March 2010. Inasmuch as Mr. Cal-
cutt was actively participating in the key Board meetings
and clearly was managing how the Bedrock loan was to be
used, he had both the incentive and the opportunity to en-
sure these minutes reflected the true course of this
transaction. Silence in this instance erodes Mr. Calcutt’s
credibility.

Next, I find the testimony from Board Members Byl
and Swanson to be inherently believable, inasmuch as
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there was little or no evidence that suggested a motive to
lie on their part, versus evidence in the record that Mr.
Calcutt was repeatedly willing to testify in a way that de-
flected responsibility off of him and onto any subordinate
he could point a finger at.

There was a lack of internal consistency, wholly at-
tributable to Mr. Calcutt’s testimony, where in one
moment he acknowledges an active role as the Bank’s
principle negotiator with the Nielson family and in the
next moment he has no role in responding to emails or
reading Call Reports. Throughout the evidence-gather-
ing part of this action, documentation and witness
testimony other than that offered by Mr. Calcutt consist-
ently showed that Mr. Calcutt and others under his
supervision withheld this vital information from both the
other members of the Board and the Bank’s regulators.
From the record as a whole, I found Mr. Calcutt’s testi-
mony on this point to be materially inconsistent and thus
unreliable, where the same cannot be said of the testi-
mony of Mr. Byl or Mr. Swanson.

Next, I found no evidence that recollections by either
Mr. Byl or Mr. Swanson had been clouded by time — this
may be due in part to the fact that both gave almost ex-
actly the same sworn testimony in 2015, when events
presumably were fairly fresh in their minds. In contrast,
Mr. Calcutt testified he was not personally involved in
writing up the Bedrock Loan application and cannot recall
now why the application was funded before it was signed
by the Bank’s Board members. I found the recollection
testimony of both Board members to be sufficiently clear
and consistent that when they reported not being advised
about the Nielson relationship and the Bedrock Loan, the
testimony was credible and reliable.
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Last, I found nothing remarkable in the demeanor of
any of the witnesses in this enforcement action that would
support or take away from reliance on their testimony. I
did, however, find Mr. Calcutt evasive in response to some
questions, notably regarding who would be presenting in-
formation to members of the Board during Board
meetings; and found the responses of Mr. Byl and Mr.
Swanson relatively free of traits that would lead one to
question how candidly and thoroughly the witness was an-
swering while on the stand.

3. Findings of Fact Regarding Respondent’s Fail-
ure to Inform the Board Prior to Disbursing the
Bedrock Loan Funds:

Upon these factors, I find preponderant and persua-
sive evidence exists that establishes that Mr. Calcutt did
not secure Board approval of the Bedrock loan until
March 2010, and obtained that approval without disclos-
ing to members of the Board the true nature of the
Nielson Entities’ relationship with the Bank. His testi-
mony to the effect that made these disclosures is in my
view entitled to no weight.

a. Failure to Fully Disclose the Sources of
Funding for Bedrock Loan Service

Another concern addressed by Mr. Gomez during the
2011 examination was that the loan’s published purpose
was to supply Bedrock Holdings LLC with working capi-
tal — but the proceeds were distributed to multiple Nielson
Entity loans to keep those loans current.”* This use does
not establish a source for repayment of the Bedrock Loan,

514 Ty, at 270 (Gomez).
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adding to the risk of the loan.”® As Ms. Gomez explained:

Well, several of the entities, they were land loans.
They weren’t income-producing, [so] where is the
cash flow going to come from? The cash flow will
have to come from other Nielson Entities or the
sale of land. And when you are lending in that
type of situation and you are relying on other en-
tities to repay a loan, you will - I'll go back to the
lack of a global cash flow analysis: You don’t know
if any of those other entities can pay back and
how, and you don’t want to rely on the liquidation
of collateral to sell your, to repay your loan. Now
you're in a bad situation.”

Mr. Gomez explained that the loan documentation
presented to the Bank’s Board that supported the Bed-
rock Loan transaction identified new collateral taken in
conjunction with the $760,000 loan.””” The Commitment
Review supporting the Bedrock Loan reflected two forms
of collateral: a “Second [Real Estate Mortgage, or REM]
on 121 acres located at 60 US-31 S, Traverse City MI” and
a “First REM on a 1 acre lot on East Shore Road, Trav-
erse City, MI, List Price $330M”."® In Mr. Gomez’s
opinion, however, the Review relied upon an outdated col-
lateral analysis, as the collateral’s appraisal was over a
year old.”™ Notwithstanding this, however, Mr. Gomez
did not dispute that the LTV analysis the Bank presented

515 Id

516 Id. at 272 (Gomez).

M7 Id. at 311 (Gomez).

518 Id. at 32-13 (Gomez); Joint Ex. 6 at 1.
519 Tp. at 312 (Gomez).
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to its examiners was not criticized in the 2010 ROE.**

Also of concern to the regulators, according to Mr.
Gomez, was the fact that, from the outset and throughout
the terms of the loans, the Bank did not secure personal
guarantees in conjunction with the multiple Nielson Enti-
ties loans.™ He testified that this is of particular concern
in loans secured by land that is intended to be developed
but has not yet been developed.’™

Mr. Calcutt testified that the Bank acquired no per-
sonal guarantees from the Nielson Entities because when
“the relationship came to us from a prior bank, there were
no guarantees at the time. So there was a history of no
guarantees.” He denied that the lack of a personal
guaranty would be seen as an exception to the Bank’s loan
policy at the time the Bedrock loan was issue.”™

520 [d. at 312-13 (Gomez). See also testimony of Examiner Bird, to the
effect that he could not tell, by looking at the Commitment Review,
the extent of the role Ian Hollands, rather than Mr. Green, played in
preparing the form. Tr. (2015) at 894 (Bird); EC Ex. (2015) 20 at 15-
21.

521 Tr, at 273-74 (Gomez).

522 See also testimony of Examiner O’Neill regarding the collateral of
the Nielson Entities, when asked “They were secured loans, were
they not?” Mr. O’Neill responded “They were very under-secured
loans” and that the debt “proved to be remarkably short in terms of
collateral and multiple of millions of dollars in losses in shortfall of
that collateral.” Tr. (2015) at 619 (O’Neill). See also testimony of Mr.
Calcutt upon examining Mark Smith’s October 25, 2011 email to
James Gomez and Lisa Thompson regarding 6/30/11 Safety and
Soundness Exam Open Issues, where Mr. Calcutt observed that
“there were concerns from legal counsel about how well secured we
were on those Pillay funds.” Tr. at 1418 (Calcutt); Resp. Ex. 174 at 3.

52 Ty, at 1275 (Calcutt).
524 Id. at 1875 (Calcutt).
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The Bank’s loan policy does not, however, support
Mr. Calcutt’s testimony on this point, as it provides that
loans lacking personal guarantees “are to be regarded as
an exception to the institution’s policy and must be treated
accordingly as provided for under the loan approval au-
thority section of this policy.”” Mr. Calcutt’s answer also
directly contradicts the loan documentation — which ex-
pressly stated in the section headed “Exceptions to
Normal Underwriting Guidelines” “No personal guaran-
tees.”” Elaborating on this answer, Mr. Calcutt testified
that while not an exception, “it would have been unusual.
It is not an exception in the sense that we did have other
loans where there were no guarantees, but it was unusual,
yes.”™  Accordingly, no weight is given to Mr. Calcutt’s
factual claim that loans lacking personal guarantees need
not be regarded as exceptional at the Bank. His answer
also calls into question whether Mr. Calcutt has been fully
candid with this Tribunal.

Mr. Calcutt added that he did not believe guarantees
would have improved the position of the Bank, although
he offered no basis for this belief® — and from the record
there is no apparent basis in fact, logic, or banking prac-
tice that gives credence to or support for this belief.”* His
testimony on this point materially calls into question
whether Mr. Calcutt has the requisite skill and knowledge

52 Ty, at 1375-76 (Calcutt); EC Ex. 86 at 5.
526 Joint Ex. 6 at 1.

52T Ty, at 1375 (Calcutt).

528 Id. at 1275 (Calcutt).

529 See also testimony of Mr. Jackson, that without personal guaran-
tees, the Bank had no legal recourse against Keith Nielson, Cori
Nielson, Melvin Nielson, or Dal Nielson. Tr. (2015) at 1666 (Jackson).
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to provide regulated banking services in any environment
protected under the FDI Act.

Mr. Gomez acknowledged that the Entity Loans had
been in place for several years, and could not say whether
Examiners had ever criticized the Bank for not securing
guarantees for these loans.” He also could not say
whether the individual stand-alone LLCs had indicated at
the outset of their relationships with the Bank that they
would not offer personal guarantees.”

What was clear, however, was that for these loans, un-
til the land is sold, there would be no source of income.
Requiring personal guarantees on this kind of loan, Mr.
Gomez explained, prevents the borrowers from walking
away from the loan without any obligation to repay the
loan.” A personal guaranty, he stated, “makes [the bor-
rower] have some skin in the game.”

Related to this concern is the premise, as stated by
Mr. Gomez, that if one of the Nielson Entities were to
come into a windfall, the Bank would nonetheless not be
able to collect from such windfall to make payments to sat-
isfy any of the other debts.” Further, by servicing the
multiple loans with proceeds from the Bedrock Loan, the
need arises to determine the financial condition of each of
the multiple accounts receiving these loan proceeds. That
need was not met here, as the Bank did not call for anyone

50 Tp. at 290-91 (Gomez).
51 Id. at 291-92 (Gomez).
52 Id. at 273 (Gomez).

533 Id

54 Id. at 273-74 (Gomez).
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from either Bedrock or the other Nielson Entities to ob-
tain current collateral values of the Nielson Entities prior
to the Bedrock Loan disbursements to these Entities.?

According to Mr. Gomez, there were two problems in
this respect: first, when new loan money was disbursed to
the multiple accounts, if over a certain amount, there
would be a need to “get an appraisal or at least [an] up-
dated evaluation” related to the property.” Second,
adverse economic conditions in force at the relevant time
led, according to Mr. Gomez, to “big decreases, changes
in the value of real estate” requiring updated collateral
values.””

The Bank’s Director of Global Risk, Mark Smith, con-
firmed the negative impact on appraised values between
2008 and 2011. Mr. Smith identified instances where ex-
aminers cited the Bank for apparent appraisal violations
— for outdated appraisals at the time the Nielson Loans
were renewed.” For example, one loan, benefitting AuS-
able LLC, had been renewed on December 22, 2010 but
AuSable’s most recent appraisal was in October 2007.%*
According to Mr. Smith, Examiners at this time required
appraisals to be within one year of when the loan was re-
newed.”

Mr. Smith explained that in the process of the Bank’s

5 EC Ex. 48 at 40.

536 Ty, at 274 (Gomez).

537 Id

538 Id. at 422 (Smith).

39 [d., citing EC Ex. 54 at 11-12.
50 Ty, at 422 (Smith).
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attempts to settle with the Nielson Entities, disputes be-
tween the Examiners and the Bank’s officers arose
regarding the FAS 114 analysis — i.e., the analysis re-
quired under Financial Accounting Standard (FAS) 114,
that applies generally accepted accounting principles
(GAAP) when calculating the Bank’s reportable allowance
for loan and lease losses (ALLL).**" He identified a
spreadsheet that reflected the FAS 114 analysis he re-
ceived from the Bank’s KExaminers, showing the
Examiners’ analysis of the ALLL losses attributable to
the Nielson Entities that would be realized under terms
of a proposed settlement that the Bank had presented to
the Nielsons, versus the estimated losses that the Bank
itself had calculated.””® He explained, however, that the
Bank’s estimated losses were based on “the most current
appraisals that we had at the time,” adding that, “[i]n gen-
eral terms, a lot of [the Bank’s appraisals] were
outdated.”™*

That the appraisals were outdated is sufficiently es-
tablished by the record. Mr. Smith identified, without
contradiction, the Examiners’ list of loans that had been
renewed in December 2010 using appraisals of the Enti-
ties’ assets dating back to 2001 through early 2008,>*
under conditions where the Examiners called for apprais-
als that were no older than one year prior to the loan
renewal.” The Bedrock Loan, for example, was renewed

%1 Id. at 419 (Smith).

52 Ty, at 417 (Smith); EC Ex. 75.

53 Ty, at 418 (Smith).

54 Id. at 421-22(Smith); EC Ex. 54 at 11-12.
55 Ty, at 422 (Smith).
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on December 22, 2010 based on appraisals from Novem-
ber 2007 and October 2008.”° Examiners further noted
that there had been no appraisal at all for one of the Bed-
rock properties (the one-acre lot identified as collateral
for the loan).*"

The resulting dispute between the Examiners’ analy-
sis and the analysis advanced by the Bank reflected the
Examiners’ determination that the losses related to the
Nielson Entities amounted to $7.3 million, whereas the
Bank contended the ALLL would be only $3.8 million — a
difference of $3.5 million.”*® The stale appraisals were of
concern, according to Mr. Smith, because at the time,
“real estate values were declining, so data appraisals
would have made the real estate values higher than they
should have been; and when we ultimately obtained cur-
rent appraisals, I believe in early 2012, the values had
decreased quite a bit from these 2007 and 2008 apprais-
als.”® Mr. Calcutt, however, considered the $3.5 million
difference “absolutely unwarranted.”*

Mr. Gomez testified that Examiners expected the
Bank to take appropriate measures to assess the level of
risk associated with the Nielson Entities loan portfolio:
the Bank needed to secure and should have secured from
the borrowers financial statements for the companies, as

56 Id.; EC Ex. 54 at 11.
7Ty, at 422 (Smith); EC Ex. 54 at 11.

58 Tr. at 421 (Smith); EC Ex. 54 at 14. See also testimony from Ex-
aminer O’Neill regarding the Bank’s “global settlement offer with the
Nielsons” that ultimately fell through. Tr. (2015) at 743 (O’Neill);
Resp. Ex. (2015) 159.

59 Tp. at 423 (Smith).
50 Id. at 1337 (Calcutt).
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well as updated collateral analyses.”

This perspective did not vary when Mr. Gomez was
presented with the proposition, on cross examination, that
$760,000 was roughly one-tenth of one percent of the
Bank’s overall loan portfolio at that time.”® Mr. Gomez
expressed the concern that the proceeds of the Bedrock
Loan “were used to impact 47 percent of capital of the
Bank,”” referring to the total Nielson Entities Loan
portfolio that benefitted from the Bedrock Loan. Even if
$760,000 was modest in relation to the Bank’s overall loan
portfolio, when the Bedrock Loan “impacts so many oth-
ers,” he could not view the loan “all by itself.”***

Mr. Gomez testified that this was particularly true
given that by September 2009 the borrowers (through
both Ms. Berden and Cori Nielson) had expressed their
intention not to pay back the amounts due on their
loans.” At the very minimum, Mr. Gomez opined, once
the borrowers made that position known in September
2009, the portfolio of loans needed, at a minimum, to be
graded as substandard, and the Bank needed to be pre-
pared to take back the collateral associated with the

%1 Id. at 278 (Gomez).

%2 JId. at 310 (Gomez).

553 Id.

54 Id. at 310-11 (Gomez). See also EC Ex. 79 (Call Report Restate-
ments Proposed by the Bank through December 31, 2011); and
testimony of Ms. Miessner: “The Nielson credits represented approx-
imately 50 percent of the Bank’s capital. And so 50 percent of the

Bank’s capital in loans would indicate a significantly higher risk pro-
file.”

55 Ty, at 277 (Gomez).
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various Nielson Entities, do an assessment of that collat-
eral, and then write off any shortfall.”

Mr. Gomez agreed that when dealing with a difficult
or declining real estate market, or a recession, banks can
give concessions, but only upon the borrower demonstrat-
ing both the “ability and willingness” to pay.”
Preponderant evidence in the record establishes that by
September 2009, Mr. Calcutt was on notice that the Niel-
son Entities’ ability and willingness to pay had been called
into question in a manner that was material to Mr. Cal-
cutt’s fiduciary obligations to the Bank.

b. Material Misrepresentations in Respond-
ent’s Responses to Questions Presented to
the Bank’s Officers in September 2011

As noted above, discussions between Examiners and
Mr. Caleutt and other Bank officers and employees led to
Examiner determinations that Mr. Calcutt had not been
fully candid during a meeting held on September 14, 2011.
That meeting followed a meeting Lisa Thompson, Michi-
gan’s lead examiner, had with Mr. Calcutt on September
7, 2011 (which is memorialized in an email Ms. Thompson
sent to Gary Thielsen later that day).”

During the September 7, 2011 meeting, Ms. Thomp-
son discussed directly with Mr. Calcutt her concerns
about the Nielson loans — noting that the Bank had not yet

556 Id

%7 Id. at 278 (Gomez).

558 Resp. Ex. 100.1. See also testimony of Examiner O’Neill regarding
the process the examiners followed when reducing their hand-written

notes about the September 14, 2011 meeting. Tr. (2015) at 718-22
(O’Neill); Resp. Ex. 105
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put those loans on a non-accrual basis based on “a judg-
ment call” by the Bank’s management that the Nielsons
have had a “20-year relationship” with the Bank, that the
Nielson family has “substantial resources,” and that — ac-
cording to Scrub Calcutt — “we would get paid and on we
would go.”” There is in the record substantial reliable
evidence that through Ms. Thompson, Mr. Calcutt knew
by not later than September 7, 2011, that the Bank’s ex-
aminers were looking for information about how the Bank
was managing the Nielson Entity Loans.

Leading up to the September 14, 2011 meeting, FDIC
Case Manager Anne Miessner™ asked EIC Gomez to
seek additional information from the Bank regarding the

59 Tr. (2015) at 722-24 (O’Neill); Resp. Ex. (2015) 100.1.

560 Ms. Miessner was commissioned as an Examiner in 2007, has ex-
tensive training regarding regulatory guidance and rules, and policy
statements. Her formal post-graduate education includes attendance
at courses on financial analysis, call reports, asset liability manage-
ment, loan analysis, examination management, bank risk
identification, and all coursework required to sit for the examination
required of all commissioned examiners. She also has experience as
an FDIC instructor in the Examination Management School where
she helped design and teach Case Manager training, and helped up-
dated the Applications portion of the FDIC Case Manager’s
Procedures Manual. She served as a Commissioned Examiner in be-
tween 100 and 150 bank examinations, and was Examiner in Charge
in fourteen examinations. Although Respondent objected to Ms.
Miessner’s testimony for reasons stated in his Motion in Limine (hav-
ing to do with claims of bias on Ms. Miessner’s part), Respondent did
not object to finding her qualified as a banking examination regulation
and supervision expert witness on the subjects of FDIC bank super-
vision, regulatory requirements and guidance, prudent banking
practices, standards of care and duties of directors to FDIC-insured
financial institutions, FDIC supervisory and enforcement matters
and actions, violations of banking laws and regulations, and the impo-
sition of civil money penalties. Tr. at 684-724 (Miessner).
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use of the funds of the December 2009 Bedrock Loan.”
Specifically, Ms. Miessner asked whether Mr. Calcutt had
gone on record with the Examiners affirmatively stating
that there was no more correspondence relating to the
Nielson Entities loans — asking this after Mr. Gomez ad-
vised her that earlier that day (September 7, 2011), Mr.
Gomez had explained to Mr. Calcutt and others at the
Bank why the Examiners needed all of the Bedrock Hold-
ing Company’s materials.””

Among the defensive claims is one that depends on
Mr. Calcutt being surprised about the scope of what was
discussed during the September 14, 2011 meeting. Dur-
ing the hearing, responding on cross-examination to the
question “[P]rior to the meeting of September 14th, you
were very careful not to alert Mr. Calcutt about your in-
terest in the Bedrock Loan, were you not?”, Mr. Gomez
responded “I guess asking for transaction information re-
garding specifically the Bedrock Loan, I don’t know how
that’s very hidden; and we were asking for documents re-
garding the Bedrock Loan, I'm not sure how that’s
hidden, either.”"®

Mr. Calcutt testified during the second hearing that
the first notice that he received that there was going to be
a discussion about the Bedrock Loan at the September 14,
2011 meeting was through Mr. Smith’s email, sent at 10:58
a.m., relating to the meeting that was set to begin at 3

5! Resp. Ex. 98.1.

562 Id

53 Tr. at 326 (Gomez). See also testimony of FDIC Examiner O’Neill,
referring to EC Ex. (2015) 110 (9/14/11 email from Mark Smith to Mr.
Calcutt and others, identifying topics that would be discussed during
the upcoming meeting), Tr. (2015) at 194.



339a

p.m.”* The record, however, does not support this state-
ment, which I find to be false, although not on a point
material to this enforcement action. Even if it were true,
however, by Mr. Calcutt’s own testimony had the email
been his first notice that the Bedrock Loan was going to
be discussed, he would have deflected the message. When
asked what occurred during the four hours between the
time he got the message and the start of the meeting, Mr.
Calcutt testified that “I don’t know what occurred.”®

Elaborating on his lack of involvement, Mr. Calcutt
testified:

Again, as I said, I would have turned this e-mail
over to Bill Green and others saying this loan’s in
foreclosure. I mean we're beyond this. It’s a loan
that represents one-tenth of one percent of our
loan portfolio; he’ll have to answer these ques-
tions. I don’t know the answers to these
questions. I don’t have access to loan files.”

From the record, notably from the contents of the
September 14, 2011 email from Mark Smith, then the
Bank’s Director of Global Risk,” it appears that going
into the meeting, all the participants in the September 14,
2011 meeting understood that the Examiners wanted to
discuss directly with Mr. Calcutt details concerning the
Bedrock Loan, including Mr. Calcutt’s understanding as
to how the $760,000 loan was used, how complete the
Bank’s documentation is with respect to correspondence

564 Ty, at 1335 (Calcutt); EC Ex. 110.
565 Ty, at 1335 (Calcutt).

566 Id

567 Id. at 385 (Smith).
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between the Bank and the Nielsons, how the Pillay funds
were used (and Mr. Calcutt’s knowledge regarding the
Bank’s release of those funds as loan collateral), and Mr.
Calcutt’s understanding of what the source of funds was
that brought the Nielson Entities’ loans current in De-
cember 2010.°® Mr. Smith added that he told FDIC
Examiner O’Neill that “we would like to further discuss
our position on the restoration of the Nielson loans to ac-
crual status back in December 2010.”°%

Mr. Caleutt’s advance knowledge of the topics to be
discussed during the September 14, 2011 meeting also is
evidenced by an email message dated September 13, 2011,
from Mr. Green to Mr. Calcutt and others.”™ In this mes-
sage, Mr. Green copied Mr. Smith’s September 13, 2011
email to Mr. Green and others — describing in significant
detail the Bank’s management of the Nielson-related en-
tities, specifically with respect to the loans’ being placed
into non-accrual status during October 2010.°™

Through this memo, Mr. Smith raised with Mr. Cal-
cutt the same points that were to be raised by the

538 ED Ex. 110 (email sent at 10:58 a.m. on 9/14/11 from Mark Smith
to Mr. Calcutt, Mike Doherty, Tom Levi, Bill Green and Dick Jackson,
recounting Mr. Smith’s conversation with the FDIC’s Dennis O’'Neill,
in anticipation of the meeting set for 3 p.m. later that day). See also
testimony of Examiner O’Neill regarding the time of the meeting and
the advance time — roughly between 11 a.m. and 3 p.m. Tr. (2015) at
712-15 (O’Neill); and Mr. Jackson, who testified that he did not recall
there being any conversation in which he participated after the receipt
of the email. Tr. (2015) at 1642 (Jackson).

59 ED Ex. 110.
50 Resp. Ex. 60.
51 Ty, at 429 (Smith); Resp. Ex. 60.2.
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Examiners during the September 14, 2011 meeting, re-
garding the possibility that the Bank falsified the
December 31, 2010 and March 31, 2011 Call Reports “by
not classifying these loans as nonaccrual and by recording
interest income related to these loans on those reports.””™
While Mr. Calcutt may have been unaware of the agenda
for the September 14, 2011 meeting, he clearly had been
fully briefed the day before, on the subjects that were
raised during that meeting.””

Indeed, Mr. Calcutt appeared to be well up to the
task, during the September 14, 2011 meeting.” Con-
sistent with what the participants understood would be
the case, the September 14, 2011 meeting gave Mr. Cal-
cutt the opportunity to describe his understanding of how
the $760,000 Bedrock Loan proceeds were to be used. Ac-
cording to Mr. O’Neill, at no time did anyone from the
Bank say that the proceeds were used to bring other loans
current.”” Instead, Mr. Calcutt told Mr. O’Neill that Bed-
rock had purchased Team Services, which had been a

52 Ty, at 429-30 (Smith); Resp. Ex. 60.

58 Testifying to the same effect, Mr. Jackson likewise stated that at
the time of the September 14, 2011 meeting, he did not know, nor did
other members of senior management know, that they were being in-
vestigated by the FDIC for possible removal violation actions. Tr.
(2015) at 1649 (Jackson).

5™ See testimony of Mr. Jackson, where he recalled what Mr. Calcutt’s
response was at the meeting on September 14, 2011, when asked what
the proceeds of the Bedrock Loan were used for, he responded “I be-
lieve he stated it was working capital.” Tr. (2015) at 1645 (Jackson).

5% T, (2015) at 49 (O’Neill). See also testimony by Mr. O’Neill regard-
ing information gathered from correspondence provided by Ms.
Nielson: “The correspondence which we received directly from the
Borrower and between the Borrower and bank officials demonstrated
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Bedrock customer; and that “Bedrock then needed work-
ing capital, which was what the loan was for.””"
According to Mr. O’Neill, it was only by securing imaged
copies of the disbursement checks to see where the pro-
ceeds went to that Mr. O’'Neill could ascertain how the
funds actually were disbursed.”™

The record establishes without doubt that the only

that Mr. Calcutt knew that the proceeds in the loan were to keep ex-
isting loans current.” Tr. (2015) at 589 (O’Neill).

576 Joint Ex. 11 at 3. Note that through testimony, Examiner O’Neill
clarified that at page 4 of Joint Ex. (2015) 11, at subparagraph (f), that
although “the focus of much of what was my work in December of 2009
and the new funds were disbursed. There is a separate question that
was asked to be part of this series of questions,” and those questions
related to 2010, as stated. Tr. (2015) at 729 (O’Neill). See also Tr.
(2015) at 46 (O’Neill): in the first week or two of August 2011, “I ob-
served a meeting in which Bob Bush posed the question to Bank
management and received a response that it was working capital. I
was also asking the question myself in a subsequent meeting in Sep-
tember, I believe it was September 14, [2011] in which it was provided
in writing as to what the purpose was.”

5 Tr. (2015) at 50 (O’Neill) “Not all recipients were Bank customers:
There were entities that were not borrowing at all at the Bank. Alaska
Perpetual Trust entities, entities that we would otherwise have no
knowledge about that had been created, checking accounts created to
hold these funds to pass through, so it became something of a visual
spider web where I would not know to go to the next step until I had
actually gotten to that statement.” Tr. (2015) at 51, 53 (O’Neill); Joint
Ex. 13 (2015) (flowchart of Bedrock Loan proceeds from initial dis-
bursement to ultimate use concluding “Of the $760,000 in loan
proceeds, $541,661 was promptly transferred to other Nielson Enti-
ties.”). See also testimony by Mr. O’Neill that prior to the September
14, 2011 meeting, examiners had “already established through the ac-
tual tracing of bank records that the proceeds were used primarily to
bring existing loans current and not in any fashion for working capital
for Team Services or Bedrock.” Tr. (2015) at 587 (O’Neill).
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thing Mr. Calcutt was unaware of prior to that meeting
was the fact that Ms. Nielson had provided to the Bank’s
examiners her copies of correspondence between herself
and Mr. Calcutt directly discussing the Bedrock Loan
proposal.”™® From the record now before me, I find the
answers Mr. Calcutt gave to examiners during the Sep-
tember 14, 2011 meeting were material, knowing, and
willful misrepresentations by Mr. Calcutt regarding his
knowledge of the purpose for the Bedrock Loan pro-
ceeds.”™ For the foregoing reasons, notwithstanding Mr.
Calcutt’s testimony that his answers were not intended to
conceal the details of a Bedrock Loan that he remembered
full well, I reject as false Mr. Calcutt’s testimony that at
the time he received Mr. Smith’s September 14, 2011
email (FDIC Ex. 110) he had no independent recollection
of the Bedrock Loan transaction.’

Similarly, in response to Mr. O’Neill's question
whether Mr. Calcutt had any correspondence either to or
from the Nielsons regarding their proposed use of the
$760,000 loan proceeds that were disbursed in December

58 See Tr. at 1341 (Calcutt).

5 The parties have stipulated, subject to certain reserved rights, to
the use of the following testimony in the transcript from the hearing
held in September 2015 of FDIC Examiners: a) Dennis P. O’Neill, as
set forth in Volume I, pages 10 -209; Volume III, pages 584 — 692; and
Volume IV, pages 702 — 757; and b) Charles H. Bird, Volume IV, pages
758 - 916, including all admitted exhibits. See Joint Ex. 17 (Joint Stip-
ulation Regarding Testimony of FDIC Examiners O’Neill and Bird),
dated July 29, 2019; and Joint Ex. 18 (Joint Stipulation Regarding
Testimony of Richard Jackson), September 30, 2019.

80Ty, at 1336, 1339 (Calcutt). See also EC Ex. 67, Mr. Calcutt’s memo
to the file recalling the Nielson Loans “were discussed in many Board
meetings going back years. (See 2009 loan concentration reports
handed out at Board meetings.)”
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2009, Mr. Calcutt stated he did not recall any such corre-
spondence, and that if there had been such
correspondence “[i]t would be in the credit files if any, be-
cause all the other officers here are copied on whatever I
would have.””® From the record now before me, I find
this to have been a material, knowing, and willful misrep-
resentation by Mr. Calcutt regarding his knowledge of
relevant correspondence between the Nielsons (and Ms.
Berden acting on behalf of the Nielson Entities) related
to the proposed use of the $760,000 Bedrock Loan pro-
ceeds.

Similarly, in response to Mr. O’Neill’s question about
Mr. Calcutt’s understanding of when the Pillay funds
were released as Bank collateral and the purposes those
funds were put to, Mr. Calcutt stated “I thought we still
had them.”™ When Mr. O’Neill noted that the Bank
Board’s approval of the 2009 Bedrock Loan referred to a
$600,000 release of Pillay Funds, and asked about the De-
cember 2010 release of $687,000 in Pillay collateral, Mr.

81 Joint Ex. 11 at 3; Tr. (2015) at 195 (O’Neill); Joint Ex. (2015) 11 at
3. See also testimony from Mr. O’Neill regarding Respondent’s an-
swer to the question “Does the CEO have correspondence to or from
the Nielsons regarding their proposed use of the $760,000 in loan pro-
ceeds disbursed in December 2009?” where Mr. O’Neill determined
Mr. Caleutt knowingly and falsely responded “No, I don’t recall any.”
Tr. (2015) at 590 (O’Neill), basing that determination on correspond-
ence between Mr. Calcutt and Ms. Nielson found in EC Ex. (2015) 3
at the pages noted above, demonstrating that he had such knowledge.
Tr. (2015) at 590 (O’Neill).

%2 Joint Ex. 11 at 4; Tr. (2015) at 591-92 (O’Neill) “By the time this
meeting had been held and his response was recorded, the Pillay
funds had already been released. In fact, that was one of the condi-
tions for granting the new loan to Bedrock, long, long before this.” Tr.
(2015) at 592 (O’Neill).
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Calcutt responded only “The numbers are so close maybe
we are talking about the same thing.”*® The record re-
flects that the Bank under Mr. Calcutt’s express direction
released $600,000 in Pillay collateral in December 2009
and $689,000 in December 2010.”* Again, from the record
now before me, I find Mr. Calcutt’s statements were ma-
terial, knowing, and willful misrepresentations regarding
his knowledge of the two stages of release of the Pillay
Funds collateral.

Similarly, in response to Mr. O’Neill's question
“Where does the CEO state that the funds came from to
bring all the Neilson loans current in December 2010,”
Mr. Calcutt responded “Their vast resources between oil,
gas, and rentals.” From the record before me, I find
this statement to be a willful, knowing, and material mis-
representation by Mr. Calcutt regarding his knowledge of
the source of funds used to bring the Nielson loans cur-
rent in December 2010.

c¢. Missing Loan Documentation

The 2011 ROE identified significant documentation
lapses relating to the Nielson Entities loan portfolio.”

53 Joint Ex. 11 at 4.

584 Ty, at 623-24 (Smith); EC Ex. 67.

55 Ty, (2015) at 205 (O’Neill); Joint Ex. 11 at 4. See also testimony of
Mr. O’Neill, opining that Mr. Calcutt’s answer was false because the
examiners already had “examined and have copies of bank documents
indicating it was new bank funds being advanced to the Borrower
which brought the loans current. And this is December 2010. Again,
December of 2009 was when the new Bedrock loans were done.” Tr.
(2015) at 593 (O’Neill).

%6 EC Ex. 48 at 41-42 (ROE p. 38-39).
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The record reflects that the loan files for the Nielson En-
tity loans “did not contain any evidence of, or reference to,
the release of” Pillay Trading LLC units that had been
serving as collateral for three of the Entity loans.” Fur-
ther, the record reflects the release of these funds was not
approved by the Bank’s Board of Directors before its re-
lease — indeed, substantial evidence establishes the Board
was not even made aware of the release prior to or at the
time of the release.”

According to 2011 by EIC Mr. Gomez, because of this
flat organizational structure, and because Mr. Calcutt
would in this structure serve as the Bank’s senior lender,
Mr. Calcutt would have the overall responsibility for
credit administration.”® Not included in the senior lender
duties, according to Mr. Gomez, would be actually putting
documents into loan files — those duties would fall to Mr.
Green, as the lending officer for the Nielson Entities, and
Mike Doherty, as the Credit Administrator.””® Echoing
the perspective given by Ms. Miessner regarding Mr. Cal-
cutt’s obligations regarding placing emails he sent and
received into the proper Bank folders, Mr. Gomez testi-
fied that with respect to the emails found in the Nielson
folio (identified as FDIC Exhibit 3 — 1.e., the folio of email
records retained by Cori Nielson and sent by her to the

587 Id. at 41.

588 Id.

5 Tr. at 297 (Gomez). See also Examiner O’Neill’s testimony that
under this organizational structure, he would expect Mr. Calcutt
would have his attention pulled in many directions, and would expect
Mr. Calcutt to give that attention “towards those of the highest risk.”
Tr. (2015) at 622 (O’Neill).

590 Ty, at 297-98(Gomez).
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FDIC) - it would have been Mr. Calcutt’s direct responsi-
bility to ensure those exchanges were found in the
appropriate Bank files.”"

It should be noted that for reasons that appear to be
directly related to the withholding of material information
from the Bank’s Examiners on this point, draft Examiner
findings from the August 1, 2011 examination included a
statement concerning the Board’s presumptive under-
standing and knowledge of the disbursement of the 2009
Bedrock Loan several months before the Loan was actu-
ally presented for Board approval.”®

In the draft Report, the Examiners state the premise,
regarding a line item in the report pertaining to a “Lend-
ing Limit Violation,” that a two-thirds approval of the
Bank’s Board would be required on any loan “exceeding

1 1d. at 298 (Gomez).

32 See testimony of Examiner O’Neill upon review of Resp. Exs.
(2015) 22 and 23, agreeing with the premise that board members or
examiners could be expected to ask “why have our delinquencies
jumped from $17 million to $57 million” based on the contents of the
Board packages for November 24, 2009 and December 17, 2009. Tr.
(2015) at 627-28 (O’Neill). When asked about the premise that this
documentation shows there was no concealment regarding delinquen-
cies in these reporting periods, Mr. O’Neill disagreed, testifying that
in order to understand the data, the reader would need to know more
about the relationship of the borrowers to the Bank. Examiners or
board members presented with this information — upon learning that
the data concerned Nielson-related debt, would be expected to ask
about the change, but only “if they knew it was Nielson debt” and not
just “ a block of home loans that had gone 31 days that month. You're
building a presumption in there that they asked and found out it was
the Nielsons. I don’t see a detail delinquency report that lists the
Nielsons’ loans individually.” Tr. (2015) at 633-34 (O’Neill).
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15% capital and surplus.”” The draft Report stated that
the line item “is in reference to the Bedrock Holdings

loan, dispersed [sic] December 2009 and Board approved
March 2010.7%

The Report responded to this line item with the fol-
lowing explanation:

This was a documentation oversight by manage-
ment. A memo from loan officer Green was
provided to the examination teams while on-site
regarding the circumstances surrounding this
oversight. The Board was fully aware of this loan
prior to the disbursement of the loan, but docu-
mentation was lacking supporting the Board’s
approval in 2009. It has always been Bank policy
that all loans which require board approval are in-
deed approved by the Board prior to the loan
being disbursed.”

9 EC Ex. 52 at 1. See also Tr. (2015), testimony by Examiner O’Neill
at 40 “When a loan reaches over fifteen percent of the common stock
and surplus of the capital of the Bank, under state law here in Michi-
gan, that loan has to go to the Board of Directors, for at least two-
thirds of the Board has to vote approval of it.”

W EC Ex. 52 at 1.

% Id. at 2. See also testimony by Board Member Bruce Byl establish-
ing that the Bank’s Commercial Loan Policy, as it existed in October
2009, required (under Michigan Section 487.3432, State Bank Act of
1996, that “any loans where the total aggregate exposure is between
15 and 25 percent of the Bank’s Regulator Capital, require a 2/3rd
majority approval from the Board. The total aggregate exposure is
not to exceed 25% of the Bank’s Regulatory Capital.” Tr. at 1043
(Byl); EC Ex. 86 at 2.



349a

d. Findings of Fact Regarding Missing Loan Doc-
umentation

Preponderant evidence in the record, including Board
member testimony and the absence of any reference to
this matter in the Board’s meeting minutes for the months
between September 2009 and March 2010, establishes
that the explanation supplied to the Examiners by Mr.
Green that led the Examiners to reach this conclusion
failed to fully disclose the material circumstances that are
documented herein, relating to actions taken by Mr. Cal-
cutt and others, that withheld from the Bank’s Board of
Directors salient and material information regarding the
Bedrock loan and the 2009 disbursement of the loan pro-
ceeds. For these reasons, I find unsupported by
preponderant evidence Respondent’s factual claim that

6 Including Resp. Ex. 22 (Scorecard, included in Board Report, No-
vember 24, 2009); Resp. Ex. 23 (Scorecard, included in Board Report,
December 17, 2009); and Resp. Ex. 24 (12/3/09 email from Bill Green
to Ian Hollands, stating that the “Nielson loans we need to get ap-
proved”). As Mr. Gomez testified, Scorecard entries, presented in this
context, identified the percentages of delinquent loans and non-per-
forming assets, but the Board meeting minutes reflect no discussion
of the delinquent loan percentages for November or December. In
this way, Mr. Gomez opined, the reporters are “minimizing the need
or the desire to actually look at the reports. If they are providing a
summary of a big spreadsheet and by reading this short narrative, the
belief is there’s nothing in the spreadsheet to read, that would cause
a concern.” Tr. at 352 (Gomez). Also in the record is Mr. Green’s
account, presented in September 2011 to Mr. Smith stating: “The new
loan of $760,000 was extended in 12/09. It had been agreed to follow-
ing several meetings between the bank and borrower. It was verbally
approved at those meetings (after discussions at the bank with ap-
proving group). I had been tied up with several other loan re quests
at year end so the approval followed the verbal ok. The actual ap-
proval was probably completed in 3/ 10.” EC Ex. 55; Tr. at 446
(Smith).



350a

the Board “’verbally approved the [ Bedrock Loan] Trans-
action in late 2009.”%"7

This finding is not contradicted by Mr. Calcutt’s tes-
timony regarding disclosures made to members of the
Bank’s Board through the November 24, 2009 Board Re-
port.”® Included in that Report is a “scorecard” which,
according to Mr. Calcutt, would reveal trends and “key
numbers” for the Board’s consideration.”” Asked who
would present this score card during Board meetings, Mr.
Calcutt avoided answering the question, responding in-
stead that the accounting department would prepare the
scorecard, and “our comptroller, our CFO [and] our Clas-
sified Assets Committee would be aware” of it, and “other
people in the Bank . . . would be aware of these numbers
also,” but did not identify anyone who would discuss the
scorecard with members of the Board during a Board
meeting.”” Pressed on the point, when asked again “did
someone in particular present the scorecard at the Board
meetings?” Mr. Calcutt responded “We would just, we
would look for trends in and pick up numbers, and our
CFO would certainly make that clear on any significant
changes he might point that out. Or if he didn’t I
would.”® There is, however, no evidence that this was

%7 Respondent’s Post-Hearing Brief at 7.
8 Resp. Ex. 22,

9 Ty, at 1290 (Calcutt).

600 7d. at 1291 (Calcutt).

1 Id.; Resp. Ex. 22 at 2-4. Mr. Jackson testified that “The scorecard
was really kind of a high-level overview of the Bank’s performance. It
touched on a number of different items that we felt to be of importance
to Board members. It’s talking about net revenues, financial perfor-
mance. Talking about loan portfolio sizes, delinquencies,
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done with respect to the November 24, 2009 Board Re-
port.

According to Mr. Calcutt, the November 24, 2009
Board Report and Reports from December 17, 2009 in-
cluded data that revealed “what was transpiring with the
Nielsons” and disclosed the delinquent portfolio loans and
non-performing assets month by month”.®” According to
Mr. Calcutt, data included in these Reports reflected that
by December 2009, delinquencies “went down from the
$59 million in the previous month and the $17 million the
month before” to roughly $20 million.*® This showed, ac-
cording to Mr. Calcutt, “a big change in the
delinquencies.”®™ There was, however, nothing in the two
reports that describe the steps Mr. Calcutt had taken to
precipitate this big change.

Although the Reports and Board Minutes for October
through December 2009 were silent regarding the release
of the Pillay collateral and the $760,000 Bedrock Loan,
Mr. Calcutt testified that he recalled discussing with the
Board in December 2009 what led to the delinquencies be-
ing resolved:

Q. Do you recall discussing with the Board what
it was that had occurred that resulted in these de-
linquencies being resolved?

A. Well, the Bedrock Loan had been closed. And
that would have been discussed. If that’s what

nonperforming assets. Growth levels and other key ratios.” Tr. (2015)
at 1609 (Jackson).

602 Ty, at 1292-93 (Calcutt); Resp. Exs. 22 and 23.
603 Ty, at 1292-93 (Calcutt).
604 Id. at 1293 (Calcutt).
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your question is, the Bedrock Loan would have
been discussed at the Board and received ap-
proval.

Q. Okay. I want to ask you, is this the first occa-
sion that, here in the period of November,
December 2009 that any board member would
have learned about the nature of the Nielson re-
lationship and the size of that relationship?

A. No, absolutely, because each, all the board
members approved of the Nielson Loans. Each
was individually underwritten and each board
member would have approved those loans.*”

Given the substantial evidence establishing that the
Board members were not told about the Nielson Entities
loan relationship and did not approve the Bedrock Loan
until March 2010, I reject as false Mr. Calcutt’s claim that
the Bedrock Loan had been discussed and approved at
any meeting in 2009. To the contrary, preponderant evi-
dence establishes that Respondent and other senior Bank
managers violated Bank policy by disbursing Bedrock
Loan proceeds before seeking or securing approval of the
Bank’s Board of Directors, and thereafter misled the
Bank’s Examiners in this regard.®®

Mr. Calcutt’s argument — that each Board member
had “a duty or an oath” to review the Reports of Exami-
nations going back to 2006 or 2007, and would thereby

69 Jd. at 1294 (Calcutt); see also EC Ex. 101 (Board Minutes for Au-
gust 20, 2009, September 22, 2009, October 22, 2009, November 24,
2009, and December 17, 2009); Tr. (2015) 1611 (Jackson).

606 See also testimony of Mr. Jackson, confirming that Bank policy re-
quired the Bank’s Board of Directors to approve the Bedrock Loan
renewal transaction. Tr. (2015) at 1669 (Jackson).
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know of the true nature of the Nielson Entities loan port-
folio — is unavailing here.”” Preponderant evidence,
including the above-referenced testimony of Board mem-
bers Byl and Swanson, establishes that Board members
had not been advised of the true nature of the Nielson loan
portfolio — by Mr. Calcutt, by Examiners, or by any Bank
employee — until after 2009. Also unavailing is Mr. Cal-
cutt’s claim that it was “impossible” that Board members
in 2009 lacked full knowledge of the Nielson relationship
because, according to Mr. Calcutt, “The CFO is there. I
am there. This all would have been explained and there
would have been an approval process undertaken.”*®
Preponderant evidence establishes no Board approval
was sought or given until March 2010.

e. Failure to Fully Disclose the Effect of the Re-
lease of Pillay Trading Collateral

Another significant feature of the disclosures made in
the Bedrock Loan Commitment Review concerned the ef-
fect the transaction would have on collateral securing the
Loan. After the release of the $600,000 Pillay Trading
LLC proceeds, there would be approximately $400,000 re-
maining from Pillay to serve as collateral.®”

807 See Tr. at 1294 (Calcutt): “Secondly, these loans were in every Re-
port of Examination, as I said, going back to, I can’t recall exactly,
2006 or ‘07; and each director reviewed the Exam Reports, was re-
quired to; they had a duty to or an oath that they signed that they
reviewed the Report of Examination. So not only would they approve
each of the loans, they would have seen these loans every year, not to
mention just discussions in general about the Nielsons that would
have been at the Board level or any discussions they may have had
with individuals in the Bank.” Tr. at 1294 (Calcutt).

608 Ty, at 1295 (Calcutt).
699 Jd. at 106 (Berden); Joint Ex. 6 at 1.
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f. Failure to Timely Obtain Financial Statements
from the Recipients of Pillay Disbursements and Bed-
rock Loan Proceeds

Another significant feature of the Bedrock Loan
transaction concerns the state of the Bank’s information
regarding the recipients of the loan proceeds: According
to Ms. Berden, when the $600,000 in Pillay funds was re-
leased and used to make current the Nielson Entity
Loans, it was Ms. Berden’s understanding that the Bank
lacked current financial statements for fifteen Nielson
Entities identified in the email Mr. Green sent to her on
January 13, 2010.5°

An example of this was shown in the North Park LLC
account. According to Ms. Berden, the Bank did not typ-
ically require financial information when gathering loan
documents, but instead Mr. Green would contact Ms.
Berden saying “that they are getting ready for Examiners
to come again and he’s going to be needing some financial
statements” from her.™

One such request came in the form of an email from
Mr. Green to Ms. Berden dated June 2, 2010, in which Mr.

610 Ty, at 106-07 (Berden); Resp. Ex. 29.1-2. See also testimony of Mr.
Jackson to the effect that Mr. Green’s January 13, 2010 email to Ms.
Berden seeking financial statements from fifteen Nielson Entities
suggested that at that time Mr. Green did not have these statements.
Tr. (2015) at 1622 (Jackson). He testified that “we wanted to get these
[Nielson Entities Loans] renewed by the end of the year,” although
prudent bankers “generally” would want to have financial statements,
global cash flow analyses, and current appraisals before approving
these loans. Tr. (2015) at 1622-23 (Jackson).

611 Tr, at 107-08 (Berden).
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Green requests “the 12/31/09 financials and the most re-
cent interim financial on North Park.”®® Ms. Berden
explained North Park was one of the Entities that had in-
sufficient cash flow, and that the Nielson Entities had
been trying to sell North Park, but that the “real estate
market there was still pretty rough”."® Notwithstanding
these negative attributes, when North Park received the
partial proceeds from the Bedrock Loan, there were, ac-
cording to Ms. Berden, no limitations on how North Park
used the proceeds of the loan.®

g. Transfer of Loans to Affiliate Banks in May
2010

Noting that Examiners were due to arrive at the
Bank in 30 days, Mr. Green advised Ms. Berden in a May
10, 2010 email message that the Bank intended to sell
some of the Nielson Entity loans to affiliate banks — State
Savings Bank of Frankfort was to buy two loans, and Cen-
tral State Bank was to buy four loans.®® (Mr. Calcutt was
the Chairman of the Board for both Central State and
State Savings and for both banks’ holding companies, and
was the principal shareholder of the parent company of
those banks."°)

Ms. Berden testified that this news was of concern to
her, because “we didn’t know who [State Savings Bank of
Frankfort] was or who our contacts would be or what

612 Ty, at 108 (Berden); EC Ex. 3 at 27.
613 Tp. at 108-09 (Berden).

614 Id. at 100 (Berden).

615 EC Ex. 3 at 140-41.

616 Ty, at 884 (Miessner); Tr. (2015) at 167 (O’Neill). See also Exam-
iner O’Neill’s opinion that Mr. Calcutt was “a dominant policy-maker
in those two banks.” Tr. (2015) at 623 (O’Neill).
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would happen when the loans matured [on] September 1st
of 2010.”" Responding to these concerns, Ms. Berden
said Mr. Green assured her that he and Mr. Calcutt would
continue to be “our points of contact and that we would
work directly with them when it came time for renewals
in September.”™® She said the same was true regarding
the loans being sold to Central State Bank.®"”

Ms. Berden testified that when the Bank sold these
loans, it did so at a value discount — which struck her as
0dd.® Inresponse to questions by Ms. Berden about who
owned State Savings and Central State Bank, Mr. Green
wrote that while he knew the affiliate banks have “some
common ownership” with Northwestern, they were pri-
vately held and as such he had “no idea what the exact
ownership is”.*" Contradicting Ms. Berden’s testimony,
he wrote that the Bank did not sell the loans at a discount,
but that the purchasing banks “may have the right to ask
us to buy them back.”%*

Mr. Jackson testified that “[w]e sold loans or partici-
pations to the affiliates quite often and, in turn, we would
purchase participations or loans from the affiliates, so it
was a common practice.”® He denied, however, that the

617 Tp. at 113 (Berden).
618 Id

619 Id. at 114 (Berden).
620 Id. at 118 (Berden).
21 EC Ex. 3 at 146.

622 Id

623 Ty, (2015) at 1622 (Jackson). A loan “participation” would “be a sale
of a portion of a loan. A whole loan sale would be a sale of the entire
loan.” These were loan sales, not loan participations. Tr. (2015) at
1624-25 (Jackson). See Resp. Exs. 42-43 (Central State Bank Loan
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timing of the sale had any bearing on the fact that there
was an examination by the FDIC pending.®* “The sales
were in an effort to reduce our exposure,” meaning the
Bank’s exposure due to the “outstanding balances of loans
that we had with the Nielson relationship.”®

Elaborating on this point, Mr. Jackson testified:

There had been discussions from both the FDIC
and the State of Michigan that questioned the unit
borrowing requirements and whether or not we
were in compliance with those, and I believe the
FDIC may have felt we had a unit borrowing is-
sue, and they deferred to the State in 2009 to
review that, and I believe the State concluded that
we did not have a unit borrowing issue, but that's
really the only regulatory concerns that I was
aware of.%

When asked why he thought it would be a good idea

Purchase Agreements); Resp. Exs. 44-45 (State Savings Bank Loan
Purchase Agreements). Despite the timing of these transactions, Mr.
Jackson testified that “this was an opportunity for Northwesten to re-
duce its exposure to the Borrowers,” and were not sham sales. Tr.
(2015) at 1629-30 (Jackson). The Bank repurchased these loans even
though they were non-performing - “Borrowers had once again
stopped making payments and requested additional concessions be-
fore they would again renew them,” after Mr. Jackson “was contacted
by president of one of the affiliate banks who asked what the status
was of the September payment, and I indicated to them that the rela-
tionship had soured. We were continuing to negotiate a settlement
with the Borrowers on that and that if they’d like, I would repurchase
the loans.” Tr. (2015) at 1629-30 (Jackson).

624 Ty, (2015) at 1622 (Jackson).
625 Id
626 Id. at 1623 (Jackson).
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to reduce the Bank’s exposure to the overall Nielson debt,
Mr. Jackson testified that “it was a large conecentration in,
you know, one group of borrowers and it’s always good to
reduce that if you can. It represented a significant part of
our capital.”®’

FDIC Case Manager Ms. Miessner was asked about
Respondent’s efforts regarding the sale and repurchase
of these loans — specifically about her opinion that Re-
spondent’s conduct was misleading in regard to these
transactions.”® She agreed that one way for the Bank to
come into compliance with its lending limit would be to sell
debt like these loans, that is, to refinance the debt to a dif-
ferent bank, providing the transactions were “true
sales.”™ She agreed that the record includes a July 10,
2009 memo from Mr. Green to Mr. Calcutt suggesting
that as part of an “action plan” to “immediately reduce
loan exposure,” the North Park LLC loan of $1.8 million
and the $1.07 Waypoint Acquisitions credit “and others
could also be participated in 100% of the loan amount.”%"
According to Ms. Miessner, what Mr. Green was propos-
ing was not a loan sale — even at 100 percent,
“participating them out [is] different than selling them.”®"
She said “we know in this case” the Bank did not truly sell
these loans.®

627 Id

628 Jd. at 849-50 (Miessner).
629 Id. at 850, 852 (Miessner).
630 Resp. Ex. 206 at 3.

61 Ty, at 853 (Miessner).

632 Jd. Per the 2011 ROE at Bates page 27 (i.e., page 24-25 of the Re-
port), “Sections 23A and 23B of the Federal Reserve Act contain
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Later on, however, in May 2010, the Bank did sell
some of these loans to Central State and State Savings
Bank.®® Ms. Miessner determined that Mr. Calcutt inten-
tionally concealed information about these transactions
because “the Bank sold those loans right before the Ex-
amination started and then bought them back right after
the examiners left.”® She opined that it was “obvious”
based on the timing of the sales that Mr. Calcutt did not
have any intention of leaving them actually sold, “which
means that as of the Call Report date they still should
have been reported as assets out of the Bank, and man-
agement did not disclose to the examiners that they had
just sold participations in their largest relationship which

restrictions on transactions between member banks and their affili-
ates. Sections 23A and 23B are made applicable to insured non-
member banks by Section 18(j) of the FDI Act. Northwestern Bank,
Central State Bank, and State Savings Bank are controlled through
the common ownership of the Calcutt family. Accordingly, the three
banks meet the definition of affiliate in Section 23A(b)(1(C)(i) and
23A(b)(3)(A)({).” See also testimony of Examiner O’Neill regarding
his recommendation that a charge under Section 23A be pursued. Tr.
(2015) at 605 (O’Neill); EC Ex. (2015) 90.

633 Tr. at 855, 858-59 (Miessner); Resp. Ex. 42, 44. Mr. Jackson testi-
fied that EC Ex. 42, his message to Ms. Meissner dated May 12, 2011
regarding “3/31 performance questions” was written “in conjunction
with a pending shareholder dividend request that we had submitted
to the Federal Reserve for Northwestern Bank”. Tr. (2015) at 1636
(Jackson). See also testimony by Examiner Bird, reporting that an
email dated May 17, 2010 from Mr. Green to Autumn Berden disclos-
ing that “Central State Bank has been reviewing some of the loans
and has purchased 3 loans from NRJ . . . 1 loan from Sunny ... and 1
loan from Waypoint” was not provided during his 2010 examination,
which began on June 7, 2010. Tr. (2015) at 803-04 (Bird).

64 Ty, at 855 (Miessner).
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they knew we would be reviewing while on-site.”*”

Mr. Calcutt testified that Mr. Green suggested the
Bank sell the North Park $1.8 million loan and the Way-
point $1.07 million loan — doing so in a memo dated July
10, 2009.%*¢ He said such a transaction was “common”:

It was a common occurrence for Northwestern
and the affiliate banks because they were always
looking for additional loans to sell and participa-
tions in loans, and sometimes they would have
loan customers that would exceed their lending
limits and we would participate when we buy a
participation.®?

Although Mr. Jackson testified that both he and Mr.
Calcutt made the decision to approve the loan sales,* Mr.
Calcutt could not recall these two loan sales, nor did he
recall any particular reason why the loans were sold at
that particular time.®® He did recall the affiliate banks
were “eager to buy participations” in these two loans, be-
cause “they were looking for additional revenue,” but

63 [d. at 856 (Miessner). See also testimony of Examiner O’Neill, tes-
tifying that the 2010 Call Report “needed to be amended” with respect
to the non-accrual status of the Nielson Loans, stating the failure to
report that status “was such a huge omission, being the largest single
borrowing relationship in the Bank that it should have been disclosed
as on non-accrual status and had such an impact on anyone attempting
to use the Call Reports, it was so material that it amounted to the fil-
ing of false Call Reports.” Tr. (2015) at 661 (O’Neill).

636 Ty, at 1316 (Calcutt); Resp. Ex. 206 at 3.
837 Id. at 1317 (Calcutt).

638 Ty, (2015) at 1693 (Jackson).

639 Ty, at 1317 (Calcutt).
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offered no evidence to support this testimony.*® He de-
nied that the loans were sold at a time when the loans were
not performing — “We couldn’t and wouldn’t.”®' He de-
nied these were sham loans, testifying that he did not
intend to repurchase the loans at the time he sold them,
“pbecause we thought these loans would perform.”®* Mr.
Calcutt has offered, however, no factual basis for this
thinking.

Mr. Calcutt could not, moreover, explain why Ms.
Berden understood Mr. Green to have told her she would
continue to work with him, because, according to Mr. Cal-
cutt, Ms. Berden “would have to work with the CEOs of
those two banks.”*® Mr. Calcutt denied having any role
with the loans after the sale to the two banks, and could
not recall who made the decision to repurchase the loans,
other than to say “It wouldn’t have been me.”*** He ad-
mitted the loans were delinquent when Northwestern
repurchased them, explaining that “it just made more
sense administratively for Northwestern to deal with this
issue than to have multiple parties dealing with it.”*> Mr.
Calcutt offered no evidence to support this claim.

Mr. Jackson’s memory was better than Mr. Calcutt’s
on this point. Mr. Jackson testified that the Bank repur-
chased the two loans “to make it more efficient in part to
have all of them under one roof so we would not have to
consult with . . . two other banks in this case, to get their

640 7d. at 1318 (Calcutt).

641 Id. at 1319 (Calcutt).

642 Id. at 1319 (Calcutt).

643 Id

64 Jd. at 1319-20 (Calcutt).
645 Id. at 1320 (Calcutt).
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concurrence as far as decisions, administrative decisions
on how to manage the accounts in the future.”*®

In their 2011 ROE, examiners identified as a violation
of the Federal Reserve Act the participation loans pur-
chased from an affiliate bank.*” Mr. O’Neill testified that
the examiners were concerned when it was shown that the
Bank purchased participations in what were clearly trou-
bled loans (i.e., loans to Nielson entities that had only
recently been sold to the Bank’s affiliates, under Mr. Cal-
cutt’s direction). Mr. O’Neill explained that the Bank was
being cited for repurchasing the loans shortly after the
2011 examination was completed.

As Mr. O'Neill explained the matter, there was evi-
dence of:

a rather lengthy history of problems being admit-
ted to by the Borrower and their inability to pay
and the Borrower stating how short the collateral
would be or the equity would be in the properties.
And all the series of problems and correspond-
ence already being well documented, nonetheless,
Northwestern Bank bought those loans back.
And that’s the purchase of a low quality asset
from an affiliate.**

646 Id. (2015) at 1694 (Jackson).
“TED Ex. (2015) 48 at 27-29.

648 Tr. (2015) at 163 (O’Neill). See also Examiner O’Neill’s testimony
that when the loans were repurchased on September 29, 2011, the
group of loans were low quality as a whole because, in part, Mr. Cal-
cutt acknowledged that they were low quality at the time they were
repurchased, and because they “had payments being provided to them
by the new funds that were being given from the Bedrock Loan. If
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Mr. O’Neill described the transactions — both selling
the participations and then repurchasing them — as “an
act of concealment, in my experience, by the management
of the Bank that sold them before the Exam and then re-
purchased them after the Examiners had left.”%"
Further, Mr. O’Neill opined that Mr. Calecutt had, and
breached, his fiduciary responsibility to tell the Board at
State Savings Bank “the full extent of the problems that
he was aware of based, among other things, [on] the cor-

respondence that we have been reviewing here today”.*"

you want to call that renegotiated” as that term is used in the defini-
tion of a low-quality asset includes an asset “whose terms have been
renegotiated or compromised due to the deteriorating financial condi-
tion of the obligor.” Tr. (2015) at 672-75 and 678-86 (O’Neill); Resp.
(2015) Exs. 90 at 6 and 157 at 1-2; EC Ex. (2015) 48 at 28 (26 of the
ROE). Put more bluntly, Mr. Bush editorialized that if “I were Frank-
fort I would want to get rid of this garbage.” Resp. (2015) Ex. 157 at
1. As Mr. O’Neill elaborated on the point, “the loans were 29 days
past due and past maturity at the time of repurchase and subse-
quently were placed on non-accrual on November 30, 2010. As of the
date of repurchase, Northwestern Bank management had already en-
gaged in correspondence and negotiations for restructuring all of
these loans based on cash flow problems, vacancies and other evidence
of financial distress.” Tr. (2015) at 687 (O’Neill). See also testimony
of Examiner Bird regarding the 29 day delinquency status of the Niel-
son Entity loans: “I had inquired about some past dues that occurred
in the timeframe that you're talking about.” Although unable to recall
whether the response was provided by Mr. Green, Mr. Jackson, or
Mr. Doherty, Mr. Bird testified that “I was told that they were admin-
istrative past dues, that loans had matured and that they were waiting
for all parties to get together for signatures and closing.” There was,
however, “never a communication that the payments had stopped.”
Tr. (2015) at 886-87 (Bird).

649 Tr. (2015) at 168 (O’Neill).

650 Jd. See also testimony of Examiner Bird regarding the sale and
repurchase of these loans: “In my experience, a transaction such as
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Asked what facts led her to conclude that Mr. Calcutt
intended to have the loans returned to the Bank immedi-
ately following the examination, Ms. Miessner testified
thus:

So we were not aware of this sale or repurchase
until during the 2011 Exam, and they told us that
they bought them back because of the deteriorat-
ing credit quality of the Nielson credits, but yet
they still didn’t identify them internally as prob-
lem credits in 2010 when they bought them back.
So their statements contradict each other as far
as -- it was contradictory to what their actions
would have done.®!

Q. The Distressed State of the Nielson Entities
Loan Portfolio in 2010

The $760,000 Bedrock Loan and the first release of
Pillay Funds collateral permitted the Nielson Entities to
bring current each of their loans — but only through Sep-
tember 1, 2010.°% On October 4, 2010, Mr. Green sent an
email message to Ms. Berden, reporting that all Nielson
Entity loans, other than those associated with Immanuel
LLC (which had filed for relief in bankruptcy) were “ma-

tured and all are due”.®® In this message, Mr. Green

this, a sale just before the exam and a purchase a few months after
the exam, would be highly questionable and dubious as far as the le-
gitimacy of the initial sale.” Tr. (2015) at 849 (Bird).

61 Ty, at 857 (Miessner).

652 Excepting Immanuel LLC’s loan, which had been included in that
company’s bankruptey.

%3 EC Ex. 3 at 148. See also testimony of William Caleutt, Esq., who
worked with Fred Bimber, Esq. challenging the Immanuel LLC
Chapter 11 bankruptcy, that the Bank and Immanuel’s other major
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stated that the Bank “may agree to use the Pillay funds
held as collateral to make the monthly payments on loans
which Cori indicates cannot be made either directly or in-
directly by its owners or from other sources.”*"

Ms. Berden confirmed this, testifying that most of the
loans to Nielson Entities had matured on September 1,
2010, and were “due in full.”®® Describing the circum-
stances in 2010 as similar to those in previous fall, Ms.
Berden testified that the Nielson Entities “didn’t have the
cash to pay those loans in full” so “we stopped making
payments on any of the loans, including the ones that were
matured and the ones that were not yet matured.”®® She
also confirmed the contents of the email message dated
October 19, 2010, in which she told Mr. Green that the
Nielson Entities “simply don’t have access to enough cash
to continue making payments on the specified properties
without running out of cash in the near future, which
would put them and the bank in the same spot.”*"

Responding to Mr. Green’s suggestion that the re-
maining Pillay Trading funds again be used to service
these loans, Ms. Berden stated: “it doesn’t make sense for
these entities to borrow Pillay’s cash to make loan pay-
ments. That cash would only cover a short period of time,
and then the entities and the bank would be in the same

creditor, Oleson Foundation, discovered “there were a number of
fraudulent transfers of I think about 20 properties by Immanuel.” Tr.
at 1143 (W. Calcutt).

54 EC Ex. 3 at 148.

65 Tp. at 126 (Berden).
656 Id

%TEC Ex. 3 at 151.
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boat at that time.”®®

Beyond rejecting Mr. Green’s suggestion regarding
the use of Pillay collateral, Ms. Berden countered his pro-
posal with a proposal that the Bank offer “either a period
of time with no payments, or there’s a proposal in here
about PIK interest”, where PIK was described as having
the loans “accrue interest and increase the principle bal-
ance.” She testified that she also expressed an interest
in short sales of the properties — “trying to unload the
properties as quickly as possible still in a depressed real
estate market, but knowing that if we needed to sell them
quickly we would need to drastically lower prices,” pro-
vided the Bank included deficiency waivers as part of the
deal.®®

Ms. Berden testified that Mr. Green rejected these
proposals in an undated memo that referred back to his
email message of October 4, 2010 and Ms. Berden’s re-
sponsive email dated October 12, 2010.°" According to
Ms. Berden, the Bank “didn’t like any of our suggestions.
They weren’t planning to do any new loans. They didn’t
want to accept any deeds-in-lieu. We were kind of at a

658 Id
89 Ty, at 129 (Berden); EC Ex. 3 at 151.

860 Ty, at 129 (Berden). See also testimony of Mr. Doherty, reflecting
that the Nielsons “wanted permission to do short sales and have the
Bank absorb any losses that would incur. . . . And they just expected
to walk away from it, not contribute any of their own resources that
they had. Some of the millions.” Thus, Mr. Doherty agreed that if a
property that was collateral for a loan was sold and the sale price was
below that what was owed on the loan so that the Bank wasn’t repaid
in full, the Nielsons were asking the Bank to just absorb the differ-
ence. Tr. at 1209-10 (Doherty).

661 Ty, at 129-30 (Berden); Resp. Ex. 51.



367a

standstill.” %

That standstill appears to have remained in effect
through most of the last quarter of 2010. In an email mes-
sage to Ms. Berden dated December 6, 2010, Mr. Green
proposed to have the Nielson Entities “utilize the Pillay
funds to help you make payments if we can extend the ma-
turity date to 4/15/2011,” allowing the “deposit accounts
[to be] funded through the payment period and all prop-
erty taxes remain current.”*®

There is evidence that Cori Nielson offered a “2
month renewal until January 31, 2011,” informed in part
by Ms. Nielson’s observation that “maturity dates don’t
seem all that critical to the Bank, and it only becomes ur-
gent when there are deadlines for quarter-end
reporting.”® Ms. Berden explained (in an email to Mr.
Green dated December 6, 2010) that she sought the
shorter two month renewal, rather than the period sug-
gested by Mr. Green, only because “your group doesn’t
want to work out the details for short sales and deficiency

999 665

waivers, saying those are ‘for later”.

By mid-December, it appeared negotiations were
likely to result in a plan that once again depleted Pillay
Trading funds for use in servicing the outstanding Nielson
Entity loans. In an email message dated December 15,
2010, Ms. Berden presented a proposal where $686,646.07
would be released from Pillay and used to pay the Nielson

662 d. at 130 (Berden).
663 BC Ex. 3 at 162.
664 Jd. at 165-66.

85 EC Ex. 3 at 162; Tr. at 1004 (Nielson) (stating that a short sale is
when “the Bank approves releasing its collateral for a sale to a third
party that results in less proceeds than is owed the Bank.”)
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Entity loans directly.®® The proposal, however, would

only “get loan payments current up to and including pay-
ments . .. due on January 1, 2011,” in some cases covering
principle and interest, and in others covering interest
only.*” There is no evidence in the record that the indi-
vidual Nielson Entity loans had demonstrated there was
sufficient cash available to continue to service these loans,
at least not without relying on cash from other Nielson
Entities.’®

Proceeding in this fashion, the Bank and Ms. Berden
executed revised loan documents that, at Ms. Berden’s re-
quest, included the release of “Bernard’s guaranty of
$400,000 on 067406662” followed by the release of “the re-
maining $289,779.11 from Bernard’s guaranty on

666 EC Ex. 3 at 170.
67 Ty, at 134-35 (Berden); EC Ex. 3 at 170.

668 See also testimony by Examiner O’Neill regarding the failure of
Bank management to fully disclose the terms of the proposal regard-
ing Pillay collateral: Asked with respect to the Commitment Review
for the Bedrock Loan (EC Ex. (2015) 51 at 160) whether the explana-
tion for the purpose of the loan was unusual, Mr. O’Neill answered
that there was no description of the use to which the Pillay funds
would be used, which, he opined, meant that the Board members were
not being told why the funds were being released. He testified that
using released funds to make payments on several unrelated loans or
loans not identified in the Commitment Review “usually a red flag that
the underlying cash flow from operations is insufficient to be paying
these loans. It would also raise into question the stated purpose as
working capital because if in fact we are having to release collateral
to make payments, well, that’s not an accounts receivable, not inven-
tory, the normal type of things dealing with a working capital loan.”
Tr. (2015) at 599 (O’Neill); EC Ex. (2015) 51 at 160. Note that Joint
Ex. (2015) 6 is a copy of the Commitment Review Mr. O’'Neill refers
to as EC Ex. (2015) 51 at 160, without the notes he attached to the
Review.
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067406690.”° In this context, Bernard was “the entity
that was holding the Pillay units,” and the guaranty had
been for the Bank’s benefit as security for the two loans
identified in the email to Mr. Green.’® Upon completion,
total indebtedness of the Nielson Entities in December
2010 was $34.2 million, and the 2010 Pillay disbursement
to the Entities’ loans was just under $690,000.°" The
Bank issued the agreed-upon releases on August 5,
2011.°™

Ultimately, after a July 31 2012 $30,000 charge-off
against the $760,000 Bedrock Loan,’™ and loan losses
against the Nielson Loans of at least $6.44 million,"™ the
Bank secured an order in foreclosure against the Bedrock
collateral.’” In the order, Notes shown as being owed to
the Bank as of April 18, 2012, totaled more than $8.2 mil-
lion.”” By stipulation entered on November 4, 2013, the
deficiency owed by Bedrock to the Bank was
$1,023,557.56." According to Ms. Berden, to date, the
amounts Bedrock owed to the Bank have never been fully

69 BC Ex. 3 at 177.

670 Ty, at 136-37 (Berden).

57 Id. at 140 (Berden); EC Ex. 147.

672 Ty, at 142-43 (Berden); EC Ex. 53.

6% KEC Ex. 81 at 70.

4 EC Ex. 48 (2011 ROE) at 43, 52, 83-93, and 124.
6% Ty, at 146 (Berden); EC Ex. 183.

67 Resp. Ex. 183.004.

57 EC Ex. 129. See also testimony of Mr. Bimber: following the fore-
closure action against Bedrock Holdings LLC, who set the “money
that the Bank never actually collected from any source” at $1.8 mil-
lion. Tr. at 381-82 (Bimber).
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paid.”™®

R. Impact of the Bank’s Failure to Document and
Disclose the Status of the Nielson Entity Loans

Following the 2010 examination, FDIC Examiner in
Charge James Russell met with Mr. Calcutt and Mr.
Jackson to conduct an exit conference and record the ini-
tial reactions of the Bank’s managers.”™” Meeting with the
managers was the Michigan Regional Supervisor for
OFIR, Al Clark, and the FDIC’s Case Manager, Anne
Miessner.*

Included in the 2010 exit meeting was a discussion
about the regulators’ concern regarding Waypoint/Niel-
son-entity loans that were maintained as interest-only
loans (rather than loans amortizing principal and inter-
est), where the loans were for the benefit of income-
producing property.® Ms. Miessner testified that at this
time, the regulators were not aware of the nature, scope,
and details of the Bedrock Loan transaction, which had
occurred in late 2009.%* During the exit conference, when
the regulators raised questions about this concern, Bank
management offered no response and did not disclose the
terms of the Bedrock Loan transaction.®®

During the 2010 exit conference, regulators discussed
with Mr. Caleutt the potential finding that the Bank’s
composite rating and its Earnings rating was going to be

678 Ty, at 147-48 (Berden).

9 EC Ex. 22.

680 Id

681 Ty, at 758 (Miessner).

682 Id

683 Jd. at 759-60 (Miessner); EC Ex. 22 at 3.
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adversely affected based on the findings in the ROE.*
According to Ms. Miessner, Mr. Calcutt objected:

So during the exit meeting, Mr. Calcutt and Mr.
Jackson were talking about how their perfor-
mance was better than other banks’ performance
and that given the economic downturn, that they
thought that we should, you know, that our rat-
ings should be different than what they were
based on the fact that they were performing bet-
ter than other banks given the economic
downturn, which of course now we know that the
performance numbers that they were using to
present to us to argue that case were falsified and
in fact when they were adjusted appropriately
they were performing lower than those banks
that they were trying to say they were perform-
ing better than.*

To the same effect, when the Bank through Mr. Jack-
son offered a written response to the concerns raised by
EIC Russell, no mention was made of the nature of the
Bedrock Loan or the fact that the loan proceeds had been
disbursed without Board approval — instead, Mr. Jackson
wrote that “[t]he Board is well informed of all activities of
the Bank and all major decisions are reviewed and dis-
cussed openly with the Board.”®® Although beyond the
scope of this recommended decision (because it concerns
only Mr. Jackson), preponderant evidence set forth above
makes it plain that this was a material misrepresentation
by Mr. Jackson of conditions related to the Board’s

684 Ty, at 821 (Miessner).
85 Jd. at 822-23 (Miessner).
686 BC Ex. 23 at 9.
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knowledge and approval of the Bedrock Loan.

Mr. Gomez explained that the 2011 Examination es-
tablished the Bank’s management had “actively concealed
the accurate condition of [the Nielson Entities credit] re-
lationship from regulators and from the Board through
the failure to maintain complete loan files and through
false or misleading verbal and written statements.”®” He
identified a series of documentation lapses — notably with
respect to the use loan proceeds were to be put to, and the
source of payments in service to the loans.®®® “When a loan
is made, you want to know what the proceeds are being
used for. Isit to buy land? Is it to buy equipment? You
don’t want the borrower using the proceeds to buy some-
thing or engage in something that the Bank would
consider . . . inappropriate activity.”*?

Specifically with respect to the Bedrock Loan, Mr.
Gomez stated the regulators’ concern was “where is the
actual source for repayment going to be?”*® The bor-
rower lacked income-generating property, it lacked
inventory, and there was no apparent source for repay-
ment.*  Equally of concern to Mr. Gomez were the
absence of personal guarantees by the borrowers, and the
lack of current and complete financial information from
the borrower.*” Without this information, the Bank held
off “identifying troubled debt restructures,” such that
“the Bank’s financial overall condition is not being

887 Ty, at 270 (Gomez); EC Ex. 48 at 40.
68 Ty, at 270 (Gomez).

689 Id

69 1d. at 271 (Gomez).

691 Id

692 Id. at 279 (Gomez).
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properly recognized” in Call Reports.*?

Mr. Gomez offered his expert opinion that the
$760,000 Bedrock Loan transaction was an imprudent
banking practice, one that was contrary to the generally
accepted standards of safe and sound banking opera-
tions.** Specifically, he opined that using “proceeds on
loans to make current and keep current other notes,”
while lacking current appraisals, financial reports, and ti-
tle searches, exposed the Bank to those risks arising when
a borrower hides the true condition of the loans. By fail-
ing to properly identify the condition of the loans and by
using the release of collateral to keep other loans current,
the Bank through Mr. Calcutt engaged in practices that
were contrary to generally accepted standards of safe and
sound banking operations.*”

Mr. Gomez also expressed an opinion regarding that
part of the Bedrock transaction that involved acquiring a
second mortgage. This feature, in his opinion, could not
alleviate the regulators’ concern about the release of the
Pillay collateral.®® He explained that there were no up-
dated appraisals to support the second mortgage, so the
regulators “don’t know what the current values are.”®’
Further, while the instrument securing the loan was spo-
ken of as though it was a second mortgage, there had been
no title search, and as a result this may have been other
than a second mortgage, possibly third or fourth in line -

69 Id. at 280-81 (Gomez).
694 Id. at 283-84 (Gomez).
6% Jd. at 285-86 (Gomez).
69 Jd. at 286 (Gomez).

97 Id.



374a

because no one had examined for prior liens.*® There was,
indeed, testimony establishing that upon foreclosure in
2012 of the $760,000 promissory note secured by the Bed-
rock properties, the Order of Foreclosure reflected the
presence of five secured mortgages, and the Bank sus-
tained a deficiency in the amount of $1.8 million.*”

Further, and here specifically referring to Mr. Cal-
cutt’s decision to permit the release of the Pillay
collateral, the decision created “a temporary mask over a
bigger problem because there’s no continued source of
where all these payments are going to come from.”™ The
Bank “essentially [did] the same action twice. Once in
2009, and again in 2010, to try to keep the hiding of this
condition going, which is not a prudent practice, especially

698 Id.at 286-87 (Gomez). See also testimony from William Calcutt re-
garding the Bank’s security interest in the Pillay Fund, that “at some
point I looked at the loan documents or loan documentation. I suspect
that it was in late 2010 I will guess, and I think that’s when I first saw
the Security Agreement. I think it was a Pledge Agreement. . .. Just
going through it, I saw it, and I said ‘What, what’s this? Do they have
a valid security interest in these Pillay Trading Units?” which were
membership interests in another LLC . ... I thought it was really
problematie, and at some point I'm guessing I wrote an email or mem-
orandum about it because the problem I had was the description I
didn’t think was sufficient perhaps under Article 9 or Article 8 of the
U.C.C.” Upon his review, William Calcutt found this ambiguity “very
troublesome and I think I advised the Bank to say this may not be
enforceable. We may not have a security interest in these Pillay Trad-
ing Units.” Tr. at 1152-53 (W. Calcutt). To the same effect, see
testimony of Mr. Jackson that, based on William Calcutt’s legal opin-
ion, he had particular concerns that the Bank was unable to perfect
its security interest in the Pillay collateral. Tr. (2015) at 1664 (Jack-
son).

69 Ty, at 380-81 (Bimber); Resp. Ex. 183.
00 Ty, at 287 (Gomez).
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due to the . .. amount of the loans and [the] amount of the
capital that it represented.”™

Presented with the Nielson’s notice that the entities
were going to cease making payments in September 2010,
Mr. Calcutt concluded only that “here we go again, more
posturing, more negotiating.”™

Mr. Jackson was asked “if you didn't feel that they
were being forthright with you about their ability to pay
the loans, why do you feel that they had any credibility
with respect to negotiating with you for paying the loans
at any point in time?”™

He answered thus:

No, we had a relationship with the Nielson family
for years and years and years. It went back to
another bank, and there was a very good relation-
ship and a history of, you know, dealing with these
things honorably and this was just totally con-
trary to the relationship that we had or the
experience or the expectations that we had with
them. We thought we had new young manage-
ment that had come in to take the company over.
We felt as though they were kind of flexing their
muscles, pushing their limits to see how much
they could get away with with the lender. Again,
we felt that they were posturing, that they had the

™1 Id. But see the testimony of William Calcutt, expressing the opin-
ion that, given the uncertainty over whether the Bank had a perfected
security interest in the Pillay Fund Trading Units, “I was of the opin-
ion that if you get any money for this Pillay Trading Units it’s like
getting something for nothing.” Tr. at 1154 (W. Calcutt).

02 Ty, at 1320-21 (Calcutt).
03 Ty, (2015) at 1687 (Jackson).
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ability. And that if we would take the time to work
with them in good faith, you know, we could get
over this and get them to see the light and come
back and do what they had committed to do for
us.704

S. Regulator Concerns Regarding Respondent’s
Role in Bank Management

Mr. Gomez described the Bank’s organizational struc-
ture as “very flat,” in that “[e]ssentially everyone
reported” to Mr. Caleutt.”” He agreed that this was an
“odd” structure, and agreed with the premise that this
meant Mr. Calcutt was responsible for far more aspects
of the Bank, rather than having vice presidents be respon-
sible for some of these duties.™

Mr. Calcutt confirmed that he “wore several hats” but
rather than agree that he served as the focal point of the

4 Id. at 1687-88 (Jackson).

5 Ty, at 296 (Gomez). See also testimony of Mark Smith, at Tr. 391:
“My observation was that it was a very flat organization, meaning that
there was (sic) a lot of direct reports directly to Scrub. It may not
have been . . . documented that way, but it seemed like all of senior
management, which was a great number of individuals, all reported
directly to Scrub.” See also testimony of Ms. Miessner describing as
“very unusual” for only the two top executives —i.e., Mr. Calcutt and
Mr. Jackson — to participate in Examiners’ exit meetings, but that was
the case for the exit meeting following Michigan’s examination in
2009. Tr. at 735-36 (Miessner). See also testimony of Examiner
O’Neill noting that the Bank did not have a Chief Lending Officer and
regarding examiner criticism prior to and during the 2011 examina-
tion that “Normally by the time a bank reaches the size of
Northwestern Bank, it is unsustainable to have a CEO and president
also wearing the hat of a senior lender. The task to each deserves its
own undivided attention.” Tr. (2015) at 608 (O’Neill).

06 Ty, at 296 (Gomez).
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Bank’s management described the Bank as having a “very
decentralized organization”.”" In his testimony, however,
Mr. Calcutt acknowledged having “at least 20” people di-
rectly reporting to him — a convergent structure that does
not suggest decentralization of management within the
Bank.™

Also of concern with respect to the Bank’s organiza-
tion was Mr. Caleutt’'s apparent reluctance to
acknowledge that he had all of these senior managers di-
rectly reporting to him. When asked whether Bill Green
was one of the employees who reported directly to him —
a question that called for a yes or no answer, Mr. Calcutt
deflected, answering “He reported to the Senior Loan
Committee. He reported to Credit Administration. He
would have reporting responsibility to a number of peo-
ple.”™ This answer was neither complete nor true, as it
withheld from the record the truth — that Mr. Green did,
in fact, report directly to Mr. Calcutt. So determined was
Mr. Calcutt’s effort to mislead this Tribunal during his
current testimony that the only way a true and complete
answer could be secured from Mr. Calcutt was for En-
forcement Counsel to refer Mr. Calcutt to his sworn
testimony from the hearing conducted in 2015, and upon
seeing what he testified to in 2015, Mr. Calcutt now “clar-
ified” his testimony by directly acknowledged that Mr.
Green reported to him.™

Similarly, when asked “who was overall responsible
for regulatory compliance,” rather than acknowledge his

7 Id. at 1263 (Calcutt).

8 Id.at 1360-61 (Calcutt).

0 Id. at 1362 (Calcutt).

0 Id., and Tr. (2015) 1818 (Calcutt).
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own responsibility as the Bank’s CEO and President, Mr.
Calcutt testified, fatuously in my opinion, that overall re-
sponsibility for compliance was with a committee that
evaluated the Bank’s classified assets, as well as “a num-
ber of people in the Commercial area.  Credit
Administration, the individual lenders. And obviously we
had a security department, internal audit department,
compliance department”.”™ The term “overall responsi-
bility” should have required no definition or
interpretation: as the Bank’s CEO and its President,
“overall” responsibility was placed with him. To the same
effect, where uncontroverted evidence established that
when the $760,000 loan funds were disbursed to it, the
Bank had no current financial statements for Bedrock
Holdings, I find unavailing Mr. Calcutt’s assertion that re-
sponsibility for advancing this loan was with the Bank’s
Credit Administration department, and not with him.™*

Also of concern is testimony by Mr. Calcutt that the
Bank’s Board of Directors gave “verbal approval” of the

M Ty, at 1270 (Caleutt). According to Mr. Jackson, “Typically, what
would happen is the loan review would be approved or rejected by the
Senior Loan Committee. If it were approved and it required a higher
level of approval, following the Senior Loan Committee it would go
back to the Credit Administration Department. The Credit Admin-
istration Department would put the loan review form out on the
secure website and notify the independent directors that there was a
loan available to be reviewed and ask them to take a look at it and
provide their responses, approval, questions, or disapproval back to
the Credit Administration Department.” Tr. (2015) at 1607 (Jackson).
Mr. Jackson testified that with respect to the Bedrock Loan approval
through November and December 2009, these normal policies were
not followed. Id.

12 Ty, at 1380-81 (Calcutt).
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2009 loan to Bedrock before the $760,000 had been dis-
bursed.”™ The record reflects that there are no notes to
that effect, “other than the ultimate write-up which was
signed off on by the Board and the Senior Loan Commit-
tee.”™ Board Minutes from December 17, 2009, and
testimony by Board Members Byl and Swanson noted
above, constitute preponderant, credible, reliable, and
substantial evidence that no such Board approval had
been given prior to the disbursement of these funds.”?
Mr. Jackson expressly testified that any verbal discussion
took place before the loan was approved, “it’s not docu-
mented” in December 2009; nor was there any
documentation showing the Board’s approval of money
being disbursed out of the Bank in December 2009.™°
Given the nature of his testimony, including his statement
that he could not remember the conversation when the
Board members were informed, I give little weight to Mr.
Jackson’s testimony that the Bank’s Board of Directors
had been well-informed “through verbal discussions that
we were having ongoing conversations with the Niel-

SOHS.WY”

Given that the parties have stipulated that the Bank
funded the Bedrock Holdings Loan on or about December
14, 2009, and given that the December Board meeting was
held on December 17, 2009, even Mr. Calcutt’s assertion
that the Board gave its “verbal approval” on December
17, 2009, indicates the funds were paid out through Mr.

3 Id. at 1377-78 (Calcutt).

4 Id. at 1877-78 (Calcutt).

5 EC Ex. 101 at 16-18.

16 Ty, (2015) at 1670-71 (Jackson).
A7 Id. at 1673 (Jackson).
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Calcutt’s direct approval, before the Board gave its ap-
proval.™

Further, Mr. Calcutt’s cause is not aided by his ad-
mission that when the actual Bedrock Loan
documentation was presented for Board approval in
March 2010, while he signed or initialed it, he did not read
it, “because the loan was already made.””® He agreed
that by not reading the documentation, he would not know
whether the sources of repayment shown in the documen-
tation were accurate, nor would he know if the net income
attributed to the Borrower could service the debt.”™ Nor
is his cause aided by testimony that he could recall no in-
stance of the Board of Directors ever turning down a loan
that had been presented by management, nor by his state-
ment that he was never involved in processing or closing
loans, or disbursing funds.™

Of further concern is Mr. Calcutt’s testimony that he
did not agree with the premise that as a Bank Director
and as its CEO that he cannot delegate responsibilities of
the greater authority he held in those capacities.™ As Mr.
Jackson opined, as Board Chairman Mr. Calcutt is ulti-
mately responsible for keeping the Board informed.™

When shown the State of Michigan Examination from
April 13, 2009, which bears his signature, Mr. Calcutt

18 Ty, at 1378-80 (Calcutt).

9 Id. at 1383 (Calcutt).

20 Id. at 1389-90 (Calcutt).

2L Id. at 1444 (Calcutt).

22 Id. at 1354 (Calcutt).

23 Ty, (2015) at 1678 (Jackson).
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agreed that he could not delegate his responsibility to per-
sonally review the contents of the Report.” Somewhat
troubling was Mr. Calcutt’s response to the question “Is
it your normal practice to sign loan approval requests
without reading them carefully?”™ Where “no” would
seem to be the only suitable answer, Mr. Calcutt re-
sponded: “It would depend. Typically I would read them,
yes. But in this situation where the loan was already
closed, there was no reason for me to review it.”™ Simi-
larly, when asked whether he was familiar with Financial
Institution Letters that the FDIC issues from time to
time, Mr. Calcutt said simply, “no.”™

Testimony by Board Member Swanson established
that in the ordinary course of the Board operations, when
Board members were asked to approve loans, if questions
arose the Board member would not discuss the questions
during board meetings but would instead contact either
Sharon July or Ian Hollands, both of whom were credit
analysts at the Bank.™ The analyst would then respond
to the Board members’ questions, with the understanding

24 Ty, at 1355 (Caleutt); Joint Ex. 2.
2 Id. at 1384 (Calcutt).
726 Id

27 Ty, at 1418 (Calcutt); e.g., Policy Statement on Prudent Commer-
cial Real Estate Loan Workouts, at EC Ex. 150, which Mr. stated “I
don’t recall reading it. It doesn’t mean I didn’t”. Tr. at 1418 (Calcutt).

28 Ty, at 456, 484, 492, 517 (Swanson). See also testimony of Mr. Hol-
lands Tr. at 1135-37(Hollands); EC Ex. 119 (email from Mr. Swanson
asking, inter alia, whether “corporate financial statements for f/y/e
2009 for [Blue Ridge Holdings, Moxie, and AuSable] be received and
reviewed by loan officer prior to finalization or renewal?”), and EC
Ex. 120 (email from Mr. Swanson asking Mr. Hollands or Ms. July to
address in further detail, inter alia, the lack of personal guarantees on
the Frontier Energy LLC loan).
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that prior to responding he or she would have forwarded
the question to Mr. Calcutt and possibly Dick Jackson; af-
ter which either Ms. July or Mr. Hollands would reply to
the members’ question by email.™

Testimony from Ian Hollands provided details about
his responsibilities at the Bank and his interaction with
Board members.”™ Serving as a credit analyst at the
Bank between 1999 and 2004, he was promoted to credit
manager in 2004.”" As credit manager during the rele-
vant time period, Mr. Hollands reported to Mike Doherty
and was both performing credit work and supervising and
training analysts.” He explained that the credit analyst
would look at financial statements and balance sheets,
prepare cash flow statements, examine prior financial
performance and collateral — all relating to the proposed
loan.”  This information would then be presented
through a credit write-up.™

Mr. Hollands testified about performing these duties
with respect to the Nielson Entities, which he said was the
Bank’s “largest overall relationship” and was also “the
most complicated relationship we had.”™ He said he
worked directly with Mr. Green as the Bank’s lender for

29 Tr, at 492-93 (Swanson).
B0 Id. at 1080 (Hollands).
731 Id

2 Id. at 1081 (Hollands).
3 Id. at 1082 (Hollands).
734 Id

5 Id. at 1084 (Hollands).
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the Nielsons throughout the relevant period.™®

Mr. Hollands identified a series of emails between
himself and Mr. Green regarding Mr. Green’s direction
that the Nielson loans “need to get approved.”™ Between
December 3, 2009 and January 4, 2010, as the Bank was
preparing for an external loan review that ordinarily
would take about two weeks of his time, Mr. Hollands
alerted Mr. Green to the fact that the Nielson renewals
“will get pulled come next exam, so it would be good to get
moving on them now so we can have everything done be-
fore they get here.”™ He explained that apart from the
external loan review, the Bank’s regulatory examiners
would look at these loans — the Nielson loans in particular,
because as he already stated, they “were the largest rela-
tionship the Bank had so they got pulled every year.”™

In an email he sent on January 13, 2010, when he had
yet to receive from Mr. Green the financial information he
needed to prepare for the external loan review and the ex-
aminer’s review, Mr. Hollands reminded Mr. Green that
“we still need to get together to talk about on what we
need to do with respect to what happened on all of the
Nielson loans.”™ Mr. Hollands testified that his concern

36 Id. at 1085 (Hollands): “The lender is the face to the customer.
They are the ones talking to the customer, getting the deals, talking
about their business. The lender then portrays that information to

”»

us.
7Ty, at 1085 (Hollands); Resp. Ex. 24.
8 Ty, at 1087 (Hollands); Resp. Ex. 25.
B9 T, at 1088 (Hollands).

™0 Id. at 1089 (Hollands); Resp. Ex. 26. See also Resp. Ex. 27, in which
Mr. Green provided to Mr. Hollands a list of fifteen Nielson loans that
were the subject of Mr. Hollands’ emails to Mr. Green.
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about this was that the loans “had already been renewed
on the [Bank’s operating] system,” but that “we needed to
get the approvals done.”™ Also of concern to Mr. Hol-
lands was the fact that the borrowers had not yet provided
financial statements the Bank needed to provide to its re-
viewers and examiners.™

Mr. Hollands identified the Board Information Sheet
reflecting the February 8, 2010 application for Immanuel
LLC, seeking to “renew an existing loan that matured
9/1/09 for another 12 months.”™ He testified that this was
an example of one of the loans that was approved in 2009
but that he only started writing an application for in
2010.™ Mr. Hollands said it was his understanding that
the loans had been extended because they were already
on the Bank’s books, but he did not know how that exten-
sion or approval process had occurred.™ He stated that
the document he prepared was used “to obtain approval,”
but these loans had already been approved and booked
prior to year-end 2009.™°

Mr. Hollands added that although he knew what the
term “ratification” meant, “that wasn’t common language

“1 Ty, at 1089 (Hollands).

™2 [d. at 1095-96 (Hollands); see also Resp. Ex. 29, 1/14/10 email from
Ms. Berden for Generations Management responding to Mr. Green’s
1/13/10 request for financial statements from the entities, in which Ms.
Berden is unable to produce the December 31, 2009 statements but
supplies instead statements from December 31, 2008.

™3 Ty, at 1100-01 (Hollands); Resp. Ex. 32 at 1.

™4 Ty, at 1101-02 (Hollands). See also to the same effect Resp. Ex. 33
(Blueridge Holdings).

™ Jd. at 1102 (Hollands).

746 Id
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for us to use” and was not a term he would use for a loan
write-up.™” For his part, Mr. Doherty testified that when
Mr. Hollands brought to his attention that there was no
loan write-up for the Bedrock loan, Mr. Doherty “told him
we immediately needed to get a new write-up done and
have it ratified.”™® Nothing in the loan write-up, however,
reflects that the purpose of the Bedrock Review document
was to ratify any prior action of the Senior Loan Commit-
tee or any other entity at the Bank.

Mr. Hollands also identified the Commitment Loan
Review Form that was presented to the Board as the
credit write-up for the Bedrock loan.” He said he pre-
pared this Review starting on March 16, 2010, explaining
that Mr. Green told him the purpose of the loan was that
“we were restructuring this as a line of credit and the as-
sumption is that that would be for working capital
requirements” because “ninety-nine percent of line of
credits are for working capital requirements, so we make
that assumption unless we are told otherwise.”™

™7 Id. at 1103-04 (Hollands).
™8 Id. at 1198 (Doherty).

™9 Id. at 1104-05 (Hollands); Joint Ex. 6 (which is the same as the with-
drawn Resp. Ex. 35).

™0 Ty, at 1106 -07 (Hollands). See also testimony by Mr. Doherty that
“unless the lender would specify to the analyst working on the write-
up anything different, it was always put as “working capital” on lines
of credit.” It would, according to Mr. Doherty, be presented this way
“unless the lender [here Mr. Green] would specifically notify the ana-
lyst and put in the write-up that it’s for other purposes.” Tr. at 1203,
1235 (Doherty). Mr. Doherty added, however, that because the defi-
nition of working capital is “very vague,” proceeds from the loan could
be “used for distributions,” and “if the owner took distributions, that’s
still working capital to the borrower.” Tr. at1237 (Doherty). He con-
firmed however, that if proceeds are distributed to an entity that was
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Mr. Hollands testified that he was not aware that the
actual purpose of the $760,000 loan was to make payments
on the Nielson-related entities going forward into 2010,
nor did he know how the released collateral was to be
used.” Upon completing the Review, Mr. Hollands then
sent it to Mr. Green, who would then present it to the
Bank’s Senior Loan Committee, which included Mr. Cal-
cutt, Mr. Jackson, Mr. Teachout, and Mr. Doherty.”™

Mr. Calecutt explained the role of the Senior Loan
Committee:

We were just one step in the process for approv-
ing loans. Any loan under an individual
commercial lender’s loan authority could be ap-
proved by that lender without the Senior Loan
Committee. When the loan amount exceeded
their loan authority, then it would go to the Senior
Loan Committee; and if it exceeded the Senior
Loan Committee, then it would go on to the Board
of Directors. We had very low loan authorities for
a bank our size. So the Senior Loan Committee
saw a lot of loans and so did the Board of Direc-
tors.™

Mr. Doherty testified that he started working at the
Bank around 2002, after working for the Farmers Home
Administration for 10-plus years, with terms of service in
other commercial settings, leading to his service as the

not a Bedrock owner, it would not qualify as working capital. Tr. at
1255 (Doherty).

BTy, at 1125 (Hollands).
2 [d. at 1109, 1123-24 (Hollands); Tr. at 1193 (Doherty).
8 Id. at 1284 (Calcutt).
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Bank’s Commerecial Loan Officer.”™ Reporting directly to
Mr. Calcutt, Mr. Doherty supervised the Bank’s Credit
Administration Department — Mr. Hollands and Mona
Alpers.™ He testified that when the Nielson loans (in-
cluding the Bedrock loan) were under negotiation for
renewal and payments, Mr. Green was the person en-
gaged in those negotiations.” He added that given the
size of the Nielson relationship, the members of the Sen-
ior Loan Committee would have discussed the Nielson
delinquencies in October 2009.” He could not, however,
recall whether the Bedrock loan was proposed to cure the
Nielson delinquencies.”™

Mr. Hollands testified that although Board members
did from time to time contact him with questions about
write-ups regarding loans being presented for approval,
those requests were infrequent: “I can probably count on
one hand the amount of times the Board of Directors
would come back with questions,” but when that hap-
pened, Mr. Swanson was the member who most often
would ask him questions.™

Mr. Swanson testified that although he believed he
could contact Mr. Green directly (and could do so without
having to go through Mr. Calcutt), if he did so no other
Board member would be informed about the question or

™4 Id. at 1186 (Doherty).

755 Id

6 Id. at 1190 (Doherty).

w7 Id. at 1192 (Doherty); Resp. Exs. 18 and 20.
8 Ty, at 1194 (Doherty).

™9 Id. at 1109-11 (Hollands).
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the information provided in response.” Further, accord-
ing to Mr. Swanson, loan presentations generally did not
occur during Board meetings — it would be an unusual oc-
currence for Board members to actually be present for
such presentations.™

The lack of Board discussions regarding Bank loans
led Mr. Swanson at one point to suggest that there be a
loan officer’s presentation regarding loans and that the
presentations be held during board meetings, explaining
that he had “an interest in learning more about that credit
than what was just in the Loan Presentation Sheet.”™
Although Mr. Calcutt told Mr. Swanson the Bank manag-
ers “would give it some thought,” he never heard about
the proposal again.™

Similarly, Mr. Swanson described the limited disclo-
sure provided to Board members with respect to
regulatory actions. Upon the Bank’s receipt of the regu-
lators’ Reports of Examinations, Mr. Swanson would not
be provided with his own copy — instead, he was told that
the Report “had been received by the Bank and was avail-
able for our review because we also had to sign that
report.”™ This meant Mr. Swanson had to “go to Trav-
erse City and request a conference room where I could

60 Id. at 493, 517 (Swanson).
1 Id. at 494 (Swanson).

2 Id. at 502 (Swanson).

3 Id. at 502-03 (Swanson).

64 Ty, at 505 (Swanson). See also testimony from Board Member Byl
to the same effect, that while Mr. Calcutt would make the Board mem-
bers aware of upcoming examinations, this would be in the form of “in
passing or in a meeting we may have that ‘Oh, by the way, the Exam-
ination is here.”” Tr. at 1036 (Byl). Mr. Byl described actually meeting
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look at the Report in detail,” but could do so only on site.”
He added that the Board members offered “no real com-
ment” about the Reports, and played no role in shaping
the Bank’s response to the Reports — having not received
the draft responses until after the final response had been
sent to the Examiners.™

Mr. Swanson stated that he felt that he served as an
independent member of the Bank’s Board, exercising
what he believed to be his responsibilities to the Bank as
an independent board member throughout his tenure
there.” Nevertheless, Mr. Swanson testified that “Serub
was very open about his adversarial relationship with the
Bank Examiners,” and ultimately, he (Mr. Swanson) re-
signed from the Bank’s Board (in December 2011) having
become “frustrated with the lack of progress on resolving
the issues between Bank management and the regula-
tors.”™®

with examiners, but those meetings occurred after the 2011 Examina-
tion. Tr. at 1037-38 (Byl).

% Ty, at 505-06 (Swanson).

66 7. at 507 (Swanson). See also testimony from Board Member Byl
indicating that Board members would not know if other board mem-
bers had questions about the loans, and didn’t know there was a
process by which he could ask questions of the credit analyst, Ian Hol-
lands. Tr. at 913 (Byl).

7Ty, at 516 (Swanson).

68 Id. at 509-10 (Swanson). See also testimony of Board Member
Bruce Byl, to the effect that he knew of no loan application that was
ever declined, and that Mr. Calcutt hated anyone who questioned his
authority at the bank. Tr. at 909, 913 (Byl). Mr. Byl testified that “I
felt that we were making decisions in silence. There was no oppor-
tunity to discuss. We were never encouraged to discuss this between
us.” Tr. at 914 (Byl).
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T. Concerns Regarding Limited Loan Presenta-
tions to the Board

The record also reflects that under Mr. Calcutt’s di-
rection, loan presentations before the Bank’s Board of
Directors did not include in-depth discussions regarding
the proposed loans. According to the Bank’s Director of
Global Risk, Mark Smith, Board meetings were “rela-
tively brief,” and loans “weren’t discussed at board
meetings.”™ Instead, the “regular practice at North-
western [was] to approve the loans via email with the
Board members separately.””™

This, in Mr. Smith’s experience, was not customary in
banks smaller than Northwestern — where typically loans
“would be reviewed by the board members in person, all
together, and discussed.”” For banks the size of North-
western and bigger, “you typically see a board-level
committee discuss those, those new loan deals, or loans, in
person also.””™” He added that while the Bank had a sen-
ior management level loan committee, he was not aware
that the committee ever appeared before the Board, ex-
cept through email transmissions.”™

Mr. Gomez noted that the Bedrock Loan was funded
by the Bank, with Mr. Calcutt’s knowledge and approval,
in December 2008, but the Loan was not actually pre-
sented to the Board for its approval until March 2009.™

9 Id. at 393 (Smith).

770 Id

771 Id

"2 Id. at 393-94 (Smith).
™3 Id. at 394 (Smith).

T Id. at 289 (Gomez).
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Mr. Gomez stated the evidence demonstrated that Mr.
Calcutt failed to seek approval of the Bank’s Board of Di-
rectors before completing the loan, thereby (in Mr.
Gomez’s opinion) breaching the fiduciary duty of candor,
behaving in a self-serving way (protecting his bonus and
dividends), and failing to abide by the responsibilities he
owed to the Board to disclose what was happening with
the Bedrock Loan transactions.”™

Referring specifically to dividends paid under condi-
tions affected by Respondent’s failure to disclose material
circumstances pertaining to the Nielson Entities loan
portfolio, Ms. Miessner noted that the Bank paid a
$463,000 shareholders dividend during the second quarter
of 2011." She said regulator approval of that dividend
was based on insufficient information, as the information
the Bank provided to the FDIC in support of the dividend
“did not disclose the fact that on April 20, 2011 the Bank
had placed the Nielson loans on non-accrual and reversed
all of the income that they had . . . accrued throughout
2011 to that point.”” She added that under these circum-
stances, the Bank paid the dividend without disclosing
that the Nielson loans were no longer performing and
therefore should not have been incurring interest.””™ Ms.
Miessner testified that as a result, with earnings over-
stated, because a portion of the capital calculation reflects
current period retained earnings, “the capital numbers

"5 Id. at 288 (Gomez).
76 Id. at (Miessner); EC Ex. 48 at 65.

" [d. at 785 (Miessner). See also testimony of Mr. Jackson, confirm-
ing that the loans went on nonaccrual status in April 2011. Tr. (2015)
at 1703 (Jackson).

8 Ty, at 785-86 (Miessner).
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were overstated. The earnings numbers were overstated.
And then the asset quality was misrepresented as well.”™

By concealing from the FDIC the true state of the
Nielson loan portfolio, the Bank paid a dividend that, ac-
cording to Ms. Miessner, “exceeded year-to-date earnings
and also violated the provisions in the Section 39 Compli-
ance Plan that required Tier 1 capital to be 8.5 percent in
conjunction with the asset growth plan, and [the provision
that] the ALLL that was supposed to make the ALLL ad-
equate and make sure that the Tier 1 capital doesn’t go
below 8.5 percent.”™

U. Respondent’s Impact on the Bank’s Call Re-
porting

According to Ms. Miessner, with respect to asset
quality metrics, banks must use Call Reports to disclose
“the number of days [a loan is] past due, whether or not a
loan is on nonaccrual, and whether or not the loan is a
troubled restructured debt and, of course, chargeoffs.”™
She said the Bank’s CF'O, Tom Levi, prepared the Bank’s
Call Reports, and that while she did not know what Mr.
Calcutt’s actual role was in preparing these reports, “Mr.

™ Jd. at 786 (Miessner). See also testimony by Examiner O’Neill de-
scribing examiner concerns during the 2011 examination that by the
Nielsons withholding payments, their actions threatened the overall
financial health of the Bank, inasmuch as “they were the single largest
borrowing relationship at Northwestern Bank. Their default would
have had a very material impact on the institution.” Tr. (2015) at 620
(O’Neill).

0 Id. at 786-87 (Miessner); EC Ex. 105 at 9: “Following discussion
[during the March 2011 Board meeting] a shareholder dividend in the
amount of $462,950, representing approximately 9.87 of net income,
was approved, the same amount paid since 2007.”

Bl Jd. at 861 (Miessner).
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Calcutt is ultimately responsible for the information that’s
in the Call Reports”.™

Notwithstanding Mr. Calcutt’s testimony that he had
“no involvement” in deciding what should or should not be
reported in the Bank’s Call Reports, and that the reports
were “simply presented to me for signature,””™ Mr. Cal-
cutt had an affirmative obligation to certify the accuracy
of those reports.

Testifying in 2019, Mr. Calcutt revised his answer to
the question regarding his involvement in processing Call
Reports, after stating he had “no involvement in the Call
Reports,” adding that “I had a CFO; I had a comptroller,
and I had some very experienced people.”™ In testimony
from neither hearing, however, is there any evidence that
Mr. Calcutt actually consulted with those experienced
people or took any steps to ensure that the information
presented in the Reports was accurate.

1. Findings of Fact Regarding Respondent’s
Impact on the Bank’s Call Reporting

Preponderant evidence establishes that Mr. Caleutt

"2 Id. at 861-62 (Miessner) and transcript from the prior hearing at
1356-57 (Miessner). Also drawn from the witness’s testimony at the
prior hearing was her answer, in the affirmative, to the question
whether her opinion would change if Mr. Calcutt “had absolutely no
input into the decision as to what the contents of the classifications of
the Bank were going to be in the Call Reports.” Prior hearing testi-
mony at 1450 (Miessner); and that she did not know what role Mr.
Calcutt played in preparing answers to the examiners’ questionnaires,
testifying now that “I don’t know his process. The process doesn’t
really matter, though, because it asks the question and he did not an-
swer the question truthfully.” Tr. at 865 (Miessner).

8 Ty, at 1757 (Calcutt).
84 Id. at 1424 (Calcutt).
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was actively involved in the review of the Bank’s Call
Reports, and was aware of the contents of those re-
ports throughout the relevant reporting period.™
The record reflects that Mr. Calcutt was adamantly
opposed to the idea that the Bank’s 2010 Call Reports
needed to be restated.”™ The opposition was pre-
sented in the written response from Mr. Calcutt to
Examiners following the Bank’s receipt of the draft
2011 Report of Examination.™ In responding to the
Examiner’s draft findings that there was a need to re-
state the 12/31/10, 3/31/11, and 6/30/11 Call Reports
due to false or misleading reports of information, the
Bank’s response was “Management strongly disa-
grees with this violation” and refers the Examiners to
the Bank’s “memo dated 9/13/11 related to the resto-
ration of loans to accrual status pertaining to the
Nielson relationship loans.”™®

" Id. at 861-62, 865 (Miessner).
86 Id. at 336 (Gomez).
BTEC Ex. 53 at 3.

8 EC Ex. 53 at 3. See also, EC Ex. 22 (7/26/10 File memo from Al
Clark, FDIC Michigan Territory Field Supervisor re: July 23, 2010
Management Exit Meeting, Management Responses regarding Mr.
Clark’s and Ms. Miessner’s observations during the exit meeting,
when asked “How did Mr. Serub Calcutt seem to respond to the
FDIC’s guidance or positions that were proposed during the exit
meeting?”’ Ms. Miessner responded, “He disagreed with most of our
recommendations. He disagreed with most of the apparent violations.
And he disagreed with our analysis of the Bank’s deteriorating finan-
cial condition”, describing the FDIC’s reference to the Examiners’
interest rate risk analysis — i.e. the regulatory policy statement that
sets forth what appropriate risk management practices are regarding
interest rate risk — as “a bunch of erap.” Tr. 754-55 (Miessner); Resp.
Ex. 84 at 6 (7/30/10 email from EVP Jackson to Ms. Miessner reiter-
ating “we strongly object to the findings and recommendations that
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Mr. Calcutt testified that while he knew generally
what kind of information is contained in Call Reports, the
reports were prepared by “our accounting people,” add-
ing “I had nothing to do with the preparation of Call
Reports. Had no input in them, never offered any in-
put.”™ He testified, unconvincingly in my view, that he
never reviewed information in the Bank’s Call Reports,
leaving preparation of the reports to the Bank’s comptrol-
ler and her staff, adding that he had nothing to do with the
2009 Call Report.™ But whether or not Mr. Calcutt actu-
ally read the Call Reports he signed, he had a fiduciary
duty to the Bank to do so, and as such breached that duty
by not familiarizing himself with what he was signing.

Elaborating on this point, Mr. Calcutt testified that
on those occasions where he actually signed a Call Report,
even though by doing so he was certifying that he had ex-
amined the income reported and that the Report was

were presented” during the Exit meeting; and Mr. Calcutt’s testi-
mony that the adjustments reflected “an insignificant amount, less
than one-third of one percent adjustment in our Capital Ratio,” Tr. at
1347 (Calcutt), and Resp. Ex. 182, Bank’s Comments Regarding
Exam Report for 6/30/11 Examination: “Even without Restatement
the total net effect of all the Examination adjustments on reported
Capital ad December 31, 2011 is a reduction of approximately 2.8M,
which would reduce the reported Tier 1 Capital Ratio by only about
30 basis points. The impact on December 31, 2011 is much smaller
than the impact on June 30, 2011 because many of the Examination
adjustments were recorded in the third and fourth quarter of 2011.”

89 Tr, at 1300 (Calcutt).

™0 at 1300-01 (Calcutt). See also Mr. Calcutt’s further testimony that
“T had no involvement in preparing [Call Reports], reviewing them,
and I may have signed one, again relying on other people, once in a
blue moon, but I had not involvement in the Call Reports.” Id. at 1337
(Calcutt).
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prepared in conformance with the Report’s Instructions,
“lilt would be no different if this were JPMorgan or
Northwestern Bank; any director signing a report of con-
dition like this would be relying on a team of people, the
CFO, the comptroller, a number of accounting people in
signing this.”™ Mr. Calcutt has offered no legal support
for the proposition that if the Call Report concerned
JPMorgan and its signer failed to read the Report before
submitting it, such failure would somehow not constitute
a breach of fiduciary duties owed to the institution.

Under Mr. Calcutt’s direction, Mr. Smith participated
in making the Bank’s response to Examiners’ determina-
tion that the December 31 2010 Call Report be restated:
Mr. Smith testified that the examiners contended that the
Nielson Loans should have stayed on the Bank’s books in
non-accrual status, dating back to the fourth quarter of
2010. Bank management, however, had determined to
end the Loans’ non-accrual status in April 2011, whereas
the examiners determined the non-accrual status should
have remained unchanged, and that the Loans “should
never had been put back on an accrual basis of account-
ing.”™ Key to the disagreement was Mr. Calcutt’s
position that “the Nielsons had brought all their loans cur-
rent and . . . had showed or had the ability to repay so [the
loan] should be moved back to accrual status.”™

At issue, from the examiners’ perspective, were the
circumstances known to the Bank’s management relating
to whether the Nielson Entities had documented the ca-
pacity to repay loans that had been renewed at the end of

™1 Id. at 1358 (Calcutt); EC Ex. 132.
2 Id. at 427 (Smith).
8 Id. at 582 (Smith).
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2010." Mr. Smith testified that senior Bank management
members had directed him to look into whether the Bank
could restore the Nielson Loan portfolio in 2011 in the

same way the portfolio was restored to accrual status in
2010.™

In resisting the examiners’ direction to restate the
Bank’s 12/31/10 Call Report, Mr. Smith testified that —
acting under Mr. Calcutt’s direction — he questioned
whether it was “really necessary to restate the fourth
quarter” report.” Mr. Smith’s first point was that the
minimal nature of any accounting error would make a re-
statement of the Report unwarranted. He had reasoned
that “taking the loans from an accrual basis to non-accrual
would have reduced income by about $250,000 which, after
taxes, [would be] $165,000, which we thought for a bank
our size was not significant or material to have to restate
the Call Report.”™ The examiners, on the other hand,

™ Id. at 429 (Smith).
s [,
6 Ty, at 428 (Smith).

™7 Id.; see also testimony by Examiner O’Neill recalling “there was an
argument by Mark Smith that the income that would have been fore-
gone on the credits being placed on non-accrual would not have been
large enough in relation to the total income, and the response very
much made clear by those Regulators present, including myself, was
that the principal balance of the Nielson relationship was so large that
anyone attempting to follow trends would not have seen the large
bump up in principal of things put on non-accrual as a form of red flag
about asset quality concerns. So, yes. It had importance beyond the
earnings foregone. That’s my recollection of, at least my contribution
to this, and there were others that ultimately contributed to the final
examination findings that are presented in our Report of Examination
on this topic.” Tr. (2015) at 734-35 (O’Neill).
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regarded the correction to be material.™ Ultimately,
amended Call Reports for the quarters ending December
31, 2009 through December 2011 were filed on July 10,
2012, and an amended Call Report for the quarter ending
March 31, 2012, was filed on July 26, 2012, all as had been
directed by the examiners.™

In support of the Bank’s position and in response to
the request from senior Bank management (including Mr.
Calcutt), Mr. Smith produced a memorandum drawing
guidance from Federal Financial Institutions Examina-
tion Council (FFIEC) Guidance (at FFIEC 031 and 041)
that the Examiners had provided to the Bank, which
stated:

As a general rule, a nonaccrual asset may be re-
stored to accrual status when (1) none of its
principal and interest is due and unpaid, and the
bank expects repayment of the remaining con-
tractual principal and interest, or (2) when it
otherwise becomes well secured and in the pro-
cess of collection.®

Also included in Mr. Smith’s memo to Bank manage-
ment was this FFIEC Guidance:

[Flor purpose of meeting the first test, the bank
must have received payment of the past due prin-
cipal and interest unless, as discussed below . . .

8 Tr. at 428 (Smith).

™ Id. at 598-599 (Smith); EC Exs. 78, 79. See also Mr. Doherty’s tes-
timony that he did not recall whether anyone from the FDIC
instructed the Bank to classify the Nielson loans, but does not believe
the Bank’s examiners had instructed the Bank to classify the loans
before the Bank did so. Tr. at 1212-13 (Doherty).

800 Tr. at 429-31;(Smith); Resp. Ex. 60.2.
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the borrower has resumed paying the full amount
of the scheduled contractual interest and princi-
pal payments on a loan that is past due and in
nonaccrual status, even though the loan has not
been brought fully current, and the following two
criteria are met. These criteria are, first, that all
principal and interest amounts contractually due
(including arrearages) are reasonably assured of
repayment within a reasonable period, and, sec-
ond, that there is a sustained period of repayment
performance (generally a minimum of six months)
by the borrower in accordance with the contrac-
tual terms involving payments of cash or cash
equivalents. A loan that meets these two criteria
may be restored to accrual status but must con-
tinue to be disclosed as past due in Schedule RC-
N until it has been brought fully current or until
it later must be placed in nonaccrual status.™

Mr. Smith testified that senior Bank management
had taken the position that it was “justifiable to restore
the Nielson Loans back to accrual status after they went
non-accrual in the fourth quarter of 2010.”** He agreed
that the test, stated above, is whether the Bank “expects
repayment of the remaining contractual principal and in-
terest.”™ He explained, however, that Management’s
position was in conflict with the examiners’ position be-
cause the examiners felt the Nielsons “hadn’t shown us a
sustained period of repayment.” He added that the Niel-
sons “made one payment and brought the loans all current

801 Resp. Ex. 60.2-60.3.
802 Ty, at 431 (Smith).
803 Id. at 648 (Smith).
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and immediately moved them to accrual status without
showing six months of payments first.”"

During examination on behalf of Respondent, Mr.
Smith agreed that the question then at issue was whether
circumstances were such that the Bank expected repay-
ment.*” When presented with the factual premise that
the borrower negotiated to pay down the debt with liqui-
dation of some of the Pillay assets, Mr. Smith agreed that
this one instance did not mean the Bank did not expect full
repayment.®® He added, however:

Well, if you're extending credit for them to make
their own loan payments and lead management to
believe they are struggling to fulfill or expect re-
payment of all remaining contractual principal
and interest, then yes, I think management
should have a concern or doubt their ability to do
that.*”

Elaborating further on this point, when presented
with the premise that Cori Nielson had written to Bank
management and stated “If you will work with us through
this recession/depression, it must end eventually, and it
would be our intention to pay Northwestern fully 100 per-
cent cash back,” Mr. Smith was asked “would that have
ameliorated your concern about whether management ex-
pected repayment in full?”*® Mr. Smith responded:

No. Their history of loan payments didn’t show

804 Id. at 432 (Smith); Resp. Ex. 60.3.
805 Id. at 649 (Smith).

806 Id

807 Id. at 649 (Smith).

808 Id. at 652 (Smith).
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that they intended to pay off on their own. They
only repaid us the end of 2009 through early 2011
with release of Pillay funds and funding of loans
from us to repay their loans.*”

Bank management’s written response to regulators,
which Mr. Smith gathered by talking with Mr. Calcutt,
Mr. Doherty, Bill Green, and Dick Jackson, ®° was prem-
ised on senior management’s representations to Mr.
Smith that “the Bank expects repayment of the remaining
contractual principal and interest, which I was told was
true by senior management.”® Further, Mr. Smith said
that while he did not perform an independent analysis re-
garding the expectation of repayment by the Nielson
Entities, he relied not only on the representations of Mr.
Calcutt and others, but also on guidance from a CPA Mr.
Smith reached out to — Kelly Bebow, a Principal at
Rehmann, the Bank’s external auditors.®*

809 Jd. at 653 (Smith). See also testimony of Examiner O’Neill, who
was asked, based on Resp. Ex. (2015) 122 at 2, whether he would have
taken consolation about the good faith of the borrower. Mr. O’Neill
testified that he would not take consolation in this: “Actually it would
be in a long line of traditions in any prudent banking that you would
not look to this to be anything other than a recovery prospect. You
would charge it off at a point in time when it is probable to be a loss,
particularly if they are defaulted and you are starting to look for
things like collateral with it releasing it, or by August 2011 there were
already foreclosure proceedings, you are already looking to collateral
at that point. At that point there is specific guidance that we have that
says, no, you recognize the loss.” Tr. (2015) at 654-54 (O’Neill).

810 Ty, at 429-30 (Smith).
811 Id. at 432 (Smith).
812 Id. at 433 (Smith).
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Without telling Ms. Bebow who the loan client was,
Mr. Smith gave her details about the loans, and asked for
her understanding of the above-cited FFIEC Guidance in
the context described above.*® Upon his presentation of
the relevant facts as he saw them, Ms. Bebow told Mr.
Smith that she interpreted the FFIEC Guidance on “Res-
toration to Accrual Status” to provide that “if all principal
and interest is brought current and we expected full re-
payment of remaining principal and interest, we may
restore the credit to accrual status.”

In his testimony, Mr. Smith agreed with the premise
that because Immanuel LL.C was in bankruptcy, there
was no intent by the borrower to bring Immanuel current,
so that would be an exception to his September 13, 2011
memo to Mr. Calcutt.*® He also agreed with the premise
that new, material concerns about his analysis arose when
he became aware of correspondence by Cori Nielson, sent
to the Bank prior to December 31, 2010, where Ms. Niel-
son indicated she could no longer make payments on these
loans.®

Mr. Smith testified that he became aware of the exist-
ence of (but apparently not the contents of)
correspondence from Ms. Nielson through a response sent

813 Id

814 Id.; Resp. Ex. 60.3. In her September 1, 2011 email to Mr. Smith,
Ms. Bebow elaborated: “It appears that the 6 months criteria is
ONLY for those instances where the borrower has resumed paying
but is not fully current. I will say, however, that in practice the bright
line test of at least 6 months of consistent payment is generally fol-
lowed. (Also, you will not find any such bright lines in GAAP.)” Resp.
Ex. 66.1.

815 Ty, at 435 (Smith).
816 7. at 435.
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to him on September 13, 2011, by Mr. Green, copied to Mr.
Calcutt.*” In it, Mr. Green wrote in response to Mr.
Smith’s request for input, to help Mr. Smith prepare to
meet with the Examiners the next day.*™ In this email
message, Mr. Green wrote: “I have no additional input. I
would expect that the examiners may refer to two issues.
One is that Cori Nielson had sent letters to the bank prior
to 12/31/10 where she indicated she could no longer make
payments.”®® Mr. Green apparently considered this to be
less than significant, as he followed that statement with
the statement that Ms. Nielson “had done this (verbally)
on a prior occasion but then continued to make pay-
ments.”**

The other issue was with respect to the Immanuel
bankruptey, where Mr. Green acknowledged that because
there was no intent by Immanuel to repay, that loan would
not fall within the scope of Mr. Smith’s analysis.™'

Mr. Smith testified regarding the context of this mes-
sage:

So [Mr. Green is] telling me even though the Ex-
aminers may say, “Well, the Nielsons say they
don’t have the ability to pay and won’t repay,” he
was leading me to believe that they, this is more,
this is them: They’ve said this in the past but they
always continue to pay.**

817 I d.at 434-35; Resp. Ex. 178.
818 Resp. Ex. 178.

819 Id,

820 Id

21 g,

822 Ty, at 435-36 (Smith).
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At the time (i.e., prior to the September 14, 2011 meet-
ing with the examiners), Mr. Smith had seen none of the
Nielson folio of correspondence between Cori Nielson
(and Ms. Berden) and Mr. Calcutt and other Bank manag-
ers, and had seen no letters in the loan file reflecting
statements, past or present, by anyone on behalf of the
Nielson Entities, concerning an unwillingness or inability
to repay these loans.**

Mr. Smith acknowledged that there were concerns
about whether the Bank’s security interest in the Pillay
collateral was properly perfected; and agreed with the
premise that it would be reasonable, under such circum-
stances, for the Bank to let the Nielsons use the collateral
to pay down their debt, in both 2009 and 2010.*** He also
stated, however, that at the time of writing his memo to
Mr. Calcutt he was unaware of how the Nielson Entity
loans had been brought current in December 2010, and
particularly was not aware of the role releasing the Pillay
collateral played in bringing those loans current.*” He
testified that had he known about these details, he “would
have come to a different conclusion — that they shouldn’t
have been moved back to accrual status” — “[b]ecause the
customer[s] themselves hadn’t shown the ability to repay
on the loans without our release of collateral that they
were paying on the loans.”**

83 Id. at 436 (Smith).
824 Id. at 645-46.
5 [d. at 441 (Smith).

826 Jd. See also testimony from Examiner O’Neill who noted that in
the September 13, 2011 analysis, Mr. Smith advanced the premise
that in December 2010, “the Bank had no reason not to expect repay-
ment” from the Nielson related entities, and in support of this premise
noted that “Frontier Energy, a Nielson related entity, had recently
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Elaborating, Mr. Smith testified:

So in this instance, they were paying down on the
loans but our collateral balance was less, so really
... you're in the same situation; and they aren’t
showing the ability to bring in external money to
pay on those loans.

You kind of have . . . using collateral from one loan
and then repaying on multiple loans, so those ad-
ditional loans, those loans themselves don’t show
the ability to repay. Those entities themselves
don’t show the ability to pay on those separate
loans, so it leads you to believe that it’s really just
one large entity that you’re lending to, not multi-
ple entities.*”

Knowing now what he did not know when he wrote the
memo preceding the September 14, 2011 meeting with the
examiners, Mr. Smith testified that he no longer agrees
with the conclusion in his memo, and offered the opinion
that the loans described in the memo should not have been
returned to accrual status “because the Nielsons had

received a $10 million lawsuit settlement” which was believed to be
unencumbered. Mr. O’Neill explained that through this analysis, the
Bank was presuming the commingling of these funds: “In other
words, whether Frontier Energy gets some sort of windfall, how does
that help Bedrock? How does that help NRJ? It had been the Bank’s
representation to us all along that these are separate entities, that we
shouldn’t be lumping them together into one borrower. That was in-
appropriate.” Tr. (2015) at 665 (O’Neill). See also testimony of Mr.
Jackson, confirming that he did not know if Frontier had any obliga-
tion whatsoever to send the $10 million in funds to any other Nielson
Entity. Tr. (2015) at 1666 (Jackson).

82T Ty, at 442-43 (Smith).
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brought ‘em current . . . through the release of collateral
and through the extension of credit by . . . the Bank.”*®
He added that this change of opinion was based solely on
what he learned regarding the use of the Pillay collateral
— and that he did not learn about the Bedrock Loan’s role
in servicing the Nielson loans until January 2012.%*

To much the same effect, Mr. Smith testified that the
Bank’s more formal response to examiners, in the form of
a memo to Mr. Gomez and Ms. Thompson dated Decem-
ber 13, 2011, was “basically the same” as the Bank’s
response to the draft Report of Examination, and again,
was the product of a collaboration with Mr. Calcutt and
other members of the Bank’s senior management team.*’
Here again, Mr. Smith noted that the response — which
gave a four-point argument that the Nielson Entities “had
the wherewithal to pay on the loans” came directly from
Mr. Calcutt, Mr. Jackson, and Mr. Doherty.*"

Mr. Calcutt testified to the same effect — recalling his
email message to Mr. Green dated September 22, 2009, in
which Mr. Calcutt forwarded Ms. Nielson’s September 21,
2009 email in which she stated her intention to “pay
Northwestern fully 100% cash back.”®* According to Mr.
Calcutt, “knowing that they had significant financial re-
sources, we expected them to repay their loans. With
interest.”®

828 Id. at 445 (Smith).

829 Id. at 445-47 (Smith); EC Ex. 55.

830 Ty, at 584-85 (Smith); EC Ex. 60.

831 Ty, at 587 (Smith).

832 Tr. at 1283 (Calcutt); Resp. Ex. 17 at 2.
833 Tp, at 1283 (Calcutt).
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While testifying that Mr. Calcutt never told him to
withhold information from the Examiners,** Mr. Smith
testified that “I believe [Bank] management knew the
Nielsons were experiencing financial difficulty and it
wasn’t just posturing. [That they] had extended credit
and a release of collateral so the customer could make pay-
ments on their loans is really the definition of an entity
experiencing financial difficulty.”®

Mr. Smith began inquiring about the Bedrock Loan
transaction in a January 9, 2012 email message he sent to
Mr. Green and other senior Bank managers.*® He did so
in response to an email inquiry by the FDIC’s Case Man-
ager Miessner dated December 15, 2011.%" In her email
to Mr. Smith, Ms. Miessner noted that Mr. Green had
“provided a memo to examiners re: failure to document
Nielson loan approval in Dec 2009.”%¥ She told Mr. Smith
that she hadn’t seen Mr. Green’s memo and asked Mr.
Smith to provide her with a copy.®™ Mr. Smith provided a
copy of the memo, which is not dated,*® but which pro-
vided Mr. Green’s version of the circumstances
surrounding the Bedrock Loan.*"

Mr. Smith testified that he sought input from Mr.

84 Id. at 639 (Smith).

85 Id. at 583 (Smith).

836 Id. at 448 (Smith); EC Ex. 55.
87 Ty, at 446 (Smith); EC Ex. 55.
88 BC Ex. 55-002.

89 Id.

840 Mr. Smith testified Mr. Green’s memo was prepared “probably in
September 2011.” Tr. at 446 (Smith)

81 EC Ex. 55-001.
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Green after the Bank’s examiners had asked for an expla-
nation for why the approval of the loan had not occurred
until three or four months after the loan funds were dis-
bursed.*”* In accounting for the length of time from when
“the new loan of $760,000 was extended in 12/09,” to the
time of the loan’s “actual approval” in March 2010, Mr.
Green made no mention of approval by the Bank’s Board
of Directors during this period, but instead wrote that the
loan had been “verbally approved” at meetings “between
the bank and the borrower” after “discussions at the bank
with the approving group,” inferring that the delay was
because he had been “tied up with several other loan re-

quests at year end so the approval followed the verbal
Ok.”843

Mr. Green added that the Bedrock Loan “was for
working capital purposes” but stated “I cannot say exactly
how the borrower or members used the money.”®* He
added that disbursement “mostly would have been in the
Team Services business but they may have disbursed
funds to members as they are allowed to do. Members

82 Ty, at 446 (Smith).
83 BC Ex. 55-001.

84 Id. See also testimony by Examiner O’Neill stating that examiners
had “demonstrated through the tracing of bank records that the
$760,000 was largely used for the purpose of keeping existing loans
current, not for working capital” and upon that premise opining that
Mr. Green’s response here was not a true statement, nor was his state-
ment that he “cannot say exactly how the Borrower or members used
the money” because Mr. Green “was intimately involved in how the
funds were disbursed, how restricted deposit accounts were created
and the arrangements in which those restricted deposit accounts were
used to continually make monthly loan payments on existing loans.”
Tr. (2015) at 600-01 (O’Neill); EC Ex. (2015) 55.
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could do many things with it including invest in other bor-
rowers they have an ownership in.”®® There is in the
record, however, no evidence that proceeds of the Bedrock
Loan mostly went to the Team Services business.

Mr. Smith also identified a January 19, 2012 letter
from Mr. Calcutt to David K. Mangian, Assistant Regional
Director for the FDIC.**® Mr. Smith testified that work-
ing with his brother, attorney Bill Calcutt, Respondent
Scrub Calcutt provided these responses to the FDIC’s
questions about the 2009 Bedrock Loan.®"

In the attachment accompanying this letter, Scrub
Calcutt stated that “some of the proceeds [from the Bed-
rock Loan] were used for loans with Other Entities” and
before the 2009 Bedrock Loan “a partial release of the
pledged Pillay Units was granted by Northwestern, with
the understanding that the funds, as a result of that partial
release, would be used by Bedrock to cover principal or
interest payments on Bedrock loans and loans to some of
the Other Entities” (where “Other Entities” was de-
scribed as outstanding loans Northwestern had with
“various entities managed by Waypoint Management or
other (entity) managers that were managed by all or some
of the managers of Waypoint Management.”)*®

Upon reviewing this explanation, Mr. Smith testified:

After reading this and, and further analysis, that
included this and I'm aware of the proceeds of the
2009 loan and the release of the Pillay Collateral,

8% EC Ex. 55-001.

846 Ty, at 566 (Smith); EC Ex. 64.
847 Ty, at 567 (Smith).

8 EC Ex. 64 at 3.
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my conclusion would have been not to put it back
to accrual status from the fourth quarter 2009 for-
ward. To leave it in non-accrual status, I mean,
from fourth quarter 2009 forward.*’

Mr. Smith testified that it was clear to him during the
2011 Examination that an examiner had begun tracing the
Bedrock Loan proceeds from December 2009, along with
the release of the Pillay funds.®® He testified that “I was
aware or I assumed that’s what the Examiner was doing,
based on the deposit histories and the loan histories that
he requested to look at the timeframes that he was looking
at.”®! This raised concerns with Mr. Smith, and he in turn
raised the matter during “regular meetings” with Mr. Cal-
cutt and other senior Bank managers.**

One of those concerns involved a lending limit viola-
tion: In the August 1, 2011 draft Examination Findings,
examiners wrote that there was a lending limit violation:
“2/3 Board approval required on loan exceeding 15% cap-
ital and surplus. (State Law) This is in reference to the
Bedrock Holdings loan, dispersed [sic] December 2009
and Board approved March 2010.”%*

Upon consulting with Mr. Calcutt and other senior
Bank managers, Mr. Smith responded to the examiners
by writing that “this was a documentation oversight by
management.”® He said that this answer came from his

849 Ty, at 568 (Smith).
80 I, at 572 (Smith).
851 Id

82 Id. at 573 (Smith).
83 EC Ex. 52 at 1.

84 Id. at 2.
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understanding of the circumstances as Mr. Green had ex-
plained them, in the memo attributing the delay in
obtaining Board approval to the fact that (Mr. Green) had
“been tied up with several other loan requests at year
end”.® With respect to the claim that the Bank’s Board
“was fully aware of this loan prior to disbursement of the
loan,” Mr. Smith said he had been told this “by Serub Cal-
cutt, Dick Jackson, Mike Doherty, and Bill Green, most
likely,” while “we would have all been sitting around the
table discussing our response to these, and this is the re-
sponse that management wanted drafted.”®*

When presented with a copy of the Bank’s Manage-
ment Responses to the draft summary of Examination
Findings for the August 1, 2011 examination, Mr. Calcutt
denied recognizing it, notwithstanding that it bore his sig-
nature under the certification that each person signing the
Responses “attests to the responses contained therein”.*"
Mr. Calcutt refused to agree to the premise that he cannot
delegate his responsibilities when signing the Responses,
testifying that “I would sign this, but I would be relying
just as any other institution would be on other people for

the appropriate response.”®*

Mr. Doherty testified on this point, agreeing that Mr.
Calcutt was on the Senior Loan Committee that had be-
fore it the Bedrock loan, and agreed that the removal of
the Nielson loans from the Delinquency Report in Novem-
ber 2009 also would have been discussed by the Senior

85 Ty, at 580; EC Ex. 55 at 1.
856 Ty, at 580-81 (Smith).

87 Id. at 1359; EC Ex. 52 at 17.
858 Tp. at 1360 (Calcutt).
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Loan Committee members.” He further agreed that
there would at this time have been some urgency in trying
to cure delinquencies prior to the year end, and agreed
that from the records presented to him — that there was
the new $760,000 loan, and that as of the November 30,
2009 Delinquency Report it reflected that the Nielson
loans were no longer delinquent — this indicated to Mr.
Doherty that the Senior Loan Committee had approved
the $760,000 loan.*®

As noted above, following the 2011 Examination, the
FDIC provided a draft summary of Examination Findings
dated August 1, 2011, which included a description of vio-
lations found during the exam along with a record of the
Bank’s response thus far, asked for responses from Bank
management in those cases where issues were noted and
no response had yet been supplied by the Bank, and asked
the Bank managers to note “any responses you feel are
inaccurate.”® Mr. Smith was tasked in November 2011
with providing the responses sought by the FDIC.**

The result was presented as an exhibit during the
hearing, and bears the signature of Mr. Calcutt, the
Bank’s Executive Vice President, Richard Jackson, the
Bank’s Chief Financial Officer, Thomas Levi, its Vice
President, Credit Administration, Mike Doherty, and Mr.
Smith, as the Director of Global Risk.*® From this record,
preponderant evidence establishes that Respondent fully
participated in making the Bank’s response to the FDIC,

89 Id. at 1192 (Doherty); Resp. Exs. 18, 19 and 20.
860 Tr. at 1194-95 (Doherty).

861 EC Ex. 52 at 1.

862 Ty, at 578, 579 (Smith).

88 EC Ex. 52 at 17.
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and that he was fully aware of the contents of that re-
sponse, as it had been sent at his direction.

Testimony from Board member Ronald Swanson pro-
vided additional evidence regarding the nature of the
disclosures by senior Bank managers regarding the re-
newal of the Bedrock Loan as that loan became due on
January 20, 2011. Mr. Swanson was presented with a copy
of a Commercial Loan Special Request dated December
20,2010.%* After reviewing the document during the hear-
ing, Mr. Swanson said he did not recognize it, and
although the Request indicates it was approved at a Board
meeting, Mr. Swanson did not recall it.*® After reviewing
it, he agreed with the premise that the Request makes no
reference to Bank collateral (specifically the Pillay collat-
eral) being released, nor does the Request reveal how the
released collateral would be used.®

After being presented with a chart showing the distri-
bution of proceeds from the 2009 Bedrock Loan
(identifying each of the Nielson Entities and how the pro-
ceeds were distributed to them®"), Mr. Swanson testified
that, with respect to the original Bedrock Loan, he could
recall no time when he had been advised by the Bank’s
management that the $600,000 collateral release of the Pil-
lay funds would be used to service current multiple
Nielson Entity loan accounts, or that the $760,000 loan
proceeds were to be held in reserve to make future loan

864 ©C Ex. 30.
86 Tr. at 494 (Swanson); EC Ex. 30.

866 Tr. at 495 (Swanson); EC Ex. 30. See also testimony of Mr. Jack-
son, confirming that the request does not include reference to the
release of the Pillay collateral. Tr. (2015) at 1691 (Jackson).

867 Tr. at 497-989; EC Ex. 133.
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payment not only for the Bedrock account but numerous
other Nielson-controlled entities.*®

Mr. Swanson also testified regarding Concentration
Reports, which he described as a listing in the Bank’s loan
portfolio designed to show concentrations in a particular
industry or commerecial real estate credit type.** He ex-
plained that the Bank assembled these reports at his
request, because he wanted to see what concentrations
there might be within the Bank’s commercial loan portfo-
lio.*® He sought Concentration Reports because “it
seemed to me that there was a large portion of the portfo-
lio, given the presentation sheets I was looking at, that
were related to real estate, and I wanted to see if our port-
folio percentage was high in relation to the total portfolio
in commercial real estate.”®"

Mr. Swanson testified that the Bank’s Chief Financial
Officer, Tom Levi, attended each Board meeting and oc-
casionally would comment with respect to the Report’s
“Score Card,” which was “a snapshot of some of the high-
lights in the deposit and lending area as related to each

868 T'r. at 496-97 (Swanson).
869 Id. at 498-99 (Swanson).
870 Jd. at 499 (Swanson).

871 Jd. at 501 (Swanson). Mr. Swanson’s concerns appear to have been
well-founded. In the Board’s response to the 2011 Joint ROE, the
Bank wrote that its adversely classified assets “were significantly im-
pacted by the addition of the Nielson-managed entity loans during the
most recent exam period. The addition of these loans approximately
doubled the Bank’s adversely classified assets. Aside from this unique
concentration, non-performing loans have not grown as significantly
as it would appear.” EC Ex. 76 at 3.
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month’s activity.”®” He then identified the Bank’s Com-
mercial Loan Delinquency Report.*” He noted that the
Loan Delinquency Report reflected current delinquent
loans in the Bank’s commercial portfolio, but stated that
there was nothing in that report that indicated a relation-
ship among the multiple Neilson Entities listed.*™

Mr. Swanson stated that by November 2009, if not be-
fore, he became aware that the Nielson aggregate debt
was very substantial, in the $40 million range.*” He said
the matter came up not as “a question that I had, but
Scrub Calcutt explained that this [i.e., the October 31,
2009 Commercial Loan Delinquency Report] is largely the
Nielson credits.”*™

Mr. Swanson described further discussion about
these delinquencies thus:

At that point, I addressed both Scrub Calcutt and
Tom Levi about the unit borrowings regulations
in Michigan, about the Examiners’ accepting or
passing, if you will, their term on those credits. I
don’t recall beyond that. But they both responded
that the Bank Examiners had passed on those
credits and so that they were not considered un-
der the unit rules.*”

82 Tp. at 519-20 (Swanson).

8% Id. at 500 (Swanson); Resp. Ex. 18.
87 Tr at 500 (Swanson); Resp. Ex. 18.
8% Tr. at 523 (Swanson); Resp. Ex. 18.
876 Tr. at 524 (Swanson); Resp. Ex. 18.

877 Tr. at 527 (Swanson). See also testimony of Examiner O’Neill on
the unit borrowing rule: “The unit borrowing rule or the part of the
loan to one borrower law under Michigan law has to do with the total
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Preponderant evidence as set forth above establishes
the response by Mr. Calcutt to Mr. Swanson’s questions
here was misleading, and that, when given, Respondent
knew his answers to Mr. Swanson would be material to the
performance of Mr. Swanson’s role as a member of the
Bank’s Board of Directors, and that the answers were mis-
leading.

While mindful of Respondent’s factual claim that “the
cause and cure of the $40 million jump was clearly dis-
cussed,”™ I find preponderant evidence establishes the
Board members were not told of the relationship among
these borrowers — making it impossible in 2009 for the
Board members to fully understand the regulatory impact
of the aggregated debt.

There also is testimony that one of the steps taken by
the Bank’s Board of Directors after it became clear that
regulators were questioning the Nielson loan relationship
generally was to “do the independent loan review of the
Nielson relationship” — here accomplished by retaining

relationship of interrelated borrowers and whether or not there is suf-
ficient basis for grouping those together and calling them essentially
a loan to one borrower. In the case of the Bedrock loans, there is an
absolute limit of 25 percent of common stock in surplus and then there
is a 15 percent threshold which above you can go if you take the loan
prior to it being granted to September 17, 2015 the full Board and get
at least two-thirds of that Board's voting in favor of it.” Tr. (2015) at
637 (O’Neill). In Mr. O’Neill’s opinion, from his review of communica-
tions from the Nielson borrowers and Autumn Berden, Mr. Green set
up the flow of money to the Nielson Entities “in such a way to make it
untraceable” except through tracing “the disbursement of the loans
through checking account images to the ultimate loan payments”
which, according to Mr. O’Neill, was information that was not main-
tained in the Bank’s loan files. Tr. (2015) at 638-39 (O’Neill).

878 Respondent’s Post-Hearing Brief at 7.
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the regional CPA firm of Plante & Moran for this pur-
pose.’™ Initiated during a meeting of a special committee
created by the Bank’s Board of Directors in January 2012,
Mr. Smith explained that the review was to examine the
Nielson relationship and determine if there were other re-
lationships similar to that the Bank had with the Nielson
family.*™°

The independent loan review, completed in August
2012, concluded that “the length of time between the [Bed-
rock] loan closing (12/3/09) and Board approval (3/16/10),
103 days, as inconsistent with stated Bank policy and
based upon our experience with similar financial institu-
tions, highly irregular.”®' The review also concluded that
the “use of the term ‘working capital’ to describe the Bed-
rock loan was not accurate.”® The review found that
“[gliven that the loan officer, Bill Green, and Scrub Cal-
cutt were aware of how loan proceeds were to be used, the
use of ‘working capital’ to describe the loan can be viewed
as being vague.”®®

2. Findings of Fact Regarding Respondent’s
Knowledge that the Purpose Stated in the
Bedrock Loan Application was Misleading

Preponderant evidence as set forth above establishes
that Respondent knew the description of the purpose
of the Bedrock Loan was not only vague, it was also
misleading, as it failed to fully disclose material infor-
mation known to Respondent relating to the true

879 Tr. at 588 (Smith).
880 Id. at 589 (Smith).
881 EC Ex. 77 at 12.
882 Id. at 13.

883 Id.
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purpose of the Bedrock Loan.

The Bank in 2012 entered into a Consent Order, fol-
lowing FDIC Examiners’ 2011 findings of a “pattern of
noncompliance with laws and regulations, noncompliance
with Interagency Policy Statements, and disregard for
regulatory recommendations over an extended period.”**
Also following the 2011 ROE, the Bank commissioned a
management study, performed by FinPro, designed to
“look at the structure of the Bank and also specifically sen-
ior management of the Bank,” to determine whether or
not management was “able to fulfil their capacity as the
senior management, and also the structure of the Bank,
whether it made sense for a bank of the size that we

Were.”885

The FinPro management study was in addition to the
work of an external loan reviewer, described by Mr. Smith
as “an independent, fresh set of eyes outside of your
Credit Administration team that goes in and reviews the
credit and determines what they think the credit should
be rated at, whether it’s a good loan, substandard loan,
and so on.”®% Mr. Smith added, however, that the Bank’s
examiners had expressed concern that this reviewer
(JWM Consulting Services, Inc.) had not included the
Nielson loan portfolio in its review, because, according to
Mr. Smith, “I believe they had been instructed not to look
at them because I was told the Examiners look at them
every year, so no sense in paying JWM to look at them

834 Tr. at (Smith); EC Ex. 70.
885 Ty, at 594-95 (Smith); EC Exs. 83-84.
886 Tp. at 601-02 (Smith).
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alSO 99887

Mr. Smith explained that given the way the multiple
Nielson Entities were interrelated, and given how the
Bank maintained the accounts, where individual loans
were not aggregated in the Bank’s records, unless the ex-
aminers knew the Nielsons, it would not be apparent to
anyone doing a loan review (either an external review or a
review by regulators) that there was a relationship among
these borrowers.®™ He testified that the impact of this on
risks attributable to these accounts would be that if one of
the accounts is struggling, “it could pull them all down,
and if it pulls them all down at the time there’s $35 million
in loans out to the Nielson relationship, that would have
been a major hit to the Bank for all of them to go bad at
the same time.”**

The record reflects that the process by which senior
Bank managers, including Mr. Calcutt, facilitated the ser-
vicing of the Nielson loans through advancing new funds
to keep the loans current violated Bank policy.** In the
Material Weaknesses section of the Management Report
Regarding Internal Controls and Compliance with Desig-
nated Laws and Regulations that Mr. Smith drafted (with
input from the Bank’s external audit firm, Rehmann), the

87 Id. at 603-04 (Smith); EC Ex. 89. See also testimony of Mr. Hol-
lands, stating the Nielson loans were excluded from credit review
“because they were reviewed by Examiners every year.” Tr. at 1113-
14 (Hollands). To the same effect, Mr. Doherty testified the Bank
“would exclude them because they were getting reviewed by Examin-
ers during their exams.” Tr. at 1215 (Doherty).

888 T'r, at 605 (Smith).
889 Id. at 606 (Smith).
890 Id. at 608-09 (Smith); EC Ex. 61 at 2.
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findings (which were approved by both Mr. Calcutt and
the Bank’s Chief Financial Officer, Thomas Levi) include
the following, concerning two loans that were not related
to the Nielson Entities:

Two loans were noted to be past due as of September
30, 2011, and became current on or before December 31,
2011 as a result of the Bank advancing new funds to keep
the loans current or off the past due loan listing. While in
both situations the Bank obtained additional collateral, it
is against the Bank’s policies and procedures to advance
funds to keep loans off the books.*"

Mr. Smith agreed that during the hearing conducted
in 2015 in this administrative enforcement action, when he
was asked about the Bank’s policies in this regard, he tes-
tified that the language about advancing loans to keep
funds current came into effect as part of the Bank’s Sec-
tion 39 compliance plan, which would indicate the policy
was not in place before the 2010 Exam.**

3. Findings Related to the Costs Associated
with Respondent’s Misrepresentations

There is in the foregoing record preponderant evi-
dence that because Respondent and other senior
Bank managers had misrepresented the condition of
the Bank to its Board of Directors and to Bank’s reg-
ulators, the Bank needed to hire and pay for a third-
party consulting firm to investigate the handling of

891 Tr. at 608-09 (Smith); EC Ex. 61 at 2.

892 T, at 634-35 (Smith). Mr. Smith also testified that while these two
loans were not related to the Nielson Entities, the auditors discovered
the reported loans while doing a test “to define other instances similar
to the Nielson relationship where loans were extended to keep them
off the past due listings.” Tr. at 610 (Smith).
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the Nielson relationship.

V.Costs Associated with Respondent’s Miscon-
duct

As noted above, amended Call Reports were filed for
the last quarter of 2009, and each quarter of 2010 and 2011,
and included what Mr. Smith described as material re-
statements.*® Summarized, these amendments reflected
a $2.8 million negative adjustment to the Bank’s net in-
come.*” The Bank’s external auditors, Rehmann, agreed
with the conclusion that the Call Reports needed to be re-
stated, and upon receiving updated appraisals, the result
was an increase in losses that “resulted in more of an im-
pact on retained earnings.”® This was not, however, the
only cost associated with Respondent’s course of conduct.

Mr. Smith completed a study of the costs the Bank
had incurred “as a result of our issues with the FDIC”.3%

893 Ty, at 599-600 (Smith); EC Exs. 78-79.

894 Ty, at 600 (Smith); EC Ex. 79. See also EC Ex. 148 at 44-45: The
Bank’s Consolidated Financial Statements, prepared by Rehmann for
years ending in 2011 and 2010 reported a total of $5.3 million in re-
stated retained earnings. But see testimony of William Calcutt that
during the Immanuel bankruptey litigation, while it at first appeared
the Bank would be “about a million three short”, “if the alleged trans-
fers of those properties could be brought in, we estimated the value of
[approximately 20 fraudulent transfers by Immanuel] were over two
million which would have made the Bank whole.” He added that at
the time it was estimated the properties were worth $2.2 million or
more, “more than sufficient to cover that $1.3 [million] shortfall.” Tr.
at 1143, 1146, 1151, 1165 (W. Calcutt); Resp. Exs. 17 (confidential set-
tlement discussions email dated 9/22/09) and 70 (Settlement
agreement in the Immanuel bankruptey proceeding)

8% Tp. at 625-26 (Smith).
8% Id. at 611 (Smith); EC Ex.116.
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Included were the costs of officer legal fees that had been
paid by the Bank, legal consulting fees, increased audit
fees, and FDIC assessments that would increase “as a re-
sult of our CAMELS ratings” change.*” The total
increased cost associated with these issues was shown as
$2.29 million.*”® Further, the Bank, through Mr. Levi and
as reviewed by Mr. Smith, recalculated the bonus that Mr.
Calcutt was entitled to, taking into account the effects of
the Bank’s restated Call Reports.* In this context, re-
statement was warranted because the Bank had claimed
it had received interest payments on the Nielson loans,
and while the Bank had in fact received the money, it was
not able to claim the money as interest income.” Never-
theless, after restatement the Bank was still profitable
each year, with $1.8589 million in profits in 2009, $2.619
million in 2010, and $4.2 million in 2011.7

Mr. Calcutt testified that he followed the bonus for-
mula of his predecessor, which had been 5.5 percent, “but

897 Ty, at 611-13 (Smith); EC Ex 116.

88 EC Ex. 116 at 2.

899 Tr. at 616-18 (Smith); EC Ex. 117.

90 Tr, at 662-63 (Smith).

1 Id. at 664 (Smith). (Tier I Capital was estimated after restatements but
before auditor adjustments at 7.62 in 2009, 7.44 in 2010, and 8.67 in
2011. Per the Bank’s Section 39 Plan, it was required to have capital of
8.5 percent after 2010. Tr. at 665-66 (Smith). See also EC Ex. 79 (Call
Report Restatements Proposed by the Bank through December 31, 2011);
testimony of Ms. Miessner: “the amount of interest that the Bank was
earning on the Nielson credits was about — in 2009 was 30 percent of net
income before tax based on what they reported originally at 2009. So a
30 percent decrease in their earnings, especially in a situation where they
were in 2009 where earnings were already declining, that 30 percent re-
duction to earnings was very significant given their earnings profile or
their earnings performance at that time.” Tr. at 801 (Miessner).



423a

then I reduced it when the Great Recession came. Re-
duced my salary. I was the only employee in the Bank to
reduce my salary and I reduced my bonus percentage” to
four percent.”” And even at that, according to Mr. Cal-
cutt, he was “underpaid” and is “still owed the money.”"®

According to Mr. Smith, Mr. Calcutt was entitled to a
bonus based on Bank income of four percent.” Due to the
Bank’s restated Call Reports, CFO Levi found that under
the original reports Mr. Calcutt accrued a total bonus of
$1,258,121, while under the Call Reports as restated
through the third quarter of 2012 that accrual was
$1,103,190, a drop of $154,931.7

Further, Mr. Smith testified that the Bedrock collat-
eral ultimately was taken into the Bank’s possession, and
sold off, resulting in a loss to the Bank.”

Ms. Miessner agreed that the Bank’s net income,
while reduced in 2009 and 2010, increased in 2011 as a re-
sult of the adjustments in the restated Call Reports:

902 Ty, at 1347 (Calcutt).

93 Id. at 1348 (Calcutt). But see EC Ex. 117, Recalculated Bonus Cal-
culation showing Respondent had been overpaid $68,841 in 2009 and
$59,858 in 2010.

94 Jd. at 619-20 (Smith). But see EC Ex. 79 (Call Report Restate-
ments Proposed by the Bank through December 31, 2011); transcript
of Ms. Miessner, confirming the ending balance of net income before
tax fell from $6.9 million to $2.8 million. Tr. at 802 (Miessner)

9% Tp, at 618-10 (Smith); EC Ex. 117. But see Tr. at 632-63 (Smith)
confirming prior testimony by the witness that after restatement of
the Call Reports, he agreed during the prior hearing that Mr. Calcutt
was actually paid less than the amount he was entitled to under the
restated Call Reports.

%6 Id. at 620-21 (Smith).
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And that’s a result of the fact that in 2011 when
the Bank recognized the Nielsons as problem
credits for the first time and put in a large provi-
sion expense which is, a provision expense is an
allotment of funds towards the allowances for
lease losses, so they had put all of that into 2011;
and so when we had to move that back to 2009 and
2010 to accurately reflect the risk profile of the
institution in those years, then there was less that
was needed by the time you pull all of that for-
ward to 2011.%"

6. Issues Pertaining to the Civil Money Pen-
alty

Ms. Miessner testified that civil money penalties “are
analyzed on an individual, case-by-case basis.”*® She was
asked whether, in her opinion, Mr. Calcutt’s misconduct
merited a civil money penalty of $125,000, and responded
that it did, opining that the level of misconduct, the ongo-
ing nature of the misconduct, and Mr. Calcutt’s refusal to
cooperate all form the basis for that opinion.™

Asked on cross examination whether such penalties
are typically sought where the person answering exam-
iner questionnaires simply looked at answers given in
prior years and “did not give the care that he should have
in answering these questions,” Ms. Miessner responded
that she “can’t really provide an opinion on whether the

N7 Id. at 825-26 (Miessner).

908 1d. at 866 (Miessner).

99 Ty, at 811 (Miessner). Ms. Miessner further testified that it is her
understanding that Mr. Calcutt “has stipulated to the fact that he has
the ability to pay” a $125,000 penalty if it is assessed. Tr. at 811-12
(Miessner); Joint Ex. 16.
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FDIC would consider CMPs on a situation such as that or
nOt-anO

Examiner Dennis O’Neill prepared a draft recom-
mendation for the proposed penalty, using a matrix
through which a penalty analysis is conducted.” Ms.
Miessner then reviewed the draft recommendation, and
submitted it for approval through the FDIC’s regional
management.” She testified that she considered factors
set forth in the applicable regulations and statute, and the
factors required under the FFIEC.

With respect to Respondent’s good faith, Ms.
Miessner concluded that Respondent had not acted in
good faith:

. . . that throughout the time period where we
were looking at this and talking to him to try to
get answers, he did not fully disclose to us the na-
ture of the Bedrock Transaction. He never took
the opportunities that were given or even made
opportunities of his own to come to us and explain
to us what happened, why it happened. There
were a lot of questions about, you know, well, how
do you know his intent? Well, we don’t. Because
he didn’t, he didn’t come talk to us. He didn’t
share that with us. And so we determined, the
FDIC determined that he had not acted in good
faith both, you know, leading up to us identifying
the practice; and also subsequent to us notifying
him that we knew what happened, he still hadn’t

910 Ty, at 886 (Miessner).
911 Id
912 14,
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acted in good faith.”™

With respect to the gravity of the violation, Ms.
Miessner concluded thus:

So in the regulatory world, having a concentration
of this size that the Nielsons, that the Nielson
Loans represented, just having a loan relation-
ship that size was imprudent anyway. That
presented a lot of risk to the Bank, which presents
a lot of risk to the Deposit Insurance Fund which
is where, you know, our two interests lie: Risk to
the Bank, risk to the Fund. And then on top of
that, the relationship was managed imprudently
for many years as far as allowing the Borrower to
take draws on loans to make payments on other
loans, capitalizing interest, not performing global
financial analysis. So you have this huge concen-
tration of credit that’s 50 percent of the Bank’s
capital and yet bank management is continuing to
loan them more and more and more money with-
out ever doing a global financial analysis and
really understanding the whole financial position
of this borrowing group.”

With respect to Mr. Calcutt’s history of previous vio-
lations, Ms. Miessner “was able to trace back to at least
2004” where the 2004 Examination cited several of the
same types of lending practices that were still occurring
in 2010. And that of course occurred in conjunction with
the Bedrock Transaction.”"*

913 Id. at 887 (Miessner).
N4 Id. at 888 (Miessner).
95 Id. at 888-89 (Miessner).
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For his part, Mr. Calcutt testified that the Bedrock
Transaction was not a significant transaction for the Bank
in 2009: “[E]ach of the loans was individually underwrit-
ten, well-secured with mortgages and separate cash flow.
They stood alone. The entire relationship amounted to
less than7 percent of our loan portfolio. Yes, it was a large
relationship but less than 7 percent of our loan portfolio.
A $760,000 loan is one-tenth of one percent of our whole
loan portfolio at that time.””™ As noted above, however,
not all of the LLCs had cash flow, and in the absence of
current appraisals, it was not possible to determine
whether the loans were well-secured with mortgages.

With respect to whether Respondent’s breaches of fi-
duciary duties owed to the Bank, or his unsafe practices,
were intentional or committed with a disregard for either
the law or the consequences to the Bank, Ms. Miessner
testified thus:

So I believe that the conduct related to the loan
portfolio and the unsafe and unsound practices
that, that the Bank had a history of doing, the fact
that, you know, it wasn’t like we just found this
one time and then now we’re going “Oh, my gosh,
you did a bad thing.” This was traced back many,
many years. And so that’s where we think that it
was a willful disregard because they willfully dis-
regarded the FDIC and the State when the FDIC
and the State said we have concerns with capital-
izing interest. We have concerns with equity
pulls. We have concerns with the fact that the
Bank is allowing draws on one loan to make pay-
ments on another loan and that masks the past

916 Id. at 1425-26 (Calcutt).
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due status of the loan, provides an appearance of
a performing loan. Those types of language are
in reports, again going all the way back to 2004.
And so, so we believe that it’s a willful disregard
for safety and soundness standards that are, you
know, readily available for him to look up on the
internet and read them if he didn’t know what
they were already, right? And willful disregard
for regulatory recommendations.””

With respect to the duration and frequency of both
the unsafe practices and fiduciary breaches, Ms. Miessner
opined that “this type of behavior” goes back many years
and was not limited to the Nielson credits,”® and contin-
ued even after the matters were brought to Mr. Calcutt’s
attention, continuing until 2012, at which point “the Board
was more aware . . . and those types of practices stopped
happening.””"

Asked the degree to which Mr. Calcutt was either co-
operative or uncooperative, Ms. Miessner opined as
follows:

Well, Mr. Calcutt instead of working with us and
the Agency to help figure out how to address the
Bank’s problems in an effective manner, his, he
always just argued with us and said we were
wrong, right? And in the meantime, the financial
condition of the Bank was deteriorating even fur-
ther. And so then when, when we finally knew
what happened and confronted him with it and

N7 Id. at 890-91 (Miessner).
18 Id. at 891 (Miessner).
N9 Id. at 892 (Miessner).
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asked him many questions, he still didn’t open up
to us and tell us what was going on and, and let us
be, you know, part of the solution.”

Asked whether Mr. Calcutt either voluntarily dis-
closed breaches or concealed the same, Ms. Miessner
responded “he certainly didn’t voluntarily disclose it to us.
If he had, the whole situation would have turned out much
differently, I'm sure.”

Opining on the threat of loss or actual loss or other
kinds of harm to the Bank, Ms. Miessner opined:

So the situation in 2009 where they had a bank,
you know, a large borrower at the Bank whose fi-
nancial condition was deteriorating, lending more
money to them increased the risk to the Bank.
Releasing cash collateral? Increased the risk to
the Bank. Then reputationally, you know, they
got to the point where we had no choice but to put
them under a Consent Order because of the con-
ditions and practices that were happening at the
Bank. And so -- the Consent Orders are public
documents. And so anyone in the public realm
can look up a Consent Order and they would be
able to see it. During the crisis, there were a lot
of news articles that came out that had, that would
like put lists of banks sometimes. And so it did
increase the risk of the Bank’s reputation, right?
So increased reputational risk.”

Asked whether she found that Mr. Calcutt realized

920 Id. at 893 (Miessner).
21 1q,
922 Id. at 895 (Miessner).
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any financial gain or other benefit from his misconduct,
Ms. Miessner said she did not find any evidence of “defal-
cations like fraud,” but inasmuch as “dividends [were]
being paid based on falsely inflated earnings and capital
numbers,” Mr. Calcutt, as a “large shareholder of the
holding company” received “direct personal benefit
through the dividends.”*

Asked to comment on what she saw as Mr. Calcutt’s
“tendency to engage in unsafe or unsound practices or
breaches of fiduciary duty,” Ms. Miessner responded that
the tendency “speaks to the history” in that there is a
“long and well documented history of failure to address
safety and soundness concerns specifically to the lending
functions”.” Beyond that, she said through the exam pro-
cess, Mr. Calcutt frequently “would state his refusal to
implement recommendations and would argue the validity
of regulatory guidance. And so I think he did have the
tendency to just, to not follow the rules.”*

And Ms. Miessner was asked whether there is an
agreed upon order in place, and responded that there is a
Section 39 plan in place.”

During cross examination, Examiner O’Neill was pre-
sented with the premise that in 2011, Teri Gillerlain was
an FDIC Investigator who was going through the files at
the Bank and found a three-page document, the first page

93 Id.. See testimony of Mr. Calcutt that “the shareholders [of the
holding company] own stock in the holding company which in turn was
100 [percent] owner of . . . Northwestern Bank.” Tr. at 1347-48 (Cal-
cutt).

924 Tp. at 896 (Miessner).
925 Id
926 Id. at 896-97 (Miessner).
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of which is an email from Ms. Gillerlain to herself at the
FDIC.” Mr. O’Neill stated that he had no knowledge that
Ms. Gillerlain was an investigator for the FDIC, and of-
fered no explanation for why she sent an email message to
herself.”

When asked why Ms. Gillerlain found the document
but Mr. O’Neill did not, Mr. O’Neill responded

Again, we have already seen an exhibit where Mr.
Calcutt was saying he was responding at a later
point to a request from the investigator in supply-
ing things like DVDs, and so on. Mr. Gomez made
a point of saying “Well, what did you give the Ex-
aminers when they asked for it in the normal
course of their examination before the investiga-
tor started asking for these things?” And what
was what was recorded. And I during the normal
course in the normal examination did not find this
in the loan files. If she found it through other ma-
terials being supplied to her at a later date? That
may well be, but I can’t testify to it yes or no.”

Mr. O’Neill testified that an examiner’s role is “gener-
ally confined to the books and records of the institution

%27Tr. (2015) at 651 (O’Neill), referring to Resp. Ex. (2015) 122 at 1, by
which Ms. Gillerlain sent to her own email box at the FDIC a copy of
an email transmission dated September 22, 2009, from Mr. Calcutt to
Mr. Green in which Mr. Caleutt provided Mr. Green, as an fyi, a copy
of settlement discussions between Mr. Calcutt and Cori Nielson.

98 T'r. (2015) at 651 (O’Neill).

929 Tr, (2015) at 652, 775 (O’Neill); and Resp. (2015) Ex. 93 at 1 wherein
FDIC Case Manager Miessner wrote to Examiner O’Neill on Septem-
ber 1, 2011, that “We will be sending an investigation specialist to the
Bank.”



432a

and also bank staff,” whereas the investigator “can go be-
yond the four walls of the Bank and interview bank
customers, others outside the institution.”” He said as
such, he would not have been empowered to have meetings
with Cori Nielson as a borrower, in order to gather infor-
mation.”

7. Respondent’s Allocution

Mr. Caleutt acknowledged that as a director and of-
ficer of an FDIC-insured bank, he has a responsibility to
know what he is doing in order to operate the bank in a
safe and sound manner — to act diligently, prudently, hon-
estly, and carefully.” When asked whether he intended
to return to any management function in banking, Mr.
Calcutt said “no.”*® When asked why, then, given his age
and status, he was fighting this enforcement action, Mr.
Calcutt testified:

It is absolutely unjustified and unwarranted what
I have been put through and what my family has
been put through. So why am I fighting? Because
it’s a matter of right and wrong. And Northwest-
ern Bank was an extremely successful bank, well
regarded, loved by all its depositors, customers,
all its customers. We made money from the day I
started there right through the Great Recession.
And in spite of all the Amended Call Reports, we
made money. And we took care of our sharehold-
ers and this is just a shame what I've been put

930 Ty, (2015) at 756(0’Neill).
91 Id. at 756-57 (O’Neill).

82 Ty, at 1352 (Calcutt).

93 Id. at 1350 (Calcutt).
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through, given our tremendous success.”
Part III - Analysis
1. Respondent’s Affirmative Defenses

In his Second Amended Answer to Notice, Respond-
ent presented seven affirmative defenses: that these
proceedings are being conducted in violation of the FDIC
Board’s July 19, 2019 Order in Pending Cases, that the
proceeding should be dismissed because it fails to cure the
Appointments Clause violation; that the proceedings vio-
late the Removal Power, that the proceeding barred by 28
U.S.C. 2462, the applicable statute of limitations; that the
proceeding is barred under the doctrine of laches; that the
FDIC should be barred from asserting its claims because
of entrapment, and that it should be barred because the
FDIC questioned Mr. Calcutt as part of an investigation
seeking his removal, and did so in violation of the Accardi
principle and Due Process.™

For the reasons set forth in a prior Order, the merits
of the defenses based on laches, entrapment, and Accard:
were determined and the defenses were stricken.” The
analyses set forth in that Order are incorporated by this
reference as if fully rewritten here.

Respondent’s First Affirmative Defense is premised
on the claim that the “supplemental proceeding estab-
lished by the March 19 [2019] Order Regarding New Oral
Hearing . . . sets what amounts to [be] a modified paper
review, rather than the full, new oral hearing required by

%4 Id. at 1851 (Calcutt).
95 Respondent’s Second Amended Answer at 32-36.

%6 Order Regarding Motion to Strike Affirmative Defenses issued
July 3, 2019.
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the Board’s Order.”” Respondent posited similar argu-
ments in a motion seeking interlocutory review, and on
June 20, 2019 the Board entered an order granting the re-
lief sought both in the motion for review and Respondent’s
First Affirmative Defense. Upon considering the merits
of the defense and the Board’s actions through the inter-
locutory relief order, I find the issues presented in
Respondent’s First Affirmative Defense are now moot.

With respect to the affirmative defense based on the
Appointments Clause, Respondent asserts that the sup-
plemental proceeding established by the Board’s July 19,
2019 Order in Pending Cases was “inconsistent with the
remedy required by Lucia for Appointments Clause viola-
tions,” and that a “full, new hearing must be set.”**

In support, Respondent avers that “the FDIC has
never argued nor demonstrated that ALJ Miserendino
was properly appointed, despite amble reason to do so.”*’
According to Respondent, upon these premises, and with-
out citation to the record in support of his factual claims,
“[t]he only issue left is remedial.”**

Recent analyses by the FDIC Board of Directors pro-
vides the analysis called for regarding both Respondent’s
Appointments Clause and Removal provisions affirmative
defenses. Presented with claims invoking both defenses,
and presented with similar facts and arguments, the
Board of Directors in In re Sapp opined thus:

%7 Respondent’s Second Amended Answer at 32.
98 Respondent’s Post Hearing Brief at 33.

99 Id.at 34.

M0 Id. at 85, quoting Lucia, 138 S.Ct. at 2055.
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In Lucia, the Supreme Court remanded the en-
forcement proceeding to the agency with
instructions to reassign the matter to an ALJ di-
rectly appointed by the SEC itself—a
constitutionally appointed ALJ—and that the
ALJ not be the same ALJ who presided over the
original proceeding. Lucia, 138 S. Ct. at 2055.
That is precisely what the FDIC did here. The
FDIC Board directly appointed ALJ McNeil and
reassigned this matter to him (as noted earlier, a
different ALJ had presided over the original
hearing). ALJ McNeil then afforded the parties
ample time to request a rehearing, which neither
party did, and then proceeded to decide the case
on the papers. Regardless of whether or not the
Lucia decision applies to FDIC-appointed ALJs,
the FDIC’s actions following Lucia are entirely
consistent with that opinion.

Moreover, the ALJ was appointed by a vote of the
FDIC Board, the governing body of the FDIC.
The FDIC Board possesses the authority to ap-
point its ALJs, and the FDIC is not subordinate
to or contained within any other component of the
Executive Branch. 12 U.S.C. § 1812(a) (“The
management of the [FFDIC] shall be vested in a
Board of Directors ....”); 12 U.S.C. § 1819 (pre-
scribing corporate powers, including the power to
appoint officers); 5 U.S.C. § 3105 (permitting
agencies to appoint their own ALJs). Thus, the
FDIC is a “Department” for purposes of the Ap-
pointments Clause. See Free Enter. Fund, 561
U.S. at 510-11 (a component of the Executive
Branch that is “not subordinate to or contained
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within any other such component ... constitutes a
“Departmen[t]’ for the purposes of the Appoint-
ments Clause”); 5 U.S.C. § 105 (an “Executive
Agency” under Title 5 includes a Government cor-
poration and an independent establishment, such
as the FDIC).*!

Respondent has presented no facts that would sup-
port a conclusion other than that reached by the FDIC
Board in Sapp. Ifind Respondent has not presented facts
to support the affirmative defense, and by applying the ra-
tionale endorsed by the FDIC Board in Sapp, I find
Respondent’s Second Affirmative Defense to be without
merit.

To the same effect, the Board in Sapp addressed the
merits of arguments based on “restrictions on removal of
the FDIC’s ALJs”. Citing no legal authority or reference
to the record, Respondent averred in his Third Affirma-
tive Defense that the FDIC Board is “unable to properly
supervise the ALJ’s actions” because the presiding ALJ
“is unconstitutionally shielded from removal by the Presi-
dent of the United States.”***

In Sapp, the Board held thus:

The issue largely hinges on the interpretation of
the Supreme Court’s decision in Free Enterprise
Fund. In Free Enterprise, the Supreme Court
held that the dual limitation on the President’s
ability to remove inferior officers that served on

%1 Im the Matter of> Michael R. Sapp, Individually and as an Institu-
tion-Affiliated Party of Tennessee Commerce Bank, Franklin,
Tennessee (Insured State Nonmember Bank), 2019 WL 5823871, at
*18-19.

%2 Respondent’s Second Amended Answer at 33.
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the Public Company Accounting Oversight Board
(“PCAOB?”) “subvert[ed] the President's ability to
ensure that the laws are faithfully executed.” 561
U.S. at 498. A “double removal restriction” ex-
isted because PCAOB board members were
appointed by the SEC and could only be removed
by the SEC “for cause.” In turn, SEC members
are appointed by the President and can also only
be removed “for cause.” Id. at 486-87. This two-
level protection from “at-will” removal was what
the Supreme Court held violated the Constitu-
tion's separation of powers doctrine because it
overly diluted the vesting of executive power
within the President. Id. at 484, 498.

In deciding F'ree Enterprise, the Supreme Court's
majority opinion specifically exempted ALJs
from the scope of its holding, stating that the
“holding also does not address that subset of in-
dependent agency employees who serve as
administrative law judges.” Id. at 507 n.10. The
rationale for that distinction is because ALJs per-
form “adjudicative” not enforcement or
policymaking functions like PCAOB board mem-
bers do. Id. Thus, Free Enterprise does not
support Respondent's arguments that the for
cause removal of ALJs performing adjudicative
functions for the FDIC violates the separation of
powers doctrine.*?

Finding the analysis by the FDIC Board in Sapp ap-
plicable here, I find Respondent’s Third Affirmative

93 I'm ve Sapp, 2019 WL 5823871 at 19.
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Defense to be without merit.

Respondent’s Fourth Affirmative Defense posits that
as the Bedrock Transaction occurred in November 2009,
it is too late now for the FDIC to bring an action under the
FDI Act, which is subject to the five year period of limita-
tions found in 28 U.S.C. § 2462.* Under Respondent’s
theory, the ingredients necessary to commencing pro-
ceedings were absent — specifically, the “filing of the
Notice and a valid tribunal.”**

Respondent offers no legal authority for the proposi-
tion that the status of the FDIC’s ALJs in 2013, when this
enforcement action began, determines the applicability of
the limitations statute.”® Instead, he cites to the require-
ment in the FDIC’s Uniform Rules of Practice and
Procedure that an administrative enforcement hearing
“shall be held before an administrative law judge” of the
Office of Financial Institution Adjudication.™”

I do not read the FDIC’s Uniform Rules as narrowly
as urged by Respondent. When the matter was presented
to the reassigned ALJ, it was held before an administra-
tive law judge of OFIA. No conclusion from this
requirement compels a conclusion that the action when
commenced was constitutionally infirm. Respondent
made no claim when the proceedings commenced indicting

94 Respondent’s Post-Hearing Brief at 38.
%5 Id.

%6 T am mindful of Respondent’s reliance on United States v. Craw-
ford, 60 F. App’x 520 531 (6th Cir. 2003) for the proposition that an
indictment after the statute has run is not timely. That is not the case
here, where the Notice of Intention was filed well within the five year
period.

%7 Id., citing 12 C.F.R. § 308(103(a).
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the credential of the ALJ, and waited until after the Board
had acted on its own motion to raise the matter.

2. Grounds for Section 8(e) Orders - Prohibition

The Federal Deposit Insurance Act authorizes the en-
try of a prohibition order removing and barring future
“participation ... in the conduct of the affairs of any insured
depository institution” when the appropriate federal
banking agency finds that a party affiliated with an in-
sured institution (1) violated “any law or regulation,”
“engaged or participated in any unsafe or unsound prac-
tice,” or breached a fiduciary duty; (2) that either causes
the bank to “suffer[ ] or ... probably suffer financial loss or
other damage,” prejudices or could prejudice depositors’
interests, or gives the party “financial gain or other bene-
fit;” and (3) that “involves personal dishonesty ... or ...
demonstrates willful or continuing disregard ... for the
safety or soundness of [the bank].”**® These three prongs
of the prohibition action are known respectively as “mis-
conduct,” “effects,” and “culpability.”™ For each prong,
any one of multiple alternative grounds can support an ad-
verse finding. An order of prohibition is supportable upon
proof of each prong so long as the misconduct creates a
“reasonably foreseeable” risk to the financial institu-
tion.™

The “misconduct” prong of § 1818(e)(1)(A) may be sat-
isfied by a finding of violation of law or regulation, unsafe

4812 U.S.C. § 1818(e)(1).
99 See Proffitt v. FDIC, 200 F.3d 855, 862 (D.C.Cir.2000).

%0 Kaplan v. OTS, 104 F.3d 417, 421 (D.C.Cir.1997); see Kim v. OTS,
40 F.3d 1050, 1054 (9th Cir.1994).
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or unsound practices, or breach of fiduciary duty.” Evi-
dence detailed above established Respondent engaged in
both unsafe and unsound banking practices, and breached
fiduciary duties he owed to the Bank. Through this evi-
dence, Enforcement Counsel met their burden regarding
the misconduct prong.

The “effects” prong may be satisfied by a finding that
“by reason of” the misconduct, the bank “has suffered or
will probably suffer financial loss or other damage; the in-
terests of the insured depository institution’s depositors
have been or could be prejudiced; or such party has re-
ceived financial gain or other benefit.”** It is satisfied by
evidence of either potential or actual loss to the financial
institution, and the exact amount of harm need not be
proven.” Enforcement Counsel have by preponderant
evidence established Respondent’s misconduect caused the
Bank to suffer, and made it probably that the Bank would
suffer, financial loss and other damage; and that Respond-
ent received financial gain because of his misconduct.
Upon such evidence, Enforcement Counsel met their bur-
den regarding the effects prong.

The “culpability” prong may be satisfied by a finding
of personal dishonesty or “willful or continuing disregard
... for the safety or soundness of” the bank.” The personal

%! Dodge v. Comptroller of Currency, 744 F.3d 148, 156 (D.C. Cir.
2014), citing Landry v. FDIC, 204 F.3d 1125,

1138 (D.C.Cir.2000).
%2 744 F.3d at 158, quoting 12 U.S.C. § 1818(e)(1)(B).

93 744 F.3d at 158, citing Pharaon v. Bd. of Governors of the Fed. Re-
serve Sys., 135 F.3d 148, 157 (D.C.Cir.1998);

Proffitt, 200 F.3d at 863.
%412 U.S.C. § 1818(e)(1)(C).
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dishonesty element of § 1818(e) is satisfied when a person
disguises wrongdoing from the institution's board and
regulators, or fails to disclose material information.””
Both the personal dishonesty and willful or continuous dis-
regard elements “require some showing of scienter.”**
“[Wlillful disregard” is shown by “deliberate conduct
which exposed the bank to abnormal risk of loss or harm
contrary to prudent banking practices,” and “continuing
disregard” requires conduct “over a period of time with

heedless indifference to the prospective consequences”.””

Enforcement Counsel by preponderant evidence es-
tablished Mr. Calcutt’s personal dishonesty and his willful
and continuing disregard for the safety and soundness of
the Bank throughout 2009 to 2011. Respondent knowingly
concealed material information from the Bank’s Board
and its regulators, and knowingly gave false and mislead-
ing answers to questions presented during this time
period. He further established a bookkeeping scheme
making it difficult or impossible for the Bank’s Board and
its regulators to discover the true nature of the Nielson
Entities loan portfolio, in order to avoid mandatory state
lending limits. Upon the foregoing evidence, Enforce-
ment Counsel has met its burden of establishing
Respondent’s personal dishonesty and his willful and con-
tinuing disregard for the safety and soundness of the

95 744 F.3d at 159-60 citing Landry, 204 F.3d at 113940, Greenberg
v. Bd. of Governors of the Fed. Reserve Sys., 968 F.2d 164, 171 (2d
Cir.1992); see also Van Dyke v. Bd. of Governors of the Fed. Reserve
Sys., 876 F.2d 1377, 1379 (8th Cir.1989).

96 744 F.3d at 159-60 quoting Landry, 204 F.3d at 1139 (citing Kim,
40 F.3d at 1054-55).

%7744 F.3d at 160, quoting Grubb v. FDIC, 34 F.3d 956, 961-62 (10th
Cir.1994),
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Bank.

Respondent owed and breached his duty of care and
candor to the Bank’s Board of Directors. Officers and di-
rectors of financial institutions are deemed to be
fiduciaries of the institution and, as such, owe the institu-
tion duties of care and loyalty.”® The duty of care requires
directors and officers to act as prudent and diligent busi-
ness persons in conducting the affairs of the bank.
Withholding relevant information constitutes a breach of
the duty of candor, even where members of the Board do
not raise questions regarding the issue.” Thus, a director
must inform other board members of any information in
his or her possession that is related to a transaction under
the board’s consideration. “It is well established that a
person can breach a fiduciary duty by failing to disclose
material information even if not asked[.]”**

I found Respondent’s testimony on key material is-
sues to be other than fully credible, particularly with
respect to his claims of having insufficient knowledge re-
garding the course of the Bank’s negotiations with the
Nielson family representative in both 2009 and 2010; and
his claim that other members of the Bank’s Board of Di-
rectors had approved the Bedrock Loan prior the
disbursement of funds from that loan. Respondent’s testi-
mony was internally inconsistent, inconsistent with
testimony from other Bank employees (including Mr.

98 Constance C. Cirino, 2000 WL 1131919 at *4 (FDIC May 10, 2000)
(citing In the Matter of Ramon M. Candelaria, FDIC Enf. Dec. and
Orders at A-2847 (1997)).

%9 Michael v. F.D.I.C., 687 F.3d 337, 351 (7th Cir. 2012) (citing De La
Fuente v. FDIC, 332 F.3d 1208, 1222 (9th Cir. 2003))

90 I'ny, re Bush, 1991 WL 540753 at *6.
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Smith and Mr. Hollands), and inconsistent with other
Bank Board members, whose testimony I found no valid
reason to doubt.

I found Respondent’s own actions in obscuring from
Bank Board members and the Bank’s regulators the true
nature of the Nielson Entities as a common group was a
knowing, willful, and ongoing effort that used Respond-
ent’s leadership position at the Bank to obstruct both the
Bank’s own auditors and its regulators from fully appreci-
ating the risks to the Bank’s safety and soundness. And I
found gross ineptitude on Respondent’s part by his foster-
ing a banking environment throughout the relevant time
period that permitted dozens of limited liability companies
known to be part of the Nielson Entities to borrow millions
of dollars from the Bank without there being evidence of
sufficient cash flow to support the loans, without there be-
ing timely and accurate appraisals of collateral securing
the loans, and without there being personal guarantees by
the borrowers as an elementary measure of protecting the
Bank and through it, the FDIC Insurance Fund.

There was, in short, no valid banking reason support-
ing Mr. Calcutt’s decision to continue to lend Bank funds
to the Nielson Entities based on Mr. Calcutt’s supposition
that because the Nielson Family had millions of dollars
that it could pay to the Bank, that members of the family
would in fact do so, when there was no legal requirement
calling for such payment. Preponderant evidence tends to
show that the risks to the Bank central to this enforcement
action could have been significantly abated had Mr. Cal-
cutt simply required personal guarantees from the
Nielson family members as support for these loans.
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Through the foregoing evidence, Enforcement Coun-
sel met their burden of establishing that Mr. Calcutt
breached fiduciary duties of care and candor he owed to
the Bank.

3. Grounds for Section 8(i) Orders — Civil Money Pen-
alty

Accompanying the Notice of Intention is a Notice of
Assessment of a second-tier penalty in the amount of
$125,000.”" Pursuant to the Debt Collection Improve-
ment Act, a second tier penalty of up to $37,500 per day
may be assessed upon cause shown.” At this daily rate,
the $125,000 assessment would be supported upon a
demonstration of cause lasting at least three days. Cause
has been shown here for an assessment that would begin
no later than September 1, 2009, when it became reasona-
ble to question the Nielson Entities’ intention and ability
to pay the portfolio’s loans. The daily rate would thereaf-
ter apply until at least July 19, 2012, when the Bank’s
external auditors, Plante Moran, determined that the
Nielson loans “should have been classified as im-
paired/non-acerual during the fourth quarter of 2009”.%%
With 1052 days between those dates, the potential second-

%! Notice of Intention to Remove from Office and Prohibit from Fur-
ther Participation, Notice of Assessment of Civil Money Penalties,
Findings of Fact and Conclusions of Law, Order to Pay, and Notice of
Hearing at 27.

%212 U.S.C § 18181(1)(2)(A) & (B) (establishing a second-tier penalty);
28 U.S.C. § 2461 (directing the heads of all federal agencies to period-
ically adjust the civil money penalties under their jurisdiction for
inflation); and 12 C.F.R. § 308.132(c)(3)(i) (73 FR 73153-01, 2008 WL
5054465 December 2, 2008) (setting the second tier maximum penalty
at $37,500 per day).

%3 EC. Ex.T7 at Bates pp. 7, 16 (page 9 in the report).
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tier penalty was $3.945 million. If anything, the assess-
ment that was presented in the Notice of Intention
understated the gravity of Mr. Calcutt’s misconduct.

A second-tier civil money penalty may be entered for
violating laws, regulations, or other requirements, “reck-
lessly engag[ing] in an unsafe or unsound practice,” or
breaching a fiduciary duty, when that action is “part of a
pattern of misconduct,” or “causes or is likely to cause
more than a minimal loss to [the bank],” or “results in pe-
cuniary gain or other benefit to such party.”**

The requirements to impose a second-tier civil mone-
tary penalty are similar to the criteria for an order of
prohibition. The only new misconduct element under 12
U.S.C. § 1818(31)(2)(B) requires evidence of “reckless” en-
gagement in unsafe or unsound practices. “The
Comptroller may satisfy the effects prong on any of the
following grounds: that the misconduct was ‘part of a pat-
tern of misconduct,’” that it ‘causes or is likely to cause
more than a minimal loss’ to the Bank, or that it ‘results in
pecuniary gain or other benefit.”**

Having considered the evidence in mitigation as re-
flected above, and for the reasons set forth above, I find
that Enforcement Counsel have met their burden of es-
tablishing a legal and factual basis for a $125,000 civil
penalty against Mr. Calcutt.

4. Recommendation

Upon the foregoing findings and conclusions, I recom-
mend the Board issue a removal and prohibition order

%412 U.S.C. § 18183)(2)(B).
%5 Dodge, 744 F.3d at 161, quoting 12 U.S.C. § 1818(1)(2)(B)(ii).
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against Respondent and assess a civil penalty against Re-
spondent in the amount of $125,000. A proposed order to
this effect is appended to this Recommended Decision on
Remand.

April 3, 2020

Christopher B. McNeil
Christopher B. McNeil, JD, Ph.D
Administrative Law Judge

Office of Financial Institution
Adjudication
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Office of Fiinancial Institution Adjudication
Appendix 1 - Proposed Orders

EDERAL DEPOSIT INSURANCE CORPORATION
WASHINGTON, D.C.

In the Matter of

HARRY C. CALCUTT III
Individually and as an Insti-

FDIC-12-568
tution-Affiliated Party of FDIC-13-11 5i

NORTHWESTERN BANK,
TRAVERSE CITY, MICHI-
GAN ALJ McNeil
(INSURED STATE NON-
MEMBER BANK)

[PROPOSED] ORDER OF PROHIBITION FROM
FURTHER PARTICIPATION AND ORDER TO PAY

On August 20, 2013, the Federal Deposit Insurance
Corporation (FDIC) issued a Notice of Intention to Re-
move from Office and Prohibit from Further
Participation, Notice of Assessment of Civil Money Penal-
ties, Findings of Fact, Conclusions of Law, Order to Pay,
and Notice of Hearing against Harry C. Calcutt, III (Re-
spondent), individually, and as institution-affiliated party
of Northwestern Bank, Traverse City, Michigan. The Re-
spondent filed a timely answer to the Notice.

From October 29, 2019 through November 6, 2019, a
hearing was held in Grand Rapids, Michigan to determine:
(1) whether a permanent order should be issued to pro-
hibit the Respondent from further participation in the
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conduct of the affairs of any insured depository institution
or organization enumerated in section 8(e)(7)(A) of the
Federal Deposit Insurance Act (FDI Act), 12 U.S.C.
§1818(e)(7)(A), without the prior written permission of the
FDIC and the appropriate Federal financial institutions
regulatory agency, as that term is defined in section
8(e)(7)(D) of the FDI Act, 12 U.S.C. §1818(e)(7)(D); and
(2) whether the FDIC’s ORDER TO PAY should be is-
sued. The Respondent appeared, personally and through
counsel, and was given the opportunity to be heard, and
evidence was taken.

Having considered the evidence presented at the
hearing and the record as whole, the arguments of both
parties, and the Recommended Decision issued by the
presiding administrative law judge, pursuant to section
8(e) of the FDI Act, 12 U.S.C. § 1818(e), it is hereby OR-
DERED, that:

1. Harry C. Calcutt, I11, is prohibited from participat-
ing in any manner in the conduct of the affairs of any
insured depository institution, agency, financial institu-
tion or organization enumerated in section 8(e)(7)(A) of
the FDI Act, 12 U.S.C. §1818(e)(7)(A), without the prior
written consent of the FDIC and the appropriate Federal
financial institutions regulatory agency as that term is de-
fined in section 8(e)(7)(D) of the FDI Act, 12 U.S.C.
§1818(e)(7)(D); and

2. Harry C. Caleutt, I1I is prohibited from soliciting,
procuring, transferring, attempting to transfer, voting, or
attempting to vote any proxy, consent or authorization
with respect to any voting rights in any financial institu-
tion, agency, insured depository institution or
organization enumerated in section 8(e)(7)(A) of the FDI
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Act, 12 U.S.C. §1818(e)(7)(A), without the prior written
consent of the FDIC and the appropriate Federal finan-
cial institutions regulatory agency, as that term is defined
in section 8(e)(7)(D) of the FDI Aect, 12 U.S.C.
§1818(e)(7)(D); and

3. Harry C. Calcutt, III is prohibited from violating
any voting agreement previously approved by the appro-
priate Federal banking agency, without the prior written
consent of the FDIC and the appropriate Federal finan-
cial institutions regulatory agency, as that term is defined
in section 8(e)(7)(D) of the FDI Aect, 12 U.S.C.
§1818(e)(7)(D); and

4. Harry C. Calcutt, III is prohibited from voting for
a director, or serving or acting as an institution-affiliated
party, as that term is defined in section 3(u) of the FDI
Act, 12 U.S.C. §1813(u), without the prior written consent
of the FDIC and the appropriate Federal financial institu-
tions regulatory agency, as that term is defined in section
8(e)(7)(D), of the FDI Act, 12 U.S.C. §1818(e)(7)(D).

This ORDER will become effective thirty (30) days
from the date of its issuance. The provisions of this OR-
DER will remain effective and in force except in the event
that, and until such time as, any provision of this ORDER
shall have been modified, terminated, suspended or set
aside by the FDIC.

FURTHER, pursuant to section 8(i) of the FDI Act,
12 U.S.C. §1818(i):

IT ISHEREBY ORDERED:

That the Respondent, Harry C. Calecutt, III, pay a
civil money penalty in the amount of One Hundred
Twenty-Five Thousand Dollars ($125,000) made payable
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to the Treasury of the United States.

IT IS FURTHER ORDERED that the Respondent
is prohibited from seeking or accepting indemnification
from any insured depository institution for the civil money
penalty assessed and paid in this matter.

IT IS SO ORDERED.

Dated at Washington, D.C., this __ day of ,
20

Board of Directors
Federal Deposit Insurance Corporation
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Appendix 2 - Respondent’s Offers of Proof

The evidentiary hearing conducted in November 2019
afforded the parties a second opportunity to present evi-
dence in support of their respective issues and claims. The
parties prepared for that second hearing by filing pre-
hearing submissions pursuant to an Order I issued on
March 20, 2019.%%

The March 20, 2019 Order required the parties to pro-
vide notice to the opposing party of the identity of
witnesses the party intended to call, and of the documents
the party intended to present to the witness. The parties
were given a May 15, 2019 deadline by which they were to
submit a prehearing statement that included copies of all
exhibits the party intended to introduce at the hearing.”
In addition, the parties were directed to identify which
witnesses the party intended to present and the following
order was entered regarding the presentation of testi-
mony by a party’s witnesses:

b. A short summary of the expected testimony of each
witness, e.g., “This witness will testify that ....” Note
that during the evidentiary hearing, witness testi-
mony will be limited to the descriptions provided in
this summary. In order to ensure the efficient and or-
derly presentation of witness testimony, the parties
are directed to identify, in their prehearing submis-
sions, by exhibit number or numbers, and page
number or numbers, the documents relied upon by
each witness, whether fact witness, expert witness, or

%6 Notice of Hearing and Supplemental Prehearing Orders, issued
March 20, 2019.

%T1d. at 2.
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hybrid expert and fact witness. During the direct ex-
amination of the witness and absent sufficient
cause to vary from this provision, only those exhib-
its and page numbers identified in this prehearing
submission may be presented to the witness by the
party calling the witness. (Emphasis sic)™

The prehearing submissions Order thus ensured that
the parties would know in advance of the hearing which
witnesses would be called and what exhibits the witness
would be presented during the hearing.

Through this set of prehearing Orders, the parties are
given the opportunity to identify the witnesses they seek
to question. Respondent in his first Offer of Proof, ad-
dressed questions he sought to present to Autumn
Berden. The questions, presented below, addressed mat-
ters that had not been raised in direct examination of this
witness. For that reason, and for that reason alone, En-
forcement Counsel’s timely objection was sustained, as
the questions sought to address matters that had not been
raised during direct examination of the witness.

Nothing in the order sustaining this objection pre-
vented Respondent from introducing testimony from Ms.
Berden on the subjects presented. The ruling (included in
the transcript excerpt here) made it plain that the ques-
tions would be permitted if they addressed subjects that
had been raised during direct examination. This was not
the only means by which Respondent could have intro-
duced such testimony, however. Had Respondent wished
to present testimony responsive to the First Offer of

%8 Id. at 3.
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Proof, if he wished to ask the questions that he has in-
cluded in his First Offer of Proof, then he needed only to
include Ms. Berden in his list of witnesses and identify the
topics she would be asked about and the documents she
would be shown during testimony. Respondent failed to
do so, and offered no explanation for this failure, with
counsel for Respondent baldly stating he did not need to
do so.

Respondent through Counsel asserts that he is enti-
tled to establish a witness’s bias and motive through cross-
examination. This is true, to the extent those traits can be
developed during cross examination. But cross-examina-
tion is limited to the scope of facts presented during direct
examination, so to the extent Respondent wanted to intro-
duce testimony establishing the bias of a witness, he could
do so either during cross-examination, by questions ad-
dressing matters that were raised in direct examination,
or by calling the witness as his own. Here, Respondent
elected to do one, but not the other.

Nothing about this analysis changes when one takes
into account the limitations imposed on the parties in ad-
vance of the hearing. Through prehearing motions,
Enforcement Counsel successfully argued for the exclu-
sion of Respondent’s proposed Exhibit 186, which was the
FDIC’s 2017 Report of Examination for Central State
Bank, and Exhibit 187, which was the 2019 Report for
State Savings Bank. The merits of this argument were
determined when I reviewed Respondent’s prehearing
statement and found nothing in the statement that would
justify introduction of Reports concerning banks other
than Northwestern for periods of time not pertinent to the
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allegations appearing in the Notice of Intention.””

Respondent argues that “nothing in the Federal
Rules of Evidence nor the Uniform Rules of Practice and
Procedure required Respondent to create a witness list
for cross-examination.””™ That is true; but by electing not
to call the witness, Respondent’s opportunity to cross-ex-
amine the witness is limited to the scope of what is
presented on direct examination.

It also is a mischaracterization of events to suggest
that Respondent was required to “anticipate the witnesses
Enforcement Counsel would call and then have to list the
documents he intended to use for impeachment.”® That
is not what occurred here. By requiring both parties to
fully disclose the scope of direct examination, the prehear-
ing order placed the parties on a level playing field, so that
they would not be surprised at the scope of a witness’s tes-
timony or the documents the witness would be shown.

Nothing prevented Respondent from identifying and
calling the witnesses and covering the topics reflected in
the following offers of proof, other than the strategic deci-
sion made by the Respondent not to identify the witnesses
in his prehearing statement. It is true that “documents to
be use for impeachment never have to be disclosed”, as
Respondent noted.”™ Impeachment documents may be in-
troduced without prior disclosure, but only to the extent
the testimony regarding the documents is within the scope

%9 Order Regarding the Parties’ Motions in Limine, dated October 4,
2019, at 6.

90 Respondent’s Post-Hearing Brief at 44.
1,
92 [d.
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of direct examination of the witness.

Offer of Proof No. 1: Respondent’s Cross-examination
of Autumn Berden

Questions for Ms. Berden, cross-examination by Mr.
Hovis at Tr. 178-87

Q. And there was a meeting that occurred in May 5
2009 where there were a lot of heated words ex-
changed. Do you recall Cori Nielson in that meeting
threatening to

8 MR. BECK: Your Honor, I'm going to object. I
think he’s talking --

10 THE COURT: Let him finish the sentence. Let
him finish the question.

12 BY MR. HOVIS: Q. Do you recall Cori Nielson in
that meeting threatening to destroy the Bank?

15 THE COURT: Now.

16 MR. BECK: I am going to object, Your Honor.
He’s referring to a May 2012 meeting when --

18 MR. HOVIS: I misspoke if I said that.

19 MR. BECK: It went beyond the scope of direct, so
I'll object. He can ask Cori Nielson about that meet-

ing.
22 THE COURT: Your response?
23 MR. HOVIS: I meant May 2011, if I said May 2012.

25 MR. BECK: I am sorry, I misspoke. He misspoke
first because he said May 2009. I misspoke when I
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said May 2012. For the record, it is May 2011 he’s re-
ferring to.

4 THE COURT: Are you maintaining the objection
or no?

6 MR. BECK: Yes, I'm still maintaining the objection.
8 MR. HOVIS: Can I respond, Your Honor?
9 THE COURT: Yes.

10 MR. HOVIS: I will be asking a series of questions
to establish the bias of the Nielson representatives:
Ms. Berden, Cori Nielson, and Anne Miessner, all of
whom are testifying at this proceeding, and these
questions are all going to go to their bias, their motive,
and their efforts among themselves to destroy the
Bank and Serub Calcutt. And this witness is a princi-
pal player in that because she participated in that
process and she’s taking the notes. So if I don’t have
the opportunity to question her with regard to the
notes she took of those conversations, then I’ll face an
objection the notes can’t be used with regard to other
witnesses in the case. So this is crucial to me in terms
of establishing bias, motive, and impeachment.

25 THE COURT: Well, it would seem to me that that
would be an appropriate thing to let us know about
ahead of time by calling her as your own witness.

3 MR. HOVIS: I don’t need to do that.

4 THE COURT: You do here. The objection is sus-
tained.

6 MR. HOVIS: May I make a record?
7THE COURT: You may.
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8 MR. HOVIS: Thank you. It’s held in United States
versus Green, 617 F.3d 233, 251 (Third Cir. 10 2010).
Proof of bias is almost always relevant. There are
other citations that I'll pass over. “Because a showing
of bias on the part of a witness would have a tendency
to make the facts to which he testified less probable in
the eyes of the jury than it would be without such tes-
timony. Bias is always relevant in assessing
credibility. Indeed, evidence concerning a witness’s
credibility is always relevant because credibility is al-
ways at issue.” Now I need not, with all due respect,
designate a witness that I am going to cross-examine
as my witness in order to establish the bias, the mo-
tive, and the credibility of that witness. I am entitled
to do that on my cross-examination. That’s what I'm
asking the court to allow me to do.

25 THE COURT: I understand your record.

1 BY MR. HOVIS: Q. There has been reference this
morning to a binder which is Exhibit 3 about all this
questioning which Mr. Beck has addressed. Were you
participatory in preparing that binder?

6 A. I was requested to provide documents that I be-
lieve went in the binder.

8 Q. And after that binder was forwarded to the
FDIC, did you have a series of meetings with Teri
Gillerlain, who also was addressed in questioning this
morning?

11 A. Yes.

12 Q. And as you've testified, she was a representative
of the FDIC?

14 A. Yes.
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15 Q. Do you recall that the first of those meetings
was on September 8, 20117

17 MR. BECK: I am going to object again, Your
Honor. It’s going beyond the scope of direct examina-
tion.

20 THE COURT: Response?

21 MR. HOVIS: Yes, Your Honor. During the course
of these meetings that the witness had with Ms. Giller-
lain, she, Cori Nielson, and Anne Miessner all agreed
that they would cooperate among themselves in order
to remove Scrub Calcutt as a part proceeding. I have
this witness's notes of those meetings of what she did
in collaboration with the FDIC, and they all go to
show the bias, the motive, and the lack of credibility of
any of their testimony in this case.

6 THE COURT: Okay, as proffered, the objection is
sustained. Ask your next question.

8 MR. HOVIS: Alright, I will make an offer of proof.
10 THE COURT: Go ahead.

11 MR. HOVIS: I am going to offer into evidence Re-
spondent's Exhibit 98.3. This was a request for
information to Ms. Berden from Anne Miessner and
Teri Gillerlain. Respondent’s Exhibit 125, September
8 following the meeting where Ms. Berden provided
letters from the Bank regarding the transfer of loans.
In fact, that was admitted into evidence this morning.
How is it, with all due respect, that the FDIC gets to
pick and choose what it provides to the court of the
information provided by this witness to the FDIC and
I do not?
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23 THE COURT: You have the opportunity to pre-
sent this all; just tell us ahead of time in your
statement and you did not do that. You did not iden-
tify this witness as yours. That’s why. End of
dialogue on this point. Next question.

3 MR. HOVIS: [Continues proffer:] Respondent’s
Exhibit 131, more information provided by Ms.
Berden. Respondent's Exhibit 186, information pro-
vided by Ms. Berden to the FDIC. Respondent's
Exhibit 144, further information provided. Respond-
ent’s Exhibit 145, further information provided.
Respondent's Exhibit 146, further information pro-
vided. Respondent’s Exhibit 175, further information
provided. I’ll now move to -- those are all e-mail com-
munications. Respondent’s Exhibit 205 are this
witness’s notes of a conversation with Anne Miessner
on March 23, 2012, in which Ms. Miessner advised this
witness that the Board of Directors at the exit meet-
ing should have fired Mr. Calcutt and gave advice to
Ms. Berden that the Nielsons probably have legal
standing to sue and have they consulted a lawyer, pre-
sumably to sue Scrub Calcutt. Further, in
Respondent’s Exhibit 205 this witness’s notice of a
meeting of June 22 of 2012 in which Ms. Miessner ad-
vised this witness “Scrub and Jackson are out,” in
which another witness in this case, Mr. Byl being
called by the FDIC, Ms. Miessner said to this witness,
Ms. Berden “Byl, he hates Serub.” Another note that
says “Don’t want no Scrub.” Further meeting oc-
curred on the day of Mr. Calcutt’s deposition in this
case, a meeting with Gillerlain, Mr. Sup, and Lisa
Thompson. Respondent’s Exhibit 126 represent that
meeting, and this witness’s notes of that meeting are
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Respondent’s Exhibit 205. Respondent’s Exhibit 203
is a communication from Ms. Gillerlain to this witness
of March 22, 2013, further communication about sta-
tus of Calcutt. “He resigned.” The purpose in doing
all of that is to establish the reason for this agenda was
simple: An act among these people to drum Serub out
of the industry.

THE COURT: Any further questions for the witness?

19 MR. HOVIS: I request that all of those Exhibits
be entered into the record, Your Honor.

21 THE COURT: Government’s response?

22 MR. BECK: Well, if he’s making an offer of proof,
that's one thing, Your Honor. I'm going to object to
receiving these Exhibits. I mean the relevant time pe-
riod of this matter is from 2008 to 2012, and he’s
talking about events that occurred subsequent to that.
I don’t think under the decision in Landry by the
board that bias is, is material here in this context. The
focus of this case is on the allegations in the notice and
if those are proved, that's all that’s required under the
Board’s interpretation of Section 8 and so I object to
the receipt of these Exhibits into evidence.

9 THE COURT: Mr. Hovis, your response?

10 MR. HOVIS: Thank you, Your Honor. This is
somewhat of an extraordinary proceeding in the sense
that the FDIC is able to both identify fact witnesses
and hybrid witnesses that are also expert witnesses.
The communications and especially those notes in-
volving Ms. Miessner in which she reflected such clear
bias against Mr. Calcutt are crucial to our being able
to challenge her credibility both with regard to her
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recitation of the facts and maybe far more so in the
context of her expert testimony. Her agenda from the
very beginning was to entrap Mr. Calcutt. While I
recognize that you've stricken our Affirmative De-
fense, that has nothing to do with it. And in the
Motion in Limine in our response I did clearly identify
that we would not try to introduce this evidence in the
context of the Affirmative Defenses that you had
stricken, but that we would try to introduce the evi-
dence because of the crucial relevance of this to
credibility and bias, as I cited to the court. That is
always an issue and it cannot be more of an issue in
this case because Ms. Miessner is their primary wit-
ness and she is the one that is giving this, this
assistance to the Nielson family. I, I think that it will
devastate the defense and I would suggest be reversi-
ble error if I'm not allowed to put in the evidence of
this bias.

10 THE COURT: I'm not at all prepared to say one
way or the other that you can or cannot get that evi-
dence in. You just can't use this witness to do it.
What'’s your next question for this witness?

14 MR. HOVIS: Well, then that concludes my exami-
nation.

16 THE COURT: Any rebuttal? Any further ques-
tioning of the witness?

18 MR. BECK: No, Your Honor.
19 THE COURT: May the witness be excused?

20 MR. BECK: Yes, we would ask that she be ex-
cused.

22 MR. HOVIS: Just so the record is clear, I did offer
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the Exhibits into evidence and I assume you are sus-
taining the objection.

25 THE COURT: I am making the decision to keep
them as an offer of proof for the time being because 1
don’t think you gave adequate notice to present these
documents to the witness. These are documents that
are beyond the scope of direct examination. And
clearly, if you wanted to have them in, clearly you
could have presented that to me and to adverse coun-
sel way before we had this hearing through the
prehearing submission and you declined to do that.
That’s the extent of my ruling. I'm not saying any-
thing about how these documents may or may not be
presented to witnesses in the future. In fact I would
expect that they would be. Any questions?

14 MR. HOVIS: Well, just for my own clarification
and not to further argue the point --

16 THE COURT: Sure.

17 MR. HOVIS: -- when we get to Anne Miessner and
I did not for obvious reasons through me identify
Anne Miessner as a witness I was going to call, I am
sure that Mr. Beck is very carefully not going to go
into any of these communications but nevertheless
they go to the heart of her bias and of her credibility
and of her motive, and none of the cases say that one
needs to identify you're going to call that witness for
that purpose. That is always part of cross examina-
tion. It is not part of my direct examination, so it
never occurred to me and I think is fundamentally
wrong that I would need to have identified this wit-
ness as my witness for purposes of saying I'm going
to use her for bias, credibility, and motive. I, I just
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think that’s wrong.

6 THE COURT: Understood. You made a record.
Anything else you need me to consider?

8 MR. HOVIS: No, Your Honor.

9 THE COURT: Thank you very much. This witness
is released.

Offer of Proof No. 2 — Respondent’s Cross-Examina-
tion of Anne Miessner

Here again, Respondent elected not to identify as wit-
nesses those individuals he sought to gather testimony
from with respect to the examination practices he at-
tributed to the FDIC. Having not identified these
witnesses, their testimony in cross-examination was lim-
ited to the subjects addressed by the witness during direct
examination. Respondent could have presented testimony
that went beyond direct examination by Enforcement
Counsel, but if he sought to do so he was under an affirm-
ative obligation to disclose his intention to question these
witnesses and needed to identify the documents he was
going to show the witnesses, if his questions exceeded the
scope of direct examination. Nothing prevented Respond-
ent from seeking to have these witnesses testify, but he
did not identify them as witnesses and as such was limited
in the scope of their examinations.

Tr. at 874-80

MR. HOVIS: The evidence that I would be offering if
I had the ability to do so would be that an investigator
was placed into the Examination, that that was not
disclosed to anyone at the Bank, that that investigator
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then worked hand-in-glove with the Nielson family in
pursuing a common objective of bringing an 8(e) ac-
tion, that the motive of both Ms. Miessner as reflected
in a series of e-mails, some of which were discussed
with Mr. Gomez was to get Mr. Calcutt on the record
in a way that would be inconsistent so as to justify an
8(e) action in e-mails that I would refer, to reference
that. As I commented with regard to the testimony of
Ms. Berden, she provided extraordinary information
as a part of a quid pro quo where in turn this witness,
Ms. Miessner, with the assistance of Ms. Gillerlain
challenged the Bank’s handling of collections with re-
gard to CB Richard Ellis, that this witness instructed
Mr. O’Neill to raise those questions, that when I went
through what this witness did in trying to pursue the
interests of the Nielsons, he characterized it as shock-
ing, that all of that collaboration continued through
the resignation of Mr. Calcutt from the Board with nu-
merous e-mails going back and forth involving this
witness and Cori Nielson about the progress with this
witness in saying in one of those e-mails the Board
should have fired him at the exit meeting to which she
just testified; And the reason I believe that that is all
appropriate evidence is because bias and motive are
always an issue for cross-examination. I cited to the
court a case with regard to bias, with regard to the
testimony of Autumn Berden. And with regard to mo-
tive I would like to cite, this is in our Motion in Limine,
United States vs. Masino, 275 F 2nd, 129, 132, 2nd Cir-
cuit, 1960. “When a witness in a criminal case is being
questioned as to his possible motives for testifying
falsely, wide latitude should be allowed in cross-exam-
ination.  Cross-examination is proper when its
purpose is to reveal bias or interest on the part of the
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witness being examined,” citing further authority.
This is akin to a criminal proceeding. It is akin to a
criminal proceeding because of the nature of the pen-
alty. While Mr. Calcutt is not going to be placed in jail
behind bars, he is if the Court Rules against him and
the FDIC upholds that, he’s going to be barred from
his source of likelihood. A banking career. And he’s
going to face a substantial civil money penalty. My
position and I believe what the law requires is that
this has nothing to do with whether it’s beyond the
scope of the direct. That’s not the issue here, even
though that’s the way it’s being framed between the
FDIC and the court. This has to do with the latitude
that is given in cross-examination. I need not have
designated this as a witness because she is entirely
hostile to my client. I believe that just as stated in
United States vs. Masino, in cross-examination I am
entitled to pursue the fact that she for years now has
been trying to get Mr. Calcutt removed, that she did
so in conjunction with the Borrower, that she acted on
behalf of the Borrower in a shocking fashion; And I
think that, I, I raise this in a quiet fashion because that
is my nature, but I wouldn’t, I, I believe it rises to the
level where this matter could be overturned, and I
want to give the court and the FDIC every oppor-
tunity to correct what I see as an egregious error. If
I lose that, I’d like to run through just some Exhibits
and pages of testimony that I would offer as my offer
of proof.

11 THE COURT: You can do that now.

12 MR. HOVIS: Okay. And when he’s done with that,
if the Government wants to make a response to the
offer of proof, it may.
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15 MR. BECK: Okay, thank you, Your Honor.

16 MR. HOVIS: The Exhibits are Respondent’s 97.3,
which references pursuing the 8(e) action. Some of
these I did go through with Mr. Gomez, but I was go-
ing to question this witness about them. Respondent’s
98 about “not letting them know we're digging.” Re-
spondent’s Exhibit 99. These are all Respondent’s.
Respondent’s Exhibit 100. Respondent’s Exhibit 101
An admission by Ms. Miessner that the purpose was
to use the answers from that September 14th meeting
in an 18(e) action, which is at 1386 of the transcript.
Respondent’s Exhibit 107, which is in evidence about
no clearer picture. Respondent’s Exhibit 106 at page
1265, Ms. Gillerlain was an investigator appointed at
the regional level. Respondent’s Exhibit 102.5, right
after Gillerlain was appointed she met with Cori Niel-
son. This is duplication with what I did with Bird, so
I'll just tell you what they are: Respondent’s Exhibits
127, R-131, R-136, R-144, R-145, R-146, R-175, R-128.
This now relates to the quid pro quo of the help that
was being provided by Ms. Miessner to the Nielsons:
Respondent’s Exhibit 130, CBRE, begins at 129. Re-
spondent’s Exhibit 133 is her direction to O’Neill to
inquire about CBRE at the September 14th meeting.
Respondent’s Exhibit 135, Cori still complaining. Re-
spondent’s Exhibit 137, O’Neill attached a two-and-a-
half page memo of the answers on CBRE. The
acknowledgement by this witness at 1269 that nothing
within those answers indicated any wrongdoing by the
Bank, the Bank was acting within its rights. Respond-
ent’s Exhibit 139, Gillerlain continues to advocate.
Respondent’s Exhibit 140, Gillerlain alleges or asserts
that Mr. Calcutt is skirting criminal activity because
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of the position he was taking on CBRE. Her lack of
experience in that area,that she’s supposed to be an
independent investigator. Respondent’s Exhibit 141,
Cori Nielson contacts Ms. Miessner directly saying “I
just wish there was a fresh face to talk to.” Respond-
ent’s Exhibit 143 where, going back to Exhibit 141,
Cori says “Can you, is there anything the state can do?
Can you forward it to the state?” Respondent’s Ex-
hibit 143 is when Ms. Miessner did forward and asked
if the state could intervene on the Borrower’s behalf.
And I'll then run through again I did this with Ms.
Berden, so I'll note them. Respondent’s Exhibit 205, a
Berden conversation with this witness on March 23 in
which she reports her opinion that the Board should
have fired Mr. Calcutt at the exit meeting. This wit-
ness suggests that has the Borrower looked into
whether they have legal standing to sue Scrub pre-
sumably directly. Respondent’s Exhibit 202, an e-mail
exchange “A little news to brighten your weekend
about the charges being filed against Mr. Calcutt.”
Respondent’s Exhibit 203, in which Ms. Gillerlain
called to report that Serub is out.

THE COURT: Does that conclude the offer of proof?

9 MR. HOVIS: Yes, the court had indicated that in
the filings that we submit we can identify parts of the
transcript that we think should be considered and so
I'll do that at that time to save time now.

13 THE COURT: Alright. Thank you. Any other
questions for the witness?

15 MR. HOVIS: No, Your Honor.
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Offer of Proof No. 3 — Respondent’s Cross-Examina-
tion of Cori Nielson

Here again, although Respondent could have chosen
to call Ms. Nielson as a witness, and would thus not have
been limited to those areas developed by the witness dur-
ing her direct examination, he elected not to identify her
as a witness. When questions arose that were beyond the
scope of direct examination, objections to those questions
were sustained.

Tr. at 1012-18

Q. And do you recall that there was a Complaint that
was filed by the bankruptcy trustee against the Niel-
son Entities in that Complaint?

14 MR. BECK: Your Honor, I'm going to object. I
don’t see the relevance to this inquiry down this line
about what occurred in the Immanuel bankruptey. It
was one entity that went into bankruptey. It is noted
in the Report of Exam from 2011, that that entity was
in bankruptcy, but I don’t see where the relevancy of
exploring what occurred in the bankruptey relates to
anything having to do with the Bedrock Transaction
or the December 2010 transaction, particularly since
Immanuel didn’t receive any proceeds from the latter
transaction.

THE COURT: Counsel, address both the relevancy
and whether that was in the scope of direct examina-
tion.

1 MR. HOVIS: Your Honor, during the course of En-
forcement Counsel’s case, the question of various
witnesses with regard to the Call Report and the im-
pact of the $2.8 million adjustment to profits in the
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Call Report and youll recall the note from Ms.
Miessner’s testimony in which it said it is the expecta-
tion of the Bank that out of the Immanuel bankruptecy
they will be able to offset what that was, and it goes to
that issue.

THE COURT: Based on that proffer, I find the ques-
tion outside the scope of direct examination. You do
not need to answer the question. You may ask your
next question.

13 BY MR. HOVIS: 14 Q. Were you involved in con-
tinuing discussions after January 1 with regard to
trying to resolve the -- well, let me back up. After Jan-
uary 1 did the Nielson Entities cease paying the
obligations?

19 THE COURT: January 1 --?
20 MR. HOVIS: 2011.

21 THE WITNESS: The timeline of specific dates are
foggy to me there. I don’t even know specifically
which date we signed that set of renewals so I'm just
not sure I can answer that specifically.

25 BY MR. HOVIS: Q. Do you recall that there were
continued -- well, do you recall that in terms of the
timing that it wasn’t until June of 2011 that the nego-
tiations broke down?

4 A. That sounds right.

5 Q. And were you involved in any of the meetings in
that period from January to June of 20117

7 MR. BECK: I am going to object that this is going
beyond the scope of direct and I don’t see the rele-
vancy of negotiations that ensued from the end of the
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renewals to June. It’s in the record in terms of the
Examination and what they found, and I don’t see that
there is anything relevant about the back and forth
between the Nielson parties and the Bank during that
time period, Your Honor.

15 THE COURT: Respond to both the relevance and
the scope questions.

17 MR. HOVIS: Yes, Your Honor. This is going to
address the issue of the bias and motive of this witness
in presenting the binder to the Regulators as she did
in July of 2010, and I am going to ask her about the
meeting in May 2011 in which she said, quote from the
prior transcript “I can destroy your bank and I'm
tempted to do it.”

24 THE COURT: I will sustain the objection. You
don’t need to answer the question. You may ask your
next question.

2 MR. HOVIS: Iintend to take the witness -- well, let
me ask a series of questions and I think we’ll get the
same result and then we’ll see if I can deal with it in a
summary fashion.

6 BY MR. HOVIS: Q. Do you recall after the break-
down in the negotiations the Bank began collection
efforts?

9 MR. BECK: Your Honor, I'm going to object. It’s
beyond the scope of direct, and I don’t believe the col-
lection actions other than as we've heard from Mr.
Bimber on Bedrock are pertinent or relevant.

13 THE COURT: Do you want to respond to both
scope and relevance?
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15 MR. HOVIS: This is going to address the issue of
motive, bias, and credibility of this witness.

17 THE COURT: Based on the proffer, the objection
is sustained on both bases. You may ask your next
question.

20 BY MR. HOVIS: Q. Do you recall the Bank exer-
cising its assignment of rents clause?

23 MR. BECK: I am going to object, Your Honor.
Again, this is beyond the scope. It’s not relevant. It’s
not even mentioned in the 2011 Report of Exam, any
issue regarding the assignment of rents related to the
Nielson properties.

3 THE COURT: Your response to both scope and rel-
evance?

5 MR. HOVIS: The same as before, Your Honor.
6 THE COURT: Same ruling.

7 BY MR. HOVIS: Q. Following the sending of the
binder to Ms. Miessner, did you have a conversation
with her with regard to the binder and the relation-
ship between the Nielsons and the Bank?

12 MR. BECK: I am going to object. Again, it’s be-
yond the scope of direct. It’s not relevant. She
testified she sent the binder to the FDIC. There was
no inquiry about who she sent it to or any subsequent
conversations and again I don’t think it’s relevant to
these proceedings.

18 THE COURT: Address both scope and relevance,
please, counsel.

20 MR. HOVIS: Same basis, Your Honor.
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21 THE COURT: Same ruling.

22 BY MR. HOVIS: Q. Ms. Miessner said to you
“This is perfect timing as we are just starting an Ex-
amination,” did she not?

25 MR. BECK: Your Honor, I'm going to object.
Again, we are repeating the same -- I have the same
objections. It’s beyond the scope of direct and it is not
relevant or pertinent to these proceedings.

4 THE COURT: Address both scope and relevance.
5 MR. HOVIS: Same basis, Your Honor.
6 THE COURT: Same ruling.

7BY MR. HOVIS: Q. Your objective in sending the
binder and providing the help that you did for over
two years to Ms. Miessner and the investigator Teri
Gillerlain was to make good on your threat to destroy
the Bank, was it not?

12 MR. BECK: I am going to object, Your Honor.
Again, it’s beyond the scope of direct and it is not rel-
evant or pertinent to these proceedings.

15 THE COURT: Response to both scope and rele-
vance, please.

17 MR. HOVIS: Same basis, Your Honor.
18 THE COURT: Same ruling.

19 MR. HOVIS: I have the same series of questions
that have been the source of an offer of proof with re-
gard to both Anne Miessner and Autumn Berden. In
order to save time, it would seem to me appropriate if
the Court deems it so that I would incorporate the
proffer that I made earlier and with regard to the
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questions that I've just been asking, there are a few
pages of this witness’s deposition that I would like to
add to what I proffered earlier. 553 through 559.

4 THE COURT: And that’s from the prior testimony,
correct?

6 MR. HOVIS: Yes, from prior testimony from the
prior proceeding.

8§ THE COURT: Alright.

9 MR. HOVIS: I would also like to note that again
simply for the record, the court struck our Affirmative
Defenses prior to the proceeding based on entrap-
ment and due process and, therefore, I have not
attempted to elicit testimony on those issues in view
of the Court’s ruling, but I do want the record to re-
flect that the same proffer we would be making on
those defenses if the court had given us the oppor-
tunity to present those.

17 THE COURT: First with respect to incorporating
the earlier offers of proof in this context, any objec-
tion?

20 MR. BECK: No, Your Honor.
21 THE COURT: Alright, and any objection to my

considering also the additional pages of 553 to 559 of
the transcript?

24 MR. BECK: No, Your Honor.

25 THE COURT: Anything else in the proffer that,
offer of proof that you care to make at this time, Mr.
Hovis?

3 MR. HOVIS: No, Your Honor.
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4 THE COURT: Any other questions for the witness?
5 MR. HOVIS: No, Your Honor.

1012-18

Note: what follows is the excerpted transcript referred to
above, from the 2015 hearing: 553-559 (Cross examination
of Cori Nielson during the 2015 hearing)

Q. And Mr. Bill Calcutt clearly stated in the Septem-
ber 17, 2015 paragraph that says “The foregoing
settlement proposal,” it’s in the middle of the page “is
conditioned upon all the loan documentation includ-
ing, without limitation, all of the terms and conditions
of the loans being satisfactory to Northwestern and
its legal counsel.” Do you see that?

7 A. I see that.

8 Q. Now this was not what you wanted. You wanted
far greater debt relief than on two properties and
that's what led then to continued discussions that oc-
curred up until June of 20117

12 A. Well, I'm not sure that we were only getting
debt relief on two properties but, yes, we needed more
debt relief than this proposal gave and, hence, we con-
tinued negotiations.

16 Q. Alright. You were asked earlier with regard to
when you sent the binder to the FDIC. I have a doc-
ument that will refresh your recollection, but let’s set
the framework. Is it your memory that negotiations
broke down in June 20117

21 A. Yeah, May or June, 2011. Probably June. Go
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with June.

23 Q. And you testified earlier that one of the, one of
the things that the Bank did in terms of collection of
the debt was to exercise its rights under the assign-
ment of rents clause?

2 A. Yes, it did that later that summer.
3 Q. And actually they did it in June, did they not?

4 A. Oh. I, I, I could be wrong. Maybe they did it in
June. It seems like it was later.

6 Q. And aside from exercising their rights under the
assignment of rents clause, the Bank also immediately
took whatever cash was available in the various ac-
counts to set off against the loans, did it not?

10 A. They did do a loan set-off.

11 Q. And in addition to that, the Bank instituted fore-
closure proceedings, as you testified, on all the
properties?

14 A. These things you are saying happened at vari-
ous dates and not all at the same time. The
foreclosure proceedings definitely happened along a
long-ish time span of dates but, yes, they did end up
foreclosing.

18 Q. But you had been told by Mr. Calcutt in that
May meeting that if you were going to insist, continue
to insist on your position that the Bank was going to
suffer all of the losses on these deficiencies, the Bank
was going to aggressively go after collection of this
debt. He made that very clear to you, did he not?

24 A. Um, I’'m trying to make sure I've got the scope
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of your question. He was clear that he would exercise
his legal remedies. I don’t, I mean you're really em-
phasizing it (pause).

3 Q. Alright. Look at Respondent’s Exhibit 85 to see
if that refreshes your memory as to when you sent the
binder.

6 A. Well, when I sent it to Lansing was I think a very
different time than when I sent it actually to Chicago
and Washington, D.C.

9Q. Yes. Let’slook at Respondent’s Exhibit 85.3. It’s
hard to read, but it's the best copy that we could get.

12 A. Am I looking for a date?
13 Q. Yes.

14 A. Maybe that’s a 7 for the month. July. Looks
like July.

16 Q. It does look like July. July --

17 A. Maybe 30th? I really don’t know. It’s really
hard to read. You can’t read the “accepted” but the
delivery date looks like definitely July.

20 Q. Anyway, does it refresh your memory that it
was sometime right around the end of July that you
put together and sent this binder to Anne Miessner
and to the OIG?

24 THE COURT: Was there a correspondence letter
that goes along with this delivery? Did you put a let-
ter in with the binder?

2 THE WITNESS: I might not have because I defi-
nitely did not put my name on anything. I might have
just sent the binder. It was sort of an anonymous
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whistleblower thing.

6 MR. HOVIS: As the court can see, this came from
the Nielson production BHN at the bottom.

8 THE COURT: Where is that?
9 MR. HOVIS: The Bates stamp.
10 THE COURT: Who is Judy Smith?

11 THE WITNESS: It’s actually Julia. I don’t know
who miswrote that on there, but I was staying with
her, a friend, a personal friend. I didn’t want to put
my company address on there and I was going to visit
her and I just used her address.

16 THE COURT: I think I know the answer to this
question, but I take it no one contacted USPS and ran
that bar code number through to get the specifics on
the delivery date?

20 MR. HOVIS: No. It appears to me from looking
at Respondent's 85.3 it has scheduled date of delivery,
and that looks to be reasonably legible as 7-20, and the
addressee is Anne Miessner.

24 THE COURT: Well, I see something that could be
a7 and a slash. I don’t know what the next --

1 MR. HOVIS: It might be better if you weren’t look-
ing at the screen, if you wanted to look at the
document itself. I think it may be a little more legible.

5 THE COURT: Well, can we stipulate at least to the
year?

7MR. HOVIS: Oh, yes. The witness has already tes-
tified that this was 2011.

9 THE COURT: Alright. Let me see the, is that the
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original or is that a copy of the original?

11 MR. HOVIS: We do not have the original. It would
have been in the Nielson production. All they would
have provided was a copy.

14 THE COURT: This does look like the month of 7-
20.

16 BY MR. HOVIS: Q. Does anything in your
memory suggest a date other than July 207

19 A. No, I don’t have a specific recollection of a date.

21 Q. Following submission of this binder, you were
contacted by the FDIC to enlist your help in the in-
vestigation, were you not?

24 A. Yes.

25 Q. How many times in the year 2011 did you meet
with representatives of the FDIC to help in the inves-
tigation?

3 A. Ireally don't even remember if we met at all in
2011. We only met a few times over the course of
these years.

6 Q. So let’s look at Respondent’s Exhibit 101.5. This
is an e-mail that you authored on September 8§, 2011
to -- and so that I don’t continue to mess up pronunci-
ation, is it Miessner? It is an e-mail that you sent to
Anne Miessner and to Theresa Gillerlain. It says
“Anne and Teri: I hope all is wrapping up well for
both of your investigations/examinations. It was nice
to meet you today, Teri.” And then you move into a
topic I'm going to pursue in a minute. CB Richard El-
lis. Does this refresh your recollection?



480a

17 A. Yes.

18 Q. And you referred to investigations/examina-
tions. What did Ms. Gillerlain say to you was her role
with regard to the investigations/examinations?

21 A. 1 think she had a title like investigator or some-
thing? And I felt like she was the leader of the group
that came to Traverse City to conduct some kind of
exam.

25 Q. What did she tell you at this meeting about what
it was she was doing?

2 A. Well, I, I already had an understanding of what
they were doing in general? Before they arrived?
Now that you showed me this, I remember that when
I ended up talking with Anne after she received the
binder, she said it’s perfect timing because they are
going to be going there and doing an Exam. I don’t
know the specifics of what’s included in an Exam, but
-- so I already knew they were coming to do an Exam.
So what exactly Teri told me she was doing different
than that? I'm, I'm not sure. I think she specifically
told me she had a sit-down with Scrub. I think she
told me specifically that she was looking through their
e-mail maybe, maybe copying, getting copies of their
e-mail database or something.

17 Q. Do you recall at this meeting she began to ask
you to help in providing additional information?

19 A. Well, when you say “began,” I don’t know about
began. I was cooperative all along. I gave them this
information to begin with, this binder, and, and any
follow-up information if they needed any. I don’t
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know who asked me what when, but I was always co-
operative.

24 MR. HOVIS: Did I move this into evidence
1 THE COURT: Yes.
2 MR. HOVIS: Thank you.

Offer of Proof No. 4: Direct Examination of Harry C.
Calcutt, IIT

When he testified, Mr. Calcutt was subject to the
same obligations all other witnesses were subject to, spe-
cifically that during direct examination the prehearing
statement describing the testimony needed to identify in
advance of the hearing which documents would be pre-
sented to the witness. The following exhibits were not
included in the disclosures required by the prehearing Or-
der, and upon objection were not presented to the witness.

Tr. at 1287

Before I proceed with further questioning for Mr.
Calcutt, in order to protect my record I would like to
make an offer of proof with regard to what the testi-
mony would be on the three Exhibits that you declined
to let me question. With regard to FDIC Exhibit 23,
that is the response of Northwestern Bank to the vis-
itation in which Ms. Miessner had testified that the
Bank did not identify reasons why the ratings that she
gave were incorrect. I was going to have the witness
testify regarding the violations and the insignificance
of those and go through the CAMELS ratings with
regard to capital and earnings to show that the Bank
did demonstrate why the ratings were wrong. With
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regard to FDIC Exhibit 44, Ms. Miessner testified at
some length about the comments made on Page 4 of
that Exhibit related to the relationship has always
performed without exception and that is the North-
western Bank response of June 30, 2011. Mr. Calcutt
had he been given the opportunity would have ex-
plained that those comments were in the context of
the criticism about the prudent banking nature of that
relationship and they were historic. They did not re-
flect the current position which was identified on page
8 which says that those loans are in default and are in
collection. With regard to FDIC Exhibit 22, a com-
ment was made and testimony was given regarding a
statement purportedly made by Mr. Caleutt relating
to blood on the pages having to do with if anybody dis-
sented on the Board that there would be blood on the
pages. I was going to have Mr. Calcutt identify that
that was a sarcastic, joke-like comment made with no
seriousness.

8 THE COURT: Very good. Do you want to make
any response to the offer of proof at this time, coun-
sel?

10 MR. BECK: No, Your Honor. We will reserve our
response to the post-hearing briefs.

Also at page 1302:

MR. HOVIS: Yes, Your Honor, Joint Exhibit 3 was
the subject of our Motion in Limine and the court
overruled our Motion in Limine so it would not have
been — and we would not have put it on our Exhibit list
because we filed a Motion in Limine to keep it out of
the court proceeding altogether. The court has al-
lowed it to come in, and so I believe I’'m entitled to
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have the witness now opine on certain statements
made in it and it’s just inconceivable that we would put
it on our list when we were trying to keep it out.

23 THE COURT: Sustain the objection. You can ask
your next question.

25 MR. HOVIS: Let me make my offer of proof.
1 THE COURT: Please.

2 MR. HOVIS: If permitted, the witness would have
discussed that there was no regulatory definition of
performing loan of which he was aware, that this doc-
ument was prepared by Mr. Jackson, that he relied on
Mr. Jackson in terms of the statement made that
these were performing loans believing that that was
in accordance with what was regulatorily required at
the time.

9 THE COURT: Very good.

Also at page 1333:
Alright, I want you to look at FDIC Exhibit 42.

7MR. BECK: Your Honor, I am going to object. It’s
not on the list of Exhibits.

9 THE COURT: Mr. Hovis, do you care to comment?

10 MR. HOVIS: Yes, Your Honor. This is another
Exhibit that was the subject of our Motion in Limine
and, therefore, we did not believe it appropriate or
consider putting it on our Exhibit list; and because it
has been a topic of the Government's case, we want to
clarify issues related to it in rebuttal.

16 THE COURT: The objection is sustained. The
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document will not go in. Do you want to make a fur-
ther offer of proof?

19 MR. HOVIS: The witness had he been given the
opportunity to have testified, that he did not see this
document, that it was an e-mail exchange between
Dick Jackson and Anne Miessner, that it’s nothing
that would have ever come to his attention.
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