FILED.

N
s
o | - MAR 21 2023
No.

THE CLERK
FFICEE M%F SRt

IN THE

SUPREME COURT OF THE UNITED STATES

BoBBY RTCHARDSON  — PETITIONER

(Your Name) -

VS.

UNZTEDSTATES OF AMERICA _ RESPONDENT(S)

ON PETITION FOR A WRIT OF CERTIORARI TO

FERST CIRCULT COURT oF APPEALS
(NAME OF COURT THAT LAST RULED ON MERITS OF YOUR CASE)

PETITION FOR WRIT OF CERTIORARI

| # -
Bobby Richardson 3 7784-083

(Your Name)

FcI BerLin , Po Box 9000
(Address)

Berln , N.H 03570
(City, State, Zip Code)

~ (Phone Number)



QUESTION(S) PRESENTED

WHETHER ©OR NoT MR, ATCHARDSOVS SPECTAL PLEA To THe Low-|
i

ER CouR Ts LACK OF FACmAL PREDICATE TURES DT cTrow PuRsuPN T
- To HIS UNOPPOSED FED R. CTv. P 12(b)(1) meTzony CoulLd NOT
BE AD TUDLECATED BECAUSE THe LOWER COuRTS DECIDE D THAT R:cameb-
SoN DID NoT MeeT THe Swrm35 CLAUSE JUR.‘IISDICTICW PURSUAN T |

T0 3 2255(&)

'WHETH&R THE CTRCUTTS SPLT T ON CowWGRESS TNTENT PURSUANT To
TETLE 28 4.sc 3 2255(e) 5“"’",”3‘5 cLause To BE TREATED AS JuRTs
DreTroNAL TN /VATURE) TH'us) EQszVﬁLENT TO THAT oF SubJecT -

AMATI'ER JURISpIc TroN OR WHETHER THE SAVINGsS CLAUSE IS A CLAIM 5

PROCESSING RuLe THAT MusT BE DECIDED APTER Anvd NOT Befope THE

- COuRT -Esmel_':ziﬁes SUB3IECT- MATTER JTURISDIcTION

WHETHER THE APPELLANT'CounTs' AFFTRMATIVE DecrsTow To DISMTSS
MR. PICHRRDSINS HABEAS PETITION PResumaBLy PuRsuAnT To Feod R.CIV.

P 12(b)(6) on THE BASIS THAT HE FALLEDP To STRTE A CAUSE OF
‘AcTZoN upoN WHICH RELIEF CoulD BE GRANTED (NDER 3 2265(e)
SAVINGS CLAUSE NOTWJ:TH.SWWD.ING) MR. RECHARDSoY DEMOVSTRATED A

Credible sSHowmnG oF Actunl TANOCENCE OF THE SyBSTANTIVE OFFEWSE

. CHRAGED IN CounT 2 OF Hrs INDIcrmenT VroLAaTed HIS CONSTITY-

TIonNAL AMENDMENT RIGHTS




LIST OF PARTIES

[X] All parties appear in the captlon of the casé on the cover page.

" [ 1°All parties do not appear in the captmn of the case on the cover page. A hst of
all partles to the proceedmg in the court whose judgment is the subJect of this
petltlon is as follows: :
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IN THE

' SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the United States COUlt of appeals appears at Appendix A 4
the petition and is

[ ] reported at N / A : o,
[ ] has been designated for pubhcatmn but is not yet reported; or,
[ ] is unpublished. -

The opinion of the United States district court appears at Appendm 8 to
the petition and is

[ 1 reported at N / A - ; O,

[ ] has been designated for publication but is not yet reported; or,

[ ] is unpublished.

[ ] For c.ases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is
[ ] reported at ; or,

[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the ' court
appears at Appendix to the petition and is

[ ] reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.




JURISDICTION

[ ] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was i ) :

[ 1 No petition for rehearing was timely filed in my case.

X A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: NOVEMBER 15, 2022 , and a copy of the

order denying rehearmg appears at Appenchx C’,

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including : (date) on : (date)
in Application No. __A

The JUI‘ISdlCthIl of this Court is invoked under 28 U. S. C. §1254(1).
Tha [ecord discloses -H’)oul- the Tower courts wWous withait Subdec+ Mmodtter

dup.sd,chon pursuan+ +o ARTicle O of +he Unitec! §totes Constitution be-
Cause no case of" C,on+r\over\s exis + - Therefore , Hus Count should notice
+he defect. Hence, Hus Cour+ oniy have Jursdiction +o u)r‘r‘-ec+ +he error of e [ower

Courts_n entertauning Hus c Se under re,ww See um+ee! Stefes V- CoRicK , 298US 435 Y90
[ ] For cases from state courts: (i936)

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ ] A timely petition for rehearing was thereafter demed on the following date:
and a copy of the order denying rehearmg

appears at Appendix

[ 1 An extension of time to file the petitioﬁ for a writ of certiorari was granted

to and including (date) on . (date) in
Application No. __A :

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).

2.



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED



]

STATEMENT OF THE CASE

0N August 6, 2008 ot 1104 /3 P.M _, Richardsm wes arrested |

ond Q@Fx:mo‘ o+ 2020 moc§ m%b\:qﬁ Streedt. Eﬁag@usmu.\:s EI\\E:*

bvo_c&em Cayse . m»qusmzﬂv mxzml m ‘cap- ReparT T .D - 2008~ ocmﬁ\mr

on m:p:u.»s 2008 ot _J:05:J0 Pm .u@+m&w%u ‘Plice cayl

Center dis patched oo Ems cadl +v nﬁrm\accvu Fire Depar+ment (“PED”)

i Mespuse +o +he mace mﬁw?@@l :id the fote of 4t Defendont,
(G 72

| CATTACHM M)EX i bit-C “*CAp-Reprt T.D: mocm-ocmcf\

/ 2

ON Auaust 6, 200% ot 1Iil:580M “P.ED artived at 2020
South mv\n\o;jow@ Street b@?ﬁmwc\,@vf@s.o( in fespnse o Hr EMS
Cod| Qame_‘n\: from- n%avcvu no:o@ Cadl O@i@&%ﬂ;@;%& CAD~ Repurt

I.D woomz 0Y244Y ond exhibi+ - K Pﬂv H:C%a+ %n?@fnﬂ 0B- 0028572 .

on hc&?i.o 2008 ot J.22:0] Ps h ﬂv OQSEQNQ ther -
EmMT mmsso@ by bc&:@ the eyes of Fg&ﬂ ond the o.u@m of wQT

ective Evan w. uo:muy who inadvertently received o face Full of mace
. In PhETrc:g B Fp’ gmn\kml +e blood pressure of +he inJuried, clean-

ted cuts and ook _90‘:\.\,9 of +he Induries . See Tried T/ S-6,Lileuten |

ont Edward 5. 3ones, ond Exhubi+ - K r CAD—Repor+ T D: 2008~ 0424 44 and .

. - (6 .
Exhibi+- K, P.F P Tnudent Remrt nNo, 08-002852

on mcscu+a 2008 at 12210 bS Lieutenent edward S. Jones’ ‘
qc‘@ as o. . Su mﬂ,suos WS Oe§2@+m thereafter, he +turned the sc-
ene over +o mmmo_& Ha,\mmtugc} and ,§€I when Defechive JTuson D.
Shorp lef+ +he SCene +o ?ON up o~ Search worrent ied Tr. 7,

Lieu +enon+ Edword S. oo:aw:




on b&b?&w;. maw 2008 ot [730P M , \:Pu‘w.»ﬁniﬂ Lo(ﬁwc@\us E?@?
ISSued oo Computerized Seanch warren+t 4o Detective Joswr D. Sher p
for 2020 south Sycumore Street, nﬁm\dwcdu <.@Sa.¢ without frs+ estub -

rurSu probable Cause cu ey oﬁ ou Sworn affidavit 9._4.»0 MENT
L mmi,or_ E&,QS._.:.

on Auqust b, Noom ot 2:35pm, o m\so%ﬁi@\u y L hwr and
5 minutes  ofter +e mxmocice of the :mui search werrent, Detec-

+ve Jason D, Sherp ms@%\:rmm o. hand writ+ten .P»nb%t? 1o Magisirate
LPQ#_@@D Ev:.u:ge ot Sﬁe +:30 She MGSNQ bated ond w\pbmo\ +the,
+Hime on Hr Seud offideui+ Pw%ca:\@ to the illepd Search warrent |
(ATIACEMENT) | € xhibiT - m “Affidavit in_supprs of Sescchwarcent > |

On  August [8,2008, P%\,ox‘siﬁu 12 %.um after +he ofrest
ond Jllepd Search and seizure , fefective Jdasun O Sharp Filed [higl
:,:cro; mm_o%+3 with He D@Tavwvcd Bureau of Police Heaclquartens
Witun +Hhot Report, Richard sm Meceived 3 Charges o8 oo (esult

of He :_mui Search and seizure eo«jﬁ% mHv Wﬁosu osmur,:csetce_.
!
Cnon - U\u#_v:i,\@v (2 Weapus Videshon (3) obstruction, of Justice

The, Soud Crimes and [of Seorch and Seizure was o(m,fusmo\ 1o

_
n u
oo&@zoo&no&imvubmvviioém 31>£§£|EF“

il i
F | Inddent Repart H 08-0137Yg

Ds wmoeswosm 2009, Todd £, EmSSu of A.T.F, apgpeared befike
Undted States 9?@5#&0 Judge M. Hunnah Lauck ON oo Crimined Com-
Eﬁ.i fesoonsive o the i Negad mwﬁ%n} and SEizure eSn:onb(ul
NO. 0%-0[3748 . See ExhibIT=N_ ** crimined complant

on gp\;cocsu 1, 2009, Aichardson wos indicted by o Feclera)
Grond Lcsu on 2£m CounTs. mG:.+ of twe nine couwnts derived from
the illeyad Search and seizur ond |or Case WNO. OB —013748.

5.




The, Courrts ore s follwwS: Possessior wiHh Hhe intert +o  distribute heroin, i

Rl u.s.c 84l (m) Ccount one) | Possessiony of o ﬁreanm /W’ﬂmun/ﬁun b& o CMWc+-;
ed Fezlon 18 u.s.c VZZCS)CJ)(com-{- +hree ) ond r)’)wKe firge Counterfrit+ obl/-
<3odr/msJ 18 usc 471 ( conts  Four +hrough Mg ). The obove (=ference Counds

os'e (‘%ponstVe, +o _Case np . 08-01 37Y§ (.Sea.f‘dh and syzw‘@ /(’/’Iﬂ?/ﬂw/

(‘,omp/a.mi} ) wa‘wef‘, Count Two , I’)a'me,ln) DIStN b“*’?{“ Loﬁ H@onry, ?/ us.c |
 34) (@) .(Ccount +wo) 15 oo Unrelated case oS to Richardsans arvest anel

/o{“ e Scud Search and Seuzwe The. Pe/ﬁ.r\abur:j Burewu of Police

Dot base Q«&Slﬂhed +N5 Lmrelwi'ed evidence Fo Cose number 08-01378] ;
See. EXhihjt — O/ Indoc+men+. ‘

on m“:} 27-28, 2009, Richerdsm proceeded o +ad b:) Jurj ‘
ond was convicked of aofl Counts and eceived o toted oF 288 ”70""”75.?

ON NoVexriber 23;2020) Richardson filed o pfazh'-hort for o« ;
Wri+ of habeas Corpus pursuen+ 1o Title 28 U.S.C 3 g4/ (a) CCwn+Two)):,
Whereas, PetiHoner was arrested on A—uqus+ 6,2008 at Z:0Y:(3 LM,

Fespons we o Cose NO. 08—0I37YR Gnd remained in wsbdj dur‘mj
He. Commission of e Crime pursuant +o TiHe 28 u.s.c 3 841 a)leonT

Two) Hhat occurred on August 6,2008 et 9:59:30 pm (Case Wo. 08- 0l3781)
(ATFACHmavT)lL motort.

oN Mok 21,2021, Richardsan filed a pe/Hhon; pursuen+ +o
Fed . CIV. P 12(b)(2) fr lack of sublect —mutter Jurisdichon, where
oS, there Is No Case in Confroversy pursuent +o %e,'s-fmd,nj re-
qume,mm‘f- of Article L § 2 of +p conshtuhor ond [or Ti+He 28 us.c
2 841(a) Ccoumt Two) L cose nNo. 08-0137817]. See Fod 2.civ. P 12(b)(1)

mohon.

oNn June 2‘{( 20214 +he D/5*h‘lc,+ Cour + or*dered +Hr mc\;c)isfrwfe
Judse, to perform o Fac+—Fmdmj (‘e,spmswg, +o Pe;hﬁcnaf‘s Fed.R.CaV, P
120X 1) Mmotort. Withan [ herJ Pow,+ -chltr\)j , the Magistrate Made

6.




the foctuad determinahon +hat tHr &S%.sn@ the uo<@>:3§+ used +p con-
vict Richardson responsive fo TiTIle 21 U.S.C S 89/(a)Ccount Two) Was Cario -
Verted and +he uncorroverted facts establish e basis of o crime that
Ocaurred 9-19 hours of4er Richardsan wous Q‘Qﬁimm and ﬁgﬁsmm n Custodyl

However | the _\3»@_%:,»#@ chu@ Mode, +he D@hoi mendahian, 1o Hrect Petrhior-
Q,m Fed . Q< P. \wavnuv Motion oS an addendum +o L hsTI32249 1 muton |-

and clismiss L hsT Clum for went of 3355 (e) Semings Clause onel [Fus]
Fed. R.Civ. P 12(b)(1) mohon as rmuot. See Magsirate. RepoeT and

mwooism:moc#&\ Appx B
on Auoust 11, 2027, the District Court odopted Hwe repor +

ond recommendoton of the Spua#n\w@ u:@@. See _District Court order,
|Acpx 6. |

: 0N September 1,202, Petitioner Filed o ,IEOG appead @9@;@.
the court of appeaf and renewed LhsT Fed . .cv.p 12(b)(2) moton S;
:u:‘_‘ of Hr Fack +hat He Dishick court did not mgm.@luo\.\ 96

~M:EQ\+ -Matter durisdichan .

on otiober 1., 202, the Court of appeads proceeded o
ﬁc:oco +e rule of law bsacei +o Fed. R.Civ. P \mmwvmuv Thus,
,O_v%s_su Fhe  government fo  (espanel no later than October 29,2024

_

See Appellatr order, APPX A
On  OCtober 15,2021, (4sAO ~New zfsmmE.)@ respoded , via

letter . s+ating Hhat +he woerden was not Served v +his matter |

,Iecw.v e qovernment will not participake i the First Circuit
ono@m%:ww See. USA O - New \..‘?3_8530 :.P\mm%m@ h@t&ui mx,\\b
ONn Novembher 15, 2022 ) the Court of agpeals adopted +e decisim

% +he U.Qﬂ_ﬂ. Count . Ses ?Do@:@@ oﬁim\, APPx > ,
o ON November 22,2022, Petioner filed a fehearing and re-

hearing en banc pefifion.

on Jonuary 18,20 23, the Court of Agpeads dechined ou fehearing

and fehearing en bung . 5ee_Appeljate order, APX G
p—




REASONS FOR GRANTING THE PETITION

The FH‘S'I%C/PQJ& pistrict ond Appe,lla,{—e Cour + AFcu‘led i
N Hs Speciod obhgation +o Uphold +he Judiciad or ticles of
;+he Cons+itution +hat glves Federad Cour+s limited Jurisdiction

Over Cases Of Condroversies 1o U\J"‘\JQh +the uUnited states Shadl |

)
+s JacKk of Sublect— Mastter durisdichon pursuen+ fo federal

1
i
i
)
i
|
{
|

ded by acts of Cengress ond tre Supreme. Court pursuent 4o
A(‘*hCJe,—ﬂI of 1"he, Consh-l-u-hm, To be S,OeuFrcD Fed. R.civ. p 12(b)
(i) permits o party 4o assert lack of SubJect ~ Madtter Jurisdict-
[OfL a_s oo defense b3 way of o motion, +o dIsmuss . Thjs cour + R

A
+ther em,oho.,snzed +Hat cum:) obdecton +o SubJect ~ma.4+e/‘dumsd/c-
.93

e o ,OM-Hj Fé-hf-/onef Maode oo Spec/oJ Plea. 10 +he [ower Cour—

lules of Civil procedures that have been promulgated ond ames

|

+¢0n7 howe,\/ef‘ maﬂ be (oised at oy Htme, _ﬁr;@gh,_S‘-/(o U.s ot

508, 126 s5.c+ (23S, 163 L.cd ad 1097. Both +he Drstrict and Appeli-.

: ote Cour+t Fculed in ‘ther Speuoul obllja;Hon pur\sucm+ +o Article

« IO "f'D oddress Petitioners Fed R.Civ. P 12{b)(1) moton. Tn +he

H

‘ Cose ot bO—P +he lower &)U(‘+S did rot order +he govemme,n—f- +-o

-
= demer—————y BB o = vew e -

e,5+u)onsh +he C,emr+s Jumsdlc,hom Vmc o Mesponse. to Pe:h-honer\s .
Fed . 2.cv. e 12(b)1) moton . On the Cen#wb +he. maﬁl&}f‘wf@

Facts outlined i [hisT 12((L) mohon . As o fesult, the mayist-
oste. Conciuded there IS no case in Con‘fr‘o\/ers«s v Suppor+ of

P@hho\ne/‘s 12(63(.13 motion - However, the Lower Courts freated
PeA-t Honers Fed R.Civ. ¢ LQUD)(:L) mohom os an oddendum o

us 3§ 12241 petitron Wit 1§ an e rror of the Law”’

,8.

k

Judﬁe, did o Fact - Fi.ndmj Mesponsive +o Pe;hﬁmel‘s JW"SO’/CHOWU |



‘/n domﬁ So. Subsequenﬂj, +he. District Court CHSI’V)/SSQC/ +e. oLetion
!-be‘ o want of SeNings Clause durisdicsion, ond He kppellate Cou-
{f“ t odopted +the District Courts order,

| The s upreme Cour+ Should exercise, 14s eﬁrmw;naﬁj power
and 9ront C,e/\-horam beCause +he /ower Counts and +His Cour+
has o Speciod Obl{_c)bhm fo Swhs@ Hsetf both on-}s owr? Sub-
Ject- matter Surisdichon ore of Subdec:/—-'me-e/‘ Jurisdichioh of e
$ri0d Court  before pr‘oceedmﬁ ﬁm%ep | _Bender V., williemsport oL eo
SCh D/s—i—.) 475 u.s 534,541,106 S-Ct+ I33%, 87 L.6d ad S0/ (/986)
P@Hﬁ‘onef“ur\ae thot +he ou—nm's Mmj b\xﬁ +he,  /ower Cowrts 1S not
OYHn error of e law’ , More so, Such achms Cenbh‘-}u-fed 6 -
obuse. OF cliscreton pwr\suamL fo Artice L Stending Pequmemerﬁt
where as, the Maﬂ/s#m Judj& mumwledje PetiHoners octuaf
TNno cence. Cloim bﬁj mMLmj +he. determinaton. Hhet Chef_"l did not.
| commit Hre Seud crime (count 2). Consequenthy, s the Districk
CmuM—s WCu’H' of Sou\)mjs Clausse Jumsc/lc;han’ that enabled e Count
o lanore, the actuad 1nnocence. Clarm, clesp/+e MHnou)Iec/ﬁ:r)j Peti Hn -~

&rs Innocence. on +he ecord. i
In +the RBendcler Cour +, +ir Supreme Court restosted cerdan
bcxs:o pmnup/es thet himit +he power of very federal Court; hold -
mb, “Federa Courts ore Not Courts of gererad Jurisdicton > They have
only He pouer +hat Is outhorized by Artide TIL of —Hf;e, Constr+u -
Jon ound Stutues enacted by Corlgress puf‘&umJ— thereto. _[Q_ This
13 o speciod Oblljazﬁon of Thus Court fo Correct+ Hhe Jefects
‘m' +e [ower Cour+(s) Nuling, pursuent o Sub Ject —m affer Jurvs-
dichon - “¢ Cwhen +he lower Federad Cour+ T Jock s Jurisdic Hun , We
howve Jurisdichon on appead 5 Mot OwC the merits bu+t me/‘e,ls A Corr-
ex,hnf') the error OF +he lower Court in Qﬂﬁfv‘wr}m;j the. sui+.7

9.




UNited stosdtes V. Q%?QA 298 u.s Y35, 440,80 (.&d /263,56 S.Ct
329 (1936) ( footnotes vsi&qv

Further more | 1R Sister Circurks are mm\l. on e Indent
of Congress, 9\:@*\:&, TitHe 28 U.5.C S 2255(e) mPcSum Clacse (IS Jurs-

Lc\zu%oic: The m?\:p@ Coneern gm e Circuit Spli+ ts rot fo Correct
He error of any Cercurt decisin . More over, s b:,io:\ps case
1ﬂmmg+ 1ssue(s) of Importance “hat go G@Q\VQ +he E&QL\P\, .mPO+m9n
e Case ot bor. IF Hhis Court does rot exercise HS @A#Pos%sp@ meE\
er +o leslve Fhe Circurt SPlit, *hen +he public WM:_ be mam&tu -
e Ced wu Federal Oc%+m Judiciad deusivv 4o place Claum Bﬁon@.wmiu
rules’ before e Judicial articles of Hhe Constiutiav , from whence |
Federal Counts Meceived 1+s limifed Lizmo:o.\qsvc;\ Anrticles of +he
| Constiuron. Further more y 1 44s Court elect ot +o resolve e spii+
OF +he Sister Circurts +hen fFederal Courts will ajter 42 Nonmad op-
eration of our adverseriaf system ; thus, Making +he Judicia) artscles
of Hr constitution obsolefe . The occused and +he public ore one ancl
He sume Hhat Share o Clear inferest |n +he JSudicial proceedings that
offect afl Citizens of He United States . Therefore, TR alcused G
wedl oLs e b:c:o. must be appraised of Ms or her 1Rgad -process .
wnmc.b,n?:uy whether or not +he 22s5s(e) Savings clause 13 Jurisdsctaon-
od IN Noedure of [ F ¥ 1S oo daum processing rule that Comes ofiter
Article T w.rgmiu,

mS?:U +has Coort Should mDS+ Cerhiorar| o wD\G uni form-
Iu to +he Courts on +the manner nuwhich Federad Courts adJud) -
| Cate Hobeas AAhon :@\_Qu Actuad imnocence Clann(s) , in Violation,
of the Fourdh ond FiF+v Amenciment of +he Conshfution Tn +he Case
at bor )+ Disirjct Cour+ 0cknuvledqe that Peditiwer 1S 1nnocent, wet
dismissed +he achun O won ¥ of Sawings clese Juri'scll cion,.

| O

_o:o:oé& 1n b“s.:w@ ie&u o\mcﬁcﬁg.\‘ +o )?:Q@ ar ucng' S% -



T T
| WHETHER 0R NOT MA. BICHA'QQSON-S SPECTAL ‘

| PLEA To THE LOWER C,ouQTé LACK OF FACTUAL l
IPREDIC,ATE JURTS DECTTZON AURSUANT TO HI'S L
|UNOPP056D FED. R.cxv. P. 12(b)(1) MoTron |
CoulD NOT BE ADIUDICATED BecAuse THE |
" ) LOWER COURTS DecIpeD THAT RICHARDSN |

\DID NoT MEET THE gS;‘\VING\S CLAUSE JURTSDT m‘

| AiRsuanT To § 2255(e)
ARGUMENT

ﬁlchax‘dsm Contends +hat the [ower Couf‘#@) howe an in-|

dependent obhjcuho.;z +o determine oS o Hhreshold mastter 1+s Sub-
Ject madtter Jurisdichion prior to making oo determination whether
te complon+ stote o éause of acton on UJ"\JC«;’L f‘@{:é{-‘ Could be
gf‘m-fed.

ON or about_March 31,202|  Pehtioner Filed o. motion

before +he Distric+ Cour+ For The, F:r‘5~+ Circu + pu(‘éuqn-f' +0
Fed R.cxv.P 12(b)(a), withn L #rsl motion 5 Pethitioner QUWENS

+hot the governmen+ used Coniroverted focts 1o _stablish +he,

foctual predicete for Jurtsdiction pursucnt +o 2/ u.s.c 3 84/(a).}

The porhcufor ,Of\e_dlcod"% For Vurisdiction 15 on esSenhal element
of ony Frederad offense . See _Standford , §05 F.3d 566 : Thus , the
elements of 21 U.s.¢3891(a) 1s &S Follows : (1) To Moenufecture

)

distribute or disgense | oo Controlled Substance, . TN Petifioners Case

Sub dudlce; +the. governmen+ estoblished e Followmj Cordroverec ore-
dlcoal'@ ﬁ)r dumédlc,hon

on or abou-+ F\uqu5+ 6, 2008  between [|A—|2n00W
In the Eostern Disirict OF \_/:r‘jmld) and witun
the dum'sd;cf'ion of Hus Court . BObbj Richardson

. did Vmow”’)ﬁl\b) lrvfemﬁona/ij ond un/aw(«]l\j

dls+rnbu+ed o MIX +ure. ond Substonce. con—
71.

et . et e o



+8:Sm o. detectable amoun+ OFf S@soi a SU—
9
edule T controlled Substarnce . SEE bmjjozmmm

Fed R.cxzv. P 12(b)(1) motion. ..

The uncontro verted %Pn+m shows +r?+ on_August 6, 2008
ot 204113 P m. ?Qqﬁivo; oS o rested wu oo STtoate agency,
{Namely), Phrms@wcnu Burecw of Police mﬁ,.o..mwud.; at 2020 South
S S +ersbur rainice . S 30F
yeoumore. Street ) P2 9, Virginio :wm@wc@i@ 5 ot 4.30PM

G Seanrth warfant wos executed ot +he Soure \ono(}omf Rom
Whence. Richordson wos afrested. ON August 6, 2008 ot 2:35 PM
I.€, 1 Hour and Sminutes of+er +me Seorch hoad been Cenducted,
+he Same officenr(s) filed o Search warven+ ofFAdewi+ n Suppor+

of +he _.:muaL search and Seizure . As o result | fuchardson wWos cha-
wuNn\ ccl‘J +he. ho:occSu Crmes: AHV mo\o:m _uscu,. So\orios ﬁbos DIs ~
i,&ct?v (2) We agn.s Violatson (3) Obstruction of Justice . The Pet -
‘Q)hvcsu Bureau of Police o&@@:m& the olboVe (eference incdent
+o0 CosSeE Np., 08-013748.

Oon %S:o%c 7, 2009 , U-S.A.0— Richmond Po\on.vma Case |
NO. 0O8-013748  from i,@ Di@&vcsu Bureau of bo:n@ Pmﬁo\a:\@ +o

!
w
i
i

+the. _:m,w& Search and Seizure described albove, . Eo\,@o,\ms U.S.A0-!
Richmond returned on additionad Count untCelated +o +he above |
(elated SQmas*..ﬂo be m_omQ.JDn.J Aichardson wios indicted ..,nox,w
Distribution of Heroin %c%mcg‘v +o 21 u.s.c S84l (a) The @So.goq

5 @:mmio: was ?&a:& +0 Case 2o 08-01378] Gm t+he _Dﬁr%ul

»

....ocsu Bureau of Poice,. Fur+hermor re, “PeDd didnot oxrest

Aichardson For Distribution of Heroin nor was he Qa%qu F:ta
m.tqm soud Clime While In State Ocu}uo@ Tn ocmq:ioDu :_me

on 3o+ Nowe. oc\_@ SQQ@B+ Aeports InNside Police Data bose resp -
ONsive to Distribufion of I@;o_é ond [or Ca.se No. 08-4378].
J
4A>.1ﬂ?013m5|v , EXHIBET_— I/_ cmnn. Latoyh Flowee, np?r..\m:“
) 12.

!




Consequenﬂg, the. Government, ET.AL, e,le;::l-?.d +o Controver+ +hel
%ewdenc,e, derived From _Case no. 08-01378] b5 3ij +he oppeasronce |

oF o Con+r‘oHed bu:j OF /’)ef‘om, lfL Suppor+ of the llleﬂa./ Seorch ond
:5&:zur‘e, As oo Ceminder +o +h45 Cour+ , Aichardsan wass Fedem/lj
mdld—ed for Distribution of Heroin PUf\SUO-ﬂ*,‘ +o 21 U.s.c S8Y/(a)

on Iomuaf‘q 1,2009. Some 19 Dcu.ts oafter Hr feturn of +he federol

iu’)chd'merrl' on or obout Ja-nuowq 20,2009 | the Government, ET AL, |
C)majre_d False incident ﬁepor+s 5lvmj -/’he oppearance Fhaot +he f
| Otf(‘%'hnj oFF:ceP Filed hus truﬁaJ r‘:z1oor+ pur‘sucm+ to o C—Mﬂ‘ollec/’

 buy +het occurred on _August G, 2008 beduseen IIA= 12 Noow (ﬁmclmwr)

, EXHzBrT I ,P3S 10-19 . ON +he Same date In ques-hon (J‘cmuarj

(

‘2(0 200‘?) ijmm Department For Forensic, Science foxed +he aN‘QS‘F—:
‘ma oFFicer ) Namely, Jason . shaw,o( PED”) o Certificate of Analysis
,(‘esponslvea +o0 Cose No. 08~-013781. (A?TACHMEN"?? ExXhibiT & _ C

TIn furthecance of +he Controver+ed 6V/dence) +He Government,
ET. AL, Used o. black merker omd blocked off +e Case numbers from
oMl of the dISC,oVer*fj Madteriol ISSUed +o HJC,ha,r‘déon used aujcuns+ Rich

ordson ot Tried ond Suppfasyub hewmjs Hotwewes Hw_ government, ET. AL

has Since Conceded +o Blar,kmj out the cose Numbers ond [or Submrh"nzj
'Hne, fodse documents inside Blchax\dsms Pre. ~Triad Dlsc,b\)ef\j Maderiad .
{ATFAU’{MENT ) Exhibi T=A_ (Vouujhn Index)

7 .

Both +he false Incident reports ond +he Certificate of Muﬁs/g
Ghow +he xact date the {‘e‘mr\ﬁ was Clecded and +he Lag Report Was
9enem,+ed '

The. governmen+ did not receive fhe actuod emdence, r‘asgmswe) 10 Ccase V0.08-0 | ,
373) unhl +he meg‘smj OFFicer entered the ewidence Into Exhibi+ while +e<sﬁﬁjmj

cx,+ -H\laJ on Ma,tj 27, 2009. See Tried TR.. 10_3___ ExmbnT.Q_

(SR

i
{
;
i

13.



UPon 9 years of FOLA m:suu +he.  Uncontroverted focts
@m#&:%@m +hat +he [edacted Case Number pursuent +o the lab

Aeport and the evidence pursuent +o 2/ u.s.c3 84/ (a) ..\_u..lmipmblw
E More Sﬂolosiuu +he. Controver+ed enidence used
,

+o Comvick Richordson for an adlege. Controlied buy +hat occurred ON
W>cm§+a 2008 8‘883 [IA—12p, the UNControverted facts establishes |
Ahat Hhe seme ovidence: pertains +o o inudent Unrelated 10 Richard-|

_

Son +Hat occurred On August 6, 2008 o+ 9:59:30PM, I-€, 9 hours after

Richordson wos arested and remained in O&&o@ OVer +he Years,
+he uncontroverted eviderce, Wous gethered from +he b@guwc@ Bureoy
of folice chuef John T Dixon I, Vinginio. Degartmen+ of Forensic

Science., Personel from +he b@?ﬁuwc.\u Police mmph\wcpl,m\& ATF |
Disclosure Pivision Qaﬁo EousA >#o_>s@u Advisor and USAO- DQJESQMN
Paraleqal ,wm@Q?:u.T AN S. Helms . From +he wo<m333§+m perspective of g_,,,
Hus _}u&IcP USAO~ Richmoand's paradeg Speciadist ANn s. Helms  Collected 4
Hocated and Meviewed records ond retrieved Files fram ourdhves pursuant
to the Prosecuton of Richardsn | Via., Federal Cour+. Thus , oo b@&a&

mmmﬁ,m: wows Conducted 0Nd 3bpages of fesponsive, FOTA documents uas
w?;ocs_@m +o Richordson .m)ﬂﬁ..)m:}m@._ww Exhibit—R_ . Ms. Helms , aussured
that €ach S+=p |y ‘SP r?:&Su of Hr FOXA Documents has been
Consistent with £.0usA and USAOS m\,oo&cgm Fu ther more. , @o.ch
_Dicd to +he Sui+ Mmode oo declarahon under the ng\l\u odn
”mv@ac%u oS +o He o(c+:m3€¢ of Hr FOTA meteriad ond FOLA

process, whick Hr documents entoils Actuald Trnocerce pursuen+ +0 w
2us.c§sui(a), False Anest, Tllegad Search and seizure, plonting /
_ﬁpébg*:u Wit evidence et . ]

:‘5 Stondard of ﬁ@S@E Ar o. Fed. R.civ.P 12(k)C1) Mo-:
tion %\3310 ou Poty to asser+ Jack of Subdect — mo.ter ,_S?w%o.,

Forn ous o defense by way of o moton fo dismiss . See Fed. R,

1.4




‘QZ\ P I2(b))D,. ¢ ObJections 4o Sublect - moter Jurisdichion | how —
QQ 5 May be. rodsed ot o1y Hme . Thus, o mpluuphts losing at Hried “

_3& move. +o QGSGm MR Coste becouse +he +riad Cor+ locked ,mcwcmo*l ‘
8
| Moddter u:\,GSO.:Q« @ru 546 U-s., ot ,Wom 126. S.c+ /235, /63 Pmm

2d /097, H&wm& oo b&lu Q\u \,B,w@ such o OE@O#S @cg i +he _

2 iy hod previously ocknowledged the +riod§ Courts Jurisdicton . Tbid. |
i The portCyd ?mwwsf\w Lcamo:oic: >o& +he burden of anm%iiu t%\
existence OF Fedepold u:?m%oio: ) >00m+9 Rowmirez V. Bonco Pofulos

. de Puecto Rico 12 F.3d. 14,20 (1s+ Cif. 2013). The Standard of e~ -
<_®€ for oo BQVKHV 30:3 fo dismiss +urns on whether +he defencd-
or3+ hos made o “Faciasor WPoixi:LCEm%oJcé attack on +he
Eﬁhiﬁﬁm Dex&o\amxs.\r IN Ce Dinastio, [P, 381 BR 512,5/8~19
Am D Tex.2007). To decde whether o S@Kt motion 1§ o facied or

w.ﬁ?o+ci Chodlenge , O Court Must determine whether the motion dis -

w‘o:+mm +he Ooéb\ﬁb.qrw oLZ\u?To:m. ﬁ@@pﬁo::u Jublect - motter Surisdic -
59

fon. . ,504 F.3d (51, /62 n.8

(1st+.Cif 2007). T€ +he 12(bX2) mohun does not dispute Subiect- mudt-

U o&;@@p\_\_c:mV +hen I+ Chadlenges 03@ the facjod M:%D.O,gou of |
+Sm Complaunt.id TF +he [2(b)(1) motion disputes +he sublect - “
38?% ?:puo&%m then 1+ Chadlenges the factued basis for mcs,_aot

1A
\381@ Jurisdickion . 1d . Under oo Factkuad Q\_i_@swm +he i‘@uocrcsm

Toc,\m\ No presumphive Hruthfulness and «. . +he Court hes discrefron _
+o adlow o&ﬁn_o_o&.._\m documents and even oo hmjied Qc&m\.to&,u hear- -

;:u 4o (escive aa_oi.@m Jurisdichonad T?Qrm. R@w@&o l},ogo Yss

F.supp 2l ot 18 ( Crvations 93:4@& The 959;.\36 Changes o_foos%;u
0N Whether e gi_qumo_ focts would oulso derde [ssues 1@\81\@

40 Hhe mer it Of +he Case . Torres —Neaton , 504 F. 3¢ ot [63,

Hﬁ the. Chadlenged focts do inwive the merits of +e Case , the

. :_

Occ.l. must Use o uc\sse&u g§u3§+ standarcl ond QJE:& oiu

15,

UU . - - .ml -




. . . |
I +he Materiod UNSdicHone focts onre o+ In cispute owncl 1
the mwing party 1S entifled to prevadl ous o matter of Jaws” |

ol mﬁ.wc,orsu.ﬂuﬁﬁb+?.oou+9 V. Fronter Poc . Aircrof+ H(zc.cw-u Hmo.:w

R

i

813 Aad 15531558 (940 cir. 1987),

.- HD ,.§® case ot bar ‘I\.m\ &Gr.,5+ cca@@ did bo,.r
ho:oﬁ +he rule of \oct ccv:Qa Dﬁc%@ +he wo<@>33m3+ to mmIE.
lish, e Courts Sublect 1\:»&6\, Jurisdictron. HDM+@0(Q He distpict -

»LCQUO order +he .39@6&;8*0 u:qu@ 40 do oo ﬁFQ. ﬂSQSu » In |

ccvcg 15 ﬁmhwc%@o\ Os\u when +e Junisdictionad Focts ove p did- | -
bi@ In +te present Cose B@iiosmﬁm uczma\oiqsi Fac+s Wwals

i
w30+ Jrv Q‘m“ocaﬁ@ however, +e Sp&xw%%m =S ﬂSQSQ 2 o term-

Sma +e ﬁo:ocoSu Uncovirovented facts:
Gt

MR Richardson's New evidence consist of  ou
n>0 Report ook mm.?&\a: He exstence of

o o?aa Sowc:o,é +hat occurred on %@mﬁ.
6, 2008 ot ¥59%:30P.M ot .@o:%%%m Place,

o,D business. The. Oo&@ number 9%@38\ +o e
o_\,cu sowc:c: 5 He, Saume CaSe Number

Hiot oppears on +he Certificate of o\sim\w
Ee\l%u.zu Hp. SubStence ot 1SSue i Count
TWo. The uncenirovernted foc+ Hhat mnr Rich-
ordlson had been arvested at noon on }oﬁr w
st 2008 ond remaned In 0Cm+oo@ ot “
+He Hme of e Saud tox,cu Violakon? and
there U no incident fepor+ generadted wu

“p P. D’ :c Supp+ of te Uc<m\,33§+m +th-

oMy of o 3%33@ Condrolled wcu See, |
Magisttate mm% ApPX B . N

| - | /6.




Instead of 3rcm+mj Petitioner +he redief r‘-Qqu;r‘ed' s a fule of [aw,
| He maﬁ,sﬁm bronded +he 2255(e) Sanings clause ous going o +he |
District Counts sublect-moatter Surisdiction apd e,ssenh'a//j meade |
O (ecommendofion +o cl/‘;m/s's Lichandsms 12(b)(1) rmoton w:%ou+;
adof(‘essmj +he, merits iFDf‘ @ want of Saw:hjs Clause Surisdichan
Se_é ,';;;a'c\,s-fpw{-e Judqé Repér‘; ond éééohﬁ?mc'“ﬁoﬂ; APPX_—S—

= ,

On _August 11,202 ; the District court adoptec] +he (epa+ .
and recommendation of Hr n’loujlsv‘r‘wke dudgg,. See District Court
‘order | APPX _A__

On _September 1, zo22 , FPetitioner filed oo +r‘me/g opp-
eal before +he Court+ of oppead omd fenewed [hus] Fed £.CiV.P
[12(b)(2) motion, v light of +he Fact fhat +he Disict Court |
;ch.d' Not scuﬁsﬁ,l (fseif of sublect-muastter Yurisdiction .

; On octoberol, 2oz | the Court of Appeads proceeded o
Follow +he rule of law, pursuent +o Fed.R.Civ. P 12(b)(2), thus, |

or\der‘mj e government to =espond Mo laster _Octobes cq,20¢ed

See, Appeads Court ordes , EX k_§_

! ONn _October 15,2021 , USAO- New Hampshire responded,
%V,'&) leter, 5+m+m5 that +he wonrden was o+ Served 1n s

 Motter, Hhws, the government will not panticipate in fhe proceed-
;;ij- See GOVQanean)s PQPIS jeH-ef*? ,E._'Xi, _;-P

; 0/1 NoVesmber [5,2022 the court of Agrals adopted +he
decision of +he District Count. See Appeads Court order , Arx A
ON _Novem ber 22, 2022 Petitioner Filed for o (‘%eowmj
Lond m/hecwmj en bane before the First . Circuit Count of Appeals

| Oon D—Oufluartj 18,2023 , The court of Appeals declined ov

Reheariy § Rehearing en bone . See Appeads Couct order, appx _C

1.




| If +hus cour+ would Find +he +ime ownd Compare Petrition-
U‘é Fed R.Ciwv.P 12 (b)1) l’ho-h'of) fFiled in bo+h %e District owel
aAppea,{ S Cour\-i- Fhis Court would detenm ine ot +he, Magishrate
Judge, cLoes no+ dlspu-fe %e uncontroverted Facts of [his] /2(6)@_)
‘:/Y)oﬂon As o (‘u.leof Jawo IF Hhe. Matental Jurisdichonal Focts |
oure no+ In d/spu-l-e +hen +he monj pax"Hj Is enhitled +o prevail oS co

: ”
Modtter of law . Torres— Ne,qron , SO F3d ot 163 (:Ls-f cir. 2007)

;C0ﬂ527u€41+13) +he ﬂ’laﬁlsh‘cd-e Judje elected no+ +o HJUOW e fule
of Law’ omd make her report ond recommendortion K faNor of |
e mOij po,r-hj , When whne  micteriod durisdictionad Foacts are not :

in dls;c)u%. on +he C,on+r‘cmj +he mqﬁ,w@aﬂ—e Mmode +he ﬁliowznj /‘41001"'/';

Lond Mecommen clahon :
7

MP. Richardson has no+ estabhished o Sod'e-

wmj claum of actuad nnocence of otherwise,

tn

] : ppopeplb InvoKed +hus Cour s 5cwmjs Clouwse
Ju,msd:d-ton Hus couwrt Jacks Jurisdiction
TO grant +he fedief F-eque&f'eo’ in hls /?70+-
Jon +o cllsn’uss, ACCowdmjlj -qu_ clistrict Jud -
ge should d%’lj Mr. Richardson's - mMohw 4o dis -
mass wc+hou+ mddress:nj +he mepits of As

arsqmen+ See. Maq;sfnafes Aegort+ _and Rec-
o Maendadion APPX_IB__ |

29
I Nn +He Cose ot bow +he Fac+ F:nclmj peRFormed by +he.
)y

mwswm JUdSQ e stablish +ha,+ Petitioners moatenjod Suriscictionay !

Fads oe not in dlspu+e.,‘i4’\MS) OS oe modter of iw) Peti+iomer s

renhted 10 e lief, See TOM e g — NeSf‘oIﬂ 504 F.3d ot /63(154-0&200’)

19
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|
!
P
i

. n .
For +hus Court+ has /onﬁ Sedtle +hat  the guestion of fFedera

Jurisdichon 1§ Separate from +the c]ueshovb of whev‘”heh +he undef*lﬁmjg

iCloum whith S;Jppor‘i's Jurisdiction fails 4o Stute oo CI“JM Lpor "‘J’VC/"]

%(’ohe}‘ can be 5r‘cm+edj E’S' 5 Bell V. Hood.) 327 U.S 6’78) ©8(-82,
.66 s.ct 773, 90 L.ed 939 (1946). Both +he District ond Agpeals |

—
|

|

ifdfnéd d/Sposzﬁofi' 1$ described as oo “,_clnive-b:j Jurisdictionad rul~ |
| :‘mjﬁ that should be accorded N precedentiad effect on +he question |
whether the federal Court had omther ity +o adSudicote he claum:

J |

Cour+ did not Sauhsﬁj 1tse i of Federod ,_)u(\,tsd,-c-hg'n) thus,, Such Un-|

{

v

|
!

H

1
i

!

Em; surt D., (7uo~hﬂjﬁfeel Co. V. citizens for o Better Envi 523 us
183 91,118 s.c+./003, 145 C.ed 26 (1998))

[Sdickionad 9ue5+mh ond (emand +us m&suzj Jurisdictionad Claing g+

For +the Forejomj (easons, tHus Cour+ Should resolve +Hus Jur-

¢

oS o m/ssuﬁj door Ke,:j, ijaﬂs r&iu,ped but+ oS o /’)’7/551,73 wedcome,

|

Mast Mequired I +he Circum Stonces , When exer\c,/smj feclerod VUriS-
chichon .

‘ING RuLe THaT MusT Be DectDep AFTER AND NOT

'BEFORE THE COURT ESTARBLISHES SURTECT - MATIER JURT-

| .
i WHE THER THE ¢TRCUrTS SPLITT ON CONGRESS IWTENT'

| PURSUANT To TrTLe 280.S.c 3 2255(e) Savlnas Clouse T0O

|

lOR WHETHER. THE SAVINGS CLAUSE TS A CLATM Pﬂocess-l

BE TREATED AS JTURISDTCTIONAL IN NATUEE_)THLLS)

EOULﬁVALENT TO THAT OF SUBJTECT— MATTER I URTSDIcTION

LS DICTION

S TANDARD OF REVIEW

The pﬁm'cwj Concern of +he Supreme Cour+ IS no+ +0 oM

‘ect exrors in Jower courd deuslmsj but+ +o decide Cases pﬁe\se,n—f-mj*
1SSues OF Importance. be:jond the purticulor facts and portes In-

éVoIVe,cf.

~

19.
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Civ. P 12(b)(2) motion Should be dismissed (o 14+out o»ddr‘essmj +he
Mecits of his osrquments.
(2) The District dudge should dismiss mr. Richandson s
g 2241 pe,+iﬁ'on for lock oP SMlnjs clouse Jurisdiction o -
0N Auqus+ 171 2021 Hhe District cour+ Oudop'f'ed fhe f‘epor‘+

Md F%Mmmdm+lon of +he, maﬁtsﬁw% Judﬁe, See. District Cour+ CY‘('/ej‘
APPx B |

on 5ep+ernber‘i 2021, Pe/h-honer Filed on ﬁm&l\j af)peoJ before
the. cour+ of oppentd ond mneoued [hs] Fed.R.Civ.P j2(b)(2) mwvm,
In Llﬁh+ of #e Fact +hat +he District Court did not Satisty Hself
of Subdect-Mmatter Surisdiction.

ON _october 1,2021, +he Court Of Agpeals proceeded +o foll-
ow +he rule of Jaw, pursuent 4o Fed. R.Civ.P 12(b)(2), Yhus, order- |

Ing the government +o eSpond No later +hen October 23,202/ . 522
AfPea s Court+ Or‘de(‘ E'X- S

on MQ_Z&&LQ USAL~ New Hampsfu% respnded, Vie
letter, Stahng ot e Wacden uas not served In Hus mwﬁerJ ~/’huS)
the 30\/emmen+ will not participate tn +he p(‘oc,eeelmjs. See. Golern=
Mments reply letter

on NO\/eme(‘lS 2022, Hr, Coort of appeals odopted Hhe de-

Cision of e Disktict Court. See_&g@hj_s_c‘g&ﬂ-_gcd_J APPX _A ] J
' o November 22,2022 , Petitioner Filed oo maheamnj and re -

{

ety i =

heouring en bene, Petiton .
on January [8,2023 5 +he Court of Appeads declined oo Re,hew‘mj
He)rmmnﬁ EN bong, - See AOOG(JS Cow\+ or\de(‘ AH”X_C___
The Seventh cmc,ud- concluded | Sechom 224 ond 2255 deafs
UJH’h (‘eme,dles)' Nedther one Is oo Jurisdichonad clause £ Jumisdict-

lon +o (esclve cloums under 3 2255, whm Mmmﬂ(\j are Mm‘vms (
|m +he. CrIMiNed PNSew‘hom Corne S Fr*om I8 Us.Cc S 3237 L3 _H&LC&
V. Warden, Y25 F 3d 386,288 (74h cIf. 2005)

21



Other sister Circuits have sphit on +he Jurisdicttonal ISsue
ot hand. IN contrast, +me £ leventh Grcuit has held that S 22s5(e)

('('Spea,k,s m', lmpe(‘wHVe, +erms (*eﬂardmj oo cdistric+ cwr-h% ponser 1o errter
foun oo pasrticular Kind of Claym *? Ond 15 +herefore Jurisdichonad m‘

nov+ure, wnllmms V. Wcu‘den 7I3 F3d 1332 I3LIo (:Lz+h [T 20/3)

Ma,nt,) other (‘,;r\(,u;+s have SLdecl wlm +he &leverrth Circu V/eu)§
For example In ou_Fourth Circurt Cose, +he fourth cmcu/+ Cansidered "

{

the scwmas clause )ssue ond u/ﬁmwb hedd +hat +he district courd |
| Jacked Jur‘lsdtcﬁm over S 224| petition because he fouled +o Scta‘7$#:(j ;
,+he, Condthons needed +o fender his § 2255 motion inadeguate O ineff-
;Q,ohve, to tes+ +he /eguH:j of his detention . f)ov‘ubt:j) e _Fourth Qlf—
cult treated 'qu, Sanings clewse 0. I+s speuaJ Oblljtvﬁtrr’b +o Sa;hs-Fj
H’S(’/l-{: of duf‘ISdIC;Hon s n’-‘ Hr swwnﬂs Clause Jurisdichon 48 equa.~ |
Vodent o RQNCIQ.IDI See Rice V. Rivera,, 617 F3d §02, §07-08 .

Senverod other courts of Appeads have +oken +us posr-/-/or’"o ,
or implied that +he Savings Clause 15 durisdiction 1in Nature . See
woo+en V. cauley, 671 F.3d 303,306 ( Gt Jis 2012)( omcugzmj whetHer
: E+Jhe use of ‘H’RSWVWBS Clause +o e&#wbhsh, Jurisdichon (enders e |
'r%ulhnﬂ 3 22yl PAifion subdect o I 2255s Statue of limitotion ),
| Harcison V. ollison ,519 F.3d 952, qo6l {9+ cir. 2008 ) ( “Becouse Horrison |
has not established Hiat his petiton /s o leg/timate S 22Y | petition
bmuﬂh‘f‘ pursuant 1o +he estape hatoh of §225§ we do not have
durisdichon under$ 2241 4o hear his aﬂQeaJ ), H:H V. Morpisen, 349
F.3d 1089, /091 (8+h <l 2003) (+he Sawings clause “ provides the Car+
'OF Incorcerodon s hauvmj Subdect ~ mcuh‘e/‘ durisdichon over oo Collater-,

ol atack on oo Convichon o serH—enc;eJ ) Cephms Vv, Nash , 328 F3d
Cig /05(2d Cir. 2003)(Ew7 here, . . pe;hﬁmer‘ invokes 224 gup,sdm—hon |
o Modse (:laJms Hat cleoml:j Could howe been pursued eonrlier ., ., +hen
e Sa)JirBS Clause, of $2255 s not Hriagered and d/Sm;ssaJ of +he 3
2241\ pehhon, for lack ofF Juriscichm | wWaented ) Garzos v. Loppin,

22.
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A:Hh Gasrzoo Can Show +hat his b@i.:ox.e s under +his Narrow
exceptiony, Lin #e Sanngs clause ] +en - .. +he district court had Juri- m
sdichion o Ogmam\, his habeas _um._r_,iiw ) m
ﬂ:@%%ﬁ%@«:@ court+ should ?&o:\@ Hr O.vocl. m\:.» -Where-as,y - |
_ECIAEP Q.;O:lu IAS Qmw.uwxcrsu o fule oS LCEuQ\o&oS which can :E\OWJ
§m%+§+ Consequence S. See. 1&&%83 562 U-S ot 43Y. To be mmmsbo "

‘he mc_o«g@ Cont has held, wﬁg%@ o. Mule ous uo_zu +o o Cowrts mc\o- :
Sect ~rmodter Jupisdichon odters e rormad Do&?&..é of our adver Suriat
System. Tndeed , 0.5 We. hawe destribed , Hs designation changes +he metud
of b@iﬂ& applied +o o- motor fo dIsmiss . Furdnecrmore nﬁz:@a. may regse.
He issue of lack of sublect-mutter Jurisdichon ot any point QS;S&.
+He :ru?ica and +he Court IS oEG&mm +o dismyss ow CaSe Suo SpIHe
W 1+ detects o durisdichonad defect. IE.

The lower court(s) branded Petitiorers Petition 5 Nomely, [his]
MNNL_ Petition ous oo mmnc:m and Successive Petifion and +\,®P¥0Q his
Rule. 121D Moton ous v - Claim nQS%Su rule’’ To be mmmoiou;ts@
lower Courts Freated n@iicsgw Ruk 12Cb)(1) mohwn pursuant Jo ARTICR
T SUbdect —madtter uc.o_m%o.ree oS an addendum o ﬁEmu 3 2241 Petrhion.

In @oSu 50, He Jower Cour+ O:psumo_ +he method of P\Sm\& opplied +o o

| Fed n CiV.P RLBILIY mohon. As o Consequence ) B Jower Courd(s) Hreated!
,Ig@ mo&SUw Q&cm@:?w oddudicatory occ(_Scs..@ both .Dw@oﬁ.r:w ond ex— |

O@&ﬁu Article TII Subdect ~mafrer Jurischicton - ;

!

. , e .
To H#us end, s covrt has held, oo Statu +c?u bvcc_w\ob IS i
Lg_m%oicsﬁ only :o Congress has clearly stated Hhat i+ s 22 Arha uw
V. /\m H Corp., 546 U.S 500,516, 126 s.ct 1235, 163 L-&d 2d 1097 (2006) |

Mole §b%+§+_uvogd3wm did not intend for b&@& Covrts fo St.%ﬁ

(6
Claum qovoowquu vc_aw +o howe P\o_,vc%o?*oﬁu ?Ci\.oslu @xn@&Su
Article T subdect - Matter Jurisdichon I+ 1S Arhcle T of +he U.S

Const, EEQ? uZ@ 95@3& 1+ ﬁ@ui?i,\o power extended 10 Cases
1O Corrroversy INn which e Ungted Sfotes 1S oo .SSJ
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leeed +Hwr restraunt of Acticke IM,32 of +he U.S Const.

Subsequentty, +he Judiciad power of +he United States 1S Vestec
[N one Supfeme Court over Cases of Comfroversy . In kgal ferms | +e

¢ é

. 3 .
So- Cadled swum:;s Clouse. Should not prece,de nor exceed +we U.S

| Const._Anticle TIT, 3 2 ,-not even_the. regulatory bod:j_mc Congress Shadl ex ~_ 1

— —

For +he For-‘e)gom'j feasons Hus Court Should resolve +he cir-
cut SPIit becanse Hus Case present issues of imprtance beyand +he pur-
Heular focks ond parhes involved . The disogreements oumag m Jower Caurts
obout Subbed- - Matter Jumsd:ohon Mlng o back seat +o o Clum Process -

1n3 f\uic ha.\/e o Seris Censequence to +he pubh,c,) whereas, lower\ Counts

o e Q)(Ceedmj +he. Artides of Congress From whence |+ feceive i+s limited

Jurisdichon,

WHETHER THE APPELLATE COURTS AFPFIRMATIVE

DPeEcTsSION TO DPISMISS /MR. RTLCHA noswé HABEAS PET-

.
i Nara N A A ke v St T et AR T s P et

ITToN FRESUMABLY PURSUANT TO FED.R .cxv.Pl12(b)
(b) ON THE BASTS THAT HE FAILED To STATE A

CAUSE OF AcTIov UPON wHIcH RELIEF Coulb BE

| GRAWTED UNDER 3 2255(e) SAvInGs CLAUSE ; NOT |
' WITHSTANDING , MR. RECHARDSony DEMONSTRATED A |
‘C‘QEDITA6LE SHowrnvg OF ACTUAL I NNOCENCE OF
:THE SUBSTRVTIEVE OFfFevse CHARGeDp TN CounT 2 OF

|
! | HES I NbIcwmenT VCoLATED HITs FoueTH AND FI FTH

| .
| AMENDMENT RZGHTS |

| L __I

1 Mr. Richardson Contends that pursuen+ to +he 1eged
precedence, set+ for+n bfj the Supreme  Court of +he Unjted states
omcl ovdopted }35 the lower courts +o Include +he Firs+ carcuit

24,



that i+ erred dtsmn$51hj fus Habeas petition , presumphive , to Fed.g,
CIV. P 12(b)(6) for fuilure o Shte & claum Upon wiuch relief could
be granted, because L[hel Failed +o 5&4—156 +1e f‘ec]w_r‘e;’_nen-fs of 3
2255 (&) Sewmings_Clause . Mr. Richardson made oo plaus)ble Show:rg that |
“he 15 cwh,«u/g innocent” of +he SubStentive offense of Cenvichon

pursuant 1o Counrt 2 of [hsT tndlc-lmen+ and *l’hereFof*e, he /S en-/r#ed.
+o  felief T
Tn P‘e/ﬁﬁoner,s Case Sub Jud/céj +he  governmen+ e Stablish-
ed e -ﬁ)/lowmj Controverted predicate for Jurisdichon as +o Count |
2 of L[LhsT indictment:
A :
ON or odoout Auaust b, 2008 between _fja=12p In

+he Eastern District of Vlfjtrb:o@ ond wHun +ne JUrI-
Sdickon of Mus Cour+ ... Bobly Richardson - - - did

ﬁnow‘nj Iy 5 Iw+€n410na/413 ound umlawfullj chistributec a

Mixture and Substunce c',on-iwm@ o detectable ;m_wm‘—
Of _heroin , oo Sthedule T Cm*fr‘olled substonce. . (ATTACH-

MENT> j’ Exiu'bi+—I.;) pys 10~-19 - Ln o.,ddH'ron the Cert-
[G‘ca&e of M“”\‘jﬁhﬁ; ’den'h{‘j”;'j +e Substence ot ISSuez

] , I count fwo wass cuss:jned 4o _CasSe aNo. 08-01378/(
(ATTACHMENT ) EX hibi+ = C |

More lmpor-f'wnH:ﬁ y the uncontroverted focts pursuant 1o the
Cer+ Ficote of oanasz:s tdenhfjmj +Hie SubStonce ot Issue v Courd TWO

aund | of Case NO.08=013781 | pertauns to o druS—Wolcmﬁon» that o
urred on Augus+ 6, 2008 ot 9.59.30 PM l.e,, %mx‘mwMS’ 9 hours

af ter Richordson wos orrested on August 6, 2008 ot [0y (3PM

ond (emouned In Cusﬁ)dq,dumnq +ne +ime +he Saud offense woes

Q,omth-ec[ (ATT;\Q,HMEN“Q Exmbt+ D‘ ¢ Lis+ of .EVents — Long Formad

|/ = nudent RpT No. 2008042540, ps_q
25.




HB o&QISf the.  uncorHrovert+ed ewidence. disclosed 4o D\@mm\hm of a

HSo_QQi‘ ?482. wmu_@m&:\o to +he alleged morning Cardrolled @: Sdinmw

\SMZ.._\V eEXhibit - I\ Omo\o.@\fo? of Latoyo. h.\ctm\,mv ol o M To Con-
ILG@L s fact, _the mo<§:§m3+ et al, blacked _out the case xt\:?\&%v

e w

i From +ne Cerhficate of p\:ﬁuua and for odl Jiscover 3&}58\ \&:g\.‘c

_: .

m\o}g&% A}Aﬂ)hx\sﬂ&mxtul B! Pre- #riad v&@%@ Dg%w%\iuu?m
wan\:E@é* et. ad, Created fodse incident re ports responsive +o_Case|

No. 08-01378]  Mlamely , On Jenuary 26,2009 , thet 15, 19 bavs after
Rithardson weas indicted on Nine 0§+u @»uﬁh@& Exhibit — H,\mm fo-
14q . Essen tiadly, +he Uncontroverted Facts estublish +e abseace of a. murn-

Sm Corriro led wcu and [or incident \\o:Q.w repor+ i Support  +hereof. Moret

over , §uo<ms:§§+ et.al, Oos#,o,\o\:v@o\ +he evidence responsive 7o |
.OPmm No. 0D—-01378] .3& Cr:NSu +he Seme ewidexe v cover - up §w

%c&um orfest and _:@ui Seaunch m Seizure . Thus , the evidence used to _
WQ\SSQ‘ Richardsm pertains to o Crime that oonczemo\ 9-haurs P,P&\,

ﬁ?mu ourrest n which he bﬁ:&sml n Dcico\u oEE@ +he +ime i%.
Amo Codled Crime tos Comm jHed, Petitioner (odsed Constrfutioned Vio —
:o,\:os,m pursuant fo L hisT Four+h and h:nle Arnend rren+ Dui\h re-!

_m_uc.\_m:\@ +o L[ hisT] fedse arrest ond actuad Esonmsnm\ clasm - \OQS*

+EOV

B

N
i .
m mm 3\_?_»3/@ the Eu:éms+ of »0,3?\ H:songnm\ 3 mm\*i_e:@\

wmm@_nm +o obtaun (eview of hus claams @& m}ovc:\G dhat L[Lhisd case

¢
ﬁo(:m into Hhe  Narrow Q?ww of cases :31:8&#3,@ o Ffundamented

229 £3d 1329, 1333 (5+A

o i b R e e T

3609&3_9&0 of L:Mih@. 0053@: V. \fxp :
mo% 1997). |
— -

| Tn Schiu +te Supreme Court has estob lished oo Q%Eg
w _Scndup P

J
VQES of Actuod Innocence. IN mnEch +he Cour wmooux:N@Q 3

et e A bt A T e i

me +hot oo uroi_s,u of oxduad INNocence Can Serve &s o m?+@a
%9

:t?u Afor n:«,mciu s E&O@QS\,&J ce fFouu [ +ed cons+i +utronad cloim s .

|
M
!
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| See Schlup, 513 U.s ot 315. An oackuad innocence claum Hhat II’I;Vo/V&Sé_.

ConsHtutuad error must be Suppor+ed wih new (eliable euvidence Gh- |
other 1+ be exculpaﬂ‘or‘j Screntric ewidence -h"us-l—wor‘#y eye witness *
| sccounts ;) or uw-hc,a,l phﬁs:cou——wtdence- -thet wass no+ pr‘esefr+ed~a«+

H:ovl Schz{up vDeJo 513 us 298,329, /15 5 <+ 85/ J36 L.€d 2d 808

(I‘HS) Tn +he sch,luo qa,+ewcu4 Innocence. Clagmy e Supreme Cour +

held ! Sch,lups Conshtutional Claums were rpdt based on his innocence |
hut Instead on hus arqumen+ that the Inetfectiveness of his courrsel
under Strickland V. Washing for 4 Y66 U.S 668, 8o L.e€d 2d 67y, Loy S-C+ |

H

2052(1?8‘()O.nd +he pr‘osecu-for‘s w:\}hholdlrij of ?zwdenc;a I Violaton
OF Atady V. Maryland; 373 US 83, /0 L.Ed 2d 2/5, 83 S.ct 22994 (1963);
denjed I'um consH+utionad protections. See_schfup , 513 US ot 314,

- SChup , however , faced procedural obstacles o these claims. In

Cases where the petitioner has fled o Successive of abusive wri4
ior‘ where he or she has Committed oo proceduraf defou I+, +he petition

ief Cannot establish Cause and pr‘eAUdice) he or she can obtain e-
Vtw of his or her Constitutional Claims only by Shazu/nj that he o |

}
|

»She fadls wlthin oo _Narrow class of CmS&s lmp/ICazth o funda -

i Mentod MISCM(‘lan, of Ju&hce P{\ownj Ouducu 1NNoCerce /S o way

1

+o demonswtroufe, ot or)e,s CoLse Fuls w:#um +hat _arrow cfass .

b 2 BN
See ;d ot 3I4-15. Thus -I-:jpe of C\«C:‘utu tnnocemce, 1S not oo Sub-

[Stantive Cloum In I+5ehC but /s o 3q,+eu)o:4j %f\oujh wpumalp,ﬁ,

[ +1oner Mus+ poss fo obtuin (eview of defau iHed SubStan+ive Cloyms,
In schlup, He Petitioners Claim of innocence was Mot a. basis For
hus relief, Instead hus octued felief Would be based on the Vadidity
of stricklond and 6{‘&:13 Claums. Schjups Innocence Claum +Hws was
no+ H-se,fP o ConsH+utionad cloum, but Instead oo qurwmﬂ +hr0u3h whith
. hobeas petitiner must pass o howve s other wise barred Constit-

391
u*honod cloaum C/OY)SfdQ/\Cd on He merits . 1d ot 3/5(7uo41nj Herrera

506 W.S af '-fo‘f) .

b/
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E’UMH’\Q SChiup 4 PetiHonens octued innocence 1S [ us] Cénsﬁ+u+iona4 and

§Sub5+o.n+rve claum{s) In itself, jn which Ais actua Medisf 1S based upon.
: (A4
! Aﬁoezﬂocfe Courts, &Vleu) de rnovo o districk CLwr‘+s dernjal of

(‘Q/IIGP I 3 2254 habeas Corpus pr‘oaae,dmjsJ ej, -Barbe V. MCBmde 52/

F 3d ¢ L/’-/3 Y52 (klf"‘(u(‘ 2008 ), Far‘-f‘nef\mor\aJ we mwewﬁx abuse. o»f‘o//swe-

-f'/on,, howw, Suth o courts decision not +o C‘oﬂdulc;iL an @uldenﬁa.f‘j henm@.

See. ConaMiay V. RIK, 453 F.3d 567,582 (4™cip. 2ook). Consequentty,
by

O Court necessw:‘lj abuses s discretion when 1+ mMakeS os error of faw)

See /d F/na,fjj H’L q,ase_ssmj whether o 3 225Y clum has been ,Qﬁqaer*/\c]'i

cl:5m/55ed wHneut an e»wdenhcmd heax‘mj or discovery 5 WR Must evaduate

I+s under‘lﬂmj Mlejtuhons pu(‘SuM‘f' 1o Yhe prinaplks of Fedeqal Fule of
Cwil Procedure 12(b)(6)_Id

rn Pt Honers Cose Sub Judice , the mﬂﬂlé'h"q:l'b Judge cid

i
i

& Foct - Fmdmj per pistrict Coun+ Judge ond made +he determina-
hon Hhat Petihoner 1S octuadly Innocent as fo 2 us.c $8yi(a)
((Loun+ +wo) ond chd not maile ony factud dispute Fo Sey otherwise)
_I_C‘__ More pmpor\-l—anﬁj, +he DIstrict and Appellate Court abused i
Hq%(‘ discretion , thws mazkmj o enror In faw, when both courts o -
ov‘g{—e,d Hr Re\cbw"+ ond Recsmmendation of +he ma[j/\sﬁ\ouf-e Judje, n
iok>:r13 So, the Drstrick Court &SSen*ha/I\cj dismissed p@.:h*/‘l()ner‘s actuad

Inocen ce Claum,, pursuent o Feol. . V.2 12(b)(6), for o Feilure 4o |
State oo Couse of acton upn whith (elief could b@ﬁmf—eo/ uneler i
'3 2255 (®) Sowings Clause. When the District Count elected o chsmiss
!Pe,ﬁﬁone/*’s aum, Vial, Fed.R.Civ. P 12(b)(6) Standards | +he Appellate ;
Coul+ %ex‘eaﬁlﬂf‘) must assesSs +he unde/‘//hm;a aim for Focks in |
clis pute ond Jor whether Petitiones fuiled o State e Claimi vpon u,#uch‘
refief could be Sr‘cm{'ed- Thus cour+ has /O”f) Setted +hat, “w‘o Sww'veg
o Rule 12(bX6) moton, o Complain+ mus + Cortbeun,  Suffi cien+ Factual
matter to State o Cleum +o redief +hat 15 plausible on 1S Face See

Bedl ATI Corp V. Twombly, 550 U'S 544, 570, 127 S C+ 1955 167 .ed 2d

929 (2007) | N o8

!




In +he Coase ot bar, Petitoner made o plausible cloum on 145 face
+o survive te Fed £.CiV. P 12(b)(6) determmnahon by the Districk Caurt.
To be mnmo.ﬁo tre S?ua#,i@ Judge Mmade +he Foctued Q@Q/S\i#ee
+Ht RiChardson_ IS nnocent as_to Count +wo_of L husT. 3&5}3@3\.
When e District Court- mxn%*mm +he Factuad Q%SSQE; of 130
Eoéﬁi,?r@ L:au@ as +o Richardsons iocence. +hen  when 32\\@
Qno: such o. meton DQS\,@M Q%ESS@ :q ‘all ¥ Facts affeq-
ed Cin Hr Q§EE:+U when Viewed 1n +he \G\i mes+ Favoreble
4o Hie miPS.I.Dng Mender +he %\Ezibn,m errtiHe ment 4o 30\‘%\\8&7
I@ u See OCasio— Hernendez V. hovi\_m\olmsaw*. LYo F3d 1,14,
mum+ Q.ﬁ. 20ll).In +he Present Case , Richardson bvi&m& +he Dis-
Frick Court with o plausible Clam upon which ellef Could be gr-
anted, Support by He Magisirate u:mu@. Thus, o avored oo mersitor-
Jous review Inwhich +he PetiHwer wuild prevail, the UDN?R.\,T
Court edected +o ohismyss [ s achon pursuant o Feo R.CIV.P.12
(b)(6) Aor Fodlure +o State o Haum upon which, Medief Could be
granted. Such o Fuling Gu +3@ D/strict Count 1S o:onim*\?,op\:u
oppsed tv the same ﬂpb+|.n30:® U& Jhe DiSHrr ct Count. on He
One. hand 5 ‘e District Count P@KSQEFO\,@P PetiHoners plausible
Claum on Ochuad innocence . However, on e otren hand, the Seme

n\ecﬁu\, Is MP&SU ﬁi\_mun_ do not acknowledge o Olausible clam for
e Want of mgiu,m clayse durisclicHon ”?

Petitioners fourtn Amendment was Violated ot e outses of
Hus cose where ass 5 :t\w\,@ was Not. probakle cousk o arrest+ and
_D?su the Criminad b_)eo&me:mw P@§&+ ham u»w@@ EVons V. Chal mers 703
 Fuethermore Richardsons actual Mnotence. Claum and undawfisl Search
and Seizure ot hus place of business | adse ConsHtute Viojattm Uneer
e Fouethh, FIFTH ond Fourteenth Amendment UndBr +ne equal protectin
of te laws of +he Unied Stk s Consttution _See Fourth , FiFTH

oxicl Pourteenth Amercd mend(S).
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J More. vi.ogu

For +e m%m,wo_su reason s, Hus court Should gran+ Cerioras
P oddress 17 deprivetion Of +he Furth, FiFTH and FoukTeenh A-meridiment,

) the _public has oo vested inferes+ i1n how. Federal Cuxls| |

mo,wmo_ 4o Federal Rules of O,,\S.\ \O\:.,RSP\ Procedures mMmasdated @Q +he |
Supreme, Count and Q@s&m.

“address and adudicate Clayms S<,oZﬂ\G constiomnel” irv T\._U,:x»\,n:., --




 CONCLUSION

The petition for a writ of Certiorari should be granted:

Respectfuily submitted,

oty Reehondoon,

Date: _March 21) 2023
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