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OPINION”

PER CURIAM

Aaron Bressi, a prisoner proceeding pro se, appeals the dismissal of his civil-rights

action. We will affirm.

* This disposition is not an opinion of the full Court and pursuant to .O.P. 5.7 does not
constitute binding precedent.



Bressi, who is serving an eight-year prison sentence, brought this action under 42
U.S.C. § 1983 against the Pennsylvania Parole Board and three state employees
associated with the Board, alleging that his substantive due-process rights were violated
when he was denied parole. Attached as an exhibit to the complaint was the Parole
Board’s decision denying parole, including its reasons for doing so. For relief, Bressi
requested one million dollars in damages and to be released from prison custody.

The District Court granted Appellees’ motion to dismiss, and dismissed the
complaint with prejudice for failure to state a claim. Bressi timely appealed and the
matter is fully briefed.!

We have jurisdiction over this appeal pursuant to 28 U.S.C. § 1291. We exercise
plenary review over the District Court’s decision to grant a motion to dismiss for failure
to state a claim pursuant to Federal Rule of Civil Procedure 12(b)(6). See Newark Cab

Ass’n v. City of Newark, 901 F.3d 146, 151 (3d Cir. 2018). To survive a motion to

dismiss for failure to state a claim, a complaint “must contain sufficient factual matter,

accepted as true, to state a claim to relief that is plausible on its face.” Ashcroft v. Igbal,

556 U.S. 662, 678 (2009) (quotation marks omitted). We accept all factual allegations in
the complaint as true and construe those facts in the light most favorable to the plaintiff,

Fleisher v. Standard Ins. Co., 679 F.3d 116, 120 (3d Cir. 2012). We also construe

Bressi’s pro se pleadings liberally. See Erickson v. Pardus, 551 U.S. 89, 94 (2007) (per

! Bressi has also filed motions for default judgment, for the appointment of counsel, and
to proceed in forma pauperis for purposes of his counsel motion. These motions are
denied.



curiam). Additionally, we can consider the Parole Board’s decision attached to Bressi’s
complaint in determining whether the District Court’s dismissal was appropriate. See

Davis v. Wells Fargo, 824 F.3d 333, 341 (3d Cir. 2016) (explaining that in evaluating

whether a Rule 12(b)(6) dismissal was appropriate, we may examine “exhibits attached to
the complaint, matters of public record, as well as undisputedly authentic documents if
the complainant’s claims are based upon these documents™) (citation omitted).

The District Court did not err in concluding that Bressi failed to state a claim fora
substantive due-process violation because the reasons provided by the Parole Board,
including Bressi’s failure to accept responsibility, were not arbitrary or conscience-

shocking. See Holmes v. Christie, 14 F.4th 250, 267 (3d Cir. 2021); Newman v. Beard,

617 F.3d 775, 782 (3d Cir. 2010) (holding that the denial of parole based on an inmate’s
refusal to admit his guilt did not violate his substantive due-process rights).> The District
Court did not abuse its discretion or otherwise err in dismissing the complaint without
providing Bressi an opportunity to amend, because amendment would have been futile,
given the simple facts of the case and the reasoning provided by the Parole Board.

See Grayson v. Mayview State Hosp., 293 F.3d 103, 108 (3d Cir. 2002).3

2 The reasons provided by the Parole Board for denying parole were Bressi’s “prior
unsatisfactory parole supervision history”; “[r]eports, evaluations and assessments/level
of risk indicat[ing] [his] risk to the community”; his “failure to demonstrate motivation
for success”; his “minimization/denial of the nature and circumstances of the offense(s)
committed”; his “refusal to accept responsibility for the offense(s) committed”; and his
“lack of remorse for the offense(s) committed.” (Dkt. No. 1-1 at 1).

3 Additionally, in this regard, we note that Appellees correctly asserted several more
reasons that dismissal was appropriate, including that, to the extent that Bressi sought
release from detention, habeas corpus was the only means he could employ, see Preiser v.

Rodriquez, 411 U.S. 475, 500 (1973); the Pennsylvania Parole Board is not a cognizable
3



Accordingly, for the foregoing reasons, we will affirm the District Court’s

dismissal of Bressi’s complaint.

§ 1983 defendant for money damages, see Thompson v. Burke, 556 F.2d 231, 232 (3d
Cir. 1977); two of the individual Appellees, Dunn and Smith, were entitled to immunity
from claims for damages as Parole Board Members exercising their adjudicatory duties,
see Harper v. Jeffries, 808 F.2d 281, 284 (3d Cir. 1986); and the complaint was barred by
the favorable termination rule of Heck v. Humphrey, 512 U.S. 477 (1994), which we
have applied to Parole Board decisions, see Williams v. Consovoy, 453 F.3d 173, 177 (3d

Cir. 2006).
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JUDGMENT

This cause came to be considered on the record from the United States District
Court for the Middle District of Pennsylvania and was submitted pursuant to Third
Circuit L.A.R. 34.1(a) on September 21, 2022. On consideration whereof, it is now
hereby

ORDERED and ADJUDGED by this Court that the judgment of the District
Court entered March 2, 2022, be and the same is hereby AFFIRMED. Costs taxed
against the appellant. All of the above in accordance with the opinion of this Court.



ATTEST:

s/ Patricia S. Dodszuweit
Clerk

Dated: November 30, 2022
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

AARON BRESS, No. 1:21-CV-01265
Plaintiff, (Chief Judge Brann)
V.

COMMONWEALTH OF :
PENNSYLVANIA PAROLE BOARD,
etal., :

Defendants.

MEMORANDUM OPINION
MARCH 2, 2022
Plaintiff Aaron Bressi filed the instant pro se Section 1983! action, claiming

constitutional violations in relation to his parole denial.? Defendants have moved
to dismiss the complaint in its entirety. Because Bressi plainly fails to state a claim
for relief, the Court will dismiss his complaint.
L BACKGROUND

Bressi is currently serving a four- to eight-year sentence for state crimes

including terroristic threats, aggravated assault, simple assault, and driving

42 U.S.C. § 1983. Section 1983 creates a private cause of action to redress constitutional
wrongs committed by state officials. The statute is not a source of substantive rights; it serves
as a mechanism for vindicating rights otherwise protected by federal law. See Gonzaga Univ.
v. Doe, 536 U.S. 273, 284-85 (2002).

2 Doc. 1.



infractions.> He alleges that he was denied parole on June 1, 2020, and then again
on May 10, 2021.* Bressi maintains that, prior to his May 2021 parole interview,
he had a misconduct-free history and followed all the “laws and rules” while in
state custody.” He further alleges that he spoke with defendant Ms. Stanton in
April 2021, provided her with his “Parole Plan” and evidence showing he is
innocent of his crimes of conviction, and was assured by Stanton that she did not
see any reason why parole would be denied a second time.® -

Bressi’s parole interview was held via video conference on May 3, 2021, in
front of defendants Terry Smith and Leo Dunn.” The Pennsylvania Parole Board,
which Bressi also names as a defendant, denied parole one week later, citing six
separate reasons for its decision.® Bressi avers that he sought reconsideration of
the Parole Board’s denial, which was likewise rejected.’

Bressi filed suit in this Court on July 13, 2021, naming as Defendants the

Parole Board, Stanton, Smith, and Dunn.!® He asserts a single constitutional tort: a

substantive due process violation under the Fourteenth Amendment to the United

3 See Commonwealth v. Bressi, No. 1887 MDA 2017, 2019 WL 1125670, at *1 (Pa. Super. Ct.
Mar. 12, 2019) (nonprecedential).

Doc. 1 at 2.

Id at3.

Id. at 3-4.

Id at1,4-5.

See Doc. 1-1 at 1.

Doc. 1 at 7-10.

See generally Doc. 1.

O 0 N N

10



States Constitution.!! As relief, he seeks “One Million Doll[a]rs” and immediate
release from prison to serve the remainder of his sentence on parole.!? Defendants
move to dismiss Bressi’s Section 1983 complaint pursuant to Federal Rule of Civil
Procedure 12(b)(6).1* That motion is ripe for disposition.
II.  STANDARD OF REVIEW

In deciding' a Rule 12(b)(6) motion to dismiss, courts should not inquire
“whether a plaintiff will ultimately prevail but whether the claimant is entitled to
offer evidence to support the claims.”!* The court must accept as true the factual
allegations in the complaint and draw all reasonable inferences from them in the
light most favorable to the plaintiff.!* In addition to the facts alleged on the face of
the complaint, the court may also consider “exhibits attached to the complaint,
matters of public record, as well as undisputedly authentic documents” attached to
a defendant’s motion to dismiss if the plaintiff’s claims are based upon these

documents.!®

1 Id at?2, 10, 12-13.

12 Id at12-13.

B Doc. 16.

4 Scheuer v. Rhodes, 416 U.S. 232, 236 (1974); see Nami v. Fauver, 82 F.3d 63, 66 (3d Cir.
1996).

15 Phillips v. County of Allegheny, 515 F.3d 224, 229 (3d Cir. 2008).

16 Mayer v. Belichick, 605 F.3d 223, 230 (3d Cir. 2010) (citing Pension Benefit Guar. Corp.
v. White Consol. Indus., 998 F.2d 1192, 1196 (3d Cir. 1993)). '

3



When the sufficiency of a complaint is challenged, the court must conduct a
three-step inquiry.!” At step one, the court must “tak[e] note of the elements [the]
plaintiff must plead to state a claim.”'® Second, the court should distinguish well-

pleaded factual allegations—which must be taken as true—from mere legal

conclusions, which “are not entitled to the assumption of tru ” and may be
disregarded.” Finally, the court must review the presumed-truthful allegations
“and then determine whether they plausibly give rise to an entitlement to relief.”?
Deciding plausibility is a “context-specific task that requires the reviewing court to
draw on its judicial experience and common sense.”?!

Because Bressi proceeds pro se, his pleadings are to be liberally construed
and his complaint, “however inartfully pleaded, must be held to less stringent
standards than formal pleadings drafted by lawyers[.]”** This is particularly true
when the pro se litigant, ﬁke Bressi, is incarcerated.?

III. DISCUSSION

Defendants identify five reasons why Bressi’s complaint fails to state a

claim upon which relief can be granted. They argue that (1) Bressi’s request for

7" Connelly v. Lane Const. Corp., 809 F.3d 780, 787 (3d Cir. 2016) (internal citations and
quotation marks omitted) (footnote omitted).

18 Id. (quoting Ashcroft v. Igbal, 556 U.S. 662, 675 (2009) (alterations in original)).

19 Id (quoting Igbal, 556 U.S. at 679).

20 Id. (quoting Igbal, 556 U.S. at 679).

2L Igbal, 556 U.S. at 681.

22 Fricksonv. Pardus, 551 U.S. 89, 94 (2007) (citations omltted) .

B Dooley v. Wetzel, 957 F.3d 366, 374 (3d Cir. 2020) (citation omitted).

4



release from prison to immediate parole sounds in habeas corpus and not Section
1983; (2) the Parole Board should be dismissed because if is not a “person” subject
to Section 1983 liability and because it enjoys Eleventh Amendment immunity
from suit; (3) the complaint is barred by Heck v. Humphrey, 512 U.S. 477 (1994);
(4) Bressi’s allegations fail to state a civil rights violation with respect to his denial
of parole; and (5) Smith and Dunn have absolute immunity from suit for their
parole-related duties and decisions. The Court need not address most of these
arguments, however, because Bressi’s Fourteenth Amendment substantive due
process claim is irreparably flawed.

A.  Substantive Due Process and Parole Determinations

Bressi alleges only one constitutional tort. He claims that his substantive
due process rights were violated when he was denied parole for what he claims
was retaliation for “proclaiming/proving” his innocence.?*

The Fourteenth Amendment’s due process clause “contains a substantive
component that bars certain arbitrary, wrongful government actions regardless of
the fairness of the procedures used to implement them.”? With respect to parole

determinations, the United States Court of Appeals for the Third Circuit has held

* Doc. 1 at 13. As noted infra, according to the May 10, 2021 Parole Board decision, which
Bressi attached to his complaint, there are at least three other reasons—unrelated to Bressi’s
failure to accept responsibility for his crimes of conviction—provided by the Parole Board for
its denial. See Doc. 1-1 at 1.

25 Newman v. Beard, 617 F.3d 775, 782 (3d Cir. 2010) (quotmg Zznermon v. Burch, 494 U.S.
113, 125 (1990)). _



that a parole board’s decision can violate an'inmate’s substantive due process
rights if it appiies “standards that are divorced from the policy and purpose of
parole” or other “impermissible criteria.”?® Specifically, the specter of a
substantive due process violation is raised only when “a parole board considers a
factor that ‘shocks the conscience.””?’ If, however, there is “some basis” for the
parole board’s decision, and that basis is not “constitutionally impermissible” or
conscience shocking,.a substantive due process challenge must fail.8

The unavoidable impediment for Bressi’s Fourteenth Amendment claim is
that a parole board’s consideration of acceptance of responsibility as part of its
decision has repeatedly been found to be rationally rélated to the legitimate
penological objective of rehabilitation and, conséquently, not conscience shocking.
'For example, in McKune v. Lile,” the Supreme Court of the United States

explained that “[a]cceptance of responsibility is the beginning of rehabilitation,”*

and was rationally related to rehabilitation, “a legitimate penological interest.”’!

Likewise, in Newman v. Beard, a prisoner raised an almost identical argument—

26 See Blockv. Potter, 631 F.2d 233,236 & n.2, 238, 240 (3d Cir. 1980); see also Burkett v. Love,
89 F.3d 135, 139 (3d Cir. 1996) (“In Block, the . . . panel majority concluded that in [using
arbitrary criteria for denying parole], the [Parole Board] violated substantive due process in
grounding its action on constitutionally impermissible reasons.” (internal quotation marks
omitted)).

27 Holmes v. Christie, 14 F.4th 250 267 (3d Cir. 2021) (quoting Newman 617F. 3d at 782)

28 See Coady v. Vaughn, 251 F.3d 480, 487 (3d Cir. 2001).

2536 U.S. 24 (2002).

30 Id at47.

3V Id at36-37.



claiming that his parole denial ‘was “inextricably tied to [his] refusal to admit

32 The Third Circuit affirmed dismissal of the inmate’s substantive due -

guilt.
process claim, explaining that consideration of refusal to admit guilt was not .
“foreign to the parole statute” or an impermissible factor.*’

Moreover, Bressi has included with his complaint the full rationale of the
Parole Board for its May 10, 2021 decision. It denied parole based on the-
following reasons:

e Bressi’s “prior unsatisfactory parole supervision history.”

e “Reports, evaluations and assessments/level of risk indicates [Bressi’s]
risk to the community.”

e Bressi’s “failure to demonstrate motivation for success.”

e Bressi’s “minimization/denial of the nature and circumstances of the
offense(s) committed.”

e Bressi’s “refusal to accept responsibility for the offense(s) committed.”

e Bressi’s “lack of remorse for the offense(s) committed.”**

32 Newman, 617 F.3d at 782 (alteration in original).‘

3 Id. at 784; see also Folk v. Attorney Gen. of Pa., 425 F. Supp. 2d 663, 672-73 (W.D. Pa. 2006)
(holding that acceptance of responsibility for criminal behavior is a legitimate parole
consideration and does not violate an inmate’s substantive due process rights); Goodman v.

McVey,No. 1:10-CV-2403,2010 WL 5789388, at *4-5 (M.D. Pa. Dec. 8,2010) (ﬁnding‘P_arole

Board’s decision, which included consi_deration of acceptance of responsibili_ty-, not
“conscience shocking” and recommending dismissal of substantive due process claim), aff’d,

428 F. App’x 125 (3d Cir. 2011) (nonprecedential).
3 Doc. 1-1 at 1.



This reasoning—which includes at least three justiﬁcations unrelated to acceptance
of responsibility—defeats Bressi’s substantive due process claim as pleaded.
Furthermore, it demonstrates that any amendment to this claim would be futile.
The Parole Board’s rationale affirmatively establishes that a substantive due
process challenge to the May 10, 2021 parole denial will not lie, as that denial was
neither arbitrary, capricious, based on impermissible criteria, nor conscience
shocking.®’

B. Leave to Amend

Generally, “in forma pauperis plaintiffs who file complaints subject to
dismissal under Rule 12(b)(6) should receive leave to amend unless améndment
would be inequitable or futile.”36 Bressi, in fact, moved for leave to amend
following the filing of Defendants’ motion to dismiss.”” But, as explained above,
Bressi’s substantive due process claim is not capable of remediation. Accordingly,

the Court is constrained to dismiss Bressi’s complaint with prejudice.?®

35 See Holmes, 14 F.4th at 267, Coady, 251 F.3d at 487.

36 Grayson, 293 F.3d at 114.

37 See Doc. 24. In his motion for leave to amend, Bressi states that he desnes to amend his
complaint to include claims agamst Defendants in their “individual capacity also.” Id. at 2.
Bressi appears to believe that Defendants challenged his claims because they were brought
against them in only their official capacities. Bressi is mistaken. First, it does not appear that
Defendants made any argument regarding official versus individual capacity. Second, and
more importantly, the deficiencies with Bressi’s complaint go to the core of his substantive
due process claim and are unrelated to whether he names Stanton, Smith, and Dunn in their
official or individual capacities.

3 Grayson, 293 F.3d at 114.



IV. CONCLUSION
Based on the foregoing, the Court will dismiss with prejudice Bressi’s
complaint pursuant to Federal Rule of Civil Procedure 12(b)(6). An appropriate

Order follows.

BY THE COURT:

s/ Matthew V. Brann
Matthew W. Brann
Chief United States District Judge




IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

AARON BRESSI, No. 1:21-CV-01265
Plaintiff, (Chief Judge Brann)
V. E
COMMONWEALTH OF :
PENNSYLVANIA PAROLE BOARD,
etal, :
Defendants.
ORDER

AND NOW, this 2™ day of March 2022, in accordance with the
accompanying Memorandum, IT IS HEREBY ORDERED that:

1. Defendants’ motion to dismiss, Doc. 16, is GRANTED.

2. Plaintiff’s complaint, Doc. 1, is DISMISSED with prejudice pursuant

to Federal Rule of Civil Procedure 12(b)(6) for failure to state a claim
upon which relief can be granted.

3. Plaintiff’s motion to amend, Doc. 24, is DENIED.

4. The Clerk of Court is directed to CLOSE this case.

BY THE COURT:

s/ Matthew V. Brann
Matthew W. Brann
Chief United States District Judge
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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 22-1462

AARON J. BRESSI,
Appellant

V.

COMMONWEALTH OF PENNSYLVANIA PAROLE BOARD; MS. STANTON, Pre
Parole; TERRY SMITH, Hearing Examiner; LEO DUNN, Board Member

(D.C. Civil No. 1-21-cv-01265)

SUR PETITION FOR REHEARING

Present: CHAGARES, Chief Judge, JORDAN, HARDIMAN,
GREENAWAY, JR., SHWARTZ, KRAUSE, RESTREPO,
BIBAS, PORTER, MATEY, PHIPPS, FREEMAN, and NYGAARD," Circuit Judges

The petition for rehearing filed by appellant in the above-entitled case having been
submitted to the judges who participated in the decision of this Court and to all the other
available circuit judges of the circuit in regular active service, and no judge who

concurred in the decision having asked for rehearing, and a majority of the judges of the

* Pursuant to Third Circuit .O.P. 9.5.3, Judge Richard L. Nygaard’s vote is limited to
panel rehearing.



Case: 22-1462 Document: 45 Page:2 Date Filed: 02/24/2023

circuit in regular service not having voted for rehearing, the petition for rehearing by the

panel and the Court en banc, is denied.

BY THE COURT,

s/ Richard L. Nygaard
Circuit Judge

Dated: February 24, 2023

kr/cc: Aaron J. Bressi
Alan M. Robinson, Esq.



Additional material -
from this filing is
available in the
Clerk’s Office.



