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PARTIES TO THE PROCEEDING

All_paxties fo his Proceeding ore Ahe ones Shown Tn_he Copkion of 4he Case.,
Fuhai Li v. Unired Shokes of America.

PROCEEDINGS TN HE;C_()\ARTS__.____

A Proceeding in xhe riol_Cowrk  case No, 3:16- CR-00194- 001 )

|Febraary |, 2023, the Courk of aPenls denied Pedikioner’s ve\\ewmq‘ pedikion (CA-Dac. 1)

On_Eebruary 10, 2021, Petitioner £iled o Pro Se 28 11.5.C. §2255 mohion (Doc. 256) o\onq
Wikh O | memomné\\xm 0% Lo in Suppork o% 4he Sei mohon(Doc 254) F0 4he Umﬁec)\ Skoxes | |

Americo v. Fuhai L1 (cose No. 3:16-CR oo\M-oo\) CExhibik A). On May 21, 2021, 4he |

dovernmenk £ iled %S memorandom 04 law Tn 0°P0sHkioN Yo PeXikioner’s § 2255 mokion ( Doc.

2}0)(Ex¥u i B- relevonk Porkion). On )’une 10, 202\ Pem\oner Ne& 0 Yeply brief (Doc,

<45 0 order (Doc. 23) denqu Peiitoner’s §2255 mokon god dec\mmq *he 1550ance
04 0. COA (Exhibit D)
B. Proceeding in #he appeliake Courk (Case No. 22-2086)

On June 13, 2022, Petikioner 43led an apelicokion for 0 COA (CA-Doc.4) ol 009, with
0 memorandum_of_law in Suppork 0% 4he Said 0pelicedion (CA— Doc. 6 to ¥he \hniked Shodes
Courk 0§_Appenls for +he Third Circuik Cophioned 8 \hnited Shotes 0 Americav. Fuhai Li -
Aepelaak (Exhibit £ The dovermmenk did fok 4112 0. Yesponse in opposiion %o +he issuance |
0% Khe YeQuiesied COA . On November 30, 2022, O\ Panel 04 the Court 0¢ (ppeals \ssued\ N

Opinion o\ grder denying Pedidioner’s teguesh tor 0 COA (CA-Doc. |4) (Exhibit F). On |

Tomum 13,2023, Pemxor\er {iled 0 Pekition fov veheoring of Ahe Panel’s decision Mlong

Wikh 6. memorandum 0§ law in Suepork of 4he said Pexidion (CA-Doc.18) (Exhibik @) On

(Exhibik H)_ThiS Pekition for 0. Wrik 0% Cerkiovari hus £ollows becouse 0% ¥ne fock thak ¥he!

!

Courk 0 0ppeals’ decision is condrory fo +he decision 04 +his Cowrt,

1 0% 38



STATEMENT OF JURISDICTION

This_Courk hos urishickion over this madker pursuank %0 28 W.6.C §1254(1).

The 4'\\inqrg+ +his_Pekikion for o Wrik 0% Cerkiorari is Mme\q‘ pursuonk fo Rule 13 of
the Rules 0f the Supreme Courk 0f the Uniked Shakes , hecouse the Courk of (wpeals’ Ordes

!
ldenying Pesikioner’s Derition for reheoring 04 the Panel’s_decision was enjered, on_

[Febraory 1, 2023, CA-Doc. 19 (see Exibik H) - |

!
1

L _ STATEMENT OF THECASE

% Pexikioner wos 0. medicol dockor Speciolizing in pain managerent ( Cerkified ia Pain
‘gij\_/lgo\mn@_bg_ American Boord 0% Pain Medicine) and ewoload (Cerkisied in Newwolosd by
 Averican Board. f Psychiatrd and Newolony ), and prackiced - both pain manadement (30f)
and Newroloay (1015) in Milord,, Pennsylvania, Since 2010 abrer he legk his WQVLQ\_AS_}HQ\LPW;
IPracice- Novineastern Rehabilihokion and Pain Monagement Conter in Eask Strgudsbud,
;Rem\iy_\_\/_amg._\)_o,c_._2,5_9|_ wk5-6,22. . ____ |
___O~n_‘ about April 2, 2012, Samantho Scicukella (formery Qlivier) wos hired by Pesirioner 05 0 ‘
E.{m\- Kime ofice Skods in Pexikioner’s medicol Pracdice. Td ok 6,25. Tn ockober, 2012 Scicukelln
Jwns given o) admonikion ok her Six-month evaluakion 0% 3ob Performance anh more orel adeoni-
Kions \Were qiven thereodker by Pexikioner due 1o her being absenk from work , beind tody or

Leaving work eavly. Td ok 25, Doc. 259-1 ax 1. Somekime betore the end 0§ ZQLZJ.ih“z_d_zsqmn.t\g_&_

Scicukella veporked Peritioner fo the Pike County Diskrick Akorney’s Dffice (PCDAD) for” prescribiy

ihigh Qumownrks 0§ narcodics_Ouside Ahe S(ope 0% his medicol Profession.” Dos. 258 o 24, Doc. 254
0k 6,25, Dog. 258-) o1, An Tavestiqation abouk Petitioner’s * prescribing of excessive amounks Of.

Sehedwle 2 narcokic Conkrolied Subsiances” was then Conducked by :kh.Q._Q\Q_*.QQKBIIU_{A\\LQ.RCDAO.;

- 0 friend, 0% Pekikioner’s Counsel, Doc. 259-3 ok 15, Ahe nowcokic aqenk in e Pennsyonia ke
01 Attorney Genera\- Aqenk Troy Seor {05, Doc. 259 ok 22-23, Doc. 2541 o 23, and the inveskiqadar

£rom +he Peansyvanio. Deparkmenk 0§ Skm_mr.m_93-Li_ce_r\sjm_,j).o&_2_58w0«_*c~2_\_,~whi£k\hng€91\;%
Cluded thak“ $he PA Stake Deparhmenk Bureow of Licensing did nox believe +hey hod enowgh |

e |

[informakion o doke odwniniskrakive ackion aqoinsk L' medical Vicense ok khis kime.” To\.
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| In Jonuovy of 2013, the Rike Aid Phormocy decided 40 Skop £iiling Pekikioner’s prescrip-
kions for_Conkrolied Subskaaces agrer Ms. Jonek Hark, the direckor 0§ the Government
Aifoirs ok Rike Aid, become awowe khok Petikioner wos under ¥he Pennsylvpmio Shode,
ogencies’ inveskigodion. Doc. 254 ok 22-7%, Doc. 259-1 ok 22-23. Subseuently ,Several lotal
Phoymocies stavked to Skop {illin of Seleckively £11\ Pedikioner’s Prescripkions for cg_mgl\gﬂ\%
Subskances (ter hey become owove thok Pexitioner s under ke, Pennsylvanin Siate qeades’
inveskigakion ond [or khok Peritioner’s Prestriphions for Conkrolled Subskances were bownteh
by Rike Aid Phovmocy . Doc. 259 ak 23, Doc. 254-) ak 13-14, 22-23 )

| Ln obouk March, 2013, Pehitioner’s case alond with o tnformant (C5*)— Samankha Sci:

Cudelin ) Was referred o DEA by Counsel’s friend— the Chief dekeckive 0¢ £he PCOAQ. Doc,
258 o421, Doc. 254-3 o 15. On Morch 5, 2013, DEA 0qenk Hischor inikiaked his.inveskigadion
abouk Pexitioners “illeqal Preseribing o Conkrolied Gubskance medicine”, Doc. 258 ak 21, and.
lgakhered, Tnformadion aloout Pesitioner’s Presoripkions for Condrolled Subskances o Suppork
IProboble Couse in Wis afidavik for an opplicakion for & Search and Seizure Warrank Hhroush
0i45exenk | Sources, mainly {rom is informank- C*1, £rom March 5, 2013 4o December 24,
2014, Doc. 258 at 20-25, Doc. 258-) ok 1-25, which was velaked fo n alleaed Crime=Knnwisgh
(;_()\isﬁ_ﬂh\z_kmﬁ_m_sgmro_l\@x Subskance withouk 01 legitimade medical Qurpose.” Doc. 258 ok 13, Do,
‘i2 59 ak 1%, T+ should be noked #hok Asent Hischax’s adsidovik .ﬁm&:&g\eﬁuﬂth.h,ms.a.qu
'iin&.av_mm\j_on,whexg_np_s_ubskmkx,m\,b‘m_sa_sm@_s._o_&ﬁ evedh %o ..Ssmoricjh@ﬂ\is.‘m&ox.mmkﬂox_ox_\\e;r

|
;h_emcs_M_Su_ein_er_sw.er,e&xgm_b_\.Qmo.r._thg‘\,r.__‘mMoxm_@ic\o_r_\_w_msgr.e_\x_mblg,_Qog_ziﬂ_a_&_l.z;2g_2;+:2i,
l
|

1Doc. 259-) ok 1-25,_gad Conained, Seventy - four (34 false 0\\94@1&1%5_,_0_@;;5&,&Uﬁ:JQ,._3

;Dps..l_s,q-\ ak 3-25, Doc. 258-2 ak 4-13, 15-16,, Hhree (3) inkenkional mM_QJj,&\_()mLSSJDL\‘S)_é
1Doc. 250-2 ak 2-6, Cighk _(»8)_@\1b.e_r_a.\,t_e_,\_q_xo_\r__v_ec\@\gg_s_\\.\j,@"s_e_a_\\_gg\.@ki.o,as..D“o_c_._ljﬂ:2_&6;‘1,‘;
}mm_t_\_e_a_sjr_mnm_—é_glen_(93).5.7&o_\ en Pokienks’ prokecked hoalth informadion fmekicol
Ex&ggr_o\i_,_bﬁoﬁg._zj 0-1 ok 3-8, Doc.259-2 0% 13-14, none 0f which were denied or ng\zmig@i
'gm_e,v_im;;m\_thg_ﬂw_emmmt,ﬂog_23_o__w«-3.5:__%._me_zm_eﬁ&‘\_o\_@yjj_in_dzca_te.«x;kho\i
[Ahe qovernment’s_pain mandement experk did Aok Conclude #nak Peitioner prescribed Con-

Hrolled Subskances outside Hhe Wsual Course ok Protessional Prackice Gnd withouk o legikimate

tme&*.ca\\ Purpose Odker Yeviewing 4he 0fidovik dlond wikh the Sueporking documents, Doc.

258-1 0% 23224 Doc. 254-2 0k 16-1%, Hhaok Ahere wes no_any leqal or fackual evidence
3 0% 3B




labouk whak Conshikukes Kaowingly Prescribing & conkrolled Substonce Oukside the uswol |

Couvse 0f_Progessional prackice (dh wikhouk O\ \QQ\H‘\mMQ medical Purpose, Doc.258 ak 20-25

Doc. 258-1 ok 1-25, Doc. 292 &t 3, and thak the ofiont Knew thok_probable couse did nok |

exisk in his odhidavik. Doc. 258 -1 ak 23-24 Doc. 254-2 ot 13-18.

On January 29, 2015, Aqenk Hischar 0lond wikh other 0dends tncluding the dekeckives o
he PCDAO- Couasel’s £viend,, Conducked v Search 0§ Pexikioner’s_ medical 0%ice andtwo hoies,
o0 Seized ol pokients” medicol xecords, Coxbon Copies of al prestripkions, Pakients” billing

oo BN

H_m&iLﬁbimethqpﬁi,_&mi%hqq&s*te cords, financiol dvansackion vecords and okher
Yecords Sueh 05 0l bhusiness and personal ox vekums, W.S. Cwrrency , andh Ol business and
Pevsonal_owcownts_in Awo banks (PNC ond Wells Forgo), pursuank ko o Seavch and Seizure

warrank issued by 0 modiskrade based pon Probable Cause in Adenk Hischar's Midavid.

Doc. 259 ok 3-8, Doc. 49 ok 34-85, ‘
On November |3, 2015, Adent Wischor Presenked his (a5 withouk an experk Opininn obouk

|

Pexitioner’s prescripkions Sor Controlled, Subskonces Ko o £ederal qrand sury, which did not:

Ixg_kw_n_o_\n_«\_mdm_m_enk_m_q@nsk Pexitioner. Dog. 254 ak 8 See Agent Hischar’s rond jurd '
[keskimony 0% Noyerber 13, 2015, |

, : l
On Tuly 6, 2016, the Govemment’s pain manadement experk, Dr. Thowmas , 05éered his firsk
lexperk Opinion Yepork where e veviewed abouk forky (40) Pakienks’ medical record

elecked by Agent Hischar {rom obowk 2,000 pakienks’ medical vecords Seized 4 O Yesult

of search 0§ Jonuory 29, 2015, Ooc. 44 ok 86. On Tuly 13, 2016, Agenk Hischor Presented
i (s 04030 with Dr. Thomos’ experk 0pinion %o o federal qroad juv which veturned 0

24 Count indickmenk adpinok Perixioner, Doc. 259 ok 8-9. Dog.\.

On_obouk Januory 3, 2013, Pexikioner_veceived khe dovernment’s Aiscovery includia

>

gent Hischar's Odtidovix and Dr. Thomas’ experk opinion.Yepork doked uly 6. 2016
Afker becoming aware. 0t khe Dokenkiol extulgakory evidence £yom the Pennsylvonin Skake

a9gencies’ nveskigakion ooowk ¥he Same, 1ssue from Adenk Hischor’s offidavik, Doc. 258 |

ok 21, Pekikioner fsked Counsel K0 vefuesk Such extolpakovy @vidence from the Pennsylvonia,

Skoke 09eACies Several Kimes and Connsel Yg,spondec)\ thok he wowd Subp

020 X, buk mxhiz!iq'

happened. Doc. 259-2 0k 20-21.

On Avausk 31, 2013; Dr. Thomas 04fered his Second experk opinion Yepork where. he, |




0Pined hak Petitioner’s Prescripkions for Conbratied Subskances weve nok Sox O eaidimake
medicol. PUrpose 1n one COse,, buk Were for a lesiimake medical purpose, buk Subskond o

in Xhe 0xhex C0sR . bhased Woon ¥he Verd Same evidence e velied on Ao Sovm his_opinion.

Do¢.250-3 ok 5, Doc. 232 ok 12-13, Doc. 219 a4 43 -49. ) ,
__On Ockober 1%, 2013, Agenk Hischar Presenked his Cose wikh Sole or primard evidente
Seized 05 0 Yesulk 0% e Search 0% Jonuowd 29,2015 olond wikh Dr. Thomos” expeds opinior

10 0 Sedera) qrand jovh_ Doc. 254 ok 4, Doc. 49 ok 34-184,, which vekurned o 32- Counk

Superseding indichmenk 0oinok Pekikioner. Doc. 254 o+ 4, Doc. 47, Tn fronk 0f the arand
surl, Agent Hisch
widhouk_looking ok 0 Pakienk £112 40 see whok Ane Pakienk wos being krenbed for, which

15 our juskificakion for Qsking for Ov Search Worvank %o ob¥oin Khose Pakienk f1les.” Do

259-2 0k 18, Doc. 49 0% 34, . _
On Joanuard 2, 2018, Cownsel £iled 0 mokion Ko SuPPress evidence Seized (S 0 vesult of

he_Seaxch Warronk where he Correckly vecoynized thak no Proboble Couse exiskedin_Adenk

Hischar's_adidovit (Doc.62), buk Such 0 Crikicol mokion was deemed withdrawn_due %o
Counsel’s Sailore 4o §3le o brief in Supork 0f +he mokion o Suppress eVidence A he Cow

=T

S0 Ordered (Doc. 8, despite Ahe Sock thak Counsel exkended kime to file the briet on_|

Tamard 16, 2018 (Doc. 68 dnd 00 Tanvary 30, 2018 (Doc. 33), and the Covrk qrinked 4
(D06.32 ond Dot 25). D06.259-2 0 21-22

exkension 0% ¥ime dwice

0n Morch 5, 2018, Counsel £iled & mokion 1o exclude. e qovernment’s experk Opinion |

.Q\_Qc).\iﬁe.s_*i_m_oxjgﬁ(_DgLﬁSJJ.th W% Prepored by Pexikioner, 0\ \ean) Loy person wikhowk ol
0ccess o Leanl vesenrdn, o Cownse) foiled ko Prepove ik. Doc. 259-2 ok 22-23. Counsel glso,
failed 40 Prepore. buk Submikked Several Okher mokions and briefs Prepoved by Pexikioner or
foiled 10 Prepore, (nd Suomik Several Okher mokions ond briess. Td ot 21-25.

On May |, 2018 & Dovberk heoring wos held before \ake tHonorable Judqe Copuko whete

Counse Conceded, +he velevance and £it o Dr, Thomas Protiered hest; mond, Dac. 254-2 ok
25, Doc. 1260k 48, despie the fack thok Dy, Thomas kestified Fhok Pekikioner foiled fo follow

e N T NSV

#he mode) quidelines = khe Skandard 0§ Coxe. . 5. Subskandard, buk e Concluded thok Pe A

A |

1ner Prescribed Conkrolledy Subskonces wikhook o Veqitimoke med cm\_\?ﬂv_f;i&..&)‘o_c_._m:ﬁ

0% 25, Noc. 232 0% {2, Doc.126 o 49,

=5
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idisclosed %o Pehhoner bq Coxmse\ Id —
1 On June 4, 2018, Petitioner was Convicked, on ol Yemaining 30 coxmis 0 #he Superseding

f L G\

indickment ( count 18 gnd. Coun 2] Were. wihdvown by khe dovernment). Doc. 259 ok 10,

| |
L____On Apil 3,20, Petitioner Was Senkenced 1o 330- month imprisonment, ond forfeiked.
%’al\ LS. Currency, 0 bank, acouaks, o medical 04€ice building, om.o\_v.g\_,v‘ess_denm\,RI;QP,@.’Q\__‘!

by, Lode Honorable Tadge Coputo. T4, 00623 B
j On Sephember 13, 20, Petitioner appealed hns (onV\chon ﬁo *he Uﬂn\@()\ Skodes Comt

Z‘O_Aeyeox\sjg\_r The Third_Circuik, and on Jula 8, 2020, 4he Courk 0% Opoeals odGinmed, Pekw

fﬂk_\mner 5 _convickion. Wniked Siodes v. Li, 814 F. Aeex. 11l (34 Cir. 2020),
‘; On Febmm 10, 202, Peditioner Siled o prose 28 U.5.C.§2255 mokion (Doc.258) |
iO\\onO‘ with 0, memorandum 0§ \ow in Suppork 0% ¥ne Said mokion (Doc. 259) 1o A \lnn\e(k

1Skakes Disrick Cowrk Sor 4ne Middie Diskick 0% Pennsylvania,, which was ossiqnedto Honouble

;:j_@g\g_ﬁmnn On Moy 21, 2021, 4he qovernmenk {iled ikS memovandurn 0f law in oPPoSIXioN 10,

X -

Dexihioner’s § 2255 mokion ( Dec. 230). On June 10, 2021 Pexikioner §iled O Yepld brief (Doc, 23),

On May 6, 2022, he diskrick Cowrk Wroke ks Opinion (Doc. 236) and issued iks order
enying Pekitioner’s $2255 mokion_and dectining 10 15u@. 0 COA (Doc.233). Tx musk be
! Romkqd; ouk +hak khe diskrick Courk Yeciked +he false allegakions in Aqenk Hischar’ 5 Odfi-.

(havik, Doc. 236 ak 12-13, dedqed Pexitioner’s alleqakions in the $2255 mokion Hrvoughout

ik opinion, T ok 138, and even alkered, Pekikioner’s allesokion by Staking ¥hak Covnsel’s
Ariend wos thg chieg dekeckive of Hhe Pike Counky Sherif€s 0ffice (PCSO), Taat 6, 36—
38, which Wos ivrelevank 1o Xhis Case. )
On June 6, 2022, & nokice ok 09920\\ wWas Ned\ inthe Aiskrick cwr}r Doc.280. On Tune
3, 2022, Pekitioner £iled an Oeplicakion for issuance of o COA (CA-Doc.4) long wikh ..
imemovandum 0F |aw in Suepork 0% khe S0id A owplicodion ((CA-Doc. 6) 10 +he Uniked Shakes

[Court 05 Aepenls for 4he Thirh Circuit. T he. qovernment did not. £ile_ 0\ Yesponse. in oppositiin
10 the 15%ance o& he veguesied COA _On November 30,2022, a pane) 0f the. cQur_k_oj Qweub

f emnon for Yehewrmt\ 0% the Pw\e\’s d\eus_‘on 0f. NOVember 30, 2022 CA—Doc 18.0n Febmw\

} 1.2023, 4he Courk 0f 0% 0ppeals denied Pekikioner’s Pekikion for veheoring. CA-Doc. 19, This

[Petition for 0. wrik 0% Cerkiovari s $ollows AWe 1o e Courk 0f oppesls’ Conkray decision,
% 0% 38




COMPELLTNG REASONS FOR GRANTING THISPETITION

1. The Courk 0% 0Peals’ decision denyinq Peikioner’s_vefuesk for a COAIS__ |
(Onkrary %o +he decision 0f khis Courk because ik Sideskepped 4o COA Process

bq d\emmq +he mevik 0F 0PPeal Lirsk ond ¥hus decided Pedixioner’s_oepeal
_ Wikhowk Jurisdickion,

| “Deciding the Subshance_0%.00 0ppeal in whok shou\o\ be Mhreshold\ inguiry undermmes

Qt\he concept 0f 0 COA.” Miller-EL v. Cockrell, $3% W.5. 332, 342 (2003).“As_0\ vesult,
\An?n\ 0 COA has_ been issued Sederal Courks 0§ 0Peals lack jurisdickion %0 vule_on *h@.

mv,n*s 0f_0ppeals rom hobeas Periioners.” T ok 336 Before the issnance of o COA, -
%the Courk 0% Appeals hais) no jurisdickion fo vesolve the meriks of Peditioner’s consMuinom\

cimms Thoex342 “1 0dree with the majorkd +hok 4he_exiskence of COA 19 ¢ mxms-

dickona) prereguisite o the meriks apenl.” Td ok 356 ( Tustice Thomas, dissentind).
i__i‘_\)nx.\ He_Prisoner Secures (v COA, Ahe Courk 0% appenls mod nok_yule on ¥he meriks of

Jms cose..... The COA infuiry, we have emphosized, 1S nok Coexiskence with 0 merik anolysis

... ‘when 0 Courk 0% oepeals_Sidesteps (4he COA] Process by firsk deciding Ahe merik 0f an.

‘OPP%\ _ond then Juskifying ik deninl 040 COA L bosed On-is_odiudicadion o4 the 0Ckue)

fmenic ik 15 in essence deciding on_0epeal withouk jurisdickion.”” Buck V. Dovis, 530 W5,
100,115 (2013). “ The Shakuke Seks forkh 0. Jwo_Shep Process: On inikio) dererminakion whekher
o claim 1 reasonably debakable, ond then~ i£ ik 15~ (n 0ppeal in+he onmal cowse” Th et iR:
Lo #he Cose ok bar, the Courk of aepeals denied Peditioner’s vrefuesk for O\ COA in_

Pedikioner’s both unconskitukional Search_and seizure Cloim ond ineffeckive 0ssiskance

o4 counsel ( TAC) cloims, CA-Doc. 14 ok |-2 ($ee Exhibik F) Firsk, the Cowrk of awea\s
in denymﬂ Peikioner’s Yeguesk for 0 COA in Khe Unconshidukional Search and Seizure c\aun
Phrased, Ms dererminakion in Proper ¥erms thot “(¥leasonoble jurisks would nok debate
thok Appellont’s claim thok there wos no Probeble CousR for the Search Worronk Woxsg
rocedum\\\\ defoulted, and Ahok e has nok Shown Couwse_ond Prejudice ... %0 Overcome

'f?che (L—_&o.u\'k . CA-Dac. 14 ox | (e Exhibik F) buk 49 decision was Wronﬁ\ beconse *he

1Procedure) “defoulk COUld be overcome bq +he TA( andy Prejudice YeSu\w\mﬂ {rom_Counsel’s:
8 ot 38




" lISearch Worrank 05 discwssed below ( see Cloims A and B)

foilure 4o £ile @ brief in Suspork 0% Ahe moion 30 Superess evidence 05 O\ Yesulk 04 dhe.

Cloims_opiaed thak “for Substondially the veasons Provided b 4he Districk Courd, Yeasonab}e

|In_parkicular, Aeellank has nox Shown Khak his Counsel Was inesteckive in his fueskioning

Surisks would aqree thok Aepellank waas nok denied the effeckive ssiskance Of (ounsel...|

0f Fhe Pain manodement experk, or for £ailing 4o challende the Seorch warrant or ko prevert

e indtoduckion_ 0% ol 0% Appellank’s medicel vecords” CA-Doc. 14 ok I:Z,(_SQE@&E);'-

|
The_court ot opeols” above opinion i NOT ov decision sbouk #he debadobiliky 0f 4@ districk

Conrks_0ssessments of Poxikioner’s TAC cloims, buk o\ decision ot she ymeriks ot he ogpel

kioner in deokh Coun (Count 24), Doc. 236 ax 25-31 ; (2) Counsel foiled To inveshigate 0\,

533 1.5, 04 342, and " 1A 16 in essence deciding an Gepeal wikhouwk Jurisdickion” Buck, 550
1.5, o 115, Consefuently, #he Courk o 0ppeals” dRCision deming Pesitioner’s vefuest fon
0 COA 5 Contrary Ko +he decision 04 this_Courk in &he (ases 0% Miller-EL and Buck. |-

r_n_entsgc_‘?_emj_og,eﬁs_mowmo\,&o_yr_lA_C cloims: (1) Cownsel entirely foiled, o desend Pei-

Conceded, +he velevance qnd 4k of Dr. Thomas™ prosfered Keskimond ok Douberk hearind .

Cridicel Source of Pokentiol extulpatory evidence, Doc. 236 o 3|-32 ;(3) CQ\)J_\S_QLQYIOMQMH

Doc. 236 ok 32-33; and (4) Fhere exisied on Qokua) Condlick 0f inferesk in Cownsel’s
Yepresenhpkion. Doc. 236 o4 36-38. See CA-Doc. 14 ok 1-2 ( Eechabik £ ). Tx 35 nok Clegr |
whether the Courk of 0ppeols” deniol 0% Pekitioner’s Yefuesk for 0 COA in Hhese. Lour

- 1
TAC cloims s due o i&$ decision khak veasonable jurisks Would 09ree thak Pesikioner
wos nok denied the efkeckive ashiskonce 05 Counsel-merik decision or Tk decision thod
reasonable jurisks Would nok_debate the districk Courk’s assessmenks o4 Dexitioner’s IAq |

Cloims - debakabiliky_decision. Pexikioner, however, Submiks 4o ¥his Courk *nak he Courk

0 0wpeals erred in denying Peikioner’s vefuesk for 0. COA in #hese Sour TAC cloins either
due 4o the. mevik decision becouse “Chlesore tne issuance 0 o COA ,the Courk 0% Appenls

1ha(s) no jurisdickion %o resolve ¥he meriks of Pekikioner’s (gr_\,simxﬁqml_c_\m,m\g&ﬂ.

q 0§35

¥



533 1S, ok 342 or dueto *he_debakobiliky decision hecowse * yeasonable jurishs Wowd

{ind Ahe districk Cowrk’s nssessmenks 04 [ Pekikioner’s hese] Conskikudional Claimg |
debakable or wrond” , Slack V. McDoniel, 529 W.5. 433, 434 (2000), 08_discussed) |

below (see Cloims €D, E and.F). | B
_ } ]

I[ The Courk o4 0PPeals’ decision denying | Pemnoner 5 YeSuesk for 0. COA i5 f

Lind Ahe diskrick Courk’s assessments of Pekmoncr ) Lvnsm\m\zom\ Cloimg__

condrary o the decision 0f xhis _Courk becouse vensonoble jurisys Woulh

in ﬂ\he_52255 mokion Wron or debakoble.

“Where o ()\s%ndc courk hos_Yejecked khe COnsmM\ona\,c\mms_OMMmS,jb,e,ihMmq

| Ye%mreb\ To Sakistu s 22530035 Skroiqhtforward : The Petiioner musk demonshrate -khodr

Yeasonable mnsts_w_o»m Lind the diskrick Courk’s assessmenks OF +he Oonshmmonm\ C_\mmﬁ

| 'debmbe or Wrond.” Slack, 524 WS, ok 484

AV )

_“To4he end, our opinion in Slack held khok & COA does nok Yefire 0, Showma\ thod
Ahe 0ppenl will Success, Accor&mq ). 0 Courk 0% appeals_Should nok decling Ahe agplicaki \on

Lor 0 COA meve\n becowse ik helieves the 0pplicank will nok demonsirake_on endidlemenk m !

Yelies.” Ml\\er_EL 5§33 1.5, ok 334 “We o nox re%mre Pehhoner ¥o Orove , bedore H\e

[0 c\mvr_\__c_a_q_b_e_debmb\e even -khou.Qh gygm mnst 0% reason m\q\\k mqree Mer *he COA

hos been qromke()\ _ondhe Cose hos rece\Veé\ jm\\ considerodion  khak Pekidioner Will nok
Prevoil.” T4 ot 338. “ The Gueskion 1 he debokability 0f Kne underlying consicukional.

cloim, ok 4he Yesolwion of #hok debode ” T ok 342, “The COA infuird 05Ks only i¢

he_diskrick_Courk’s decision was debadoble.” T ok 348,
"Ax the COA Skose  the Only fuestion i5_whexher he oepliconk hos shou..thak )unsﬁs

Wou\()\ conclude Ahe issues Presenkec)\ are odeuode %0 deserve encouraqemenk %o Pro ceed\

- iHuriher, __BucK,_S_QB WS, ok 115, “We reikerake whok We hove, soidh bekore: A © courk 0'('1

0pPeals Showld \imik %4 emmmahon(o\t ihe COA Skaqel 10 0 Khreshold m@mm 0ko M\Qf
Undcrlyma merik of (the) Claims” and ask on\\x i Ahe dishvick Courk’s decmon was

debotable .’ > Td ok 116

e e
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Apelying khe obove well- eshoblished C05e 1ows_O4 - th\s.gom,iﬁp e inskonk (052, ?e_muon@r!

Submiks %o Ahis_Cowrk thak £he Cowrk 0% 0ppeals’ decision dwmq Peitioner’s vequesk -(or
o CoA 15 conxmm %0 ¥he_0e.Cision 0% khis_Cowrk  beconse veasonob\e Jurisks Wowld fing 4 khe !

iskrick cowrk’s O\Sses_Smenks ot Pexitioner’s 4ol\owm0« six_Conshituhional Claims in the 32255

|

mokion wrond_or debatoble 05, d\scu%ed\ below.
A. The disrick Courk’s decision xhak ¥ne Procedurol detoutk 0% Peikioner’s unc_onsk\kukxono\

Search ond Seizure Cloim Could nok bhe Overcome, Was  Wrong or debadable When %hgﬂg_m,sﬁe&’
TAC ond Presudice, becons %S decision is Condray 4o the deus\on 0% #nis_Cowrk in the (058

- 04 Muway V. Corrier. . ;

The ()\\Sinct Courk 0pined hok Pexikioner’s unconsm\momj Goarch and\ Seizure Uaim_!

lwas Procedum\\\x defaulked which Could nok be overcome . hecouse Pekitioner wos nok a\mo

lestoblish couse and. prejudice. Doc. 236 ok 9-10. Petikioner, however, ordued khok he rece\v«x

iIAC and Prejudice Yesuiking from Counsel’s £oilure. %o £ile O ‘one‘r in. SuPPork.jjh_?._m_ojlon

d*o Suppress evidence over Counsel £iled 0\ ‘mokion %o Suppress evldence Soizedh 0S_O. Yesulk
‘0% $he seorch wawank. Doc. 259-2 ok 21-22, 09 discussed below in Cloim B_As o, res_n\ic,,j

:reasonab\e 5urishs Would Sind\ Xhok he diskrick Courk’s decision Fhak xhe Procedural defoulk
éo& Peditioner’s. unconshikuiional Search and Seizure cloim Could nok bhe overcome, Wes wrong

lor debakable., because ik decision_ 15 Conkroxd 10 4he decision_0f *his Courk in ¥he Cose Of

Murray v. Corrier, 493 1.5, 438, 485 (1986 (" Inetteckive ssiskonce 0% Counsel.... 15, LJ
Lor O Proceddegjw\* ). Becowse reashnable Jurishs would £ indAhok £he diskrick Courk 5
Osoesomenk Of i Conskikudional Cloim Was Wrond or debakoble, Khe Cowrk 0f 0ppeots (leasmn
denying Pexitioner’$ veguesk £or 0 COA inv¥his Cloim 15 Conhrad o 4he decision of s (gw_t

N +he_Coses 0 Stack, Miller-EL, and Buck . Supra. . |

B l

B.The dishrick courk’s demslor_\ khodrPexn\‘oner did.nok Yeceive TAC s wmnqnomebajob\e |

jaecision of Proboble Couse e'x\s*ence in&he 04fidovik, 9000 foikh excepion am)\ Prexw)xcq
resulting {rom_Counsel’s Said failure i5 Condrard fo Ahe decision 04 ¥his Courk in re\e\l(mir«

lcmses, . - 3
| 11 of 38




| 1. The disirick Courk’s decision thok Proboble Couse exisked in *hﬁ.ﬂj&mm,ﬂas_\m@
lor dehokable, becowse kS _decision is Conkrovy fo +he decision 0f +his_Courk inAhe Cases 0%
;;an\cs V. Deloware., Thinois v. Gokes ond Uniked Shokes v. Veniresco.,
| “(Plroboble couse which will juskify ﬁh&-f\.SS,\)-_(M\,CQ_thQS&N“(;\(\Twmmni_3_5~\£_Ssjhmj\mf_€[ﬁ.(\.}nﬁq
0r Proot, buk more Hhon SUSPICion or Possibility, the kesk being whether Ahe alledadions 0
he Supporking_ 04£3davik Wasrank o Pradenk ond Cowkious man in believing thak he ollesed
ot5ence has been commitked ” (emphasis added). Uniked Skokes ex.rel Comphell v. Rundle,
123 £.20.153. 163.(30 Cir. 1964). See_Cowroll v Unitked Stodes. 263 1.5, 132,161 (1925)

i The Crux in#is Claim is whether Ahe 04tidovik Conoined o Subshonkial bosis or Swisi:

Icien informakion for Ahe Modistrake to Conclude khok On alleded: Crime—~Prescriphions 0f Con-

o

"4rolied. Subskonces were, issued oukside khe syal Course of Professional Prackice ond wikhoh 0

| leqitimake medicol purpose and Pesidioner knew or inkended knak his Prescriphions were, issuedy
' ’outsu)& Ahe WSual Course 0f professional Prackic ond withowk O\ \egikimoke medical PUrpose,
Doc. 236 ok |3, Wos commirked by Pedikioner. )
L Pedikioner ollesed in the $2255 mokion thak (1) Fhe 0ffidovit Was repleke wikh hearsay.
informakion where N0_SUPPOrking evidence Was offered fo_Credit #he. hearsoys. Doc. 259 o4 18-20,
24-25, Dou. 259-| o4 |-25 ; (2)4he 04 idavik Contoined, Severhy- our (14 falce alleqakions, |

oc. 254 0% 19-20, Doc. 259-) ok 8-25, Doc. 259=2 0t |, 913, 15-16, Hhree(3) intenkionol -

Iterial omissions, Doc. 259-2 ok 2-6, Cighk (B) deliberakely or veddessly 4a\se_®\gqoj]91\i,_1¢_m\:f
3,6.:.9%0&0\__0* \ensH ninky- Seven (43) Sholen medicol record$ by 4he p45iant’s nformont, |
Doc. 250-]. ok 3-8, Doc. 250-2 0t [3-14 5 (3) he overnment’s Pain manadement experk, Dr.
Thomas, didh ok conclude shak Pekikioner Prescribed Controlied Subskances Oukside e Wsua
Course 0§ Professional Prackice_and widhouk O legikimoe medical Purpose ofter h_o\yinq_[eyie_wf) |
Ahe 04%idevik olong wikh the Supporking documents, Doc. 258- ok 23-24, Doc. 259-2_of']

[6-13 5 (4) the aftidovik did nok Contioin ang Lesal basis or other evmn.c_e_obo_\xj___whmt

(onshitukes Knowingly Presmb’mq\ Conficoled Substances Oukside xhe Usual Course 0% Pro-:

£ essionol Prackice and wikhouk O\ \efikimode medicol purpese. Doc. 232 ok 3 ; Gndk (5D 4he

odfiank_Knew thok_probable Cause did ok exisk in his 0ffidevik. Doc. 254-2 ok 13-18.

informakion for Ahe modisirake o Conclude thak an alleded Crime Wes Committed by Pedikioner,
{2 ot 38




1Doc. 259-2 ok 16-13, Doc. 232 ok & -3, ﬂd.?!@b&h\egﬁﬁseichus.,_d\if)\#aoi(&xistjnjhaﬁﬂ(\,p.:_?
ik, Th. See Uniked Shokes ex. vel Comebell, 323 £.20 ok 163, Supra. Also See Cw_roﬂ_,j
263 WS akl6l. e
The dovernmenk did nok deny or dispuke ond of khe above dlleqakions, Doc. 230 ok 3

=44 buk ovgued +he exiskence 0f Proboble Conse by mexely reciting khe (ieankions including
Hhe tolse ones in khe akidavik ond bu fabricaking oleqokions which did nok exisk inihe
104§ idovik, Doc. 232 ok 4-F, Withouk Providing 0wy rensoning or & leqal basis 0% Yeasonind
gonbm wh Pekikioner_cnowingly Prescribed Conkrolled Subskances Oukside xhe uSual Course.
D% Professional Prackice ond wikhouk O \eqikimade medical Purpose. Doc, 230 ok 35-44,

| The diskrick Courk opined khok an olieqed Crime was Commikked by Pexikioner, becouse
[Ahe mogiskrade Could renSanabld infer 4rom khe 0lledodions in ke Osidevik Hhuk Pexitioner

[Prescriphions were jssued ouksioe the sual (ovrse 0f Proessional Prackice and Withowk (\ (-

kimode medico) Purpose and hok Petikioner Knew or inkended Anod his Presuriphions were issue
louxside +he wsual Course of Professional Prackice ond, Withouk o, leqitimade medicol Purpose, Dot

236 0 18-20, Ahus, Sodis67ina the Hwo elemenks  elemenk kwp And element three) Yekuired

[ko Suppork thak on aleqed Crime wos Commitked. Lo\ ok 1% Pekitioner Conkends thak he.

iskrick Courk's Such 0 Conclusion was wmv}q,ord_e,b,@t&blewms__d\jsmsscd\ bhelow.

3. The dishrick Cowrk’s decision Khok 4he maqiskrate Cowld make o Yeasonable inference.

Jy ——
'

ihak Pexikioner’s prescriphions were issued owkside Hhe usonl Course 0% Progessional Praciice
Emmm_m_\_qzmm medical Qurpose , Was wiond. or debakable, beconse Such o decision
1i5 Conkrary 4o Hne decision of His_Cowck in4he Case 0% Franks V. Delawiore and Thinois.
"V Qakes , the Pain manogemenk ¢xperk’s 0PINION, AR Sisker Circuik Courk's decision . Khe

i};)\is%ﬂc* Cowrd’s_own vulind, gnd 0n \ogic, |

To Suppork &S Opinion ¥hak Ahe maqism%e Cowd make O Yeasonable inference {rom Ah¢

ialleaakions_in ¥he 045idavik tnok Pekikioner’s Prestriptions weve jssued owkside ke Wsual .

Cowrse 0% Professional Prackice and, wikhouk O\ eqikimode medical Purpose, Hus,_SkisSying
’iﬁle_vn_e*mk«kmpJ__lo\ ok 1%, Ahe diskrick Courk based Ths Yeasoning ugon ks own lesa) Yuling

J .

0n_0\ Yeasonable inference. obouk Prestripkions Creaked in 2021 Rhe Sivsk jmpression in khe

3rd Circoik Jurisdickion dhok (1) Prestriphions 04 Conkrolled Subskances in enormons Guon

Aiies aod V0. donjerous Combinadions or (2) Sigaisiconk buankikies of Schedule T Con-.
| 13 of 3%




E_{L\'o\,\e,d__sszb_skancesjn Oharmacy records and, Phovmacies” evenkual vefusol fo £\ Such pre-

o |

Soriphions Suppork 0\ Yeosonoble inference khok Ahe Underlying prescripkions were issued '

Oukside 4he wsmal Course 0% Professional prackice and wikhowk o leditimoke medical purpose,
10 ox 18-19. The Qiskrick Courk ofsered the Sollowing qlleqakions in $ee Odfidavit the magiste
Could. vely On_In making o veasonable inference thak Pekikioner’s prescripkions wer issued ow-
Side Fhe usuol Covrse 0f Professional PALKICe and wikhouk O (eqikimade medicol Purpose,
(hosed on 1hs above \ego) vuling: (1) Copions Gmownks 0% opioids s (2) Sewnd, lovgest

Prescriber 10 Peansylvanio, and £144h highesk presoriber in Ahe Cownkiry. Tk musk be pointel
ouk Aok nis_alleadion Wi folseld Creaked withouk O\ Conkesk in #he 05kidevit where o
Pharmaci - Express Swipks exoneously Compared the amownks 0% controlled. Subskonces_pre-

Sjﬁbgbx_b.x\__\?_e_%'\_’@.ox,\cr. 0 Poin monagemenk Specialisk { Corkified in Pain Medicine by, Ahe
American Board. 05 Poin Medicine) wikh Xhose presoribed by, nevrologishs who rorely dreoteh

Pakienks with Chvonic Poin. Doc. 258-1 ak 20, Doc. 254-1 o4 24-25; () Denchank for -

heiniky Presoribing 5 (4) Siqnigiconk Foandikies of Schedule T Controlled Subskances in

Pharmacy records s and (5) Phovmacies evenkual vegusol %o £ill Such Preswriphions. Dog.
276 wk 1814, Pexikioner_ordues thok Khe districk Courk’s sudh o decision wins wrong_
or debakable for ¥ne folowing reasons: I

0. The diskrick cowek's decision tnak the modiskiode relying on the deliberakely or

reclesshy £alse alleaakions in *he oksidavik, Cowld make o Yeasonable inserence abouk

pkikioner’s prescriptions In 2015, based Upon iks \eaal Yuling in 2021, i5 conkrory o Ahe
ecision 0f 4is Courk in khe cose 0% Fronks V. Delaware. Accordind 1o the diskrick Courk’s

leqal Yuling on o reasonable inference pbouk Prescriphions in 2021, 4he modiskrake had ko _[ng

LA

on either (1) Prescriphions of Controlled Subskances in enormons Guankidies and in danaerous,

combinakions, or (2) Significonk Guonkities of Schedule T Conkrolled: Subskances in Phormocy
records ond Pharmacies” eventual resusol o £l Such Presipkions, in making_0, reasonnble:
inference thok Pexikioner’s prescripkions were issued dukside he wsual Course of Professiona)
P_r,mjsgﬂosn_d.\_yy_‘xﬁbm_m_\«u\'\_ﬁi_m.mt_e_me,éjss»mepp.sg_._D_g;_._za._6_ ok 18-19. A$ Pedikioner 0\\9(1@6\;

in4he $2255 mokion, Phormocies” evenkual Yesusal 4o 411\ Such Prestripkions Coneined deli-

berately o vecklessly Solse alleaokions, Doc. 254 o 22-23, Doc. 254\ ok 13, Doc. 254-2 o

2-5, 8-9. ond Penchank for krinity Prescribing (dangerons. combinadions) was deliberately
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0¥ Yecklessly false a\\eg@_ncm in-4he O\HI(}\O\V\* Do 25‘1 -2 0% 9, 16. Decouse +he diskrick ¢ co\m\'
did ok hold evidenkiory hemm\ nkhis ase ond did nok Poink ovk in IS 0pinion thak -khese
nvleaodions are clearly frivolous on khe basis of xhe exisking record, Doc. 236 o 136, it musf
INOT dodae +hese allegokions and musk accepk ¥hem o hvue, See Dickord vi Uniked Skmkes !
1120 | E-APP!K 243, 243 (30 Car. 2005) (“ T4 0 heowing 35 nok held, ¥he diskrick Courk sk

FWRAAAA SLASA_R( AdLLLEE1SL,

occepk movank's alleakions 0 Ayue ‘unless thed awe clearhd frivolows onAhe. osis_0F e,

;emstug_am ") Moore_V. \aiked Skakes, 5§31 F.20139,184 (34 Cir. 1428) (" Since we |

idhea) with Ahe Msmissol 0% o\ hobens , Pekidion with no \r\em\nq or_0d5idaviks which expand, |
Ahe Yecord, We musk foke 05 krue the m\eam\ons 0§ Ahe Pedikipner, unless khe\\ om__c_\e_a_rlq |
frivolous.”); Also see Blackledae v. Allison, 431 \1.5. 63,75-76,38 (1937). When Ahese olle-
dodions are accepked 5 Avue, reasonable jurisks would £ind ok $he diskrick Cowrk’s_decision
Hhok the magisirade velyina on the deliberaely or vecdlessly folse allegokions— Phaxmacies’;
fevendnal Yesusol 1o £l Such Prescriphions and Penchank for Ariniky Prescribing (dongerous
'&mano\Mon,s)_,_c_c)_u\A_m.a\(e o Yeasonable inference thak Pekikioner’s_Presuriphions Were isSued
Oukside Khe usual Course, 0f Professional Prockice and withowk o \egimake medical Pwrpose, wms,f
;wronqr becaws® Such 0. ARCiSiON 15 Condvard ko ¥he decision 0% this_Courk _in_a\hQ.KQSQ__,o&_FﬂQ\Q
v. Deloware, 438 1.5 154, 168 (1438) (" The repuiremenk xhok o warronk nok 1560¢ buk wor'\
| probab\e Couse, Supporked b Oath or (MEirmokion” . would be vedweed 4o nu\\du\ o PO\&(Q |
O{NQ\' was able o wee deliberakely £alsified o eqoxmns %o demonsirate Probable Couse... )

As__wsu_\t,ﬂo\smmmls_ks wold §ind thek he modiskake Could nok make o rensonoble
m{erence thok Dekikioner's Prescriphions_were issued oukside the wsual Covrse 0f m&e%nono\\

‘P_mchce and withowk o leaikimade ynedicol Purpose. The elemenk fwo Xhus wWas nok Saius{@\

o\nc)\ NO_CYime Was Commikied by Poxikioner Doc. 236 ok 13, Because no crime wos Comm:tke«\l

Yeasomb\e JUrishs wauld £ thmt Fhe dishrick_Cowrk’s decision ¥nak Probable Conse emfn\eb\

inhe 04{idovid, was wrong. See Wnided Skodes ex.vel Campbel, 323 F. 20 0% 163 Svpran .

:___b_T he_di: smdﬁ_C_omts_ _c)\egmn Ahodk 4he mogishrodke., wikhowk o fachuol or leqal basis,
s

[Could, moke o reasonoble infevence abouk Pexitioner’s Prescriphions in 2015, 15 (onkrary o
Hhe_decision 04 this Courk in 4he Cose of Tilinois v. Gates. Fivsk, khe qoveramend’s_pain

Imanagement experk. Dr. Thomos, did nok Conclude Ahek Pekikioner Prescribed Condvolled Sub:
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|Purpose ater he had Yeviewed ¥he 04Sidavik olonq wikh ke Sueeorking documenks. Dog. 256-)
ok 23-24, Doc. 259-2 o 16-1%. Theredore, veashanble urisks would {ind thok Xhe magickde,

based wpon Dr. Thomos” experk opinian, Cowld nok Conclude thak Pekikioner’s prescripkions were

iSSued, Oukside Hhe Usual Course 0f Professional Prackice ond wiknowk o Jeaikimake medical

Purgose. Second , ¥he G4Sidavik didnok Conkoin the above- described leqal yuling on o reasonable

Skonces Qukside Khe usaal Cowrse 0% Professional Prackice_and Wikhouk 0, \egikimake medi col

inference obouk Prestripkions or owy oxher Quidence _c»bmﬁwm,_con_sﬁmgs,eng_c_ﬁhinq_co_t_\-“
Holled, Subskances oukside Hae usual Course of Professionl Prackice and withouk o leyikimalg
medical purpose, Doc. 256 ok 20-25 Doc. 258-1 ok 1-25, Doc. 232 ot} Therefore., reasonable,

purisks wowld Sind Ahek Hhe madiskine, bosed upon the ollesskions in e 4fidevik alone
{Could. nok make 0 reasonable inference thak Petikioner’s prestripkions were 155nedh QUKSIOR.
_t\\e__u_sm.\ Course_ 0% Prosessional Prackice ond wikhouk o \eaikimode medicol Pwrpose. Third, |
Ahe feviewing Courk Confines kS Yeview “ 40 4he facks Khak Were before Khe magiskrake, i.e.
e ofSidovik, and doles) nok cansider intormedion from okher Porkions of Xhe | vecord” Uniked
Shodes v. Jones, a4 F.24 1051, 1055 (3 Cir. 194%) Therefore, reasonable jurisks wiuld mf

o
Hhok Fhe modisdvade Couldy nok base upon any informadion owkside Khe afkidavik in maing o

Professional Prackice and withouk o \eqitimade medical Purpose. Fowrih, the odtidavit did
nox_Contain oy fackuel evident® dhok ¥he MAQishrake wos_Hualified Ko 0ive medicol experk
opinion, Doc. 258_ak 20-25, Doc. 258-1_ ok 1-25. Theresore. reasonalle 3urisks wowd Sind
thak Khe madiskete Wos wnable Ko hase upon her medic) Knowledde or medical expexience,

i o), in concluding hak Porikioner’s Prescriptions were issued oukside Hhe wsual Course 0f
Professional Prackice ond withouk o \eqikimake medicol purpose. Fiskh, e above- described |
Legal Ywling ¥he madishrate musk bose wpon in making o reosonall ingerence abouk Whethes

Pekikioner's prescripkions were issued oukside e wsuol Cowrse ok Prosessional. prackice and |
Wikhowk O\ \e(\‘iﬁmm medical Purpose, Wos Creaked by the diskrick Courk in 2021- ¥he Sirsk
impression in 4he_3rd_Circwik Jurisdickion, by Buoking o cose {aw from 4he Ath Circuid in

020. Doc. 236 ok 14, Thus, Khe moqiskrate would nok hove Oy Knowledae ond QX?MQ_QQ&%

04 Such_ O\ \eq‘ns\ Tu\“mq‘ 1 2015_when She issued ke Search wortank, Doc. 259 ok \:t,_bum“e?

Such o leap) Yuling did nok_exisk in 2015, Therefore., reasonable urisks would {iad Ahok e
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L Mogiskrake Couwld nok base upon \ner own oc%mreck Know\e dae or evm\d‘w \ife_experience ’

:&k%.g\ loyperson in 2015 in making o\ reasonabl® inference khog Pek\hof\er__s_\?_@u,@j_xe
'wssued\ OwkSide Fhe Wswal Course 0 Professional Prackice and withowk 0 leaikimade medicol |
Purpose, Einally, he mpqisirake mishk veasonablu_suspeck +hak Peditioner’s Preswsyknons
were issued oudside e usual Cowrse o&yro&essmna\ prackice and withouk O\ \eqmmode |

medicel Purpose afker she veviewed khe odidavik in 2015, buk " probable ¢ cme which

wﬂb\»smu\ Ahe issuonce 0% O Search warrank i5 \ess ¥han cerkamﬂ or Prook, buk more

Ahon Suspicion Or Possibility...” (emphasis added). Wniked. Sk,o\%xes.e_e_(_,_ve\ Compbell, 32%
IF.20 ok 163, See Alabama v. White, 4946 1.5.325, 330 (1490) (" reasonable Suspicion is a
fess deoMm(\ Standard ¥hon Probable canse...” ). Becowse the mo.q\smke did nok hmle omtl

{ackuo) and Leqal bosis or Swificienk informakion in Ahe pdtidewik in making o, reo.somblq
linference ¥hok Pexikioner’s presuripXions were issued ouksid ¥he wswal CoursR of Prosessional
Prackice ond wikhouk 0 \eaikimade medicol purpose &g discussed ebove,, veasonable jurishs..
Mould, £ind had the diskrick Cowrk’s decision thok *he mpdisvoke Could make o Yeasonale
éin&erem thok Petikioner’s Prescripkions were isued ouwkside ¥he wsual Course ok Prosessional
;Dmdﬁce and withouk 0. \eaiXimake v medicol Purpose, Was Wwron nd, because such 0 decision
19 Contyordl ¥o khe decision 0f ¥his Cowrk in AR Case 0f Tlinois v. Godes, 462 .5, 213, 23?
(1963).(" An offidavik musk provide modiskrate Judde with 0 Subskonkia) basis for Mwmmm‘
xhe exishence 0f Probable Cowse .. Suskicienk informakion musk be presenked fo e W\N\ssimﬂ
Xo ollow Xhak o4ficiel to dekermine Probable Couse .... Courk wwsk Conkinug 1o (onSc_\enmus\,\.\
Yeview the Suikiciency of 0fidovik on whidn Warroaks o issued.”), As_0 vesulk, #he mag
Shrode Cowid nok mok® 0\ veasonable inference ¥hok PeXikioner’s Presoripkions werd issued ouksidl
Ahe LSua\ Course of Prosessiona\ Prackice ady Wishouk 0\ |eaitimote medicol Pwrpose. The element
hwo Khus Wos nok Sodis§ied and no Crime wos Commitked by Petitioner. Doc, 236 ok 13, Be-
COMSR NO Crime Was_Commikked: , ¥easonalle Yurishs would Sind thak #he diskrick Cowrk’s

ld\ec ‘decision thok proboble Couse exisked indhe odtidavik, Was wrond, _SeJn\k,eASjg\j_es_eg

re\ Campbell, 323 £.2d ok 163 Supra. Also see Cayvoll, 263 1.5, ok {61,

G The dishrick Courk’s_decision dhodk xhe magiskmde , based ueon Fhe, above- &\esmbeb\

PRI, A AALE R A LI A,

‘lcr\_\ yuli ing, 00 0, veasonablR inference ahowk Prescrikions withowk benesik o veviewing Ahe._

Podienks medicol records , Cowd make O Yeasonable ingerence o‘bw* Dexikioner’s Prescriphions,
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i Comrovy 4o the Poin manogemenk experk’s opinion, the Fedexakion of Shode Modicl \’)m&g
|Skakemenk, e Sisker Circuit Cowrk’s decision and XS own Yulind in Onother ACQS&_.AC_CQﬂmﬂj
[

%o #he districk courk’s leqal vuling on o veasoneble inference. Ooouk Prescriphions in 2021, e
0 physician’s_presoriphions were issued owtside Xe Wswol Cowrse 0%

Courk Can_deyermine thok

Prosessional Prackice and wikhouk o legiimake medicol purpose based Solely on Hhe issued
[Prescripions withowk Yeviewing #he Padienks’ medical records. Dos. 226_ok 18-19, This 15 Con-

krary %o +he Poin monademenk axperk’s_opinion,, #he Federakion 0f Skote Medical Boards’

(Skokemenk, the Sister Circuik Cowrl's decision and k5 own yuling in aokher Case. Firsk,

1Dr. Thomos, 4he 4 overnmenk’s Pain manogement exp erk in_Currenk (as2 . made cleor thok “in_

lorder %o establish which, 1§ 0y, Prescripkions for Conkrolled Subskances wiere medicaly \exjdinaje,

AR L)L LI\ v 2 (VAL 318, 8.

The would hhave o veview the medica) records of ol pakienks +o whom Dr. L1 presoribed conkvalle)

Substances £or medica) Conkext” ond" 0y Yeview 0§ tne medicol records wowid be vefuired o de-
gikerm‘me i ¥here wins 0 \eaikimade medice) necessity for £ prescribed medicokions.” (emphasis
I0dded). Dot 258-\ ak 23, Dr. Pawran, 0. Pnin mondesenk experk, in (. Case in-Khe 1t Circuik
0150 opined Kk (410 decide whesher o individuo) Prescripkion wos for legitimake medical

;iikzu.t?_o_sg or Wikhin ¥he Cowrse 0% wsaa\ medical prackice Yegu ,w,es,_\go_@_ncql_auy\g,gmk_o&ﬁmg

individua) pakient.” (emphasis added), United Skakes v. Merill, $13 E30 1243, 1302 (1tkh G
12008)_Second\, +he. Federakion 0§ Soke Medical Boards in 2013 Shaked “(41he Board will

pudae Khe Volidixy 0% the PhySicin’s kreakmenk 0% o Pokienk On Hhe basis of avsilable dow-

%mﬁmhmmmm[\.s;g\g_\s\ﬁon_thg_%_mm\_m duradion o medicokion adwinishered ”

g&gmphms;m_m&\_)._\!\o_é\e_\,v_o\ic On #ne SR 0% 0pioid dnaldesics in Mhe kreakmenk of chronic.

Poin (201%) ock 6. Third, $he B Cirowik_Courk in 0. Case involving o\ playSician’s presuip--
kionS 04 conkrolled Subskances_decided Ahak “obsenk oni evidenc® bearing tpon Dr. Jones
heeokment 0% khe Pakients in %ueskion, 15uance of khe Prescripkion wikhowk more does nok
Ishow that Dr. Tones acked unpro{e_sﬁignﬂ\_\\ in_j_SS\X\no\_thes&_?\(35_9!19!{30.'\_5_.1(25\_9\_\1&15_&6&&)

Uniked Skokes V. Tones, $30 F.24 365,268 (8xn_Cir. 1938). Fourkh, Ahe dishrick Courk.
ixsels on Karee_OCCOSIONS in 0 Yecenk Case el Ahodk “ Pokienk medic) £iles owe Crikical for i
wrpose 0f Prescibing Conkrolied Subshance becouse #hey diskinduish() ¥he Prackice 0%
medicing £rom dvag_deaking.”” (emehasis added). Uniked Shakes v. Kroynak, 202043.5, Disk.

Lexis 208048 ax 5 (M.D.Pa. November 4, 2020); Uniked Shekes V. Kvaynak., 202) 4.5, Dish. Lexis
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135136 ok 10 (M.D.Pa._Tuly 20,2021);_ond Miniked Shakes v. Kraynak, 202140.5. Disk. Lexis |
149559 &t 8 (M.D. Pa. August 10, 2021). Finalld, the diskrick Courk’s Guch & Jeap) Yuling will
hove_0 Chilling e4§eck on Poin management Specialisks like Pekikioner, becouse. (1) Ay noumall
Presoribe sigaigiconk Luonkities of opioid Pein medicakions ¥o. Pakienks with chronic Pain for

Poin Yelied, (2)Kneu may olso Prescribe benzodiazeping for_ Onxieky or insomnia_and Muscle |

relaxands_swch 05 _soma for masde Spasm which are very Common in pakienks with Chronic,

Poin, Ahus Coincidentally —ﬂovminﬂl ‘ (Lm\‘erouja_mﬂbji\ﬁmns'LDoc. 259-2 ok 16, which 4he

iqovernmenk did nok dispuke Doc. 230 ok 35-44, and (3) Phavmacies may vesuse %o £ill_Controlih
Subshance Prescriphions for Variows Yeasons Such a5 alkered .Rrescxi?_t_ip_o_.Y_Q%mm@\y@_\lml&
ok occepking Cosh Poyrienk, nok Gucepking Pokienk’s inSuranc Qt\r_\.mxi,&q.jhmr own Policy eX¢. |

] A !
Irokher Ahon re (ofnizing 0 Problem o€ ¥he Prescriber, Doc. 254 at 20-2), wihich ¥he dovernimenk

itk ok dispude, Doc. 230 o 35-44. AS_0 Yesulk, veasonable urishs would £ind shok he m‘\i}

i

§Stm\e, wikhouk -khg_bgngﬁiiﬁir_[eyiz,uing.pm,ejﬂrs'_m,em.c_yo_\j,egox_d.,,m‘\qhk nok be gble %o make !
0 Yensongble, infevence thak Pedikioner’s prescripkions were issued oukside ¥he Wsual _Cowrse 0f
!.?ro&e_s_si_om__\,.pmc_hce and withouk o\ \egikimade medicol Purpose. The elemenk kwo Kws_Was nok
Lc.o.mmm_,_r_eo;@_mb.tejmisjcs_w_m\.e,_{;no\ Ahok Ahe diskrick Courk's_decision thok Probable
LC_OL\&SQ_Qilbizéd_n;k\.\g_@iimOL\L'&:\'.,_W_OLS_W_\’QM\_._S_QL\LN!&Q.f)_\..S:k(Ai,% ex.vel Cowpbell, 323 F.20.0%
163, Supra, ALSo Se@ Carroll, 263 WS, ok 6\, I _
0. The dishrick Courk’s decision thak Khe mogiskrake, &5 o loyperson, based wpon k.|
i\egla\ ruling Crenked in 202}, was able to make 0. veasoneble inference. in 2015 Fhak Pexirioners
[Prescriphions were 1ssued oukside Hne usual Course 05 Professionsl prackice_gnd wikhowk o eg
Qﬁmm medical Purpose where he Qovernment’s pain monodemenk experk, Dy, Thomas, 0.6 o oy
IPerson ond experk, Cowd nok S0 Concwde , 1S con*mn\ 0 004 \onic. The very purpoiR of Dr.
Thomas Condracked by 4he qovemmenk o veview the ofSidavix wos_to__.(}_\,Q_kﬁtml&Q_;\NhQihBr_‘._\
iPedikioney. Prescrined Conkrolled Subskonces oukside Kue el Course Of Prokessional prackice
‘om)\ wikhouk O\ \eqiXimake medicol Purpose. Doc. 258-1 ok 23, _D_rJho_m_%,_&s_m\mzg_er_s.m

gng) experk | was not able 4o drew o conclusion or moke o veasonable inference thak Pekikioner

[Prescribed Conkroled Subskances Ourside ¥he Lol Cowrse 0 Professionel PYackice gwd withouk

00 \egikimode medicl PUrpose o4 ker having veviewed the odSidovik ond Sueporkin documants T
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e }

0k 23-24 Yex khe dishrick Courk decided Xhak Ahe magiskrake, 0 0 \ayperson onld, was able:

10 moke 0\ reasonable inference, *hok Pexitioner’s PreScv.iv.ﬁons,_wg.&j.ssueé\_os»!cﬂ@&_m_.\Assan_\j
Course. ok Professionol Prackice. dnd ikhouk O \eaikimake medical vy_r.eo.s_e_ajjmr_v_ey_i.ew__ino_\__*_hﬁ
0481 dovik only in 2015, even Knoush ¥ne 1eaa) vuling 0n O rensonable inference ook Prescrip-
f.ﬁons *ne. madiskrake had Ko oase upon in making o\ veasgu\».\ﬂx&gu_n_c,emo_bm_ee)‘mo_m_r_’;

F
%Presmgkioﬂs was Created by ke districk Cowrk in 2021 Doc. 236 o4 1319, Evidensld, .
| .
i
S

Ivensonable urisks wauld 4 ind Haok khe dishrick Cowrk's Such & decision wos Wrong,.m_c_msgj
1k 15 Condrry 0 0iny Logic. Had he modiskrake been (bR Ko moke O reo\somb\zjn&_zr_mc_um;n
the allegakions in khe 045idovik bouk whekher Dekikioner's Prestripkions were issued oukside:

he usual Course 0f Prokessional Prockice and Wikhowk o \edikimake medicol Purpose , the Qover:
menk wouldh nok have. Conkrached Dr. Thomas fo vevien) 4he o4§idavik ond dekerming whesher

ilPehhoner prescribed_Condroled, Subshances owside MR usua) Cowrsk of Prosessionol Prackice ond

Ew‘\“\ouk O \eaikimake medical Purpose. As o vesulk, veasonable Jurisks would ind khok e moqli'-
ISkrake Could ok make O\ reasonable inferente Khak Pexitioner’s Prestripkions werg issued, ouk-
5102 the Usual Course 0% Prosessional Prackice ond wikhouk mﬂmamgg\j_c.m_\ym.gsg..;m
element kwo Khus Was ok Sexis§ied and N0 (rime Wios Commikked by Detitioner. Doc. 236 ok
13. Decouse no crime was commitked, reasonable Jurisks would £ind Xhak +he diskrick Courk's
fhecision khak Proboble Couse exisked in khe O4Tidovik, was wrond. See Uniked Skokes ex.vel

Compbell, 327 £.20 ok 163. Supro. Also se¢ Coxroll, 263 U.S._ ok |6).

L Ti. The dishrick Cowrk’s_decision Kok khe mediskrake Comd moke o veasonable inference,

Fhok Pexikioner Knew or inhended ¥hak s Prescripkions were el oviside khe sl couse
%o% professional Prockice and Withowk O\ \eq;.mm_e_memc«\ PurposR , Was wrm_mm\&bﬁg_b_\g_,_f -
becouse Such & decision 15 Conkyord +o Khe decision 0 Ahis Courk in the Cose_of \kniked Skokes
V. Yendresco ondy ang logic. : |

To Suppork iks opinion ok Pekikioner Knew or inkended hok his Prescripkions were '\ssua;&'

IDukside #ne Usual Course OF protessional Prackice and wikhowk o lenikimode medical Purpose, e

Qistrick Courk did nok Provide and veasoning or o lean basis o4 veasoning and\ only oftered thg?
i%ol\owmq‘ m\\ea\mons in the odfidevik khok the meaistrake Could Yely on in making Sudh o\,\f_ea:_{
Isonable inference abowk Pekitioner’s Prescripkions: (1) Phovmocies re&y_m;g£js\_?giiiioﬂﬂl$.4

IPrescriokions ; (2) Prescribing non- kradikiona) Combinakions of medicakionss (3) Prescribing;
- 200138




Pokienks s (5) Several dvaa overdose deokhs with olkered medicol vecords of the decenced |
Pakienkss (6) Prescribing addikional narcokic dvaq Ko o Pokient wikh Complere foin __x:__e_\i_e.‘r.-;,f;

Schedwle i novcokics Ho mulkiple memboers ot 4he S Samily ; (4)iqn0ring veh£lags wikh_his.

P ————

(3) Presribing oxycodone to packienks wikh 10 Complainks 0 pain ; (8) Prescribing opioid %o

O preanank pokienk afker his Skadk’s_concern obouk Ahe Prescripkion: ond () Pr.gscﬂbmﬁﬁ,oplﬂs
40 Pakienks wikh d\ml xesk £oilwre . Doc. 226 ok 20. Pexikioner conkends thakAhe diskrick

[Courk’s Such & decision Was Wrong or debatable for ¥he following reasons :

1
§
|
}
!
t

| 0. The diskrick Courk’s decision Kk £he modiskrake, Yelying on-the informant’s unsubskanki-
oked and unrelioble informakion in the adtidavik, Could make o Yeasonable, inference tak Petikioner
Knew or inkended khak his Prescripkions were jssued Oukside the Wuol Cowrse 0f Protessional prockice
and withouk 0\ legitimake medicel Purpese, §5 Conkravy ko Ahe decision of Anis Courk in kh Case 0f;

[Uinited Skokes v. Ventresca. The ollegations inhe 0dsidovik 04 ered by the diskick Courk werg

esseatinlhl Ao hearsod informadion 0f C5*1, 0 proven Aisqrunkled fovmer emplodee of Petitioner;

j‘,Dyg.,z,S}Losi,,Z.S.,-Dg.t.,2,5,‘1,—,\_ ok |, O proven dishonesk person and \iar, Doc. 259-) ok l—_()‘,_t,h,_Provny

éhLthiﬁ..DLZfSﬂ:l ox %, Doc. 259-2 ok 13, 6nd o proven Poid informank o the Mfiant, Do(;.
1259-2 ax 13, oll of which were nok denied or dispuked by the qovernment. Doc. 230 ok 35- 44,

i Informonks_ave_nok presurmed o be Credible and he qovenment i qeneraly veguired 4o show

by Ahe 4ohaliky, of Ane Circumshances @ither Kok e informank has Provided Credible informadion
ﬁﬂjhg_wsk or thak Ahe informadion has been Corroboraked throwth \nd&p_mk_ni(jml_esﬁ&\gﬂonu.?

nided Skakes v. Yusut, 461 F.3% 334,385 (34 Cir. 2006). Pekidioner aliesed in +he § 2255 mokion
@hmﬁ Ahe odsiank did nok 0ffer ony evidence S\H’Poﬂﬂnql ok £he, informank hod provided gg,d\.ib\&.‘;

[informadion in K2 Pask or khak #he informank’s ehove hearsm) wnformokion hed been Covroboraked
khvough independenk inveskigakion. Doc. 254 ak 25. Doc. 259- ok §_ Pexikioner Surther alleed thot

?*he informank’s_obove hearsays Were £alse , Doc. 254-1 ok §-22, which khe qovernmenk didno}_

'M{_QU}\_"_&P,\AAQ_._DQLEML% - 4k, Becanse khe diskrick Coork did nok noldk evidentiaw) hearing

N ANi4 Case and did nok poink ouk khok Pexikioner’s ollesadions ove Clenrd £rivolows on khe basis
OF +he exisking vecord, Doc. 246 ak 1-38 , ik musk Owcepk Ahese Allegakions as true. See Pickard,
130 £ Aeex. ok 26F, Sugro.. Also see Blackledng , 431 WS, ok 35-36,38. When Khese Ollesakions ove _

Jrfgsgpigé_mijge_. no_evideace Supgorks Ahok ¥he informant’s heorsal informakion was velioble |

lor there was o Subskankiol bosis Lor cvedmnq,ﬂe ‘\r\{ommj&_ﬁs__hgoms_a\\‘s. The fack ok e
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‘!"mfb_rmmt-h@d\mzm with Pexidioner in i edicol 015ice, had inkimodke Knowledae of thak prackic
ohe. does nok gukomakicald Suppork thak her information was veliable s the diskrick Courk implied
ok \eask ¥ne districk Cowrk did ok Cike ond dudhoriky to Suppork Swch an Dpinion. Doc.23b @5’
21-22. Curkher, the diskeick Courk’s such chavackerizakion thok the informentk * hm,_\(o\mmﬂ\q!
Condracked {$ic] \aw enforcoment %o vepork Concerns ovex_~u15~nebmiw;us_unj1@g,bﬂmé
ne informank veporked Peitioner fo PCDAQ for inveskiqakion o o revenqe Shon\!\_Ojt_ﬁ_r_ihﬁj
Wos_given oral admonikion bu Pesitioner ok her 6-month evaluakion 0§ job performance in
ockober, 2012, Doc. 259 ak 6,25, Doc. 254-1 o |, Gad +he informank had admikked her wond-
00ing ond even wanked X0 be aken back as Perikioner’s employee adain even \ Khovan the DEAS
inveskiaakion 0% Pexikioner Wos kil onqoind_ Doc. 259-1 ok 6-1 A o vesulk, vensonoble Jurists
Would\ $ind Kok +he districk Courks decision khak 4he mogiskrade, relying on khe informank’s
heorsods which were nok Credited b o Subskankial basis, Coud make o yeasonable inference |
thok Pekitioner Knew Or inkended khak his prescripkions were issued ouksiaR. the Wsval Course of
Prodessional Prackice o wikhouk o legikimade medicol pur?o.S.&,Mgs__wr_o_n;q_,ﬂbgmse_sm_de_ﬁsmﬁ
1i5_Conkroxy o kh decision 0% Xhis Courk in Ahe Case 0% Uniked Skakes v. Vendrescan, 380 0.5, (02,
1108 1865) (“ earsa_ mag be Hhe basis £or issuance of ¥he warrnk‘ So long 0 +here (i) 0
Subskondial basis for (rediting +he hearsad.” ™), Conseguently, veasonable jurisks Woud find Aok
Ahe. mogiskrade Could Nok meke o reasonable inference *hq_t.P_exx_mn,er.\c_:\_ew_‘orjgmm_*_mf,!
his_Prescripkions Were ihued Owkside Ane Usnal Courst 0§ Professional Prackice and withowh o\
letitimode medical Purpose. The elemenk hree Ahws ,\A_JQS,_QO_!LSJQLSSI\QA.Q!\MMMQMS_CM&-
kked by Dexikioner. Doc. 236 ok 13, Because no Crime. was commikked., veasonoble. urishs woul
£ind #hok Khe diskrick Conrk’s_decision 4hak Probabl® (ause exisked inkhe O4&idavik,Wes Wror
See Uiniked Skodes ex. el Comebell, 323 F.24 ok 163, Supra. Also see Carroll, 26% U.S. ok 161,

'Ekmt Peitioner Knew or inkended thod his Prescripkions were issued ourside ¥he wsual Course
108 Professional Prackice o without o legitimade medicol Purpose where he Magiskrate Cowld not |
IHLLKQ_O\ veasonable. inference Kok Pesikioner’s_Drescrigkions were 5ued OuksidR he Wsual Course
iP_r&i_e,sﬁom\ prockice and withouk O\ beaikima MLQ@L?__\&P_QSLJ.s_go_&tmy_k\.tlm_\oglc_,_&sﬂsﬁs@\
i@bove.—khe MSidavik did no¥ conkain oy \eaal basis or oxher evident® ohouk whok Conskikukes

lﬂmm_@gzm_&mgn_ce_s_omsjﬁg_thg.\,u_s_u_m_\_ggﬂsgoj_emgss_ioMPLML&_mmimm_ l
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Jeqidimake wmedica) Purpose. Dos. 258 ok 20-25, Dog. 258-1 ok \-25, Doc. 232 ok %} Therefore ,

Dovik Otsered by khe diskrick Courk, Could nok make o reasonable inkerence thak Pekikioner’s pre-:

[reasonable Surisks Would find hodk khe maqiskrmke., Yelying on only these Ollesoions in #he 8-

1Scripkions WQVQjSiQ?ﬁs..O.\liSiM.ﬁl\g..,\’\_SMS_.Q)\X\'SQ 0% Professionsl PYackicR gnd wikhowk o \aqjﬁmm';

. !
medicel Pwrpose., T4 Khe madiskrake Couwld nok make o\ veasonable inferente dhok Petikioner’s prescripkions

were_issed Oukside #e usuol Course 0§ Prosessional POCKR ol wikhowk 0 \eaikimade vedi ”"*\mf

Pose., how Gould 4he modishrale moke b vensonable inkerence khak Pekikioner Kaew or inkeaded |
Aok is presoriphions were issned 0uksidR Fhe wonal Course 0f professionel Prackice ond Wikhouk

Mgqnm@cgmdis_m\ﬁ_mg&?___EMenk\mx , Yeasonable Jurisks wowldy £ind xhok Ahe diskrick Cowrk’s
Such 0 decision 15 Conkrord %o o \odic. As o vesulk reasonable Jurisks wowd £ind khad ¥he

Ay NN ALK K AA_A

magiskvade Could nok make 0 veasonable indevent? from Xne above glledaions in xhe 0d{idavik

hot_Pedikioner Knew or inkended thak his Prescriphions were issued OWSIAR he Wsuel CowrsR, 0% PY0-,
Lossionol pracrice and wishouk o\ legiimore medical Purpose. The elemenk Khree thws Wi, nok

Sakisgied and no Crime was_commitked by Pekikioner, Doc. 276 ok (3. Becasse no crime wos |

Commithed, Yeasonable Surisks wowld -&_Si\t}.\ﬂok,ichﬁ_d_‘\s,mﬁ_io,\aﬁls_-dzQ.S.'\Dﬂ.ﬁh@i@!@ﬂﬂ&.,?

Cowse exished n Ahe OSSIAQVIE, was wrond. See \hnixed, Stokes ex.vel. .Cmmv_b_e1_\_,.3_23~£._2.(L,®_|.6.3i
ISupra. Also see Canroll, 263 LS. o 161, | !

__C.The disirick Courk’s decision thak ke mogiskrate Could moke 0 Veasonoble inference khot

Pediioner Knew or inkended thak his prescripkions Were isoued oudsi Ae,_»,\hg.usum\_cg\gxs,.e,o&_moj_e;%

ssional Prackite_and withouk 0. \eyikimadé medital PUTPDR where e doverament’s pain anodg:

menk experk, Dr. Thomas.. Cowid nok Conclud® thak Peritioner Prescribed conkyaled Subshances

'om;i_duhe_usm._\_c.msg_o&ﬂo.&,eggon,a\_(zmcm2,_om\_wiﬁho»?c_m_l@f\ikimmt_e_mzii,c,m\_P_\AmQSLjé_é

Condprd ¥o oy logic The very_ purpose of Or. Thomas Conkrncked by xhe 4 ovexniment 4o veview |

5;*he_aiﬂd\mm\m\“w_i5bjhg_9gey_ox_k_im\_‘o\o_cgments was_to_derermine wheher Pexidioner

Prescribed Conkrolled Subskances outside e usuol Course 0% Professional Prackice and withok

) \Qq“thodxe wmedical Purpost . Doc. 258-1 ax 23, Dr. Thomas cov_\é_\noi_cm_\_clmmﬂ_mﬂ(mg\_f

Prescribed Conkrolied Subskances oukside +he usuol course of Progessionl Prackice_and wikhouk
_(J\_\_e_qi_*_Lm_oj_Un.e.r)j_c.m_\l\&ﬁ.@sg,oﬁm_h.e,_hQM(Mgwgmjjimow_it_oln_n_q_wijhjht_swﬂoﬂ“\_m\_j
docureoks. Td ok 23-24, Doc. 254-2 ot 16, 15 Qv Thomas Could Aok Conclude khakr Pexikipner
Prescribed Conyolledy Subskances owside khe ucual Course of Professional Practice and withguk |
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10 leqiximate medical purpose, how could Pe !nkionea\mm_ox_mk_em)\ir_hmt.b;s_mesmp.kions_v@e
[issued Oukside 4he usunl Cowrse. 0 Professions) Prackice and wishouk 0 teaikimake. medical Puepes
E,Assum_i_nq_osan_end\o_tmt Pexikioner knew ¥hak Some Pharmmes Yeused 10 £ill his Prescyipkions |
;_O_Lffhﬂj“S_QV_ﬂS’. 0f his_pakienks were from £he Some founily, or +hak he prescribed non-tradikional
Ieombinadions o pain medications, or mo\_t_m__p_cxjcjgﬁc_wms_yi.s_ibm,‘P.t.eqmn_t,m_ﬂmjﬂs.o_m_e..o&hi.sJi

1pakienks fodled rine dvad kesk exc A implied in the ollegakions . Doc. 236 ok 20. when Pexiticner
1Presoribed opioid qnolaesics 40 +heR Paienks wikh Chronic Pain for Pain Yeliet, buk frow Could,

«d

Ihe Know_or inkend thak 1is Such opioid prescriphions were issied oukside £ne sual Course 0f
iProtessional prackice and wikhowt 0 \eaikimade medical Purpose when Hne Goverment’s poin Mo
| ;
Inogement experk, Dr. Thomas, Could ok Conclunde thak Petitioner Presribed Conrolled subskances

outside Fhe Usual Course of Professional prackice and wikhouk 0 leaikimake meo\igp@LRg[pgsg,_aﬂgfr
he veviewed Hhese Very same alleaakions in the ﬁii_c_mi_tﬁim..bqjhe_dj_smd_cm;?__&&o\;nﬂq,
ensonable jurisks Would £ind thok *he diskrick Courk’s Such o decision is Conkrond nmn;{_\o_qml
AS 0 Yesult, veasonable Jurishs would {ind thodk the magistrode Could nok make 0 remSonab}g _'n_\:i
iEerence thok PeXidioner Knew or inkended thad his Prescriptions were issied Oukside 4he usual
Course of profesional pYackice and withouk  \eaitimade medice] Purpose The elemenk Kinret thug
Was Nok_Sodistied_ and no Crime wos_commited by Pesikioner. Doc. 276 ok 17, Becowse No_|
Crime_was_Commidhed, Yeasonoble jurisks would £ind thad e diskrick Courk’s decision thod pror
bable CoMSe exisked in 4he 0dfidavik, Was wiond. 5 e Uniked Skakes ex. el Comphell, 323 £.24

k163, Supra. Also see_ Cosrol), 267 4.5, o 161, ]

I
| 0. The diskrick Cowrk’s decision thak he mogishvoke , based upon xS legol vuling oin o ves
Sonable inference abouk Prescripkions in 2021, Could make o Yeasonsble, inference Kok in 2015

Pexikioner Kanew or inkended £nok his PresCriphions were 1sued 0vKSiAR Khe UShal Cowrse, Of |

AASEAR AL AL TR B ALALD BB A A A bl LA 4% W

:‘On\v\l eVidente oS o \eqnn\ bosis ¥he diskeick Courk of§ered _»_\y_\g_ck__irh_e"m__ox_q‘x_‘,jmg_Cg\a\_d\_\a_ng,\AQogﬁ
{in making 0\ Yeasonable interence abouk prescriphions from ke alledodions inkhe avikidavik Wes.
[iks Vesal vuling Creaked in 2021 0s discussed obove. Doc. 226,04 19 Becanse Such o Jeaa) Yoling

: |
did ok exisk in 2015 when khe MaQiskrke 15ued khe emvch wavrank, veasonable Jurisks wowd

£ind hok Pexikipner Wowld nok ave Known or inkended Kk () Presuripkions 0f Conkroled

Subskances in enormous fuankikies ond in dongerows (ombinakions or (2) Sianikicenk Fuonkikies
24 0% 3%

|

!

|Professiona) prachice qnd Withouk 0\ \oaikimade medicol purpose, is conkrary Ko any logic. The
|

1




0f Schedule 1. conkrolled Subshances in phormocy vecorhs_and pharmacies” evenkual refusal do.fil
Such Prescripkions Suepork (A Yeasonable inference khak Xne _\AJ_\Q\&[ML%E[eﬁ_(;ﬁyj}oﬂs_\ﬂ_%iejﬁm@\
oukSide khe Usual Cowrse 0§ Professional Dmgk_‘\g?—__am_()\_wlﬁmt.A&_\Q_fqlﬁvmgm%jﬂk’_\&?ﬂ;.ld\.i
Therefore, veasonable jurisks would Sind khak the diskrick Cowrk’s_decision thak khe moqi_smﬁc,ej
based upon. ixs legal yuling in 2021, Could make. & reasonable inference. Kok in 2015 Pekikioner |
Knew or inkended Khak Wis prescripkions Were jssued oukside Khe usual Course 0f protessional !

|
PYACKILe (nd Wikhook O\ \ea\mmj@ medvical Purpose , 15 Corkrard %o oy 100 igjis_m.u‘\j.,._{
Icensonable Jurisks wowld £ind, Knok the madiskrade , hased wpon the Legal vulin on & veasonable

linkerence ahowk Preswipkions in 2021, Cowld nok make O\ rensonabl@ inkerence thak in 2015 Deki-
ioner Knew or inkended khak his Prescripkions were issved OudSide ¥he usual Cowrse 0§ Pro- |

! i
Lessional Prackice and withouk 0 \eqikimade medical purpose. The elemerck Kiree ks wos nok

me\ and N0 Crime W commitked by Pexidioner. Doc. 236 od 13, Beconse o crime. was -

Commitked, reasonable Surisks womd £ind Hhak khe diskrick Cowrk’s AReision Fhak Probable msé
Pxished in ¥ M&i@yji,_\ms_w_\tox_\q_._S,.e,g_\mjm_smk_e_SJ_fa(ml“Cmybg\_\_,.3423_&.Z_O\_Q.tl_(»i,s_mwﬁ\.
Also see Carroll, 263 W.S. ok 16},
|2 The diskrick Courk’s decision thak dood faih excepkion deplied in His Case,was wror,
l)ﬂﬂ&&%&&hﬁi&ciﬁqn 15_Conkrowy o +he_decision 0% #his Courk in &he Cose OQ_Ml\_ikeé\_.Sta*e_!s
v. Leon and Franks v. Delaware. e _M_[
Petitioner olleaed in the §2255 motion thok 4he aftiank, DEA adent Hischoy, __\snew_mf}
Probable Cowse did nok_exisk in his ofidavik, becuse () he documenked in Kne affidevik !

Ahak the qovernment’s experk, Dr. Thomas, did nok (onchude thek Pexikioner prescribed ton-

krolled Subshances oukside khe Wua) Cowrse % Prosessional Prackice and. wikhook o, lofitimate

medicol purpose, Doc. 258-1 ak 23-24 Doc. 259-2 o4 1318, Gnd (2) he eskisied in fronk Of
qrond 501y Khok * e (experk] Coudlk moke #he kinal dekerminakion wikhowk looking ok o Pakierk
116 to See whok ke pakienk was being trented Sor, which iS owr juskificationsor @.s\ﬁnq_ior_@_?
Search Warrank 40 obioin #hose Pakienk £3les”, Ta., indicaking khok he jnskiticakion for  Sewsch

wavrank Was %o obkain Pedienk £iles Yakher thon Probable ConsR. Do, 250-2 0\ |

The qovemment did nok den or dispute Perikioner’s above _@\X%Mi%.ﬂ&ﬂ@ﬁﬂﬁr‘M',.g
The_diskrick Courk dodaed khis_alleankion, Doc. 236 ok 23-25, which Wes wrond, because, i

musk occepk Hhis alleankion oS kvue, for e diskrick Courk did nok holdh evidenkiowy heowing iny
» 25 0t 3%




s Case. and Aid 0ok Poink ouk Ak Hhis ollednkion i5_cleard £y nv_o\ous on +he basis of khe Q'XlS"(ll\h *
record, See Pickoxd, 130 F.ASPx. ok 24%. Supra. Also See Black! ledge, 43) W.S. ok 35-36,38. When

Hhis Mlegation i5_accepked 0sAvue, Yensonable Surishs wowld £indXhak ¥he_dichrick Cowrk's M(ASM‘

"rhM Good £aikh excepkion (:pplied in Ahis Case, Doc.236 ok 24-25 1 (onkmq 40 the Aecision o

M\\s Cowrk in kne Caoe 0% \iniked Skakes v. Leon, 468 W.S. 84%, 922 n.23, 0123 (1994 (o0 {mith
excepkion does nok apely when” 0 reasonably +mn26\ od4icer would have Known khok Seavch was

n\eqml despite the maq.smhe 5 Oukhorizadion” ,.. or when ¥he osficer re\cleo\] 0n o Wo\v_mnk

based on an ofidavik S0 \ac\cml\ nindicia 04 Probab\e Couse @Ko vender official belief in i

_ !ems*ence Q!\‘kxm\“ unreasonable.””) becouse the Gtionk Knew thok probable Canse did nok exisk i \n

his o4§idavik, Supra. Furkher, because M *ne_mmqlsa\mke had to_vely on £he deliberakely or \ec\c\ess\q

N o ovacen |

faloe o\\\ea‘amr\s in ma\tmq‘ o veasonable inference thak Pekikipner’s Drescriphions were issued outsige

Ahe Usuol Course of professional Prackice and Wikhowk \eAikimake medical Purpose 05 dusmsséé\mbol\re,
reasonable Surisks Wouwld {ind knak khe diskeick Courk’s decision khok qood faikh eX(epkion oppli xe&

tn Khis Case, Doc. 236 ok 24- 25__x_s_mtmx_\iuhe_dmsm_n__oﬁmsﬁcomk i Ahe_Case of an\gs

Delaware , 438 .5 ok 156 ( when' the, a\\em\on 0f Derjury or ¢ Yeck\ess msreqm\ i5 esmb\.sheh

o, Wikh e 0dEidavit’s false makerial Sek Ko one Side, #ne Mfidavit's remaining conkenk S 2
insusticienk o eskablish Proboble Cause, khe Search Warrank musk he Voided ond ¥ne frwiks 0&‘

the Search exclwded %o the Same exkenk g 1§ Probable Cawse Was 50 \mcmq an the {ace of M\e'

Atidavit,”) ond in khe Case 0% \niked Shokes v. Leon, 468 WS ahd23 ( (onoMmh excevkuon
(does nok (veply" 1§ £he MOdiskrake OF JUdNR N TSsuing O Warrank Was misled \ by informakion | in
an 0 §kidovik thok Kne oftiank Knew wos {alse or would have Known was false..."). (onse&uenkh\
reasonable Jurishs woud §ind thak the diskrick Cowrk’s decision dhak good feikh excepkion wo\\e&\

N ANiS Case, Was wrond, ' !
3 The diskrick Courh’s decision ¥k Pekikioner Suﬂeveé\ N0 Presndice \’QS\A\hnHvom Connse)’ 5 ‘

SaidSoilure_and Khws it nok receive TAC, was Wrond o debakable, becawse such 'Y d\euswn

15 Conkrard %o ne decision 0% khis Courk in khe Cas@ 0% Shrickland V. Woshinaton, 1
As_discussed above , probable Cauvse did nok exisk in 4he Otidovik and 200 faikh Qxcepknon

N0\ ok (ol in Khis Case. Becouse“{edvidence obkained 05 & direck vesuik of an unconsmuilona\

 Search ond Seizwre 15 planl Subjeck ko exclusion” Seduran v. Uniked Skakes, 468 U.S. 3{‘16

%04 (1984), bk for Counsel’s failure 4o £3le o bne% in Suppork 0% khe Mokion Ko Suppress eVi
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dence asrer he £iled o mokion Ho Suppress ¢ eVvidence Seized G4 O Yesulk of Search Wavrank, |
xhere Was o yeasonable Drobab\\.&q nade ke Mokion Zo Suepress evidence Would have heen|

Yilw TYVRZT VM LM SC A S Ll &

dvonked, oand all evidence 6ei Z_CA—Wom Pexitioner’s medica) 0ice , Awo homes_ond bank occounks
wauld nove been Suppressed. Dog. 254-2 ok 21-22. Furaher, hecause. Pexitioner’s indickmenk |
and Convickion Were Solely or primovild based wpon khese Seized evidence, Td ok l8—|ﬂ,ﬁm§h
Khe goveramenk_did nok dend_or dispuke, Doc. 230 ak 35-44, buk £or (ounsel’s s0id.- {ou\urer
there Was ¢ veasonable Probability thak Ahe Oukomes of Xhese les \eqm\ proceemqs would\ ho\vu
been distecenk. Doc 259-2 ok18-14, 22 AS 0\ vesulk, v easogag\egw_xsts_w,om\fim)x_zkhm_ﬁhe,
Aiskrick Courds decision thak Pexiioner " Sudtered no Prejudice” feSulking {rom Cownsel’s 5@1)\
failure, Doc. 236 6+ 25, Was wron), because Such & decision 35 (onkimry o Ahe decision of omé
Courk in khe Case 0F Skriocland, v. Washinadon, 466 W5, 668, 644 (1434 (“4he oggm‘mm;
125k {or Presudice §inds... ¥here 15 reaSonmb\e}robmbmi\\g\hmk bwit.&0x_(omse£5#\m{>ro¥e5smn}a\
errors, +he resulk ok khe pro mm would have been difkerenk.”). AS kne diskrick Courk Mm
!mujhmum_ccunse\ s,p&ﬁomcuﬂjm\mﬂ;nok degicienk, Yeasonabie wrisks wo wou\)\
1€ind\ Kok Khe dickrick Cowrk’s decision dhadk Pelikioner did nok veceive TAC in this coim_Was | |

Wrond , becowse Such 0 decision i5 cOn*mv\\jo e decision 0% Fnis Courk in khe_mse_g%ﬁju-
| Lond, To ax 683 (Counsel’s assiskance 15 inefteckive when ' Counsel’s performanie Was de{r

 lcienk.. (and) the deficieny performance Preswdiced dekense.”) |
- Becowse reasonable jurisks would £ind ¥hok the diskrick conrk’s_assessmenk o€ dhis Consh-

Hukiona) claim wos . Wrong_or v debakable 05 discussed above, the Courk o Dppeals decision d\e-

mmarﬁe*\i_ﬂejje%uesj for & COA IS cor\k\om\ %o he_decision o this Courk in ¥he Case 0§

ISlack, Miller-EL, and Puck. Supra .
“ This Courk i5_olerk_fo invalidake Unconskitukional 5earches and seizures whe*her Wsth

pr wikhouk 0 Warrand.... By doind So, ik vindicakes individual Viberkies and Sirenakhens
- [Khe_adminiskmkion 0% jusiice by provoking Yespeck for \ow and order.” \fcnkresmxjso_u_.s,
ot 1. Petitioner thug respeck&u\m Prmxs‘ thak 3his Honorable Courk adminisker juskice in

the inskonk Gase by’ P\romokm_r_Q.S_P_e_c_’fj v \ow gnd ovder” .

C. The diskrick courk’s decision thok Pexidioner did nok veceive TAC in deodh Counk ((oum‘:,:

24), Wos wrong or debokable When Cownse\ entively failed o (efend Pekikioner inAhis Counk
2% 04 38




V. Cronic_oad Skrickland V. Washington, gnd he decision_of the Third Circusk in the case

[V )

becavse such o decision 19 Condravy koxhe decision_0f 4his Cowrk in khe Case of Uniked Stod

0f Ruiz v. Huokingden and Uniked Shates v. Boynes.
Petitioner olleqed in +he § 2255 motion +hak Counsel enireld foiled o defend Pekikioner in |

death Counk (counk 24) which mandoked minimal 20-Year imprisonment by foiling 4o perform

LY oy

Hthree. Crikicol examinadions: O Cross- exaninedion on Dr. Thomes . & key wikness for Petitioner
conviction, and fwo direck examinakions on boxh Pedikioner’s pain managemenk experk ond|
PeXitioner himsel§, key wiknesses for Pedikioner’s innocence, despike the fack khok Counsel had
evidence in hoad £0 Prove oherwise, Doc. 259-3 ok 8-13, dnd Parkiculary oy Sailing Pres?tifr
four pieces of crikicol excwigolord evidence 4o the jury for Pekitioner’s defense : Opioid Hreat-

menk quidelings, blook Oxycodone Lekhal CPoskmorkem) level 0f 400 40 300 n9/m, morphine founh

in#he deceased pakienk’s Syskem, and undekermined level of Zolpidum (o Sleep pill-vespiratort

suppressant ) in he deceased pakienk’s blood., despike Ahe fock Kok Connsel hod oll of khe four

Pigces of crikical ex Cu\9o.%or,t\"ey_id_\m_cgjn,\'ﬂ_;h0.\0_0.\.,_ﬁId-m.\t_lo;l_?z,._ngjLiQDEfj'lYSi‘ arqued thok

the key evidence ¥he jury heord in khis Claim Was_only khe qovernment’s Version of evenks
Gnd Dr. Thomes” false kestimony and haseless opinion were legk in he. vecord, uncom\esjgg)_\_,_
10 ok 813, Counsel ks enkirely Soiling 40 Subjeck the prosecukion’s Cak fo_vmeaningfal |
adwver sarial *esm‘ Pedidioner furkher owqued thok he opioid treakenk avidelines Covasel
ailed Yo Present 4o the jurd for Pekikioner’s defense Suppork thak it was nok conkmindicakive
or ineppropriate 1o prestribe o Condvolled Subskance (0xycodone \5 wg ) to_0 pokienk with
Severe Pain £or pain Yelie§ when the Patient had §uestionable. abnor m(x_\_\x_tige_é\m_s (reen |
kesk Ye_‘;u\k due to Crosh-veackion, & Significank PSychiodr_iSa_\rﬂjjm\_c_\f\__@\.O\ hiskory of vemohe
suicidal ideakion, which were velied0n by Dr. Thomas %o form his opinion thok Pexitioner
rescribed Oxytodone \Smq , gne hoblet, every 4 4o 6 hours 09 needed to the pokienk with
5evere Pain for Pain Yeliek wikhouk o \eqitimake medical Purpose. Td ok 10-1). Pekitioner |
inolly awgued thok Dy, Thomas’ Opinion thok 0xy(odone Prestribed by Rerikioner wos 4he
bui - for Covse of death, was unsupporkive, hecawse he £oiled o Consider khree ked evidente
0 4orming his_opinion abouk buk- for Cavse of death : khe blood 0xyCodone \zthol { poskmorken)
level o 400 %0 oo 14 /ml, dwo %o three dimes higher than he blood 0xycodone level of:

215 ng/ml in 4he decensed pokienk’s blook, morphing found in Ahe deceased Paiend’s systen
| ~ 280438




. ‘ —
andh Undekermined level of Zolpidum (0 Sleep Pill-vespiratory Suppressant) in the deceased fatient’s

blood. T\ ok 12-13. Becavse Dr. Thomos' opinion wis ked evidence for Pedikioner™s_convickion,
Doc. 254-3 ok \, 6, 13-14 which the doverment did ok dend or dispwhe, Doc. 230 ak 34-52,
* lowk Sor Cownsel's said foilure, khere wias . Yeasonable Probobility +hok the dovernmenk would,
nok hove proven beyond, & reasonable douok in his Counk Fhak Pekikioner Prescribed Oxy codone

15md o he pakienk with Severe poin Ovtside the Usual (ourse O Professiona) Prackice o) witheek

0\ \eql'.ixmm medical Purpose_ond, Ahak Ao Ory(odone prescribed by Dekikioner Was ¥ne buk - for
Cavse 0% death. Doc.259-3 ok 13-14,
- The 9overnmenk did nok deny Pekikioner's above alledations ond did nok oiser ond Counker

Oxgumenk with Supporking evidence excepk for Conclusor) and ivrelevonk Skotertents in vegord

Fo Dekitioner's oflededions in his cloim. Doc. 230 ok 43-51. | ]
The districk Courk dodged Pekitioner’s allesokions abowk Counsel’s entire Sailure fo defen
PetzXioner in deadh Count and bouk the Previowsly unpresented evidence including the blood|

0xyCodone Lexnal (Poskmorkem) eve) 0% 400 %o 300 ng|mi, morphing in Xhe decensed Pakienk’s

E

Gyskem ond Undekermined Level 0 Zolpidam in ke decensed pakient’s blood, (nd_inshead|
Aried ko explain thak Dr. Thomas’ keskimony the qovernmenk_Dresenked %o Convick PeAikioner|

Was Vensonable and khe evidencd £rom opioid krenkmenk quidelines Cownsel failed o presenk

ko the Sury for Pekitioner’s defense would nok wnderming Dr. Thomas keskimond. Doc. 236 of

3-29. The diskick Courk ¥ws Concluded Khok Pedikioner didnok veceive TAC in Kwis Cloin,
Taox3\_ | o ~
Pediioner conkends thok e diskrick Cowrk wins Wrond when 1% dodded Pedikioner’s
oledodions, becawse 1k must aecepk Pekikioner’s alleqokion as Arue , for khe diskrick Cowrk did
nok hold evidenkion hearing in Knis Cose and did nok Poink out in iks Opinion ok hese
llieaodions_ave. clearly Sxivolows on e basis 0f the exisking vecords. See Pickard, 130 F.|
Apgx. ok 24% Supra. Also see Blockledae, 431 1.5 04 35-36, 38. When the above alleasions
dre Occepred. 05 Arue, Yeasonable Surisks Would £ind Anak 4he districk Cowrk’s diecision Khok

[Petikioner did nok veceive TAC in Hhis claim, wos wrond or debakeble for khe following |

Ireasons : Fivst, beconse Perikioner’s Counse) enkively £ailed %o_defend ?em,hong.r_jﬂud,emhl
Cound ( Counk 24) by £ailing to Perform three Cixical examinakions and failing ko Presenk four

Pieces 0f Crikicol exculpaton evidence which were in Cownsel's Wand Fo »mzjm\_,jms_\gmm\




Only Hhe doverndent’s Version 0 evends o v\\_r\e.-Syﬂ\ﬂnd\_\Q,Mﬂ.qirm_‘_’{olemmm_?ﬁ_m15_{01\,5,QJ
Aeskimony_and baseless opinion in he Yecord Unconkested.. Supra, £he diskrick Cowrk’s Sudh O
dec_‘«s,ion_'\_s_@mm\ll Ho.Xhe_decision 0% ¥nis_Cowrk in the Case of Whaiked Skdes v. Cronic, 466

W.5. 648,659 (1984) (“i§ Counsel e n‘ere\\\_& wiled ko Subjeck Ahe Prosecukion’s Case o mm_mg?.
ol adversarial hesking, Ahen Ahere has been deniol 0f Sisth Amendmen viahks dhak makes khe

dversory PrOCess, TASH presumphively Wavelioble.”). Second,, becouse there was 0\ Yeasonable,

his_Cloim wold have been difkerenk 08 distused ob‘oye_,_P.emme_r_ﬂ\ms_sm&g_rm‘_a_r_\_m_m\_

pmbab\\m.' in this claim Ahok, bud for Comnsel’s soid {ailures Ahe_omkcome of the ?roceeé\mq‘ i
Prejudice from_Counsel’s_soid Soidures, Hhe diskrick Couek’s decision is_Conkrow) %o 4he decision
o< Khis_Courk in the Cose 0§ Skricklandy, 466_0.5. ok 694 (“Ahe_opproprinde +esk for prejudice |
finds ... there 15 0 m_somb\,ejxomm\_ﬂ\.@t,_bnj.ﬁoL_igyﬂie}‘s unprofessional exrors, e Yeulk
04 khe Pi"ocee&ir\q wowd hove been disterenk.”) Thivd, becouse Ane diskeick Courk dodged Pek\-___g

Aioner’s_alledakions , foiled to Weigh ane evidente as o whole andfailed %0 Consider m_eojxexﬂié\
impock_0f 4he Previowsld wnpresenked evidence inciuding 4he blook Gxrcodone \esha (postmorken)

level 0f %00 10300, g /m\, Awo Fo three Himes higher than Ane deceased, paient’s blood Oxvodon?

Level 0% 215 nq/ml, the morphine found in Ahe_deceosed pakient’s syskem, and the \ mg&grmméz&

0% death, Doc. 236 ax 25-3), 4he dishrick Courk’s Such 0 ‘dsgs.i,Sjo‘ﬂ_‘\,s*(ommu\_xojhtd&gSJ_oﬁ

0§ Ahe Third Circuik in Ahe case 0§ Ruiz v. Huntingdon 632 F Afpx._203. 210 (34 Cir. 2016),
(“1n dedermining_whexher Comnsel’s Soilure Ko preseny Pokenkiall exculpatory evidence. wa_s_l;

Presudicial, 0 reviewing Courk Connok wnereld dekerming whekher khere was Sukficient evidene

I

Cor 0 Convichion_ak Ane Aime of drial, buk inskead musk weigh e evidence (6 o whole ond)
Consider the Pokenkiol impack 0§ ¥he Previonsly unpresented evidence.”). Finall, Yeasonable |
Surists would Sind Ahok 4ne dishrick Courk’s decision khak evidence {rom e opiai & Areakmentk |
duidelines (ounse Sailed ko Presenk %o e jury Sor Pexikioner's defense would nok underming |
e qoveramend’s evidence- Dr. Thomas, teskimony ok hvial ond Pedidioner Ahug_did fiok YeCEiVve |

TAC. Supra., s wrond or debakable,, becouse Such o decision is Conhrar) o Ahe decision of he

[Poink, however, 15 khak_precisely Gueskions ok this sork— khe resoluhion of which uhkimokeld will ]

l045eck juddmenks yeloking Ko innocence. and quilk - ore 40 be weighed and: evalwaked bu o jurd
, 300¢30




i
‘0nd\ nok by Courk dwind o, habeo\s.\)roceﬂé\m‘\) _and the o\\simk wrk wsurped $he funckion:

10§ 4he the jury . United Smes v. Jonnokki, 633 F.20.538. S§1. (36\ Cir. 1982 (en banc) (4rial!

i(omi Wsurped +he funckion of e jury Cby)_decidling) Conkested issues 0f fack. ).

| Becouse veasonable Jurisks wowd $ind hok ¥he diskrick Courk's assessmenk 04 +his
IConsAikukional Claivn Was Wrond_ox - debakable A dis Cussed above , khe Courk 0% oppeals’ cxmsmn

;o\enqu Pekitioner’s veguesk &or & _COA in 4his claim 15 Contvord Ko Kne decision O &is Couk

I

1in Ahe Cose 0f Slack, Miller-EL, ond Buck. Svpran.

D). The districk Courk’s o\ec.Snon *hok Pekmoner dud\ nok receive IAC Was wront\ or debokable
'when Cownsel foiled 1o investiqede o crikicl Source of Pokenkinl exculpatory evidence, becwse
Such 0 decision i3 Conkrard fo Ane decision 0 the Third Civcoik in #he (0se 0f Uniked Shakes

v Boynes, ond 4he decision of #is Cowrk inhe Cose 0f Skrickland V- Woshingkon.
‘ Perikioner a\\\med\ in#he $2255 mokion ¥hok Counsel failed o m\/eshqm A Crikicol Sowrce

‘_& Pokenkial 2xculpatory evidence $rom the Penmylvpnia Skake aqencies’ inveskigakion about e
1Sme_15sue_immediakely Prior %o the DEA inveskigakion arer he Knew 4he exiskence of such fo-
:{enkia\\\\ crikical exculpatory evidence from £he DEA oqenk Hischar™s affidavit ond khen foiled,
Ao_present i H0 £he jury for Peikioner’s defense, despike Severnl vefuesks bu Pekidioner. Dos,
1?25(4“2‘@‘20 -2\, Doc. 254-3 ok |5, Doc. 232 ak 4-10.

©___The 9overament did not deny +he exiskence of Such Pokentiol efxm\pmkon evidence, bm\ - dodaeh

h tioner’s Ked Poink in Ahis Cloaam—_Counsel’s £ailure %o inveskigate the. pokentiol exCulpatory
vidence from he Pennsylvania Skake aqencies, NOT from 4he. DEA, Ahe £ederal prosecuor’s Ofice
Or Okher federol Qovemmenk 0qencd. Qoc. 230 0k 44-45. .
| The diskrick Courk olso dodded Pekitioner’s above Key poink in his Claim, Doc. 226 o4 31-32,

\thch WOS wronq . because ik musk accepk fhis 0«\\mhon S Krue, (S A diskrick Coudd did not
E‘ho.\d\ evidenkioy | heomnq inAwis Case_ond did nok Poink ouk in its opinion thok +his m\\eqo«hoﬂ
s dearly {rivolous_on +he basis 0% he existing record. See Pickard, 130 £.Appx. 0% 24%. Supra

1Alsa See B\o\c\c\em 431 \L5. 0k 35-36, 38, When he dishick Courk acepks Ahis allegakion 05,

:)cme Yeasonable )unsks Would {ind ok ik Such o decision Kok Counsel ” did nok ack Mscxenk\ﬁ\’
linAhis Cloim, Doc. 236 0k 32, wos,,wmnq , because Such o decision is Conkrany 1o Xhe decision

{0% Ahe Third Circwik in 4he Cose 0f Uniked Skakes v. Boynes, 622 F.20 66,64 (34 Cir. 1980)
31 0% 38




{(“oilure Jo inveskigate o Criical Source of Pokential exculpakory evideace may vepresent o |
Case 0% Constikukionalli_defechive Yepveseakokion.”). Furkhe

v, 4he disdrick Cowrk’s opinion fhak

“fheve would he no prejudice from Counsel’s decision nok Fo_Presenk awy Such evidence ok

+riol, 0 Qxculpakor) evidence 0f prior inveskigakions wowld be ivrelovant o Li’S quilk or |
innpcence”, Doc. 236 ok 32, Wos wrond for the following reasons: Firsk. Yeasonable Juvisks |

(o]

\Wouid {ind +hok Ahe diskrick Courk’s decision abowk Xhe ixvelevance ot 4he QD((u\Oax’(ovxxl eviden

Ko Petixioner’s quilk or innocence Was Wrond. loecause Such 0 decision ‘\5.(9&&@!4.1\,0.2\.*12.&;&@\

Rule o5 Evidenee 40) (“Evidence is velevank if (@) ik has_any +endenty to make o § mk.‘moro..‘

or_1e<s, Probable thon Tk would g wishouk +he @Vidence ; and (B) ke fock 15 of (onsefuence m

ldetecmi Aing A ockion”™)_and it own w\zm\l in o Yecenk cose wheve the diskrick Courk held jh,;’x

o prior Peansylvonia stoke adminiskyodive ackion in 2012 aqainsk o physician aloow s onbrleh

IS tnkes v. Kvaynak , 2021115, Dist. Lexis 149559 ok 6_Second, Yeasonable Surisks would find khod

2N AN, b V& Ve M il by

[ubskance Prestriphions was “diveckly velevank 40™ his fedeval Criminal Prosecukion in 202\.\)«011\2[&

he_disArick Cowrh’s_decision hak Ahere would bbe no Prejudice from Cownsel’s Said failure, wns|

Wrond, be cause Such_ decision i5 Comdrard Ko Khe decision 0f the Third Civcuid in Ahe Case of Uniief&\
Shakes v. Bovnes, 633 F.20 ok 633 (" e (exclpatory] evidence, i investianked,.” migh hove led
Jo 0. Viable defense and o [favorable] verdick ... aad the foilure of {defendank)’s 4yiol o\kkoﬂei.
S0 to proceed 15 ok hovmless  beyond 0 reasonable doubt’ ™). As o vesulk, veasonable juricts woud

[because Such O\ decision 15_Conkvavy 10 +he Jecision ok this Cowrk in Ahe (a6 0% Shriadond, 466

Cand) +he, deficient pevformance prejudiced the defense ™). | ,
Recouse veasonable jurisks wowd £ind thok the districk Courd’s assessmenk of 4his (onski-_

Mukiona) claim wes wiong or debotable 09 discussed above , Ahe_Courk of awpeals decision denind

1.5, ok 687 ( counsel’s assiskance i5 ineffeckive when " (ounsel’s performance was deficient. .. |

Pexikioner’s vefuesk for (n COA in i Cloim i5 Conkvary to the decision 0f khis Cowrk in the Cose
0§ Slack , Milec-EL, and Buck, Supra.,

| EThe dishvick Cowrk’s decision #hok Pesidioner did nok veceive TAC, was wrond or debakable

]

when Counsel Conceded he velevance. and $ik 0§ Dr. Thomes® Proffered keshi monq‘,bemuse Such

320038
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0 decision iS_Conkrary 10 £he decision 0% this_Courk in Ahe cose 0 Dauberk V. Meyrell Dow Qh_mt,u.,



;lnc_._om(x Sheickiond, V. Wgéhl“i\‘kon-'<*——"‘—"_'“‘_' T
Pesikioner allesed in #he § 2255 wiokion thak Dr. Thomas, the qovernment’s pain mandement

Rxperk, opined in his experk opinion vepork Fhok Pekitioner’s Prestipkion was nok for o \eyikimde

medico) Pwrpose, o Criminal Skandord, in one (ose Yok Was for o \eimake medical Purgose but
Substandoxd, O medica) malprackice Shondard, in £he_okher Cose, based wpon +he verd_Some i
fackuol evidence, Doc. 254-3 o4 §-6, Doc. 232 o 12-13, ond\in i heskimany ok Douberk heoriog

E.ha_k_Eemao.n&r__& niled Yo_follow khe mode) duidelings- Skondawd 0 Core, Which Wos Subskandard

v medice\ molprockice, Doc. 254-3 ak 5-6, beconse o " deporkure from !ghg_q_ex\,zm\\_\_acc_gj_@gt__i
Shondoud, 0% medicel Prackice”, lonsed wpon +he deqal Skandah- Surd inshenchion, Doc. 242 0413,
bk e Concladed hak Dekikioner prasoribed Conkroled Subshances without o leaitimoke edical
Pwrpose. O Criminal Skondard. Doc. 254-2 ak 25, Ooc. 259-3 ok |, §-6, Doc. 232 ok ll-Ji.&AiiIoﬂéf
hen_avaued Khak 1 i5 Clear from both his repork and WisAeskimony *ho&_,D,\r_.ﬂ.Thom@bf_Q_eLr\Jo_r\_;i

id 0ok Seperake Criming) Conducks- Prescriphions nok for o \eaitimahe medico) Purpose from meil

molprackice - prescriptions $or o \eyikimade medica) Purpose, buk Subskondord. Td. As o resuk,
reasonable, 3uisks Would Sind Kok Dr. Thomas opinion would nok 0id 46 3urd in vesolving 01

{ackuo) dispuke— Criminal Conducks versus medical maprackice , fov the fack-Sinder musk decide

whexher Pexitioner’s Prescriphions weve nok for o\ \edidimoke vedical PurposR, which musk be.

“ Somehing more_Severe. o qreaker khan medical malprackice which in hun ymepns o deporkure.
£vom generalt) accepked Shondard 0% medical practice Yesulding in havin 100 pakienk”, based, on,
Ahe \eaal SXondard- jurd inskenckion, Doc. 232 ok 13, Becawse Dr. Thomas’ 0pinion Would ok aik
Fhe surd in resolving o fackwol dispute, (ensonable Surisks would £ind Ak Or, Thomos’ prosserel
eokimond_Aid nok Meek #he velevance and 41k 0% Douberk Skandard, Hhus being inadmissible

See Dauberk v. Mevrell Dow_ Phoxma. Tuc., 504 1.5.539, 541-92 (1893) ( the relevance awnd {it

Drond inguives, obouk " whesher experk keskimony, protkered in Kue Case 35 Sukkiciontl kied o
e focks of the Case khok will aid +he jurd mjﬂs;o_\mq_mmm dispede .. Rule 202°s_
“helpsulness Skandord Ye%uires o valid Scienkific Connechion fo the perkinenk Wnguind_ 45 O

PBLo_t_\Mo_uo_Mmissjbxmql ”)
The qovernmenk did, not deay o dispude Pexikioner’s above o\\\eq‘Mion in Ahis Cloim excepk|

{or Conclusory shodemenks. Doc. 230 ok 4b-472. 5
The districk Cowrk doded Perrtioner’s allesakion in +his cloim, Doc. 236 ok 32-33, which
| 33 0¢38




Was wrond, because ik musk (Accegk sudh o lle t\ahon,as vue, £or the diskrick Courk did nok
[hold evidenkiory hearing in khis Cose. andh didh nok_Poierk ow n 14 0pinion thadk +ivis alleankion |
1i5_Cleardy frivolous, on Hre basis 0f Fhe exisking record\. See Pickawd, 170 F.Avex. ak 24, Su\w

ng\So see Blackledge, 43) 1.5 ok 35-36,38, When ¥his allednkion i accepked ds frue, Yensonanlé
1urisks would £ind Fhak +he dishrick Courk’s_decision hak Dy Thomas opinion was syeca{.ca\\\\
deared fowoudh 0:%5i8King the 5urd in anowering the Gueskion of whether Li’s presuriphions ..
were £or 0 leqitimake medical purpose” , Dog. 236 ok 33, Was Wrond , becawse Such a deomom
i5 Contary o +he above fackuel alleankion—Dr. Thomas’ opinion did ¢ 0ok Seperake Criminal ( con—

ducks {rom medicol malprackice which wos_precisely the fackual dispuke in khis Cose, mé\khus
Would nok help 4 Ahe urd in omswe\rmu the, Gueskion 0f whether Pekitioner’s_prescyipkions M{g
“ 0% for & \egikimate medical PWOSR. Smce Dr. Thamas’ opinion Would\ Niok helg Hhe Jury in ) Y€~
'SOEM!_\th Sackuol dispuke, reasonable Jurisks wowd §ind Hhok the diskrick Courk’s dcuslon
IiEhak Dr. Thomas’ 0pinion “ wowtd hove been admitked even 1§ counsel had nok made such 0\
lconcession” , Doc. 236 ak 33, WS Wrong, becouse. Such o, decision s (onrany ko the decision of
Ihis Courk in 4ne Cose 0% Douberk, S0q 1.5, ok §71-92 (“Rule 202’5 “helptulness’ stondard
veguires 0 Valid Scienkific Conneckion 1o fhe perkinent inguird as 0 Precandikion 1o admissi-
loilikd.”), As o vesulk, veasonoble hurisks wouldfind Ahok there wos o veasonable probability

i
hok buk for Cownsel’s concession, Dr. Thamas™ Prafsered eskimony wowd nok hove | been

ondmikked. Moveover, wishouk_Or. Thomas” opinion , there Wos 0 veasonable Probabiliky 'kho.t
ithe Qoveramenk would nox hove proven beyond 0 Yeasonable_daubk thak Pekikioner Dresmbed\
Controlled Subskances outside e wsual Cowrse 0% professional Prackice and withowk o &eqdlmmjg

medical Purpose., Dog. 259-3 ok}, which the dovernmenk did nok dispute. Doc. 2300k 34- 52‘
iLmnﬁe?amﬂr\\x Teasonable jurisks wowd find Ahok the diskrick Cowrk’s decision shnt Pehhomr__
[woss nok prejudiced by Counsel’s Concession, Doc. 236 0% 33, WRS wrond, becouse Such md\ec‘xsiqin
iS Conkm\r\k ¥o.4he.decision_o% his Conrk in khe_Case 0f Shriddand , 466 WS. ok Bﬂﬂz(ﬁfl\&,___j
10ppropriake kest for Prejundice £inds ... heve 1S o reasonable Probobitis thak, buk {or Counse\.s

lanproSessional evrors, the Yesuk of he. proceebunq would have been Qusgerent.”). Since dne o\us-

Urick Courk did not_0raue thok Cousel’s Performance jn this Claim Was nok deticienk. Yeh- |
Isonable Surisks wowld $ind Shok ¥ne diskrick Courk’s decision hok Pekikioner did nok receive,

TM. WS WYoM becawse Such & decision is Cor\kmﬂk Yo ¥he decision of Anis Courk in the g
34 ot 38




05; Shrckland , 466 U.S. of 683 ( (oxmse\ 5 msmsm\ce i$ me&&ed Ve when" (ounse\ S performance

wos deficienk .. Cand) Ahe deficient Pev{ormance _Pre)umced\*he defense.”).

4_ ___Because Yeasonable Surisks wowd £ind Ahak khe diskrick Cowrk’s ossessmenk of £wis (ons-
d\kuk\onm\_clmmw s wrond or debakoble (s discussed above,the Courk 0f oppeals’ decision
d\enqu Perikioner’s Yeuesk fov o COA in khis clodm S, Conkrard ko khe 2ecision 0% *his Courk
Ln Hae_Cose 0f Slack, Miller-EL, ond Buck Supra.

-‘t

-’F The diskrickcourk’s decision kh(ﬂc +here. emste&\ no m’m\ Contlick 0§ inkeresk and\ Pem\oner
”*hus did nox veceive TAC, wos wrong, or debodable when Counsel Knew Hhok hiS friend m\leshqu
;Pemsoner and Fnen vederred Peritioner’s (ase 1o DEA. Counsel’s Subsefuenk mulkiple &w\mres

Idiverned, Pexikioner’s inkeresks, andh Cownsel vejecked Pexikioner’s Vioble alkernakive, defense, -
;,‘stg,sm_mo\eg.s,noms_conﬁmw\ %o Ahe decision o the Third Civtuik in Xhe Case of \m&«\
Cxokes V. Gombing and\ +he decision of Khis Courk in+he (05 0f Cu}\\ex_\/_._,s_u!_\_nvo\l_\_md\Skn&K\md\
v Woshingkon, .

Pekikioner aleed in &he § 2255_mokion #hodc (D)_Counsel Knew_or Showia hm &npwt\ M\odr
his £viend— ¥he chieg dekeckive of the Pike Cownky Diskick. Akkome\\ 5_048ice (PCDAD) inveski:

gaked Pexikioner abouk lis Presoripkions of contralied Subskances; (2) Cownsel Knew or Should
Ihave Known Hnok his {xiend referred Pesikioner’s Cose olony wish gn. m{ommnk to DEA ofder,
Ehe PonnsVonia_Shake adencies— $he PCOAQ , Ahe Pennsyivanio _0sfite 0 k*omew. Gieaeral ‘0«.\0\
e Pennsylvania Deparkment 08 Shoke Bureaw 0 Licensing, concluded their inveskigakion . ‘
withowk oy Civil or Crimingl ackion aqoinsk Pexikioner ; (3) Counsel 4hen \reﬁvmned\_{mm

ob)mmmu 4he Crikicol extulpator) evidence £rom his £riend’s inVeskiaakion o ‘{e&mr\gf}\_
im.m_ms_en* inh ik 4o ke jury {or Pekitioner’s defense, despike Several vefuesks from| ?exmmnex.
(4 Counsel Sailed 20 Prepare ond Svbmik Or foiled %o Prepave buk Submitked, numerous mokions
and briets prepoved by Pesikioner, 0 \ayperson Withouk 0wy access ko \eapl Yesenrch; (5) cwnsél

‘erroneously conceded khe. elovance and £i% 0% Dr. Thomos’ Proftered eskimony o Douberk _ |

’hemmq_, (6) Counsel Sailed 1o Cross- examine Dv. Thomas_on 0 Pokienk-by-Podienk bosis. m.

oll 0F #h 34 pakienks medical records he eskified; () counsel failed to pevform dureck- |

examinakion on Pexixioner’s expevk 4o Counker Dr. Thomas' folse Aeskimony Gnd boseless ommon

in 31 0f #he 34 pokienk’s medical records he keskified; (8). Counsel SoiledHo perfomm_ &\rectu
35 0§ 38




lexominakion on Perikioner Ko Cownker Pokiends’ folse keskimony in (6 0f xhe 20 Pakienks who

keskified ; (9) Counsel enkirely £ailed 4o defend Pexikioner in deah Counk (Counk 24) which

mandoded o minimo)_20-Yeor imprisonment;_and (10) Counse) informed Peritioner thak 4hel
Chiet deteckive 0% the PCDAD WS in Courk ok Pekikioner’s vial, bwk failed ko discose o |

Pexitioner tnak Hhe chie§ dekeckive of the PCDAD was his Lriend unkil one day Counsel aeir
dentally disclosed i %o Perikioner. Doc. 259-2 ok 20-25, Doc. 259-3 ek I-13,15-16.

The overnmenk did nok dend or dispuke owd 0 Pekitioner’s above ,gl\eﬁakions,_ma\ in fack
did nox_even mention wis cloim ok ol in ifS boriet. Doc. 230 ok 44 R

!
The districk Courk §ivsk otkered Penkioner’s Crikicol alleaakion in ik Opinion by extoreous

documenting thok_Counsel’s friend wos the chiek deteckive of the Pike Counky Shexif§’s

04t (PCS0) which was irrelevant 4o #his case, Doc. 226 a4 6, 33-38, despike Ane fock |

thok Peditioner on\q‘ menkioned ¥he Pike. Covnty Diskrick Agiovneq’é_ 044ice (PCDAQ) and pglq|r

menkioned #he Pike County Shevift’s 044ice inthe $2255 mokion_,_D_o..c_._zjﬂ:3&5;!,6,,_@@!

4he districk courk fhen doddeds Perikioner’s alof khe obove allesaions inthis Claim, Doc 236
ok 36-38, which was WYonq._,_ngﬁungkﬂﬂSj._occQPR’_P@\\‘\Moner'sm.Os\,\_Q\\_\,@ﬂQ\ﬁDL\S..Q\S,:?L\l&,.

y NN AL A A S AN

1Since +he dishrick_Courk did nok hold evidenkiond hearing in this case ond did nok Poink
Ouk in ks Opinion 4hodk these allegakions are Cleady £rivolous on the basis of the exisking |

Yecord. See Pickard, 130 F.Agex. 0k 243, Supra. Also see Blockledte, 431 U.S. ok 35-36,38. |

When il #hese aliedakions are_awcepked 0 rue., reasonable 3uishs Would £indHaok the distvick
Cour’s decision khok there @xisked no ackual Conflick o inderesk advexsely sfeckind Covasel

[ 72N

Dertarmances Doc. 236 ak 33, was wrong, because Such o decision is conkrord 1o the decision
0% the Third Circuik in ¥he Cose 0f Uniked Shakes V. Gombino, 864 F.24 1064, 1030 (3 Cir. |
1988)( An ockuol Conflick of inkeresk “ i5 evidenced if, dminq‘ +he Course of the regvesenhﬁo_rj\,
Khe defendant’s inkeresks diverqe with Yespeck fo o makerial £ockual or Legal issue_ox 40 O}
 [Course. of ackion” ... And adverse efteck on Counsel’s Derformance Aurns on whether * Some
Dlansible_ alternadive desense Shrakeay or kackic mighk have been Dursued,.. C4hat) possessed
Sussicienk Subskance fobe, 0, Viable alternakive.... (and] Ane olkernodive defense was in-
herenkly in Contlick wikh Or N0k nderkaken due fo the odtorney’s Oiher loyolkies or inker-
ests”) when Petikioner's inderests in His Case S0 much diverged wikh respeck ko the able

faciuol ledokions = Cownsel’s $riendship wikh Kne Chied dekeckive 0 the PCDAO who |
o . 36 0f 36




invesdiqaked Pesikioner ond then vederred Pesitioner’s_case alond wikh an informank 40 DEA , |

and his_Subsefuent mutiple fatlures in purswing Perikioner’s Inkeresks during £he Cowrse of
his vepresenkokion, Doc. 254-3 ak 15-16, *hus dhere exisking an actuol Contlick 0f inkeresk
in his €ose , and when Counsel vejecked Pedikioner’s olkernakive defense- exculpakord |
evidence defense knok " possessed susticienk Swoskance %o be o viable atkernakive”, See Baynds,

633 .24 ok 633 ("4he (exculpatord) evidence .. might hove led to & Vioble defense and w
(favoreble] verdick”) by v vefraining {rom Obkeining the Crikical exculpatory evidence fro
his friend’s mvzshqm\mn angh then re{m\mm\ Lrom Pmsenkmt\ ik 10 A0 jury Sox ?es\\mj
ner's defense, despike several vefuesks by Petikioner, Doc. 259-2 ak 20-21, Doc. 259-3 o aHb‘-
16, “due to (counsel)’s oxher loyalkies or inkeresks” %o his friend, thus Such an mkum\

Conglick of inkeresk adwersely Oftecking Counsel’s performance Or Ahe Gdefuaty of Wis Ye- |
presentokion. Since Ahere exisked on ackual Condlick ot inkeresk adersely aftecking Counsels

Performance or ke 0defuncy of his represenkoion in khis Case 05 evidenced obove, Yeosonaie
g\msks would £ind Khak Xne dskrick Cowrk’s decision thak Pekikioner did nok veceive TA(‘,

inAhis Claim, Doc, 226 ak 33-38, was wrong, becavse Such o decision is Conkmrl\ 40 +he.

de,g_mon 0 4his Courk in +he Case 0f Cuyler v. Sullivon, 446 U.5.335, 349-50(1480) (" _L

Aeje_n_ant_who shows ¥hok o Conflick 0f inkerest ockually 0ffecked the adeguacy 0f his.
Xrepresenkokion need nok demonsrate Prejudice in ovder to obkain Yeliet”) and Skrickland,

I
I
|

466 WS, ak 686,692 (“Ackuol Conflick 0% inkeresk adversel 1o o&%echm\ Lowyer’s per{omme

Yendevs QiSEANCE inetfeckive.”.... “Prejudice 15 Presmed When Counsel 15 burdened by on
O\d\m\ Conflick of inkeresk. L_W”.,_W o
Becawse veasonable jurisks Would find #hak the d\\sknct Courk’s_assessmenk of this

l,(.ons?ukulmma\\ cloim wes Wrong or debakable o discussed above, khe Courk of oppe eals’ e

i

ARVONTURY \D OV Lours j

‘.d;z_nnﬂg\ Pexikioner’s vefuesk for & COAin Ahis claim is Conkrary 40 4he decision of this.
]'CD.U_\'_L\X\ Fhe Case 0f Slack, Miller-EL, ded Buek. Supra. |

__.o—_,
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CONCLUSTON.

“The_Wrik_o habeas Corpus hos Played 0. qreak ro\e in *he hxfn\ovll o4 human meo\om

Tk hos been he udiciol meshod 0% \\Hm,qﬁ\)_n_d\xe Yestrainks WpOn personal hber)c\‘ . Price
v. Johnston, 334 U.5. 266, 261 (1948). ~The writ 0t haheas Corpus Ploys 0 vidal fole,

fin Prokecking Conski kutional rights.” Stack, $29 U.S. ok 483, '
" Forhe 4oreqomq reasons, Pekitioner Yespeckfuly Prays tnok +his_ Honomb e Courk qmnif
Hfhe inshonk Pekikion for 0. Wrik 0% Cerkiovori ond u\i\make\\\ qronk_Perikioner’s yefuesk 4 {or
'0 COA 50 thak Pexidioner con 0ppenl $he diskrick Cowrk’s  Wrond decision 04 Pexikioner’s |
consmm\ono\ claims in 4he §2255 mokion where Peitioner's_constikuhionol yighks hoxd\
been Alograntly infringed, 45 Ahis Peririon_ moy be Pekitioner’s lask * sudicial method.
o& \ihing wndue Yeskrainks Wpon personal liberky”. and Jask chanc® in SeeKing +he’ vlkoh
Yo\e in Prokednm\ conshihukionol Yighks” |

e e i ——————— ________.]’

—. S Respeckfully Submirked., .
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