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II Whether Me Cowfr OP decision denying Petitioner*6 re^ed Por a COA IS_Con-.
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I. The Court- of Appels' decision denying Petitioner's request 4or a CQAiS CoOtM^isA 

decision ot this cqvxy^t because it sidestepped t-he GOA Process b\\ deciding -the merit ot
----- -8appeal -Pirsd and thus decided Petitioner's aPPetx\ without igrisdiction 

1. The Court ot appeals’ decision denying Pp^Moner^ reEaest -for a COdiS cjonteor^-fothe 

| decision ot this Covxri became reasonable crisis womdtindthe district Court's ..
I (Assessments oP Petitioner’s constitutional Claims in the $2255 motion Wron^ or deba-

—...totable • •• .«...« «

I A. The district Courtis decision that the procedural default o{ Petitioner's unconstitutional
j .Search and Seizure claim could not be Overcome, was wront^ or debatable when Mere 

existed T/VC and prejudice, because its decision is contrary to the decision ot ibis court
.. .11i

__in tee case ot Murray v- Carrier....
R.The district court’s decision that Petitioner did no* receive TAC was wron^ or debatable 

:when counsel bailedtotile g brie-t in Support ot tee motion to suppress evidence,becauseits
good-faith exception and Prejudice YeI decision ot Probable cause existence in tee Midayit,

i suiting Trout Counsel's said-failure is Contralto -the decision ot this Court in relevant 
! cases------
i

.... ...11
I 1. The district courts deciSinn jrhoA Probable cause existed in the attidwil Was wrcm^ 

Qy debatable, because Its decision iS Contwr^iothe decision otthis Court in tee CtxSes
Ot Pranhs v. Delaware TliinoiS V. Gates and United States v. VeotresCd-------12
1. The district court's decisionthat Jrhe magistrate Could maKe a reasonable interencethd■ 

Petitioner’s Prescriptions were issued outside the vxsutx\ course ot pro^essioncA practice
u



(Knd wuhovrir a l^itirruxk vngfacoA purpose. Was wron^ or debodtxble. because such (X i 
decision is eonfrmti^p Me decision o4 Mis CovxHr in Me case 04 Pranks v. Delaware/ 
oink Illinois V-C-iodeS, dhe Mn. rnpM^menlr.expo's Opinion, Me SisUr CMCud CowVsi

_declsion.Me dis-Hot Courts own ra\in(j|, and W\ lo^ic
ft.The district cowl’s decision theft the rwinysfrofte, relying on Me deliberate^ or recklessly 4M 

allegations Tn-Mne oMidavit, Coaid make, (X reasonable inference obovx^r Petitioners prescrip­
tions in 2015, based upon its leycA ruliny in 2021, is contrary to the decision 04 Mis 
doourfr in-frhg case ot Pranks v. Delaware

_h. The (KisAric* cook’s decisionthat the magistrate, \xnthoWt any tactual or ley ft! basis. Could
___ make. areasonable interence aboutPetitioner's prescriptions In 2oi5. is Contavy to the!
___ JdvCclsion^_o.^^:iS>^PVi'rfr _\.r\ithe Ctxse.Q^ 1 \Uno1S,V-, GtateS- • • • •
_L The district court's decision-that the magistrate. based upon the above-described legal

vvAUno^ nn tx reasonable inference about prescriptions without benetit ot reviewing the 

Poi-Uerdt^ medical records. Could make (X reasonable mterence about Petitioner’ S Pres-
___ criptions. VS contrary -to the paw management expert’s opinion . thxPederatlon P-P.,;

State Medical Boards’ statement, the Sister Circuit Court's decision and its own ruling
___ ;in„Gsn.o*her._c_Q>_se^^.:^-_:,
_d. The district court's decision frW&^r the magistrate. (XS a layperson, based upon US legal
___ ruling Crewed in 3021. Was able to make ft reasonable inference In 2015 that Peti­

tioner’s pvesorip-Kions were issued outside the usufx\ Course ot Proiessinn&l practice and 

without tx legitimate medical purpose where the government's pain management expert, 

___ IKlhflBiLJfojkJMgatttL^
ii.TKe district cowt’5 decision Mod the magistrate could make. (X reasonable inference- 

-Mat Petitioner knew or intended that his prescriptions were issued outside the usual 
Course o4 Professions practice and Without a lo^iVimaite medical pwpo.se. was wron^ 

fin debatable,because Sucln (X decision IS contrary to the decision ot this Court- in1 
-the case otAknted Shies v. Ventre sed and any logic.-.
.ft.The district Court's decision that the wftt\is-*iroAfc> relyingonthe,informants Unsubstanti­

ated and unreliable Information in -lyWe. o^idaviV, Could make (X reasonable Inforence that1 
Petitioner Knew or in-hended-fthaVVMS pyesu-i^ions were issued ooVSide-Vhe, usu»\ Cowse.

i
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_04 Pn)Ussiona\ Practice anik without a legitimate medico pwpose. is Con4myt^6 4hedecis?or
__.c^tascowrfr tn-fcV\e com of Umiak States v. Ventresax---------------------- .21.
fo.The fostticfr cowl's decision that the mmystuKte cou\^ make tx reasonable m4erfence*hg4 Pel-
__tlornr Knw_or Intended that Vus prescriptions Were, issued outside 4V\e usuu\ course o4 pro-
__Sessional practice ond witwt ex legitimate medical purpose where -the magistrate Could not

__COUiSJLOiJiroi&SlonalpJMtiCL^^
Z1-

■C. The itoaricfc court's decision that-ttie w<|iiWe could muKe (X reasonable ln4erence-that
__^Ai^ioner^K^G^ox-AnitencXedk ^hcx+Ja'iS^pres^p^ionsjwere^'i^Suet^j^uirSj^.eJcb^J^Sa^fe^sg
__04 Pro4esslona\ practice and without o, legitimate medical purpose where -the ^ovwwtfe
__Pain management expert, Pv-.Thoifnas,Cou^noiConc\^e.4h^l.Pditto.n^-Plg3ij[.LbfeA_,
__Controlled Substances outside-the USua\ Course o4 pro4esSiong\ practice and without (S

.d.The district amt's decision that-the magistrate. basedv won US le^al YUlm<| on d rea- ;
__jonoble interence about Prescriptions In 202\. Could make (K reasonable interence that
__In 2ol5 Petitioner Knew or Intendedthat V\U> prescriptions Were t&^>aeA outside -thei

---------22

-------23

.PSm\ Course o4 protessional Practice gad without ex legitimate medical purpose. is con1 
trar^ to an^ \qo\iG- ■ --------- IK« »•—»•■• •<• 4 -«—^|*|l

2.The district Court's decision-h-htx-k goodtavth exception Applied in-this case, was wron^i 
heawte snob a decision IS control to the decision 04 this Coutfr In the case o4 Unlock! 
.Slices v. Leon and PranKS v. Delaware-- ...... .

~
------ 25i

°).The disfricfr coup’s decision that Petitioner Suttered no Prejudice vesuHtin^-fam Ccumscfe
_said -tailwe and thus did not received 1 AC was wron^ or debatable. because suob ol

rXeciSton is Contrary to the decision ot this court in-the co&eot StTicKlandy-lx/ashintj-
-JtotLr-irrr=r -.-26

C. The district Court’s decisionthat Petitioner did notreceive TAG In death Courth ( Count 

241 was wron<^ or debatable when Counsel entirely-tailed to de^en^v Petitioner In-the 

.count beeguse Svxch a decision Is contrary to the decision o4 ihi s Covxvfr in-^he case of 

Dni^etK Skks v. Cronic cxnik Sfridtianfr V- ~WtxsW^or\, gnd-^p decision o4 Ihe Th~tKK



__ Circuit tn*he cm o4 (to v. Honi\n«|Aon &n<k UvcM^ SMtes v. Ro^nes
X). The <Ki&Hhrtcfr zm\'b decision ihoA Petitioner M not receive 1AG. was wrono| or duebofable
__ When counsel toleiUo Investi^oAe (X CrtticoA Source ot Pofrentift.\ goccalp^oy^evidence beams>

Smch & decision 1s Contr^ ip -the decision o4 -the ThirA Circl'd in-the cnse o-t United
__ States v. fiaynes. antk-khe decision otthis cowl: in the caseoiStrttidanA v.Wlftshin^n—3ll ..
F.. The district Cow Vs decision -that Petitioner did no)? receive TAG .was wron^ or debatable,! 

when Counsel conceded-the relevance and -tit ot Dr. Thomas’ prottered-testimony, because such
__ a decision is Contrary to the decision oG this Cowt in the case, ot Posher t v. Mevrell Dow'

1__ Pharma. Inc and Strict and V. Washington
IF. The district courts decision that there existed no actual conflict oG interest and Petitioner
;
__ thus Aid not me we TAG was wroncj or debatable when Counsel knew that hiSGriendinvesti<^tek

Petitioner and then retiredPetitiMer’S case to PGA. Counsel’s Subsequent multiple. Gailures

=&

-32

diverged Petitioner's interests. and Counsel rejected Petitioner's Viable alternative detense, 
because, SvxcV\_a deels]on_'iS Contra*^ -to the decision ot the Third Circuit in the case oG United 

.States V- (iambi no and the decision oG this Cowt in the Case oj Culler v. Sullivan and StricK-
---------35
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PARTIES TO THE PROCEEDING
___All parte io 4his proceg^in^ are -Ahe ones Shovjn in 4he capAion 04 -M. case.,
Fate Li v. UnUe^Stos o4 America_______ _________ ________

MEEEDBnHIHE3ME
A. Proceed in -Ahe Ate CourKcaseUo. 3:16-CR-Q0H4-00\^_______________
__ On Febnmr^ 10.2Q2lr ftooner 4M (X ?ro Se 28 lU.C.^2255 motion (Poo. 258U\on<]
WiAh a fflemoranten o4 W 'in SmpoyA &4 ifritA motion (Doc. 250 io -tite UnUe^, Stite 1
Picric* Cowrft 40/ Ahe MiMte. DfeArtcA 04 Pennsylvania CapAione^ (XS United Skies 04__
America v. Fuhat Lt (.Case Uo. 3; 1G-CR.- 00M4-OOl) (£*b>b\A AI On 21.2021.-M\g 

fovemmenfr 4 i\^ Us memor&nkm o4 Imp m opposition io Petitioner's $3255 motion (Poc. 
230)( Exhibit ft- relevant Portion), On Tnt\e 10.2021, Petitioner 4M (A rcpl^ brie4 CDoc. 
2^2)CE^Klbii G) On Mima 6. 3Q22,-ft\\g (^sAticA covurfr wroie, \^4> Opinion (Doc, 236) 

issuedan Oder CDoc. 233) denying Petitioner's ^2255 motion kcWm^Ahe issuance
04 a COA (Exhibit!))_________________________ ____________ .....
R. Proceed^ in M (APPekAe Court (CtxSe No. 22-2086")____ _______________

On "Tune 13. 2022. PeAitioner 4'M an application 4or a CM (0 A-Doc. 4) alon^ with 

(X vAemor<M\^\im o4 Uw in Svxpporfr o4 the SaiiA (X-PPlicoAlorv (CA-Poc, 6) io the UniAe& Stakes 

Court o4 Areals 4ov the Think Circuit captioned a$> United States 04 America v. Fuhal Li 
Appellant (Exhibit E.). The government tik not 4sle (X response \n opposition to the issuance 

04 -Ahe re^ueste^ COA. On November 30.2022. (X Panel 04 the Court 04 appeals issued an 

opinion ate oriker (kenyin^ Petitioner's revest tor (X COACCA-Doc. 14) (Exhibit E). On 

'Tomuar^ i3 2Q2V Pg^Uioner 4 ilk (X petition 4or rehearing o4 the punel’s decision (K\on<^ 
With (X memorandum 04 law in support 04 -M Said> Petition C CA- Doc. iS) (Exhibit ft). On 

February 1, 7.02 V-the Cow* 04 appeals denied Petitioner’s rehearing Petition (CA-Poc. 13)1 

(Exhibit V4) This Petition 4or a Writ 04 Certiorari ^Vwxs Collouis become o4 thetaetthak W 

Court o4 OPPgoAs* decision is Contrary to M decision 04 -khis Court._______ _ j

1

t
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SMEITOMSHCHQS
This Courlr Ws mristoion overfe matter pwsuanfr io 28 U.6.C.§12540). 

The -tiling OHhis Petition -tor ft writ o\ Certiorari is timety pursuant -to Rule 13 o£ 

•frhe R.u\es 0£ M Supreme Court o£ ihe United StoteS. be cause ihe door* o4 appeals' Ordto 

Aenyin^ Pensioner's Petition -tor rehearing 04 -frbe panel’s decision Ms enUre ck on : 
|£ibmcsr^LlQ23..C^-.Ooc, Wi>?l £*tobt* H)................. .... ... .......... .......... ..... j

rnmnnssmi
Petitioner wcks (X medico doctor 5Pecia\>zin^ in pain vnoMyrnenfr (certifteik io Pain 

jiMeAicing. bi\ American fiooor^ o£ Porm Meticrne! ank mwolo^ (Certitiek ir\ Ue.vxro\oon\ b*\ 
j American Roark Psychiatry amX U^olo^T ftnk practiced both pain jnwi&yemenfc (loty 

■ qnknewolooiy CloD in M‘A£ork, Pennsylvania Since 2010 Qdter he mr hiS previous <\rou$ j 
\ Practice- Hortheastom Rebabihtotion mi Pain Management Center in £asti Strowksbuhp
Pennsylvani a, Doc. 25°[ at 5-6,22__________________________________

I Onabout April 2.2012. Samantha ScuuteWal-formerlyOh Viet) was InirekbyPetitioner cks (X 

i-Ml-time ottice Stott ^Petitioner's metical Practice. Ik a* 6,25. In October, 20l3,$ciMg]la 

!wois ywen oral akwonition at bet Six-month evaluation job performance qnk more oral atinoni-
iions.Vleve ywen there utter bi\ Petitioner due to her beiny absent trom WorK, be'myiwky or _ 
leaviny work early. 1A at 25. Doc. 25*1-1 ft* 1, Sometime behove-the enko£ 2012. the tisyrunftlek: 
Scicutellu reported Petitioner to the Pi tee County District Attorney’s Office tPCDAOWkrgicribi^ 

hiyh amounts o£ narcotics outsike the Slope Ot hiS metical Pro£gsSiOfv T Doc. 258 at 24. Ooc. 25°i 
at 6,25, Doc. 25Q-1 »* \. An invention about Petitioner’stfprescribing ot excessive amounts Qt 
Schedule 2 narcotic controilek Substances" was -then conkacteti by-the detective otthePCDAO;
- atrlenkot Petitioner’s Counsel, Doc. 25<l-3Lu.t \5 - narcoiao ^ealr ja-jtbe PennwWniiKQbKe
0-E A^ioyne^ GenercA- N\mk Tro>\ Seair^oSS, Doc. 25^ 22-2^. Doc. 25*1-1 c\t 2^. (MaOv^beinMi^or
£rom -frba PenftS/Wn>(K Dep^wen^ o-E Sfrrie Sare»\A iKensin^. Doc. 258 ft* 21, which Ms con- 
c\iA(k&4hoifr<f ibe PA Si(\U Depftrhmenft ftvx^w Ucenstn^ dcA no* believe ibe^ bonk eno^h
!in-ioYm»^Qn Ao -k»Ke o^rtWnis^mVWe QAk\o<\ a^ainsl: Li’s metkica\ iicenSL^Hbis Aime..” 1^

2 o£ 35
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i In (tt 2013, Abe fata A'A Phwm^ AecM to 5*op \\W\ia\ PefobonerS-pirescifip-
Aion<, -for c.on*yo\\eik ^ubsknccs aUer Ms. “fane* Hajrfr.ihe director ol the. Sovemmenfr 
ftv-tes (Ak RUe A\(L became (Mare Aha* Petitioner \aJcxs utker Abe Pennsylvania SAaAe, ! 
CM\cnctes* Investigation. Doc 253 a* 22-23. Dot. 254-1 a* 22-23. Suhsefcaenti^.Several local 
pharmacies SkrfreXto S^op tiAWno^ or Selectively* Petitioner’s Prescriptions Aor lonti'OlM 

Sy^anfPS- ^t*r. *he^ became Mm Aha* Petitioner Was untker Abe Pennsylvania Stale aloes’ 
jinvestic|(\tion ant* /or Aha* Petitioner’s prescriptions Aor Con*ro\le&. Substances were batM
b^Rlti. Pvifr. Pharmacy Doc.254 a* 23 .Doc. 254-1 a* 13-14.22-23.____ ____ ...____
j___In aboa* March. 2013. Petitioner's case alon^ witir m InAorman* CC5*1- SamanAha Sti-
cu*ei\a3was reUryetK io P£Ab^ CoanseVs AriemK-AhechieA AeAective oAAhePCDAQ Poo. 
25.8 a.i2l, Doc. 254-3 a*X5, On March 5,_2pl3,.DEA a^en* Itischar initiaAekhiSJQVi^M 

aboa* Petitioner’s “illegal prescribing o* ContioiM <kbs*ance medicine*. Doc. 25 ft a* 21, gn(X
Inhere* Information aboa* Petitioner S Prescriptions Aor con^o\\e(X SabslanceSio_SaPlQjd_
Probable cause. In his aAfnkvi* Aor an application Aor (X Search antk Seizure Warran* Ahroufo 

differenA1, Sources, mainiyom bis InAorrnanA- cS^l ,-from March5...2_Q_13J_0-^ 

!2MJkc.._25.1a*_10-25,D^
I &IS*ri bating a. contiolletk Sobs*ance wuhoa* a legitimate mefocal PaypoSe.’’ Dqc-258MRDoc.
|2$4J^3:._l*_ShojA\A_b£_nQAeikAha*.A^^^^
pntaaAion where nD.5_ubsMia\_bMVS was„QAA er eA to . Supjp_or:*^
kars_ay_p_pAier_5jV_ey.exr.e.tabl.e_o_^^^
Doc 254-1 a* U25t a^CQn^n^Seven^-^ottr(^A^ft\seft\\^ons.DocJ51alI^2.Q, i
iQocJ£y_a*8-2 5, Doc, 254-2 _a*Jlrl3_J5ji!iL> JkeeIiLin_UnVma\j®aAMa\X)mLS$Io.O_S!
iDoc. 25^-2 a* 2-b. eifo* (8) deliberate^ or Yech\essl\\Aal5e (A\\e^ioas_^c
[and at- leas* nlnti^-Seven (44) Stolen patien*s’ protected heaUh InAormationltnedical_^
Incogs. Doc 254-1 a*4-g;Dac.254-2 at 13-14. none oA which were 

jwiAh evidence. b^Abe. ^ovemwent. Doc. 230 on ?>5-44. Pusher, AHi ^#ay.il ihai 
! Abe governm&kX pain mano^wek expert d~A no* ConckikeibaLP_e_ALViDMy- ywjA&J&k. 
Arolle^ SuMtxnfp<> oatsiAe *be usatx\ Coarse Pvo^s^ionftl pmcVne an^ wubomlt a leiftimodte 

mescal Purpose M^ev- reviea/m^-tbe affidavit a\on^ wuhAbe Sappoy*m(^ doeamen*5.Doc.. .
1258-1 at 2A-24, Doc 25q-2 a* lb-\^. Aha* toe, ms no an^U^lorAacAaoA evileneL
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jcAboOt* whcA con<.Ai&wU<> knowing Prescribing ft, coM«>flgjki>.\dgSiB^tJ^aASLAiL^_
Cowse Q{ ProUSSicmoA practice antk wtthoaA (K le^UUmte mkttA Purpose, Hoc. B?<a12_P-25. 
Doc. 35tM <k\ 1-35. Doc, 232 at 4. an^tidcft -the affiant Knew;tiu\* ProWble C(NM Anot
e*is* In htt (Mtifovi*. Doc. 35M at 33-24 . Doc. 355-2 (At 14-18.____ __________

Qt\ lanuoaru^ 2Q. 2015. Ao^ent Uiscboor (Aono^ w\tb other (xynts incla(kmO| the (ketectives o$ 

tide PCDAO-CoanstVs 4v\w<L conducted (A Search ot Petitionersjrpgdic»\ P£lce_omAiwo,ho^,

recov^s. Saob (XS a\\ business ^ person^ \m returns. \A,S. Cumnc^, cwA, (M\ business owk 

PersonoA accounts in two banks CPMC an<K WeWs Puri^o), Pursaunfr to a sea\Tha4seizur
r

warrant issued b\\ a mo^istrate bused apon probable cause in A<\ent Hischabs afliduvit.
Doc. 25<\ ftU-8.O0c.4q ^^4-85_______________ ____—___________ j

Qr\ Mo\jember 1V2Q15 Accent Hvschfxr Presented his Case without an expert Opinion (About 
‘Petitioner's prescriptions 4or Controlled Substances to aMeral , wbjcjfLdvLnoij
iyiAmjanu^ndij^M^.5ie.A^iiLB]5chw’S4rM(kj^j
i A e^YAon^j)i.WMeMb?rJl,2pl5-------------- ----------------------------------------- j
1 OnTutyG. 2Qib.-the governments painmunayment Wert.Dr.Thonnas, Otteredbistirst
Expert opinion report where bM.eyiev&diAho..UfrA__
Selected bu^ Aynt Hischur trom about 2.000 patients’ medicoA records Seixe^X CKS CK Yesulti 
ot search ot Danuav^2<b 2015. Doc. 4-5 at 8b. On Ta\i\ 15. 2016. Aynfr Hisch&r Presented 

bis case aym with Dr. Thomas’ expert opinion to a Pederul cprandiw^ which returned a
24-Count indictment against Petitioner, Doc. 255 at 8-5. Doc.\... _.................. ....
___On about January'S.2014. Planner re cewed 4he government’s discover^ iodudinij
AyiiLtii&has^Ljad^^ c^ed ImHJL2P16:.
At ter becoming aware. ot the Potential exculpatory evidence trom the Pennsylvania State! 
(A<^enc:te6> investigation about the same issue -from Aynt Bischar's aBidavtt. Doc. 2581. 

A* 21J Petitioner ashed Covkaf>e\ to request. Such exculpatory evidence 4yom^We Pennsylvania 

state ayncies Several times and Co\XAse\ responded that be would-Subpoena it. Ut nothing 

Kapp^eLDocJ55-2^i_.2P'2i.____________________ ______ :_________ ‘
On Auyst 31.2Q\4. Dr. Ihomixs otiwh h>s Second e^<>erV oy,inM,MQYtWbM_be_.j
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opined Petitioner's Prescreens 4or conitroiletk Subsftonces werenofc \t>r (X toytimarc 

wc^tCoA pwpose In one Co.se. T M were 4or o\ legitimate mkto\ pvxvpose. bu)t SubstentktA 

inti\e oto case.. base)*\>?on 4he v&r^ Same evidence V\e relief on form his opinion.
Doc. 254-?) a* 5. Doc. 232 04 12-13. Doc. 2l°l ftA 44-43_______________

On October \4, 2013, AQ|enfc Vtischar Presented his Case wtth 5o\e. or Primary evl(teft« 

Seized (XS (X vesulfr 0$ -ti\& Search Crt 'Ttxm^ 242015 oAon^.w^W Or.Thoms' expert QpMorj 
io (N^e<tera\ c^rom^ l wri^ Doc. 253 ah°L Doc.43 at 34-183, which retixrneik o* 42-Coont 
Superseding indictment against Petitioner. Doc. 253 at 3. Doc. 44. In-front oHhe t^rand 1

3wriy Aynt Vtischar testified-that11he (.expert! Couldrit m^eM^MLAglerrtitjQftktQlQ_
without looWmo^ at ov patient tile to see who* the Patient washing treMe&^^
is our lustifrcotion tor ashinc^or o* Searchwarrant fa obtain those patient tiles.*’ Poo, i
253-2 at 18. Doc. 43 ot 34.______________ _____ ___________

On Tanuar^ 2.2018. counsel t iled (x motion fro suppress evidence Seize A as (X result ol 
the Searchwarrant where he Correct^recognized that noprobableiaase existed in A^ent 
HiSGhahs otfrdavit (Doc. 623. but Such a Critical motion was, deemed withdrawn_d.\\tio_ 

CPMsel’sJMareJo^ mpMonio .sw^e^.MiAeaceJkSJheiowi-
so ordered (Doc. 83r\ despite-Vhe-kactthat Counselextendedtimefro-hlethebrleV on 

lanwxy\\ 14,201ft (.Dog.&83 and onlianuar^ 40.201ft (Doc. 344 and the Coart granted-thl
extension 04 time twice (Poc.32 an<KDoo.45lDoo..254-2.MJ2ir.22._,____ ,______
__ On Match 4. 2018, Counsel tiled d motion to excise the governmentsJZxpM-Qpio30Q_
X2£^Lkgj^ioa0j[ ,̂ 
access to legal research. txs Counsel tailed to Prepare It. Doc. 25*1-2 (XV 22-23. Counsel also 

(ailed to prepare, but Submitted Several Other motions and brlets Prepared bg Petitioner QV 

tailed to prepare. (And Submit Several other- motions and. brlet5. Id at 21-25.
On Mag l. 2018 a Daubert hearing Was held before late Honorable 1Udge Capatowheie 

Counsel Conceded the relevance and tit Dr. Thomas* ProtiereiK Aestimonc|t Doc. 25^-2 

2LXiflLJ^idM.j^lftiheiiyLihfttDscJhQ!(as
4V\emoAe\ Sidelines- ^he Skntkajriko^ core., i.e. Subs^aaAftrA, buA hefcondn^iho'kPeti­
tioner prescribed Con^vo\l&^ Substances wuhovri (X \ej^\tim^e n\eiio\ 9wp0Se.Doc.2sy2! 
la* 25. Poo. 232 0* I2. Doc. 126 »*4H_________________ ______________ I

S 0*38
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iisclosjsdJo_£ei\ijoner_b^Xoms<2L 1A------------------------- -------------------
I On lune 4.2018, Petitioner was convict on all remaining 30. Counts.^
! iodictmentC icmtJ&Md^^^^ ihe ^oyemmen^l Doc, 253 fttlQ,___ J
I On April 3.2014. Petitioner was Sentencedto 330- month imprisonment, ftndtoYteited. 
la\\ U.S. cweac^ all hanK accovxu-ks. ft medical o-ttice building, and ft . riSidsntiftVpropM^J
ijbg late Honorable ladge CftputO. Id, Ooc,. 23*^. _____________ _______ _J
i|__ j)j}JkpjMb^J3.JM,toitLoM_o^^^^^
[lot Appeals tor The Third Circuit. and on luig ^ 2020, -the covxrK ot opoeoA^ attirmed Peti-;
j taey’5^xoMcVion, ’vlniU.^ States V- LL.8.W f.-AW., il! (3d Cat. 2020).-------------- -
j__ On PebraaYg 10,2021. fie Vinner tiled ft pro S& 28 U-S.C. ^ 2355 motion (Doc.25 8) ,
along withft memorandum ot Ww in Support ot the Said motion (Doc. 254) to -the United 1 

; States District Court Toy -the Middle District ot PennsyWwMft. which was assigned to Honorable 

Tudge &romn. On Mc^ 21, 2021.-the government- tiled its mcmovftote ot law in opposition to'
!Petitioner’s $2255 moti.QOCOocj}0). On Tune 10,2021, Petitioner Piled ft X&?\\ briet(Doc.2ffl.
;,__ On Mft't6, 2022,.-thedistvict Court wrote its opinion (Doc. 2 W andissued its.order
j denying Petitioner’s $2255motion anddecliningto isswe ft COA (Doc. 2ffl.lt must be :
3mMedjM.ih(&iheiistti^.
davit, Doc. 236 at 12-ffl dodged Petitioners allegations in the §2255 motion throughout 
its opinion. Id at 1-38. and even altered Petitioner’s allegation bg Stating that. Counsels 

4 ti end was the chiet detective ot the pike Countg Sheriffs ottice (PCSO),. la at 6,36r
38. which was irrelevant to this case.__ __________________________

On Tune 6.2022. ft notice ot appeal was tiled in the district court. Doc. 280. On lane 

13.2022, Petitioner tiled an application-tot issuance ot a CoA (CA-Doc A) (a\o ng with ft.
| memorandum ot law in Support ot the Said application (CA- Ooc. 6) to-the United States 

Court ot Appeals tor the Third Circuit. The government did not -Pile ft response in opposition 

to the issuance ot the revested CQA. On November 30,2022, (A panel ot the Court olMpeals 

denied Petitioner's revest tor a coA CA-Doc. 14. On lanuarg 13.2013.Petitioner tiledft 
Petition tor rehearing ot the Panel's decision ot Uoi/ember 30,2022. CA-Doc. 16. On PebrUarg 

j 1 1Q23. the Court ot appeals denied Petitioner's Petition tor rehearing CA-Doc. M.ThiS 

: Petition tor a writ ot Certiorari -thus tolloWS due to the court ot appeoK Contrarg decision.
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I. The Court oi (Weals’ decision denying Petitioner’s rete* -Cor a COAIS, 
Gontro^ to the decision o4 this court because \k SiAerteppeikthg GOA process

__Aec\Ain<|^e merit 04 Q>PPe<x\ -lirrt and thus deertedPetitioner's appeal
__Wj^hovxljuiisAiciion______________ ___________

__ “ Deci^noj ihe Substance 04 an appeal in what should be (X threshold infrvxirn undermines
^he concept o4 (X COA.” Miller-FL v. CocKrell, u.S. 332.M2 (2003d“As a result,:
i • 1
UniiijOLCQA h<xs„bean \SSUeAAederal Courts 04 (XPPealS lach. jurisdiction to rale on the j
i
Ijmerrts ot appeals 4vom habeas Petitioners.”Id at 336 *i3e-fore the issuanceot a COA, 
jthe Court o4 Appeals hatfl no jurisdiction to resolve the meyj-hs ot petitioner’s constitutional 
I claims.” Td at 342.,(1 ayce with the majority that the existence ot a CoA is (X ^vxriS- |
Ijdictional Prerequisite, to the merits appeal .*Id ft*356 (Tastice Thomas, dissenting).. ;

“JMil -Ik Prisoner secures a COA, the lour* ot gpperAs ma^ no^r rule on Me men-ks ot 
tils Case.... The COA mftuir^. we hcxVe emphasized. IS not coexistence with ft merit analyse 

|L. ‘When (X court ot appeals 6\<Xes^eps (the COM Process lo\\4>rst deciding -the merit 04 an 

foppeal, and then >\x6^Hyir\0| its denial 04 a CO A based On US adjudication ot -Mf\e actual 
Wit, it is in essence deciding an oppea\ without )urisdiction.>,> ftucis v. Dg.viS.syoU.S:
I lf)Q. 11? (201?) <( The Statute Sets -forth g two Step Process •• an initial determination whether 
; a claim is reasonably debatable. andthen-14 it IS- ftn CKpPgfx\ in the normal course.” Id ot lft 
i In Me case at bar. -the court oF appals denied Petitioner’s request tor a GOA in 

jlPetitioner’s both unconstitutional Search and seizure claim and ineftectiVe assistance 

104 counsel (1AC) claims. CA-Doc.l4 at 1-2 (See Exhibit F) Firrt.t-he court ot appeals 

| in denying Petitioner's request for a coA in -the unconstitutional .search and seizure Claim 

Phrased tt<> deKrminaViQn \n Proper iermS -khat “W^Sonabk Would no4 Aebrtfl
Appei\an4's claim that Mere was no Probable cause -(or -Me Search Warrant vO^S

i
!Proce^vxr^ de^avx\iie^. and-^hftir he has no4 shown Cause (x<\& Preiate... lo overcotne. i 
-HWe de4au\ir”, CA-Doc. 14 \ (See E’xKibili P), Us decision Ms Wron^. -the
ProceAm\ de4au\4 cou\d be overcome -khe TAC Preiodice res^Um^-irotn rmn^6l’.s
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failure -to-fite ft bn&4 in support o4 M motion 10 oppress evidence
SgpivcK Warrant (NS (X\sc\xsse^> belou) (.see Claims A aa& P>)_________

Second, -fthe court o4 appeals in denying Pensioner’s request-for a COA In -the XAC 

Claims opiaecK -that11-(or Substantially the reasons Provide by the District Court, reasonable 

jurists would agree that Appellant was not denied the elective assiskncoi Counsels 

In particular, Appellant has not Slrtouir\ Mai; his Counsel Was In Wect WP.inhistostiopini 
D4 -the Pain manayernent expert. or -fortailiny to challenge the Search warrant or to preVen) • 
theJnt&kction^JslLoAApM
The court ot appeals' above opinion is NOT a decision about the debatabilityOUhe district 
courts assessments o-f Pensioner’s 1AC claims. butQi (decision ot themerits oithe appea 

and a resoluttonot that debate .The covxr^r ot appeals thus "siks^PIPe^UM COAL 

Process0. P)\acK>:f sgQ u.s. air n.5, its decision“undermine (dl the concept ot ft COA’.MitoT-L 

53T U.S. at 342, ftnd,( it IS in essence deci&my an appeal without jurisdiction.” fiuoic.Sfl 
ns. at H5. Consequently, the court of appeals’ decision denyiny Pensioner's revest for 

a COA IS Contrary to -the decision 04 this Cour^r in the Cases OV Miller-(11 MBuoK.__ 

Third. the court o4 appeals in US OPinionwas Silent cxboaljihe_d>SitidcoM’SASSgM' 
ments 04 Petitioner's folbwiny -four 1AC Claims= (0 Counsel entirely tailed to defod Peti­
tioner in death Count (Count 2Ar)f Poc,2T6 at 25-3) > (2) Counsel -Sailed io inVestiyate (X. 
critical source o4 Potential exculpatory evidenced Doc. 236 at 31-32: (3) Counsel erroneous^ 

Conceded the relevance and tit o4 Dr.Thomas’ protteredtestimony air Daubert heariny.
Doc.2T6 at .32-33•, and (*0there existed cxrv qctaal conthet o4 interest in Counsel’s 

Ire presentation. Doc. ?36 at 36-38. See CA-Doc. 14 at 1-2 (Exhibit P). Tt Isnot clear 

Whether the Court o4 appeals’ denial ot Petitioner's feftuest Tor (X COA in these, tour 

IAC claims was <k\xe io Us decision that reasonable jurists Would ayree that Petitioner i 
Was nofr denied the elective assistance o4 counsel- merit decision or US decision -kha^r 

irgftsonoilftlp iarisis Woui^ not Afeha^e -^he ^is-kric^ courts assessments o.4 PelliloMLilAC 

clocks- Aebaftabili^ Aecision.PeViVioner, however, SuUi^s io -frVuS Courir -H\ai ihecour^ 

04 appeals Prrpil iA (VenviftO| PoV^ioner's retoft 4or (X CQK in -M\ese 4ov>rlAC claims Z\Hr 

due to-hhe. mari-^ Aecisioo hecaase“Chle-lore issuance ok tx COA.-^he Coavlr ok Appeals
haCsl no Suris^c^ion io resoWe 4cV\e merles o4 Pe-kUloner's ConsVdvxtoal claim0, Mil\er-£L
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\bW O S. a* 342 or to io Me debodabili*v\ decision became11 reasonable )\xrisM vOoald 

-tlndMe dlsMld Corfs assessments 04 t petitioner's ted Wlritational cA(KlmS 

debatable ov wron^ , SlaoKV. Hct)frnVe\.5_l^J^_^13.,A8HMDl.AS_^5MSA_j 

hdovO (.See CVfXxrnS GtD. E- ftndP)._______________________________ _J

1 The Court 04 appeoAs* decision denying Petitioners Moest 4or a COA is___ |
coniraruj to Me decision o4 this covxr^r because reasonable jurists V0ou\4___ j
4-indMe district court's assessments o4 Petitioner's ConsVv^Vtonft\ claims__ j

i

___in Me 52255 motion Wron^ or debatable___________ j___________

“Where a district court has rejected Me constitutional c\(\\ms On merits, Me Showing 

repaired to Satist^$22*S?>CO is Straightforward: The petitioner must demonstrateMat: i 
reasonable jurists Would 4 md Me district Court's (XSSg^mea^S 04 Me Constitutional claims
debatable or’ Wron^." S\acV^. 53^ U.S. odr 48^_____________ _____ _____

“ToMe end, our opinion in Slack held that (k CQA, does not require (XShowing Mafr 

Me appeal will success. According. (K co\»rk o4 (Weals should r\o-k decline Me application 

-for (X CQA merely became it believes Me applied will no* demonstrate an entitlementjp] 

re\ie4.” MiWer-fL, S3T U.S. at 33T. “"We do not retire Petitioner to prove, before Me I 
issuance o4 tx COA,Mat Sonne jurists Would grant Me Petition 4or habeas Corpus .Indeed, 
ft claim cun be debatable even though ever^ jurist o4 reason might agree. atterMe CQA 

has been granted and Me case has received -VuW consideration. Mat Petitioner Will not - 
Prevail .'* Id at 538. “ The Question is Me debatubilitg o4 Me underlying constitutional;. 
claim, not Me resolution 04- Mat debate0 Id at 342. “The COA integ (Ms Onlg 14
Me district Court's decision vous debatable.” Id at 348....__....................... ...

“At Me CQA 5toge, Me onl^ Question is whether Me applicant has shotin-Mot1 jurists 

would conclude Me issues preyed are adequate to deserve encouragement to proceed ■ 
■further.'* ftuolc, 505 U.S. a* 111 “We reiterate what We have Said betorfc: A‘Court of 

appeals should limit its examination i at Me CQA Stage] io ft threshold In tog Into Me I 
Underlying merit o4 CMe] Claims * and ask.* onlg i4 Me district court's decision was j 

'debatable Id a^r lib
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___Applying xbe above Well-esMobshed cose lows 04 4bis_cowj; Jo iche insk^ Case.PeVi^iaoer
Submit to Vt\M cow* -tiftafr *he cowk 04 OPPetxVs1 decision denying PeMonet’s reUisft -forj 
a COA is coMrooru^o -kbe decision 04 -kbis cowft , became reasonable 'wrists would 4md -Hhej 
A\siTicic cowrft’s assessment 04 fetitaner’s -following Six ConstoMiotwl claims \nM §2255

—1

; A The tone* courts decision -hhaft -frbe Procedural de4nu\fr 04 Petitioners unconstitutional: 
Search and Seizure claim could not be overcome, Was wroncjOLdebajabte^^^
1AC and prejudice. because us decision is contralto ti\e decision 04 tinis jowtoihLCi&i
04 Murray v. Cornier. __:______ ____ _______ __________________ j

The district Covxyjr OPined that Petitioner's unconsX^^\Qn^\Marckun^li^JiXl(Kiin_J
I ‘

| Was Procedural defaulted, which Could not be overcome. becovxse Petitioner Wasj^obleia
’establish cause and Prejudice Doc. 236 at <4-10. Petitioner. however, argued-thathe receiM
;> •
ijIAC and Prejudice resulting 4rom Counsel’s 4ailureioj_i\e cxbriet \n 5upPori oi-JhimoliQQ, 
ho Suppress evidence atter Counsel tiled (X motion to Suppress evidence Seized (XS a resvx\^r; 
04 the Search warrant. Doc. 25T-2 at 21-72,. (XS discussed heloW in Claim ft. As (X result,

V-

MsombkML6isjwpMi3r\A that the district court’,s decision that the procedural detwlt 
04 Petitioner \s unconstitutional Search and Seizure claim Couldnot be overcome. Was wronC| 

;0r debatable. because Us decision is contrary to the decision 04 this cowl: in the case ot _
' Murray v. Carncr. /ffl U.S. 435.4&& (1^6)('Tne^ecVi\/e Mi5j[Me .Qt.CoM^U5.M$g 

4or (X procedural detault.’T.Because, reasonj^
assessment o4 this constitutional claim was wron^ or debatable.the eoMVJlMeeislteion 

denyinoj Petitioner's reHest 4or (X CQAlnthis Claim is Contrarytothe decisionotthiscowt 
in the cases 04 S\<xcvc. Miller-£L and PnxcK. Supra._____ ___ _____ _______

jB.The district coixrjr^ decision Mr Petitioner didnotrecej\/e_I^
| when couniel tailed to 4 tie (X briet in Support ot the,motion to Suppress evidence, becauseits- 

deasion o4 Probable Ctxu.Se exigence in the attidavit. goodtaith exception and Prejudice! 

resulting 4rom Counsel's SaldtaiWre is Contrary to the decision oh this Court \n RlfeVfxnt
leones,
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;___ l.The totidr covxrfr s decision ihoA probable cmi exited in-Ahe affidavit W&s Wron^
jor debatable, because fts decision is coning to-the (Xeci^ion Of-ihis Courft in-fthe c<xscs Ob
iFrgnKS V- Delaware. Illinois V- Qodes c\<\d United SftoAes v. Venfresca.___________ I
i___uf Plrobable ewe which w\ft Abe ittMnce of ft Search Warrant is left than Certamfr)
|Or Proof. but more iban suspicion or Possibility. -the -test beiny whether the allegations 04 

•the Supportiny Mi tot Warrant (K Prudent aruK Cautious man in believinythaUhe alleyed 

offense has been committed* (.emphasis added). United States.ex.jrej. Campbell v. Randle, 
321 P.2d \$5. lb3l3dCir. M4). See Carroll v.UnUQ^3MgS.Ji^J)^J3X16iCi^25_I__.

The Crwx. in this claim is whether the affidavit contained a Substantial basis or Saffi- 

jcient information for the may ist rate to Conclude that an alleyed Crime-Prescriptions of con­
trolled Substances Were. issued outside -the usual course of Professional Practice and without a 

heyitimate mescal purpose and Petitioner Knew or Intended that his Prescriptions uJereissued 

outside the uf,\A(Kl Course of Professional practice and without (X Wyitimate medical purpose,
Poo. 2% at IT. was Committed by Petitioner.______________________ _____ .

Petitioner alleged in the ^2255 motion that (0 the affidavit was replete with hearsay
i

information where no supporting evidence Was offered h credit the hearsay .Poo. 2$\ a* '8-20, 
124-25. Doc. 25<H at 1-25 -. (2)the affidavit Contained 5eventg-four(34)false alleyations. i 
boc.25^ at 13-20. Doc. 2.53-1 at ft-25. Doc.253-2at 1. 3-13.15-16. three(d) intentional mod 

kariftl omissions, Poo. 25^-2 at 2-6. eight (81 deliberately or recklessly false allegations. Id at. 
jk-y. and at least Wintg-Seven (<14) Stolen mescal records by the affiant's Informant, j 
!rD.ac. JS3dLMJb6-_Doc..25Jb2_(vLl3d4_3 J31-4h.e4oVemrneni’5_pa\o 

Thomas. did not Conclave that Petitioner Prescribed a>ntrol\edSubstanceS OUtSiklheMUft 
Covxr.se of professional Practice and without ft legitimate mescal purpose after havjnyreyieWek 

ithe affidavit alonywith thesupporting documents.Doc.256-1 at23-24.Doc.25y-2 at! 

15-14 •, (4) theaffidavit didnot contain any le^l basis or ofrher evidence aboafr what. 
ConS-hiMes Krvowm^ Prescnbrno^ Co^roWe^ Substances ou-kSicte -fhe usual Course Of- Pro­
fessional PracVtce a<\^ w^boalc (k l^lVtmate meAtcal Purpose. Doc. 242 afrT ) (Mf\^C?)4hg 

(XfCiatvlr K.(\fcvJ -irbat probable cavxse <ki^<\o^ eixist In his (Xflu&avift- Doc. 25^-2 a-*r IT-18. 
Petitioner ftben cxr^vxe^ Aha-^ fbe &\h no^r ConW>n b Svxbs^a^ial baslS_or_S_ajflcM
!\A{ormaViOfA lor -frbe ma^tsfralie coAcla^e fbat an alle^eA. crime ulas commiHe^b»|Pgk>K\oner.
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! Doc., 25*1-2 afr lk-14. Doc. 242 oAM&proWble cause-fthiK kAnofr exist; intheMickor 

-! N^^Xd^SjgiJLAjQilaL^SAeA^-jgsLjrfilXoj^fe^^^ J£J2^_
:2£4 U.S oiV 161.___________________ ___ ____________________J

The foMemmenV fcA nofr (k^ or fospuU on^ oi trhe above. (Mle^o-Vions. Dnc. 230 &fr 35 

i~44. but (w^edi-frhe existence o$ Probable ctx\K5e b*\ merely recto^-fthe ak^Vions induk<] 
lM4.dsej)M.sinJkeA4^ak^alioflsj^^^
I (Mlkv.lt, Op c.. 242..oA 4 -4, wHbout proviton^awl r?<KSo(\lo«| or (K le<\&\ basis o4_reM.onW|
|ftWt wb^ Peril oner Knowing Prescribed controlledSubstances outside the usual Course, 
ot Pro-^e^SionpA Pnxc^ice and without (k Ultimate medical Purpose. Doc, 240 ufr 35-44. 

i The district Court opmed that (M\ alleged crime u)as committed Petitioner. because 

the ma^fe-tiroAe. covxVtX reasonably Inter -\vort\ the allegations m the (MtldaVIt that Petitioners 

Prescriptions were Issued outside the usual course ot Professional Practice and Without (Kiga­
li mate vnedlcal purpose and that Petitioner Knew or \n^ter\<ke<X-^V\(k-^ his Prescriptions Were \5Md 

Outside the usual Course o4 pvo4essloA^\ Product grv\ a legitimate medicoA Purpose .Doc. 
24b at 18-20, thus SoAts^ym^ the. two elements (element two and element three') required 

to Support that an alleged crime Was Committed,Id at 14. Petitioner Contends that the
!district court's such a Conclusion was wron^ or debatable as discussed below._____
:___ i. The district Court's decision that the magistrate Could make (K reaSonable.Infereoce
jthnt Petlioner’s prescriptions were issued outside, the usual course ^pMessMteMiice 

land wuhoat (k Intimate medical purpose,was wron^ or debatable, because Such (a decision 

I Is Contrary -to the decision of this court in the Case ot Tranks V. Delaware and Illinois 

liv- Gates. Abe. Pain menoytHient experts opinion. the Sister Circuit Courts decision. -the.
district CourVs Q\MA YvAift^ guv^ ft»>\ \o(\iC_________________________ _____|

j To Su?port US opinioa 4hfc m^Is^ro-U Co\A<K m^e b xmoM<L m4feret\ce4rom-MiC 

laWe^ons in-icbe (X^i^vit PeViVioner'6 Presovifoons were o^s^e -\be \mloA 

Course ok pro^e^io«w\ pr»cV>ce mk w^oa^ (\ l^iVtmde mg^ic<A purpose, AWv S^i^yln^ 

klemej(\LkuJo,T(K ul\T_>.Jthe ^iskicA courk buse^iUieovSoBi^ upon Us 

on (K yexso^^ble \A-Uvence (xbo^ Presui^ioftS cnae^in 202l-M4irs-k impression \rUhe 

circailr mris^icVion 4ho4r CO Preson^Moos con^roWe^ Subs^wces m enormous
tyiLe5^(\LinAur\MMS_CQ^^ S^Ai4ic^ilu(N^iiies_oiScbeMelLCon-.
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Uro\Vc6s_Sub3ii(xrvces^x^eV\(xcm^ recpr^^. (s^k pWm^ciesleven^jre^^io ii\\ J^chpren 

Isovt^tDftS Support tx xeteoMi inference -WmA frbe Ui\kv-lyin^ presoripfrions were issaedJ 

lo\xW\A.e 4be u.so.(v\ Course ^ro^e^sionoA pro-otic e &x\k wftWt (x W^timoAe me<ticft\ parpiMi 
Id- oA 18-m.The distiricfr Covxrft off ere^tive foW^ ftWe^tioos in ti\e ftfft Wtf M rcoytrate. 
Cou\iBkOAinm*w*^AJr.eW£swb\ft.mfemce ihoA PsMicner’s prescriptions me issaedo\4- 
SUe -ti\e \xs\X(k\ Cowse of Profession^ Practice amk witim-K ex leykimcAe mfefacoA purpose. 1 
LbfrSe^ on jfrs above \a\ft\ v\x\in(^i cfl Copious Q-ri\o\Mvh of opioids; (i) Second W^es-lr 

[Msctiber in pmsyWomitK and fifVn bifksfr presoriber \n Abe Co\m*v^. lv mms* be. podM 

bodr AWd -Abis jxb^tivonM(fo ^ (K lonU^A in Abe (NffidoiviA \wWe ft
PWmM4-bxpmsx<x\Lis_MOMoM3C^
Scribed b^ peAUioner. (X pain mani^eniwfc specioAisA (.certified in Pain Medicine bu 4be 

AMnmi3MrLof£aX
Jk.0AVcJ?^nDog, 251^-\.(AA 20. Doc. 2S^-\. ati 24-25 -, CV) PencbanA -foe 

Mn\A^J^resMbAiiYi.. J&)&vxw\Aities oi Schedule JL C&nArolled Substances inI 

Pbamac^XecwAs^^ Satb prescriptions. Doc
2^6_(xk_i8'-_\3..PiVi_ViO(\e'f(xr^\Aes.4baA Abe^ udfcGi-tion ^
or debatable. -for Abe -foiloutino^ reasons ••___________ ___________________
___ (A. The disAricA eowtis decision AbaA fbe n\(^i^k; yelyi^ on Abe deliberately or
recb\ess]\ffft\sex\kyatii.onsjn Abe^
Petitioners prescriptions in 2015, basedxpon its ieyal Yaliny in lOl^i$jantitwjJ jtoibe 

decision of Abis CoarA in Abe case of Pranks v. DeUware.. Axcordiny fo Abe district courts 

leyal ruling on a reasonable inference about Prescriptions in 2021, Abe magistrate btxdto rely1 
on either (D prescriptions 6f cortiroWe^ stances in enormous £aanti-ties and in danner-oas 

combinations, or (2^-Significant ‘kuantiities Qj Schedule 3L Controlled S'-bstances in pKoorm(\c<| 
records jxndPharmacies’ eVenWl refusal fro fill Such prescriptions, in making (X reasonable i 
in4MeMelh.aA.PjM]0MbsXtwip^^
Praotice_,ai\dANifboufrjxlAyitimaAexGd^
inibeJl255.moiicn,phMr4(xciesleveo^\x^S(NA^^
bemite\v\..on.irecb\ess\^4se (xWw^ions, Qoc, 25^ (xX22-23,.Doc. 25M ^ 13,Doc. 25.^2..^ ^ 
12-5 . and pxnoWft 4or -kyintta prescribing ((Xanaerp^s Cowb'm(Niiion5)vO»S deltber<\U\>i
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; or recklesslyfolse ftlleyotion mM OtMavit. Doc. 2S(\-2 at 116. ftecauSethe^strict Coml 
du<K not V\o1<K evidentiary hearing in this Case ant did nolt point out in its Opinion-that these| 
(Mirations <xre clearly TnvoUs on the basis o4 the wistmy mox\. poo. z% at 1-38. it must 

MOT dodye these allegations and must accept Mem as true. gee Pickardv. UniteLStokesj 

HO f. Appx. 243.244 (3dCir. 2005)C XT (X bearing is not held, thedistrict Court mvxs^r | 
Incept movant's glhyations as true*unless the^ are clearly trivoWs on the basis j&the;
|existing record/'’d, Moore v. United States. $41 £2dHA, l$4C3d Cir, MT8H"5\nce wei 
j&eoA with the dismissal ot a habeas petition with no he^ym^ or utti davits which expand

allegations ot the petitioner, unless the^ ore clearly 

j^viVolouS.’); Also see BWkledye y. Allison. 431 U.S. 63.45-^.48 (.1444). Menthese alle­
gations are accepted us true. reasonable ^vxris^S Wouldjtnd that the dv'»strict Court’s A? ciSMl 
[that the magistrate r relyiny on the deliberately or ygcK\ess\v\ -folse gWeyutions- Pharmacies’;

: eventual retuSal to 4U1 Such Prescriptions Peachy tor trinity prescribing C danyerous i 
Combinations). f.ou\d make a reasonable inherence that Pensioner’s prescriptions ulere issued 

outside the usual Course ob Professional Practice and without a leyitimate me^icj\\. pvAvposC > vs/<nS ' 
wrony, because Such (X decision if, contrary to the decision ot this Co\>rt in the Case ot Franks S 
y. Delaware, 436 U S, 1S4, 16ft (PHSH^The retirement-ftrh^ a .Warrant not \SSiXe'V>«tvxpofk 

probable cause. Supported by Oath or okirmution, woulLbe .rg.dutt.dlQ nullityjl a 1 o\ice I 
Otticgr voas able to use deliberately talsitied alleyations to demonstrate Iprobuble CauseA) J 

As a result. reasonable jurists would -bndthaft the muyistrute Could not mate (X reasonable 

inherence that Petitioner's prescvipKions Were issixd oytSi^e the ysy<\\ Course ob pro^ssiont\\ 
ftfrclce any wi-*ho^ le^VimixU me^icoA pyrpo^e. The element two thus Was not SaViSti«i 
|l(XA^no crime was commit b^ Petitioner Doc. 2T6 at H. Becuuse no crime u)as commit^. 
iye^pnable jurists that the district Courts decision that probable Cause e^iste^:
|inthe frHi&auit. yias wron^. .^oe Uni^e^ States e,x.re\ CumybeW. 32T- P.X^ ut 165. Suprin. . j
Also See Co^roW. 26TU.S.U* 161._____ ___________________________
___ l.JheAlskictjioMls Aecision that the m^istrate , without o^\ tactual or \i<\q\ basis,

,CQUl^ make u reasonable inference aboat petitioner's_pjrescriptions in 20\5. is Contrary to 

the decision 04 this court in the case ot Illinois v. ^iates. first, the government's pain
llmOinag|ement expert. Dr. Thomas..fak not Conclude that Petitioner Prescribed Controlled Sub-
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-Sfonces Qu*siike.-t[he usaod course of professions practice ank witoVa Ae^Vtm&te.ffleAA cS 

2wp^sijLf4&LkJ\.<*kfiLVieM^+h£A^^
24-24 One. 25Q-2 af lk-i^. Therefore. r<?txs&r\oAAe suriste wouA&finhflMA fhe mo^isfroM, 

baseA upon Dr. Thomas' op imp a . couVknof Conch^e-fhaf PeViViQMr'S prescriptions wm

Pwpose. Second ,-frhe ftffiikvifr ihiknof conWin-khe CA-boVe- kescribed \fet^\ rulingon (X reasonable 

inference oA>wb prescriptions or 0^ ofher evidence obovri \wV\<Ktr constifuAes prescribing con-j 
frolic (k Subsfcmces (wjf&iAe-fcto uswoA Course. of Professional practice. frn&\A>i»Wk (\leeptimaie 

medical porpoSE. Doc.2S6 afr 20-25, Doc. 2$8-1af 1-25, Qoc. 232 at T. Therefore, .reasonable. 
iwisfrs wou\A fmA-fhai 4he ma^s-tiafe. basek upon tine. orations in the ftffiAavif (Alone f 
Couiik nnt make a reasonable. Inference. fhaf Petitioner's prescriptions were\ssac& oofsi^e: 
A-Vve usual coUY<.e of professional Practice &ndvwi*hoaf ck le^itimafe medical purpose. Think, 
phe. rcv\ewm(| Courfr confines its revlevo<( to the facts that \Mftve before the magistrate. i.e.
I the affidavit. anA (totes'! not consider in-torwAioa -from other Portions of the record.” UnM

ii ' I
[states v. Tones, 3014 P.2A losl. 1055 (4 A Cir. MV). Therefore,reasonable jurist woolkM 

that the magistrate Coul^not base upon oin^ information oatsUe the Affidavit in making oi 
. j^gsgMgLjiy^-Bg^jtelllglSJgXeiCjrtBj^iaiSJfeteidjLlSSiMSj^^
Pro-Session^ P\ro^cVice unk without (X Intimate vnejkical purpose fawth.the affiAavifrAik 

not contain an^ factual evidence that 4rV\e magistrate \Nas ValifieAv to y>le metol expert 
£2inMJlocJLl&JKiJLQ.^5.,-Djy^^^
that the magistrate \m»s unable to base upon ber tnefocal knowledge or metrical experience. 
if ftn^ T in conclu&in^ that Petitioner^ prescriptions were issued outsik the vxsvAoA Course Of 
professional practice omiK u/iihout (X legitimate mekeo\ Purpose. Fifth. the above- kscribeA 

leopA ruling the magistrate must base, \>yon in m^\n^ a veoson^e. mfftrence obmt whefkr 

Pef^ioner's prescrifkions were, issued o^sikftkusvxS Course, of professionS proxte 

wifV\o^ (\ UyVunok w>eA\cS Purpose Wo.s cre^e^bv^^e disfricV Cowrie \n 202l-Hfo£jlr&j 
impression \t\HtV\e frAv Ciruxi^r ivxrisSdlon. ^\>oV\nc| & c<nS& UvJ ftpflUhe ^iW CetcwMr.ln j 
2020. Qoc. fr^r ^. iWs. M vmK<\iS^mU vjou\Av r\of V\^e Qm^ ^no«\^e experience i 
of sa^h (X \<y\ ro\in^ \n 201B w\\en sW ]M<ik <je&rch worrwlr. Doc. 25°| \^,because
kvxoh Ov\mS ySmc^ ^.^nok eKis^r in 2015, therefore. reiASOn^Q, rurisb -\in^-hW»V M
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| Mt^iStrate Cou\d not Use ttpon Wer own oc%uiireA kiwrie^e or \\$ experience |
(XS (X layperson in 2015 \n (K reasonotAe inference thot PeVdioneriS prescriptions voere. 

j;iSSUg(K Outside the \XS\XoA Course Ot Professional Pv<xc^\c^ (And Without (Nl^iVtrtVflA^ ifftediCtxl ! 
j Purpose. f i ntxWo^. the mo^istmte mi^ht msonafal^ Suspect -that Petitioner^ prescriptions 

| were \ss\xck outside the usuol Course ot prot estioMlpwcVreft and without (x le^itimovte i
I medictA purpose (xtUr Slue reviewed the (Mtiduvit in 2015. but* probubte Couse v^icb
l
jwtft iusti-^-the issuo-nce ot (X Search worrMt is lessthkncertoin*^ or p root, but wore, ? 
[than Suspicion or Possibility...” (gmpWsiS added). United .Stotes W.rcl Gwpbefl. 3.2 ^ 

jP.2<X ot IB. 5ee Alubunnh V-T/v/hite^S U.S. 325.330 (MO) (“reasonable Suspicion is IX 

IlcSS demundiny Stundurd -KVvo-n probable cause...”), Re cause ★he Magistrate did not We w\ 

(»dte\ (An<Me<\»\ buSiS or Sutricient information in the frfti davit in making (K reasonable 

inference that Petitioner’s prescriptions issued outside the usual Course of Professions 

)Pr<KcV\ce and without a legitimate medical Purpose as discussed above, reasonable jurists 

Would-fend that the district Court’s decision that the magistrate Could make (A reasonable; 
linf erence that Petitioner's ipygscYiylttons Ww issued outside the usual Course ot professional!
I i
jPractice and without a legitimate medical Purpose, was wrony. because S\>cV\ <x detisjojfi;
'is Contrary to the decision of this cowl; in the case of Illinois v- Gates. 4f>2 \> S. 213 23*} 

affidavit must provide magistrate ladye with a Substantial basis -(or determining 

the existence. of Probable Cause.... Sufficientinformation,must be presented to the magistrate 

to (X-UovrJ that official to determine Ptfrbable Cause.... Court must continue to ConScieaVio^
YcvicW tbft S^icicnc^ oj M^^ovit QA wbicb vO(N_A(Knts (xve iSS^.”). As a re^it.-the m^i« 

[Strode Cott\& not moiK^ o, Yg(KS0A(^b\e m^eftcQ. tbot PcViVioney's Pr&sar\^ions vJere 

M \xso»\ Course ot ?ro^sion<A PjkM (Xftd vjoabovut (X\w|Himode medicot purpose.Tke element 
two thus \M»s oot SfttvStigd oftd no crime u)»S comwittgd PcVitlowcr. Doc. 2% ot 1^. Be­
cause no crime MS Committed. YeoSoft»b\e mists uiouAdtindthod the ^strict Court1 S 

'dec]sigjf\ th(^ prob(xb\e Couse existed jnihe uttld^it. \M^\A/roA^. See United States eos.
rel Uwvpbgl ^2^ P.2d Q’t l&b. Su^ro. Also See CkyroW.^ U-S. ot 161___ _________
___ 0,.Ihe_di3ki.ct court's ..decision thot the m^istrode., b^eA^ob the frboVe- ksvribed .
:U^\ vu\iM^oA a yeoson(Kb\e mterence obout presuiytions without beney^ ot reviewing the
Wv>entv meticft\ records, CoVAd wohe a YeoSonob\e vfttwftte (xbout Pet\tio<\er's PrescviftionS,
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iS fa *he Po-m fflMmywtaft e* pet ft's opinion. -ftbe federation oft SftoAe Medici floMdl*
Statement. -Me Sister circuit Court's decision and US own YuVm^ in (XnoftVer CaSft.. According 

; to the district court’s \e<\»\ t\x\inc[ on ft msonahie. in-ference aipout Prescriptions in 10T\Ang! 
Court can determine thorir a. pWsician’s prescriptions were issued outside M usual Course. oft 
Proftessiona\ practice and without (X legitimate medical purpose based Solely on -tbi\SSUed_j 
prescriptions without reviewing the patients’ medical records. Doc. 2l6^l8-\^.TK^ ivc.on-. 
trar^ to the. Pain management experts Opinion, the federation oft State Medical fioards*. J 

sktemeni,the sis^lcirxuiL court's decision anyts_MnjrLamttor case,first,: 

DjrJhomas,MeJMemment’spUin
: order to establish which. ift an^, Prescriptions tor control Substances were 

he would have -to review the medical records oft (All Patients to whom_PrJu;i^
.Substances -ftor medical content* and11 a. review oft the medical recordswould be refoxiredto de­
termine ift there Was a legitimate medical necessity-for the prescribed medications.” (emphasis 

'added). Doc. 3SS-1 at 23. Dr. Poorran. (K Pain management ex?grt. \n C^C^:mikMbXir(#
ulso opined that“[flo decide whether an individual Prescription was tor legitimate medical

;|
purpose or within the Course 04 usual medical practice requires loaning at the chart oft that
^individual pliant.’* (emphasis addedd United Spates v. Merrill. $\3 f.dd i2e5 J3Q2,(MhC,jr.
;! •
ii20QfV) .Second, the federation oft .State Medical ft oar As in 20\3 Stated “Cfl he Board Will 
Ihxdy the Validity oft the physician’s treatment oft a Patient on thebaSiSoft available doefr 

! mention. ratherthan Solely on the Wntit\\ and duration oft medication administered 

| (Mpbasisj^e^ oijjpioiA an^^esi c.s in itbeiredrn4oLoi„ckonit„.
iPftin (201^ (X-k G. ThirA.-^Ke^b Circuit Court in (X eus<l 'tWolvir^(XpW_Sickn^4^5ulp-, 
•fcions ok con^roiieA SubstoAccs AgciAe^Ah(^ <^bS£nt„^nyyjAenc£.be^Yio^M^Qn^^^ 

■itreoAment PuVtents in %Mstion. issuance o4 AV\e prescription wi*V\ou» more Aoes not 
SWovQ AW* Dr.^oneS ac^eA Unpro4esS\onft\^ \r\ issuing ^bese prescriptions.^ (gmpWsiS ^AAeft 
UniieA„SkteSjy/.J‘_on^S._B0f.2Aj^5>lt5i6AbX:ir,Ji^_8).Xourih.Jhe_Ais^rLc^^^^
\ASg\4 oaAWree occasions \n (Krcanlr Case WeiA-frhoA0 PuAienA weAicoA A'Aes (Me Cr\Mc»\%^ig 

Purpose o4 Prg^crib^ CoaAyoM SubsUnce because. Ai^in^isbn *be pr^dice _04 ,; 
mpA>c\ne-(ifOrf\ Ar^ AQ(^\m(^■>>, CewphoSiS (KAAeAY UnUeA Skkf> v. KmynftK.2020Al.S.OisA.
lUocis lOWW ft* 5 CM.D.Po. Hovcmkr <\. 2020); Dn’^eA Sit^es v. townm. 2031 U S-Disl LgociS
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j35J ^.G
14^55^ Q\ R (M.D.Pft. August 10.2021). Pinoti^-frbe district Cowl’s S\Ach (K\e<\»\ Yv»\ln^JM.ilL 

h(M/e a cKUVm^ ettedr on P»\n mantle ment speci»\iS*6 WY.I PeMioner become (fl-Mfiey| normal i| 
Prescribe sy^icwt Wontities ok opioid pain medications-fro Patiends v^tiVx cKronioPoiftior 

poanrelief. (2Hhev\miw oAso ^escribe benzodiazepine-Ur (Xn-xiefr^orinsomA'^ ^mscle 

reUxands C\\cb (\s fornix -tor mAScle spasm wb\cV\ (Nve Ve,r^ Common \n patiends witir chronic 

Poiin. -dhaS Coincidenti^ doming1 domo^roaS Combinations'*, Doc. 2S<\-2 ad Ib.^hictidhe 

iifo\/ertmend didnod dispade Doc. 230 od 35-44. and (fl pharmacies may redase toijl\J&ndrolld 

iSwbimce prescriptions -tor Varioas reasons SachdS &\d.ere& £te$w>?ALoja 

bod accepting cash Payment, nod accepting Padiend's insurance or having their own Po\ifr\ edc.
- 2\, which the fovemmenfr 

di^not dispade. Doc. 230 ad 35-44. As a resuVd. reasonable iarisds NMouidkindthad-dhe m^i>
Apd be able fo make

(k reasonabie inference that Petitioner's prescriptions VAJfcre issvxe^ oudSideMifrSdai Course,. Ofc. 
:.prodessiona\ pracdice and Wifrhoad a taptimade cu\ purpose. The element dwo.dhas. Was Art 
hp^Viid and no. crime Was cowuni^keds. petitioner. Doc._23-6j*d \4. Because no_crlme_ was_ 

(Ciim!OiJHt^.,_rc^Q^aMe_jVAy;iS^s ^hoA^Viejkisiii[it\_co-Vtfit-S^^js\or\ ^cWii-Pj'obfAbVe—
kjo^se_e^Ui«AjjrsJtV\ej^A^.iAe^vjir_,j^j^s^jrQA^.jS_eeJJLo»iteA.S^^«^«. re\ Cabell ,324 F,2-d ad
jlG3. Supra. Aiso GeC Carroll, 2G3 U-S. ad 1G\.________________ _____________

I (X.The (XiSAvtctr Cork's decision that themagistrate,.MjoUayPMon,baseduponJdS _
^IMin^xrmdedlQjM,jMSj&&.iojtta^^^
Prescriptions were issued outside the usaa\ lourstPLPxojMon<N\_pr^cjiiie_Qj\^^}jtbouV a 1«^■ 
dimade medical purpose where the <\o\ierntftfend*s pain mawM\eniend expert, Dr. Thomas. (XGalaV' 
Person and expert, Could nod So Conclude, is Contraryto an^ lo(\ic. The Purpose ok Dr. 
Thomas Contracted b\^dhe <\0\iemmend do review the affidavit was to determine Whether
Petitioner Prescribed Controlled Substances outside. Me asual Course od Probesslaod.pccNciicejj <
[and without Ov Ve^kimoike me^icoA pwpp.se. Ooc. 2Sft-\ at 23. Dr. Thomas. (XS (X Wperson ;

:l
i'

Prescribed CoAkroWe^ S^bsktMws o\rts\^e tbe usvKpi\ Course Pro^essionoA practice ^ndw^bodt
i] ~ !
' (X \e<\iV>ffl(Kke medic»\ purpose a-^ker bavift^ reviewed the MVidwiLaAdi^gpor^m^ docvxmenfe.Xdl
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g* 23-24. Ye* Ahe dlsAncV Covaft decided-trhodr *he mo^isfrode. as (X layperson onty. \aJq\s able, 
to flMe g reo^onitole uvUretue. -fthod Pevd\ot\er>c> presuLipiuDJ&^JiJilv^AKVKe^i^ttlSl^s^idML.y^fiAj 
Cowse oV professions pwcttce <xn^w\iV\o\x» (x \e<fdim»fc mediol purpose fr*far review in^ih^. 
(HMwi* onl>\ in 2Q\S. even **\ovfo -Mne \w/\ riding on (h xmom)o\i iniwence gWi msujf- 

j^lons *\\iVkmK fob toe. upon \n tx msoMMein-Smnce <aV>q\»V PeMionerY 

|Prcwifoions created Jo^he disteic* Cowftin 2o2\.Doc.236M\&-L3,Iv.i^ei\J^_>__;
| reaSonoAAeY^risA^^ <>YvchA d.eci^ori^>JMr(m^,_bi2XMSiLJ
i Hr \S Contew^ ftp loc|\c. V\oc<K dhe mo^rmte been (aVAo. to make (X. reasonable, inference Yroin 

dhe cMleo^Vions in tee odlidavift obovri wheteer peVdioner's Prescriptions we issued oodsite 

:tee VXSvxtx\ Course 0* Professional Practice and witeoak (K Ultimate medical Pwpose .-the \oWfc 

W would nod Wave Contracted Pt. Thomas to mieaj tee »Y>AaVt* (xndv determine whether 

^Petitioner prescribe Controlled Substances outside -tee usual Course of Professional practiclani 
I Without (X legitimate medical putpose. As a result yea^orvoible Wrists wouidfind teat tee flwty-* 
i Strate Could not mane a reasonable inference teat Petitioner's prescriptions ww issued out­
side the usual Course of professional practice and without cn legitimate medical purpose. The 

plemente*woJ:Wu5.MaS-flotW.ti,s*igdandnoCr^ Ooc- 236ut
,14. Oecause no crime was committed, reasonable jurists Wom\<K fend that tee ^IsAricA Courtis 

decision that probable co^se existed in tee OiffiAavit. was wronop See United States ex.rel
------------- i

;i___U-TWe district CovkyVs decisionteat tee magistrate couldmake g reasonable inference!
itihat Petitioner Knew or intended that hi s prescriptions were issued outside the usual course 

of professional pm Vice and Without <k legitimate medical purpose, was wron«| or debatable.
| bl^se^^j^ dgciMon ls coft^(Mr^ -tto tint decivum -KWiS cowV \A^e co^e o4 VXnHe^
V. Ven^rg^c(K an^ loi^ic.____________________ 1___________________

To ivxppoifit its opinion MwA Pelciboncr k.nfevJ nr intended-Mwlt his pvescvipbons were 

oods'ide, M usa(x\ Covw^g. pifo^esSion(N\ pmdice \M\Vim\ cn ig^Vmwde nf\e^c»\ Purpo^eti^ 

'dlstrict Co\>r^ dldnofr Provide o.t\^ re»son>n(i| or <x \e^\ b»Sij o4 re^otwo^ o.nik oni^ O^1;wA W 

s 4ol\o^in^ (xWe^atioftS \x\ AKe ft^idftvHr *Wodr -Mf\e yna^l^ tr»-ke Cqu\A rely on in m^md| mob OiriOr! 

Uon(K6\e m^ireAce Petitioner^ prescriptions •■ ph^m^cves ra-fo<>oA to PcVdlontr's
i

jprewiftioM■■ (2) Pr«tv'itoi<n non-treAitinnftl fmriiiiMiViOitt 0^ wtfaotiom-. (V> Prescrilnim^
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Scheme Inoorcofocs Ao multiple members o\ Abe Sonne -family; i^norin^ reMlft^s wlAh his
PoAienfrs; is) Sev&r^ Aru^ overdose deaths with oAAered medu»\ records o4 Abe deceased j

| PoAienAs; (61 Prescribing additional narcotic dva«lJojft_P>AientiMi*!^^^^ Velieij j
prescribing oxycodone to patients wi*b no. JLojmploinfcs. 04 ^ny_CSlpresMbio^opioj.4to

(x pregnant patient apter bis staAtis concern about Abe prescription •, ftnd M Prescribing opioids
to patients with Arat[ test Aailure. Doc. 236 ftt 20.Petitioner contends that Abe district I
Cow Vs s^cb tx decision Was VJroat^ or debatable -tor Abe 4ollowin<\ rea-SonS:___________ j

ft.Ik district Courtis decision Ahoti the magistrate, vely'm^ on the informants unsubs Unti-
oded and unreliable information in Abe affidavit. Cova\A. maKeAteaSoni&)eJ^
k.new.o.r tnAeaAe.A VhflA his prescriptions were issued outside -foe. usual course. oa. professions practice
and without al^aimaH metitul purpose. iS Contrary to tbe decision QAihis CsurtiiBJtotXfcSt oA.
United States v. Ventresca. Tbe alienationsin the (Mtidavit o^^reAAisMcKowk.ytort,

Sigssentialb| Abe hearsay information oA CS*lf ft proven disgruntled -Corner employe of petitioner ■
.Dpc.,25^ m 25, .0.01.25^1 at. 1, ft proven dishonest person and liar, Doc.25Vl at ti6, ft proven.
;IV\iddenAhieA. Ooc.25^1 0*3.000. 2^2 at 13, ftnd ft proven paid informant oA-tbe.ftAViant, Doc.
■IS<{~1 aA IV o\\ of which were no* denied or disputed AbetfoVernment. Dot 23Q. at_3.5-M,;

j “Informants are not presumed to be credible aodthe foyemmentjLS Jfo nerall^refeui red tojihouL
! Abe totality os- Abe circumstances either Ahat Abe informant has Provided Credible infonnation
■in Abe past or Ahat Abe information V\o>.s been Corroborated Abro^b \r\depMdentvnVesti^atiM.j
|lAn\AgA States v. Yusuf. 461 P. Ad A34.385 (3d Cir. 20063. PeAitioner allegedinAhfc4325^5 moMon
-AVxoiA Abe affiant did not offer an^f evidence SvXppoyAln^-AVvftA Abe informant bod provided credible:

1 information in Abe Past or that Abe Informants above be»rsm\ \v\{om»Vor\ WA been CoyrobomkA
!AbYo^b\nAepe«vAenA >n\/esAi^V>on. Poc. 2S<\ aA 21). Doc. 2$*\-\ 8. PeVdioneriM^ber a\le<|eAAbA
|Abe m-formftnft’s abosie beoirs^s Were -^»\se.Doc.2_SA-\.ftAi-22_._wkicbj;be^oMnmfcnA AlAj\ol,.
Aeno| or Aisp^Ae. Doc. 230 oA V^'^k. ftecixoise Abe AisAricA cowA AiA noA bold evifteftbo^ be^rm^
\nAb\s ctKse (\nA A\AnoA po\nA ouA AbixA PeAiVtoneVs ftbe^ions ftre clewl^irlMo^ ooibe
t>s-AbeexisAw^record.Doc.2^b »A 1-38. >Amust ftccepA Abese <\W^\oAvOAS ftsArae. ^eePicard.
HQ £ M»ft. at 2Qft. Suorfr. Also see BWcide^e. 43\ ft-S. <st M. When Abese ftW^blons ftre
ftccepjjed ixsArixe. no evidence SvxpeorAs AboiA Abe 'inAormftnA’sJbMS^ vn^orm^ion w<ss reliable ,

ilor Abere vJ»s ft ^ubsAanAioA basis Aor credUvn^Abe ^nAormpnA'S bearsa^S. The 4ftt.A AbaA Abe,
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I I
honk worked wUh PeViVioner tn his meiXtctxl oftuft. Wk wiimaie fanwAefo^ oHhoA

I eftc. ckoes Aoi oiuiomoAiC^ Suffprir ihai h^r 'iMorm&iion MJm re\iohte to ihe ^ttiricfr Cowi implied 

! oA Utoi ihe (kisirtcft towfr tkitk ftoi c\U (Wihotti>\ ioiuj?wJc.SvacVx ft<\ Opinion Poc.Z^fc »<
121-22. Pusher. -AVve (kKirici CowiX <jach c-V\<xY<xc^g,yizovVioniWi HtVvg. hvfomnjAahflA VoWiftrilil 
|ConWcie^CSicl Wjj enforce meni to re^orA concerns over LVs behavior* vao^ unkae become 

■khe MomMxi report PeiUioflgrio PCDAQ 4or \nVtsi\(foV\on (as (\ reverse. shorkl^ (Mier She 

PM ^Wen oroA ix^moAtKon b^ Petitioner txi V\er month eVoiWiion ot 3ob performance in 

October. 2Q\2 . Ooc. 25Q a* fe> 25T, Doc. 3Se-l \, ftniK -the informant KoA o^miUeik he,r wronfr 
(ko\(\<\ oavik even Wowteih io he. taken Wok a<> petitioner's employee (Mfoin eyon )thovj^h the PEA’S 
investigation ot Petitioner \nJ»s stu\ ontfoin^ p)oc, at G-~i As rx resu\tr reasonable Crisis 
Woul(kfon&that the ikisiritt: Courtis decision that the magistrate. vely m(^ on the informant's 

hearsays which were, not Credit efls b>\ (\ Substantial V><xs\s. Coalt make (X reasonable inference. ; 
that Petitioner Wea) ov intend that bis Prescriptions were isS\xe& oatSiAe,the usital cowse oti 
Professional practice auk without exlegitimate metical Purpose. was wronfo becauseSuch outecision 

lis Contra^ io the (Kecision of this Court in the Case of Uniteik States v. Ventresctt. 380 U.S. lol 

lio8 (. W6S) C“hearsay mai\ be the basis for issuance of the Warrant * So loncj (ts there Cisl (X 

[Substantial basis for Cretkitin^ the. heariafo’”1 Consequently. reasonable \urisiiS vjomdv iboJc 
i ^cifi^Jsu^5An^SL^^^_nflk ^.. f <^San Ki£Sdkh<^lLi^2iiDnBJLj^M orjfliM<ysibcd
| kvPmcvjpiion^^ ..Cp.wSI ?ro^esstonoA prtNciue. ^ wtthoui Ov

! le^iiifflpie meAic»\ purpose. The element three Abus w»s noi Sixi\<,Vie^ oux^ no cri mg. ^&.s eommi- 
ho^ Peiiiioner. Poo. 2^b ft. Because no crime, vjas comwfttek. rMQftixb\e.^riSh 

ibiKi ihe i^lsitici Copt^s (Xecision prob»b\fe cwse Q^isie^\(\%t (KA^kvii.w^ Wror\^ 

See. Untied SUUs e<x. ve\ CampbeH.323 f.2& pi 163.Suyra. Also <>ti CowoH.26^ U-S. ftfr 161. .
___ b. The ^sirici covxrA’s Aecis\on -fthtxi -khe wft^^roAe cou\tk mt^Ke <k reasonable, in^veneg.
Ahoii petitioner knew or inietuKe^ AboA his Prescriptions VJere. iSS\)ie^ ou^tiig. pW CowSfe
(K pro^e^ion(x\ PriKchce anfli wHihooii (xle^imixie meAic»\ purpose where ihe m^isirnie io\Ak noi j 
make (x vetKSontKblQ. Iterance, -hhoi PeVtAint\ey’f> presui^iioAS v/Jeve i^Ugfk oui^Q. ihe \x^aa\ Co^eof

|RyQ^e^AQjftkgmci^ ftft^ w^bo^i Ovme^icA pwpo&.is Co<\ifiw^tp (w\\onic^stoa«A 

j^bove.jAhe <bA\\ikw\i &\<k v\oi eonUin Qw\ \^»\ bixsis m oiber evidence ovb^uA wKoA- coASiUmie^ 
jprgsevibiAOj Conjyo\\e^ SubsUftce<i nuUik ^V\e \k<»Aix\ Co^e Professional PmdKe (M^wi^oa^ (X 1
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tmon&bk \ wrists Womd4\nd thodr -the. vnM|iStrgAe. relying on onl^Aese (\\WydionS mM cx^i- 
(K»yjj[ JD^eYg^b^^ district cowft, could not imuKe. (x teo&mgbte ii\4eret\ce thoA Pehifrioner's orc-| 
scvipfrons \Aieve issued quasi ktk \tiu\ course 04 protessiowA Practice o^d without ov \^iwaAe| 

ImedicoA purpose.. It -fee ffl^istroAe CouAdnot m<M Ov rmonoble. inference thoA PeVAiQAets prescriptions 
werejl ssvxeA o\xk s*\ CoursiLQt pM«5Si(>M\ pYK\ue omd \Ni*h&»* <x wdicft\ pi-

Pose, how could Abe m^istroAe. imaKe. (K yt»son»to\e inference thud Petitioner faeW or intended | 
•kV\tx^ bis prescriptions vjete issued outside -tbe usm\ course ot professional Prcxc^ce txnd WAbouti 

leopVunoAe medicoA purpose? Evidently,reasonable juristsWould-1\aX that tbe ^is^tvick CowrVs 
such o, decision is contrary do (xn^ loopc. As a result, reasonable jurists Would tind-that- tbe 

magistrate, could not mYA (K reasonable inference 4rom the above (KlleoyKtiionS intbe oAtidauit 
ihfttj’eMMejLfeeiOJLiniMkdihul.to
tessional practice and without Ov legitimate medical Purpose. The element three thus Was not j 

i Satisfied and no crime was committed bv\ Petitioner. Ooc.2^& at 1^. ftecause no crime Was ' 
[committed, reasonable jurists wo\A^ tind-that -the district Court's decision that probable 

£ah*SOMSi.ed.in:theJXif:i.d.adrii>h*toyM
$Wb.MttMiSMMYj&____________________ .____________ j
___C. The district courts decision that the magistrate Could make. (X reasonable inference that
Pditi.oner_KnewjorAot.ended.AHaiJrisjLr^^^
sMMaLpja^cejxjidMthoutjxie^Lti^
ment Expert. Or. Thomas, Could not conclude that Petitioner Prescribed Controlled Substances 

(MsvAeirhe_M\xov\j:o^6g.joip^ess]on^_»AKi_^^iAbo^.(NA^\^w^i«_me^c&s\_M)oS£jSj 

Contrary to oiv^ lo^ic. The ver>\ pgypo.se of Or. Thorns Contracted b^ the, government to review j 
[the (Xffi davit along with-the supporting documents was to determine whether Petitioner ,
Prescribed Controlled Substances outside the usual course o^ PYo^esSion»\ pwttue (\n^w^o4;
<K \eo|iVim^e me^c(\\ Purpose, Doc. 258-1 hi T\ Dr, "Thomas cob^not conduAt^t PeV>Uoi\er 

,2!84£til»^J^JQiH^Suh5jMBaC45L^^
(X \e<\rtimo>ifc mcAiCflA puypo.se QAfar he, reviewed -khe o^\on^ wUb-ttbt S\>?porVu\fl[ J
(iocurtienK. ItX <xk 23-24, Doc. 2^2 16. li Qy.Thom»S io^Ai ao» Cond^^b^ Petitioner
[prescribed ConkoWcdv ^bsknces ovrts^e \xwo\ course o^ Professional i?ro4icfe o.<\k wUKo^

23 o4 35



cov/\ ^?e Jt\ ^ iot\er _Vcno'j\i_or vn^eo^irVi^„hVS pres cr'iph ions Were 
lS»SjAe^jDj^i_siAejp£o^ssvo-oo^j>mcVic^£K^^_i*hmxkJxAe^ikimcKltS._K\e4'LCfl0upu!rpoS! ? 

■ A$5Ufflir^ Vooeyj Ihftfr Some. pharmacies refused io \\\\ Vus prcscvvpHtons.
iov MSr some of his patients were. from the Sixmt -tcxmU^. or that he prescribed non-traditions 

Combinations Of Pain medications. orthat ck patient Was Visibly pregnant. or that Some of hisj 
Patients failedWine dro^ test etc (NS implied in the (Melons. Ooc. 2% at 20, When toW

1 Prescribed opioid <xno\^esics to these patients with chronic Pain for Pam relief. but how Could;
;

' he. knovJ or Intend that V\\S Wch opioid prescriptions Were is$M .outsidethe usual Course Qf__J 

professions Practice and without (k legitimate medical purpose when the government’s pain mix- 
Int^emnl ?.^Arl_J^ Could not concede that Petitioner prescribed controiled substances 
loutside the usual coarse of professional practice and Without (X legitimate medical Purpose outer 

he reviewed these Same Stations in the affidavit offered loathe district CovurAr ? £vitentl<|. 
msMablejMStsjAMldAindihat^
As (\ mail reasonable luttsts would find that the magistrate cou\A not make (X reasonable in­
ference that Petitioner kneu) or intended that his P res cri p f ions. Were iSSAeA OuHi^be wsmI 

cpjArse^of_p_roiessiomljv'(Kiice andwithoutj*.le<\Ltimaiem^^^^^^^^^^^^
| was not satisf ied and no crime was committed b\\ Petitioner. Ooc. 23k a* 14 ftecause go j 
I crifflejAiAs_CMffliiieA>jre^sonAb\e jurist would fMthatJtheiisMci^^^^ 

j.bable cause existed in-the affidavit. Was wronif See UnikeA States ex.yel CampheW. V2^ Eld 

at 163. Supra, Also See Carroll. 264 U S. at 161_______________________ _____
i

d> The district Court's decision that trhe magistrate , basedupon US lcy.1 ruling nh a reft- 
5ongih\e inference about Prescriptions In 2Q2l. Could make a reasonable inference that in 2015

: i
j£eMiorterJkneW. or intended thad his Prescriptions were issued outside the usual Course of- ; 
i Profession^ Practice and without a legitimate medical purpose, is contrary tr> la^r, The 

i onhf evidence as a le^al bo>siS frbe Ssfrlcf Court ofUreiv AhoA frhe rrig^isfr^e CouiiK base upon
Was.

kSt\0icJ.fesJrJLG^2MJ/yhjnJb£j^
fii\(Kib(xf pH^\oi\er Wou\^r\of hixve Known oy in^enAeik (0 Prescriptions of e&nkoWe^ 

kabsknces in enomoaS WnViMes (KaA<feroas combinoiVtons or (2^ Si^ificwk ^ngiftVikies
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_04-5cV\edku\_e. 3L^eor\^v o l\c^^bsj;atirtccs JinpHc^r mtNC^rctorAs.cAn (K ph(^r m(Nc\es>eVen^^\_v-€4uSA\
Svj-ch prescriptions Swporft ft ymonoibW \Merence -tiw* tbe uwKer iy^Pie^^ 

ouUifte-frhe ma<x\ cowse o$ proUssioAoA practice cmmK wuho^ft ftW(\itimoAe mettira\ purpose .li.] 
Therefore reasonable mrisfts wou\<k -‘nrAtiAafr -the distil c)r courts decision Mode the magistrate: 
Wsed upon its le^tA ruling \r\J_ai\,Xou)4„m»Xe ftxeMombkMerMceiti^^^ 

knew or intended-that Vus f resections were issaedofttiidethe usaixl Course o^ professional 
I practice, ftnd without (X legitimate medical purpose \S Contrary to (Ano^iC- As (a veSulL. .. 
j reasonable. jurists wouid-find thod the . based upon-the le<\a\ va\inQ| on ft reasonable
: inUYence about Prescriptions in 2o2l. Could no): make (X reasonable. inference. that In 2Q1S Peti­
tioner knew or intended that Ins prescriptions were issued outside, the usual course o{ Pro- i

I
fessional practice and without a Intimate medical purpose. The element three thus was not 
Sifcfciiii«djtedj!KLCj3iM3fiteS^^
^i0imAile^JijMoMbkj^5i^QM^ijn^j^&iihe^'6iylci,Xow-^5AecJiionlh^L^Q^]LC^
MsMinJfhy^iikyjLmsjA/MnQ^
Also See Carroll. 2STU.S. ftt 161._____________________________________

2. The district Courts decision that (food tai-kb exception (Applied in this CocSe,Was Wrarf, 
Ihecause such <x decision IS contrary to -frhe fusion ot this Court in the CfNSe o$ United States
v. Leon and Cranks v. Delaware..____________________________________|

__Petitioner (Alleged in -the $ 2255 motion that -the ftitiuntx PEA afent Itischar. knew-thut
Pxobable.cause iid not e^is^r in his dfei davit. hecause co he documented in the affidavit | 
-that the ^ouernmentis expert. \>. Thomas. did not Conclude that Petitioner prescribed Cofl- 
^xo^d^_^bM^nc^5_o^s'i<Xe. j^he c_ssjoo<ABr^ ^cxri^WitihovxV tx
mekcoA^v^ 23-24. Doc- 254-2 a* Ifei8.and (2) he testified in front of:
<foand 3ur^ -that “ he [expert-! couidrit muke.the fina\ determination without looking at a Patient 

| file to See what the patient was bein^ -treated for. which IS o\xr) iKSitHic<$iM\£9ic c'SKin^.tor ft 
Search Wixmntr to obtftin -tho^e P^ientr 4 ties0.1ft r 'mAic^indi trhtxt: -the 'nx^iCoAion tor (k ^»rch
WftYfftnt Wte fe obtain f^tient 4 >\es roite tho.n Probable Cft^Sg.. Doc. 25^2Jsk ft.. ._____ j

The government not (Xen^ or ftispafte Petitioner^ above (Alienation. Qoc. 230 oA M-M. 
The district Court: (ko^tbis (AW^ton, Doc. 2^6 (xt 2^-25 . which w»s wrongtbecame it 

imust accept -tbi^ oration (xs tvae. 4or -tine ^strict Covxy^ (ki(knot hol^ evi^enfriw^ hearing in
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•frVus case QJ\tk <k\i noft Poinft oaft -tchafr 4tV\\<> attention is clewty-fovolws on Me boosts o4 M eocistinj 
record. See Pictowh, fro f.Mp*. ofr241.S^m. A\So See BUcfcU&y,431 u.s.ftfc 3-5-46,48. Men' 
Misg41e^i&n >s .accept o&foufc, reasonable jurists woul^in^MaUhe (tout cowVs tow 

Mat (fooMittM exception applied in Mis case. Poc.23G a* 24-25. is contrarytoMe (decision ok 

Mis Cow* inMe Case 0* United States v. Leon. 4SS U.S. QL22 n.23. 323 CM4) (fooXMih 

exception does not gppl^ when"ft reasonably Maineik ottuer would have knownMat Search was 

illegal despite Me magistrate’s authorization”... or when Me obiter “ reified! on <h warrant 
based on an g-Hrdavift(So loccVcin^ in indicia ot probable Cause ftSto vender otticla\ belief in it? 

existence entirely unreasonable .'"l because Me (Miant Knew Mat probable cause did not exist- in 

bis (Mtidavifr. Supra.. further, because Me mgyistrate had to rely on-Me deliberately orieMessli[ 
false allegations in maKiny a reasonable inference Mat Petitinner *s Prescriptions were issued outside 
Me usual Course ofr Professional practice and without a legitimate we<Kic<k\ Purpose as discussedoboje. 

reasonable Crisis Wotf\M'w\^hoJr Me district c ovxvft^s decision Mat: good Math exception applied 

inMis case. Pot. 246 at 24-25> is contraryto the decision of this Cqvxy^ inMe Case. of fronKS 

v. Delaware > 43S U-S. at 1$6 (when*1 the. alleyation of penary or vecVcVe^s disreyard is established 

.-. with Me otfidaviVs false m<\\evt(x\ Set to one side,the affidavits rewaininy content- is 1 
insufficient to establish Probable cause, Me Search warrant must he Voided and Me -fruits ofl 

the Search excluded to Me Suffle extent us if probable Q&m wm so l<xc\cini^ on^e^ce aHHe 
<Mf\(kin^ecftSe UnUe^ sUhs v. Leon> UooM»uV\ wtftioo

Aoe^ nQk (Nppl^1 \* vn(k^itrft,U or in issuing (X Wftvrftn^ wins misled iAApy^ion in I 
on b\{-itWe<xffi(M\ir Kne^ w»s Aixlf>e ov wou\A We kAovjn w<\^ ^\^e...,,l Co^e^uentii|,

I
rg^sonftb\e ^UTis^ wo\aI(X 4~>ftik -Mwft ^)\g. (XlsArlcfc Covav^s (XeciSion -frlMft Qfiok 4<xi^h e^cepMon ^p\ie^
In^hls^06-e»^-<^sj^on^.________________ ,__ _____________________ '
___ ?>. The Ais):ricA lowrVs decision PeV^ioner no Pfeidiice Counsel’5
S^’SiKtWre (Ki^ Aok receive 1AC. ws wron^ or ^b^UbW.becwsfc such <ndecision
iS CQAWr^ to ■k'M. AKiSiM 0^ 4cHiS Courit in^C CftSg 04 SAricV-Utv^, V. ‘WftsVnn^Ofl I
___As (^isc^sseck above. probable C(KU5e <\><k nok esasA: in-^he oAkhMik <xn^ ^oo^4a^hgxcepton

IMnok cxppl^ in ^ case. Because"CeDvlcXence obtoe^ as (X d\red ygsuiir an ^ftconsta-Mionftl 
Search an^Seiz^e is plying S^iect ito «kc\asW . Se^am v. UnUeck Suites, 4G8 U.S.^^I

i

l8o4 C 1^84). b\xk 4or Counsel's failure, to 4~>\e a brie^- in Support Qi Ahe motion.io Suppress evi-
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Aence hfc 4 (X motion lo Suppress evidence. SiMik (KS a, mult oUeftrch Warrant. 
AVxevfe Woa tx m<ion&h\e ProWfai\>^-VWIr -ti\e motion to Sg?prev> evidence Woulik We. been 

qrtxntetk Antkft\\ evince Seized AromPgtitiongr’s me^\co.\ o^\ce.iwo hotnes m<kbank,(xtcowfo 

WMl&JA&toJDilAAv^xe&eL^
(XniK Conviction were Solely or prinwrity bfrseit vxpon Ah&e seized Evidence, TA at 18-14, which 

Abe government (tid nob deni^ or dispute. Doc. 240 (Mt 35-44, but AorlounSeTLSitidittiWie; 

-there Wus cv regcorvxUe probability thefr the outcomes oHhese legal proceedings would Wvei 
Ibe&n ditVerenfr. Doc.25^-2 etiS-M, 22. As (X mult. reasonable1 wrists Would-fond that the! 
district CoutVs decision that Petitioner Suttered no Prejudice** resulting -torn Counsel's Said 

■failure. Doc. 24fa at 25. was Wrong, because Such (x decision is contrary to -^V\e Aec~iCvor\ otti»s 

Court in-the Case Ot StricK-land v. "Washington, 4Sb U.S, bbfl, &44 (1484) (“the appropriate i 
test tor prejudice Vmds... there is cn reasonable ^roWAii^^hiiA^WV^-Coji^Vs.^j^M^ 

errorsr -frVve. result ot the proceeding would have, been ^iWerenk.’O. As the district Court diUok 

oxgae that the Counsel's performance in this claim Was nnt deficient reasonable forisks v\lou\^ 

fond 4A\o.4r the diskriet Cosxtfc s decision that Petitioner did not receive TAP in this claim Was j 
[Wrong. because Such a decision is Contrary to the decision ok this covxr^r in the, C<nS^. ot SirkK-j 
land, Id (xUftX Counsel's assistance, is inefaectiVe when“ Corel’s performance. wasdefo
icienk- fund) the. deficient performance. prejudiced defonSE."^__________ j

Because reasonable jurists vjjqvaV^-^ir\cK4rV\CK~h the district cowry's assessment ofthis fonsti 
•kvx\ion<\\ claim was wrong or debatable as discussed above, the Court ok (XPpe^S* AecBion fa- i 
nvi>\C| p^Uion^X rg%ue^ -for (X COA, is to ^iae dfcC>Sior\ o^- ^is in MCo6e_ofr
.SkdJ^JAikt£Lj^ ______ _____________________ ._____-

“This Covxrfr is ft\gyfr jto mVgl^oAe vxacoAsViH^QntA ^egre^es ayvK ^eizwes wKe-^Her wltK 

or wMogfr a \^ayrtx.nt....Aomo^ So. \ft vir\^\c^es inAwiA.\Mi\ \iber)iieS (MikSifeA^henS 

M a^mini^fixfijoA o^ ms^ici pron\o\in(^ respect 4or Ww <M\h orkr.*’ Ver\^5C(\ THo U.S 

(Xt U\. PeViViOtvftr 4:V\gs resPecUg\\\\ P^5 -^h\s Honortxhle fniurfr R^rtWn^kr ivxsVice iA
Ahe insWfr Gtxse b^^rowoivt^ respect 4or \(M Qrkr1'.________________ ___

C. The (XisAricA- c.ouirft’5 decisionpg^Uioner di^noA YiceiVe 1AC in <Xg(\AV\ CounU Couni
24), WftS Wrondj or Aebofroibk When Covxnse\ enViire^ -^(xileA \o Ae4en& pg^Uiomr into CoanA
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become, such <k decision is CotUmn\ fathe decision o4ihis Covr^jjoih^CMg^LUnlle^SMe^ 

vj>onic~^^*ri^dec;5lon-AtJLhe_lbird^
ot RuiZ v. Huntingdon <xnd United £tfrUs v. Soanes---------- --------___------------

Petitioner alleys in -the ^ 2255 motion that Counsel entirety foiled to defend Petitioner in 

de<xth Count (count 240 which mcvndoAed mmimoA 20foea,r imprisonment bv\ foiling to perfertr 
itWee. critical examinations •■ (X cross- examination onDr.Thomasjx^
Conviction. and two direct examinations on both Petitioner's pain management expert ..and. 
Petitioner himself r Ke^ witnessesJori^Aitione^^
evidence in hand to prove otherwise. Doc. 25^-3 at 8-13. and Particularly by foilinyfo presett 

Sow pieces ot critical exculpatoryevidence -to foe jury tor Petitioner’s defense; Opioid treat­
ment guidelines. blood ox/Codone lethal CPostmortem) level ot 4oo to 300 n<\lm\. morphine toanh 

in the deceased patient's, System. and undetermined level ot Zolpidaml a Sleep p\H-respirator? 

Suppressant) in the patient's blood. despite the tact that Counsel h_<k\\ Jtke r
Piece?, ot critical exculpatory evidence in bis hand. Id atl 0 -13 .Petit ionerjjgdihafr 

-theKe^ evidenced jury heardin this Claim Was only the governments Version ot events 

and Or. Ihomas' -^oAse testimony and baseless opinion Were lefo in the record uncontested, 
i_dahjfol3,XounSi\_th  ̂ thej>xosecution\cas^
adversarial testiny. petitioner turfoer (xvyuedthat the opioidtreatment yuidelines Counsel 
tailed to present- to the jury for Petitioner's defense Support that it Was not contraindicafoe 

or inappropriate to prescribe a Controlled Substance (O/yc&done 15 my) to a patient with 

Severe pain for pain Veliet when the patient had Questionable, abnorfna\ urine dray Screen 

test result due to cross-reaction. aSiynitiCanfr Psychiatric bistor^ and <x history ot remote 

Suicidal ideation. which were relied on by Dr. Thomas to form his opinion thatietitMefo- 

Prescribed Oxycodone ISmy. one tablet. every 4 to G VvovxrS as needed to the Patient with 

Severe pain tor pain relict without a leyitimate medical purpose. Id at lo-ll. petitioner 

tinally graced that Or. Thomtxs* opinion that oxycodone, prescribed by Petitioner was -the 

hut- tor cause oC death. was unsupportiVe. because be-Wiled to Consider three key evidence 

in forminyhis opinion about but-tor cause ot death •• thehlood Qyycodone lethaUPOStmortliri) 
level ot 4oo to 3-oq /m\. two to three times hiyher than the blood Oxycodone level ot
215 ny/ml in tbe deceased patient’s b\ood. morphine found in the deceased Patient s 5/stern
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fln(K undetermined level 04 Zoipidum (ft Sleep Pii\~ respirator^ suppressor^) inthe deceasedfotient’S 

blood Id at l2-\3 RecatSe Dr. Thomas' opinion was ke^ evidence tor Petitioner’s Conviction. 
Doc.25^-?) at \ . 6.1S-14 which-the^oi/emmenfr didflot den^ or dispute, Doc. 230 at34-52. 
but-tor Counsel’s Said-failure, there Was a. reasonable probability-that the government would 

noj^yAJEiffl/Bnk&an^rc&sn^^
lSmC| Ilq the patient with Severe pain outside the \x^vx<x\ Course ot protessiona\ practice and without 
(X legitimate medial purpose and that-the Qyyco^one preferibedby fotitioner was the but-Cor
Cause ot death. Doc. 25*1-3 (Mr 13-14._________ ' _______ ______ ________
_L-JgftJ|5Vsillggillfe^SjLgiBlLAgi!xJ3eAil]^e£S-jn^baaJ!ej^^iQDS-jgfc^^
gryument with Suyportiny evidence extepHor lonclusory and irrelevant Statements in reyard
to Petitioner's allegations in this cl Rim Doc. 2T0 at 4T-51._______ '______ ;

The district Court dodyed Pensioner's oAleyations about Counsel’s entire -Dxilurp -to defend 

£eMoijerJO_d.euJh.i.OUnL^
GMo.dftnjLl.eih^ TOO ny [ml. morphine intheiXece^e^ Patient's
$y_stem_and_undeiermLneAieVeLoizo\pidu^^^
tried to explain that Dt- Thorns* testi mony the yovernment Presented to Corw/tcV Petitioner 

Was reasonable and the evidence -from opioid Argument yuadelines Counsel -tailed to Present 
to the jury Tor .petitioner’s defense would not Undermine Dr.lhofflasVtestimony, Poo. 3T6 at 
2V2t. The district Court thus concluded that Petitioner did not receive 1M ir\ this claim 

LkM_3i________ ____________________________ '___________________
Petitioner contend that -VV\e district Court was wrony when it dodyed Petitioner’s 

Mentions, because it must accept Petitioner's allegation us -true. -tor -the Strict Court did 

no\ hold evidentiary he&riny in this Case and Aids, not Point oat in its opinion Mat- these 

ulleyations are. clearly trivolous on the basts 04 the existing record. See picKard, 1T0 P. 
Ape*. a124-T. Suprc\ Also see ftlaculedye, 431 U.S. at T5-TG.T8. When the above alleyations 

are accepted US true t reasonable Jurists Would tind that -the district courts decision that 
Petitioner did not receive 1AC ir\ -this claim. was wrony or debatabletor the-loilowiny 

felons•■ First, because Petitioner’s counsel entirely tailed to defend Petitioner in death 

Count C Count 24) by -Ca\\in^ to perform 'three Critic^ gyaminatiOAS an<K-taibn^ to present fetr 

pieces ot Critic^ evidence, wbicb were\n Counsel's V\an^ to -tbe. )ur^.-tWs leavi^
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Qftb\Abe fovfcvnfflenVs Version o4 evenAs to Abe. m\ gn<K lewiA^-Abe ^oV&rnmeflt experts -false 

AesAimoA^ &nk baseless opinion In Abe.retort unconAesAe^. Supra. Abe toricA tour Vs ^\xcV\(X 
^gciSiOO AS CoMv^Y^tQ Abe decision 04 Ab\S CowA \t\ Abe C(KSe oA UnUdSkoAes v. Cronlcr4(>(i 

U.S. 648.&$<\ C1H84M" 14 Counsel enkirib\ failed to SiAbecA Abe ProSeuxAionX Case\owaning 

W\ adversarial AesAit^.Ahen Aberehasbeen deAlal oA SixAh /WndmenA vi<\bAS AbaA makes Abe 
adversary process iAselA presawpAwel\\\knreliable/’). Second. became toe was (A Ye(NSontxb\el 

pmbabcbA^ in Abis c\oArt\-<AtoA. WA far Corel's Said ^ailarfcs Abe ouAcome oA Abe proceeding if, 
Abis claim would V\txve been d'famnA as discussed o^boVe, PeAiAioner AWs SvxAAerin^ an ftcAual 
Prejudice Wm Counsel's said failures. Abe disAricA CquyVs decision is coaAvuy^ to Abe decision 
oAAbis Court in Abe ctxSe ot Strickland, 4kk faS. at (M ("Abe appropriate AesA far prejudice I 

fands... Abere is (K reasonable probabilityAbaA,butAor Counsel's unprofessional errors .Abe res# 

&4 Me Proceeding wouid We.been diAAerenA.") Third. becauseAbe district court dodyed Peki- i 
Aioner's (Mleyakions, failed to We\<\b tbe evidence, &s a whole and 4a tied to consider Ak potential 
impact o4 Abe previously unpresented evince Incladiny Abe blood Qy/codone lethal ('postmovAeiol 
level oA 4oo to Too ny/mb two io-three Aimes higher Ah an Abe decease patient's blood O/ycodone 

levelJi„2J5^Pi/mL,J^b?J5PY.pkl^joM^^Ajhe_decMSe^_pA^lenrs_sy_s.iem, andtbejUndeAcrmiti?d 

level 04 zolpidum in Abe deceased Patient's bloody on -Mrve determination of Abe buk- -lor Causes 
faf .death.,J>o.c..236M25.-31. Abe district Court's Suc\Aj3LAe.clSlon lsJoMY(XY^JoJbe^dec]Sioa 

Of.Abe Third Circuit In Abe case of Ru\z. v. Huntinydon. £32 f. APPx. 203. 210 (3d Or, 20163 

(“In determining whether Counsel's failure to preset potentially exculpatory evidence was j 
prejudicial. a reviewing Court cannot merely determine whether there was Sufficient evidence 

4or a cpAvicViPn iV\e Alme o-^ 4yI»\ . b\>4 \<\$4e»\ m\xs4 Weit\ln 4he evidence (XS (K whole ftn&i 
coASikr Abe po^enMftl ImpiNc^ o4 -Mve previo\Kslv\ UA^resenite^ evi^e<\ci ”). fowll^YeciSovwble I 
lUYisis \aIop\^4^^4V\(k4 Abe (hstoieft Co\>tVs ^ec’^lon ->:h(K>: gVi^eAce, 4rom-hW opioid.-Kre^rwenlr j 
felines Cowsel 4»\letk to present to i\\el\xY^4or PeVv^oner's fatym woul^mk unAerwwne I 
Abe ^overAmRAVs evtAeAce.- Dr■^how(^s, AesVunoft^ fti ix\o\ anjc PeV>4\oner -Mwas yecewe j 

1AC. SupKN. w»s wyoao^ or AebfckVAe.. ^e(a\ASe Svxcb (k decision Is conAro^ to Abe decision oHhe 
Tb~>v^ C\vcvx\A \n Abe c<KSe 04 Ua\U^ SAdes V. ISWnes. fe^3 P. 2^, . S33) (3^ Z\x. M2)("the
PomA, however. IS ^oA precisely ^vxe^ions ol- Abls SoyIt- frbe resoVvxMOA 04 wb>cb uUtm&Ub\ will
la^ecA l\x^menAs re\<KA\n(^ to 'mAocence (ka^, ^aUA- are Ao be we'^be^v eVftlvxixAe^ b^ a ,

, 30 04 35



iftndnoVCourt during(XUowbefxs Proceeding <x^(K-hV\e district Court USurpedthe junction! 
]o4 the jur^. United StotfeS v. Tannotkj > G43 A,2d 545, S 8 L(3d Cir. M2) Cen banc) (trial!

;Court M usurped the 4unction oe the jurj LG\\I decidCiny Contested issues oj tact.”).___ ;
; fie cause reasonable rurists wou\d WAthod the district court's assessment 04 this 

constitutional claim was wron^ or debatable as diScussed above, the court ot appeals' decision 

!denying Petitioner's Maes*4or U COA in -KV\\s claim \S Contrary fa the decision ojthis Court 
lift the me o4 Slatvc. Miller-EL. mIBm! Supra.____________  . __ ___

D_. Ihe.district Court’s decision thatPetitioner dud no* receive 1AC, was wron<^ or debatable. 
When counsel, jailed do investigate a critical source oj potential exa^or^ evidence, because.. 
|Suoh CK decision is contrary to the decision 04 the. Think Circuit in the case oj United 5tates
v- fia/nes, and -foe decision o4 this Cow* in theCase oj StriMund V- “Washington.______

Petitioner alleged in the $2255 moiioa that Counsel tailed to investigate a criJiicoA Source^ 

OV Potential exculpatory evidence 4rom the Pennsylvania State agencies’ inyes*i^LO(LAbou4Jthe 

: Same issue immediately prior to the DEA inVestiyation aj ter. he KnewJthe MS*e nce_p_iSiAch^pJh 

tentiallypritical exculpatory.evidence jrom the DEA ayent Hischar’s at jidavit and then jailed, 
ito present it to the rury tor Pensioner's defense, despite Several reteds by Petitioner. Poo.
m-2 oU 20-21 r 9oc. 254-3 at 15, Poc. 242 ft* °1-1Q._________________________

|L__ The government did not deny the existence o* such potential exculpatory evidence, but dodytd
■Petitioner’s KeyPom* inthis claim- Counsel’s jailure to inVestiyate the Potential exculpatory 

evidencejromthe Pennsylvania State agencies, MOT jromthe PEA.iheiederoLproSecutors.
.or other jederal yovernment uyency. Qoc..240 at 44-45____________________
i__ IhedisMcLcQMuis^
which wo-s wron^, b e cause U must except this (Aileron as true, (ss the district Court did no* 

iihold ev.i_denlti(xrjJj_heMn^inihis -CM and did not point out jn its opinion that this allegation 

1 |isclearl^Ttiyolous oniheJoasiS_oithe.estir\t|record.SeeTichardJ4of.A?px.at244 - 
Also See Rlachled^e. 4?>1 U.S. at ^5-4G. 48. When the district court accepts this alle^tipn. as_ 

true., .reasonable.Mists Wouid^ind thatits.such a decision thut couoser.did not act deticienltl^ 

in this claim, poc. 24 Gat H>7, was wronc^, because such a decision is Contro^. to the decision 

lotthe Third Circuit in the Case ot United .States v. Pxxynes. G22 E.2d GG.G4 (3d C.>r. i‘18o’)
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("•Mure io <x critical Source o{ PoientioA exoAfftior^ eviAenci. m^repmenfr a
lease, oi eonstiiaK&nftl^ Aefouwe reprobation .’’I fubher.-thetonci cowrtis opinion ihai 
‘*-there wou\<K he no prejoutice -hrom cow\se\\ Aecition no* io preset M^Sach evidence gfr 
iria\, (XSfexcvApbon^ evince o4 Prior investigations wo\A(Kbe imWvani to LVs quili or 

innocence/' r Doc. 23k a* 32 Was wronC| -(or -the-following reasons•- frrsi. reasonable, >vAVc6ikS 

Wou\(U\n(K->rhaft-M ttistiick cowtis Aecision flbouft ihe irrelevance o4ihe exculpafrmj evidence 
to Pensioner’s <foUfr or innocence Was wron<^, because Such (X decision is Contraryioihe,£ederall 
Rule Evidence 4ol C£vtder\ce is relevant U ca)lfr has ar^ -jtendeac^ toj^ftKe^jMLMoiri.,| 

or less Probable than Hr would be without -the evidence -, and (b) ihe 4aci is ot consequence in 

determining ihe action”) and, its own ruling in a recent Co^se wVxferg -the district Court held-khoct 
(X prior Pennsylvania .State administrative action in 2012 (M\ainsfr (X physician about his Controllid 

Substance Prescriptions was “directly relevant to* his-tedera\ crimnlAtA pyo^etuXlon in 202l.UoUii 

States v. kraynab. 2021 U.S. Pist. Lexis 14^5501 at G Second, reasonablejurists would tind -that 

-the Aistrkt Cost's decision that there would be no Prejudice trom Counsel's Said failure. Was 

Wron«|. because such (\ decision is contrary to the decision ot the Third Circuit in the c<nS^.Unitek 

States v- Baynes, fe%3 P.2<K at G331"Me lexoApalor^) evidence.U investigated./ mifot V\»ve led 

io a viable defense and u[-favorable 1 verbid:’... txa^-fcV\e4ott\uye ot [defendant Vs trialatkomefl 
So io proceed is not harmless( beyond (X reasonable doubt* *). As (X result. reasonable jurists ulouti 
tindthafr the district court's decision dhat Petitioner did no^t veccwelAC _\nihb_clMbJAJm\ 
Wecau^e Such tx deGSion is coniro^ io iV\g tigcision iV\\s Cov>vi in iWe C(M Of SirMftnjL,Afeb. 
U.S.fti Uo\xn^\’s (xsv^iixnceis ine^gdWe wken'1 Counsel’s pgY^vmaflcg w»s A^u\en_i-.._
LftnA~\ -khe. de^e\fefvi pfevfa>n(M\cfc pre'wn^ce^iU defend/’V ______ •_______

Retake WQ6Qm'o\Q. vwisK iV\(Ki ihc (k'^-hrid CoarVs asse^ifneni o4 jfa<, consfti-

P?Viloner’s veke^i {or (X COA \n ihis claim is Coning ioik decision o4 ihiS Co\xrfr \n ihe c^; 
04 SlacK. Muler-Pl. ftn^ ftuc\c. Supra,___________________ ;. .. _______

E. The fostoitfr cowVs fusion AVvtx^ PtiUiomr (k^ noi veceWe 1AC, Wots w)ro^ or ^ekUble 

when Couni^ Co<\cedg^ iV\g ygWanie o* Dr.Thotn^’ Pro^erg^ igsilunon^,because Suclr
1(X decision i s conir^ io ihe decision ih>s cowi in ihe case 04 Daoiheri v. MevirtW Dow PW« a.
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i Inc. (xn<\ 'S^icVAan^ v. VloAtam^on______________________________________
PeViVtoney in *be. k 2255 motion flhoA Dr.l'honn^. -frbe fl|oMnmenfr,.S pain moMpneftt 

focpivk. opined \nbi^ opinion Yfcpovfr ihtx^r PdfiVionti^ prescription Wtfe nofr 4or tx 

wrefacuA pwpo.se. (k criminal Skmhbxk. \n one C(M. W4 vo<m> V fcle^mfcU fflfctol pwrpose.btt; 
SubsframkriK, (X mtikiciA malpractice StixntW^.in-fthe Oti\er case. boseiX won-tixeSamg, 
4(\c)cvxo>\ evidence, Doc. 25q-3 <M; S-b, Doc. 232 afr 12-13. om^jn V\\$ testing oA Dcxvxbev^ heorinlj 
Ab(xfr Petitioner -foile^to 4olW -)ib£ ffloikl ^aiklines- sUwW^ 04 CME, wbicb naJcnS ^ubs4iwKiwk 

or meiWl malpractice Doc. 25Q-3 a* S- 6, became o411 tkip(xv*wre -from -4be. accept i
^Atxv\(Ktx.Y<k o4 metical practice'. bMetivxpon -fcbe, ley! Simk^- )uv^ Instiixction. Doc. 232 ft* 13,; 
bab bg ConcWeflc -tfalNft Petitioner waribe^ Conbrollejc Substances wtthovxt (X legitimate vft^iCft\ j 
purpose (X Criminal Stankrti Doc. 253-2 at 25, Ooc. 253-3 a* \. ?-b. Doc.^^M 12-13. Petitioner 
bben avo|uP(K-JrVuK-lr \fr is clear -tiom bobbbis report ank biStestimon^bhat Dr Thomas opinion j 
&Am\ Seperate Criminal contixctS- prescriptions not Tor (N legitimate mg^Kj\\_pmoSgJyM.Mi^ 

malpractice- prescriptions tor & legitimate metical purpose. bub Subskn^yLl^.As amulj 

reasonable jurists 'oMtXfrmti-tbat Or. Thorns’ opinion woultinot^ a...
ffottiaj^jks^ metii.caljMpjaj:.tifeJto
\ih\iMr Petitioner's Prescriptions werenottor (\legitimate metical 
i‘> something move severe or yeater than metical malpjiMtice-^ichl^
4rom c^en&roiVV\\ ixcctpteti Stnmtiurti ot metical practice resulting in harm to ». patient*, baseti onj 
thele^al stamlar^- iur^ instruction. Doc. 2P2 at \3. Because Dr. lboro»s,j)jpjnjgn_v^lAl^.^ 

■the )ur>\ ~m resolving (\tactwal dispute. ifgftSofloAAe ^avisfe Dr.Thow»S> pnottewti
•kesfoffland[ dt^ nnV vned ^be re\&Vftftie 0^- Pftubeyj_3_^n^.^,.jtbs.bj>n_^Jn^iSSlMg.,.
Sgei^giiL^toilWbiffl^^
B!SfflS^SsfiK85)Li^flfflk^!y4fe8^^

^fve^ftcU o4 M c^SQ ^ viiW oafr-fthe \n. m.olvino[ a ^U\kqv\ ^\s^ie.,. R\x\ei}.o_llS_ 

fbe\f^\^esC sJtftflAfldi (X v/alttK <;c\en^ic cowecVvon-to M p<rV>A<nt M (X
prgcoA^on fro (x&miv>ib\\v^.”).___________________________ ____________ !

The fovernmen* diAi npy den^ or duspvrie PcvAtonerVs cKbos/e ftfteyVton \nte CWun except
4or Conclvxsoy^ SMemenftS. Ooc.2^0 _________________ ____________ I

The tovieft Cowft PcvAiomer’s (N^Vion in -frbis c\^\vn. Poo. 2^6 (Mr 32-33, which
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■Iwas wron^. because it must gcc^t SvxoW cm auction as trite >-^cor.^V\e.j^vSiE!rlcirxo\x\^dv 

I holtkevukntioji^ hearing in this Case (MtAtMinofr point out injtSJOp^
| is clearh\trWolous orv^tve. basts ot the existing record. SeeptcKgriL13Q 

j A\So See ftWlriefop, 43\ U.S. at >5-%.38. “When fe okytion is accepted (NS Me. reasonable 

I jurists wou\^ti»vt that the ^strict Court’s (keciSion that Dv. Thomfts’ opinion Was“ s^ecHicaU^ 

geared toward assisting the'nw\ in answering the ^aestion ot Whether__Ll’S |re5C^ptions J 

were4or alegitimate metkictxi purpose”, Doc,236 at 33.was wron^.become such aleoision; 
is contarU| to the above tactual question-D^lhom(xs^opinion.Aiiftol5e9lmU CriminaLcothi 
ducts 4rom mcAica\ malpractice, which mocks precisely the tactual (kispute in this case, atvk thus

solving uhe tactual dispute, rgos.sor\ixb\e jurists WovAMin^that the district Court's decision 

ithat Of. Thomas’ Qpinioif\“ woultk have bm atofce^ even It counsel hatk not mak-SuphiL
i

|concession". Doc. 236 at33, was wron^, because ^cV\x^AecASiQQjLSJj^ifie^JBxJfagjig^^ 

ithis Court in-the cose ot DaubeYk. soq D.s. at sqM2("Rule 3o3’s (helpfulness’ standard 

;!?Mre^ to the pertinent infcuir^ us a precondition to admissi-.
|jbiiil^^L^SLJOS5Mii^reasQn»Jb\ejLiwci^5LjBic^dwi»t^i^
jthat. bat tor Counsel's concession. Dv. Thomas’ prottered testimony wouldnolhove,Mcl,
; admitted. Moreover. without Or. Thorns’ opinion. there Was a reasonable probability that. 
i the government would not have proven beyond treasonable doubt that Petitioner prescribed 

j Controlled Substances outside the usual course ot yra^essionoA Practice and without a legitimate 

I medical purpose. Doc. 253-3 at \ , which the government did not dispute.Doc.,?.30.»t 34-52,:
| Consequently, reasonable jurists wouldtmdthat the ^Strict Court's decision that Petitioner 

iwas not Prejudiced by Counsel’s concession,j}oc.2ti)_ot33.,W^S wmny,Mcause3uchAAeciii(^ 

j is Contrary to the decision ot this Court.In thexa3e.9iJ>Mc\4a^
1 appropriate test tor Prejudice tmds — there is a reasonable. Prcfoah.^ 

LUnproiessionalmors, Jhe muli^
LtvirlXnMAv.4.AQ^ aryue that Cousel’s performance inthisclaimN^jootJve^cieni.jrm^j 

1 Sonable Wrists would twd that the district Court's decision that Petitioner didriot. receive.,, 
ilAC. was wron^ r because Such U decision is Contrary to the decision ot this Court in the case
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T
iOt 5triih\and, 46b U.S. a* G83 C Counsel's asSiStance/iS \ne^ecViVe wKen‘'xpuAseVs performance, 
was deficient... [and] the deficient Performance Prciadicedthe defense.")..................... .

11

;;__because reasonable jurists wou\ dimithatthejksMct Courtis assessment of +WiS cons-
iiLi\x^Von(N\x\^im _\Ai^s„Mon^ov* debatable JXS.di^^ court Ot appea\s’ decision

;IAenyin(f Petitioner's refevXest for a COAlnthis^claim is. Contrary to the decision of this Court 
jin the case of S loch. Miller-£L, ftnd Pnxck, Supra.________________________ j

if-

1IF. The district Court's decision that there existed no actual Convict of interest and Petitioner , 
ithus A; A not Yecewe 1AC. VJcxs WronQ^ or debatable when Counsel KnevJ that his friend mVesitt^ftteX 

'Petitioner and then referred Petitioner's case to D£A ..Counsel’s Subsequent multipT^lailuresj
i i

:'diverged Petitioner's interests, and counsel rejected PetitioneLS_vj(xb\e altemMiVe Aetense, ■ 
because Such a decision is contrary to the decision of the Third Circuit in the Ca-SC of boM 

States v. Gambino and the decision ot this Court in the Case .of Culler v. Sullivan ftndSteicland 

v. Washington.
___ ^Pititioner3h«^dinihe„^2255_^otiun ihutiDJ^ounse\Jsne^_orShpu\d.huveKno^n.thutr:
his triend- the chiej detective of the Pm Coant^ D.isin^Attprne^OMiceiPCPAQ). im/esti:

; the Pennsylvania Department of State ftaveaaof Li censing .. concluded their investigation....; 
i without anvf civil or criminal action gainst Petitioner-, C3) Counsel then retrained from . 
j obtaining the Critical exculpatory evidence trow his friend’s investigation jAndje^ruvneA—j 
! from Presenting it to theiary tor V,ctvVior\eY!s_ide^enS^>„dtes^vte3eVer'ov\ ve^ueSds^rojfnJPetiV!oneirl
(43 Counsel-foiled to Prepare and Submit Or failed to, prepare bat Submitted numerous motions 

and briefs prepared by Petitioner, a igypArson witboalMy.^
; erroneously conceded the relevance and tit of Or. Thomas’ proffered testimony at D.aubert__. j 
j hearing (^.Counsel tailed to cross-examine Or. Thomas on. u patient-bf-Patient basis ir\j 
all of m 34 Patients medical records hejestitiedsIT)COUnseVtai\eddo.eevTovm direct-j 

M(minat.iuOJDn^Petitioner>Sixpeyt.tp_.c.oUnter .Dr.Thomas’ ta\se testimony and horseless Opinion 

I [in 3104 the 34 point's medical records he testified (8\CounSe\. 4 ailedio perform direct
ss'ofss
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gpcoiHunoifttQn on PeAiVtOoer fro CovmUir PodienK 4oAse tostofflon^ in 16 o4 4he 20 PfttoltS-VAc 

4es*i4ied-. CO Counsel eMire\^-foiled to deienfti PcMioner in Ae^h CoMfc (covxnft 24T which

chie4 detecdwe Q4 -fthe PCDAQ vjc\s in Covxvfr ok ?gfrVioneir's 4rio,\, Wit -foiled to disclose to 

Petitioner 4Vmfr foe cV\\e^ detective o4 foe PCDAQ was his foiend vxnVA one dw\ Counsel gal-
dentally disclosed it to Petitioner. Doc. 25^2 ftt 20-35. Doc. 35^-3 (At 1-13.15-lb_____

The ^ov/ernmenfc did not dem\ or dispute o«w\ 04 Pensioner's (\hoVe ftlleydions. and in foot 
did not even mention-this claim at tx\\ in its brieT Doc. 230 atM______________

i

The district cowl: f yirsi (Mlere^ Petitioner 3 crUicoAMention in Us opinion b>| erroneous <]
doaMentincj -frVifxIr Counsel^ -tviend was -the chie\ detective o4 foe P\Y& County Sheri44 '5_
Mice CPCSOT which vJcxs irrelevant to this Case. Doc.236 at 6.33-38. despite -foe fort 1 
that petitioner onli^ mentioned foe Pike County District Attorneys 044ice (PCDAQ) (Mid never 
mentioned -the Pitce County Sherds office in-the $2255 motion. Doc. 25*1-3 at i5-l6> and 

j foe district court -then dodged Petitioner 3 all o4 foe above allegations t.nihis_cl(xim,(Jloc.236 

at 36-38, which was wron^. because it must accept Petitioner^ aft alterations a$ -trafo 

j&ockfoftjksMcirJ&uirLdjdnot.hold 

putlnife^ .are cieiw^Tiiyote
record, .^ee Pickard .130 fAWSfoat 233. Supra. A\soj^J6WcM^,MLUA.^A5_-3-i_,Tl.. 
&hen..ai\JheS.eJ)lieruMnSJ»e_at^
Covad’s decision foat there existed no actual confoct of .inters (AdVerSe^a^ecVit^ Co^elis 

'Performance^ Doc 236 at 33. Was wron^. because 5uoha decision is contrary tofoe.deciSiQil 
04 the Third Circuit in foe Case Q4 United States v. bambino, 864T.2d.loM,jolO_C3AOi]L 

MAH')(An acfcu(x\ Contlict o4 interest“ 15 evidenced 14, during foe Course 04 the representation, 
foe detendant’s interests diverge with respect to a material -tactual or le^al TSSWe Or to (X | 

Course oj action'*... and (Adverse e44ect on Counsel's performance Awns on whether“Some!
I plausible alternative detense Strategy or tactic mi# haVebeen pursued... UhaU possessed! 
Su4ticient Substance fc>be (X Viable alternative... tandlfoea\4ernMivejk4en$LW96_in^_ 

herentl^ in CQn41iolr wi4V\ or noi Undertaken dvxe to 4he (AHovne^5 04herlova\jties oy \n4er- 
e&is’T wV\en pgMVioner’5 inheresks in 4V\ls case So mvKdn diverged wi*V\ respect to 4he obofe 

ki>ctoft\_ai^i]Aa^^nseVs^4nendihip wi4W^hec^
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inVesft^oAd Pdifroner and Ahen votemd PeVihoner’s case c\\on<^ with an Ao PEA,
and bis Subsefcuenl multiple Mures in pursuing PcAiAionet’s inAeresAs tkvxym^ JtV\<e. Course oA 

bis vepresenAftAion, Pol. 251-3 oA 15-16. Abus Ahere SKistin^ an acAual CoitflicA OA inUresA 

inAbis use, and when.counsel be)ecAed Petitioners alternative defense- exca\paAord[ 
evidence defense Abut1' possessed Su^icierd substance to be in viable alternative’!> See Baynes, 
kfll P. 2<X at 633 1“ Abe [mu\pftfar^ evidence — yn^K* have ledh a vi(Nb\e defense and a; 
I-fovotablel ve^icA’*) bv\ refraining -from obU\n»n^ Abe critical e^culj^p^ evj(XeAce_%o«A 

hiS friend* S invesAi^ation andAben refraining from presentingIt to Abelvw^Aojr petitio-... 
net’s defense. despike several bequests pctilioner, Ooo. 25i-2.ASr 2o-2lr Poo. 253-3 as- 154
iLJ!iaeJo.llMASlUls.g*](\ey: loyalties orInterests’’ *0 hiS friend, tbus.suoban actual j 
Confrictofrinte^^ counsel’s performance or Abe adefcuufe ot his.be- j
iPreseoittxAion , Since Abere ettisAed can actual consol 04 interest adversely afrectin<)| counsel!* 

jjpertormance or Abe adHaac^ olhis representation in this case as evidenced above,reasonable 

imWsAs would 4i<\dAhat Abe district Courtis decision-that Petitioner dipnoi receive 1AC;
I; :

inAbil ClAtyn, Doc. 216 at 31-38, was wrpn^, because Such a decision IS Contrary Ao Arhe
ieciSion gAAbtS Court in Abe cosse ot Culler v. Sa\bV(Nn,416 UA.33I,3M-50iJMQ)ilcN^

.)
idetendant who shows that a Conflict ot interest acUA\\^_ai£ec)r.edAhe_(NdeAUiAC^.06^biS. 
-bepiesmiAAion need noA demonSAr^ Prejudice \n order AojobAain belief’l aA^SAricKlAni 
'46S US. a Sr SAG. 642 (."Actual Conflict o4 inAeresA adversely afrectin^ lawyer’s Performance 

jbenders assistance inefredtive.”...41 Prejudice is presumed'when counsel is burdened ^ an
LQAlua\„C. onl\icA.g.iJ rykM$ t.l).______ ___ _______ ______ _____________

Because reasonable jurists Would 4indAbutJhe district Courtis assessment o4 Ahis 

jiconstitutional claim Was Wron^or debatable as discussed above. Abe CourA ot appeoAs’ decision 

;denyi%Petitioner!s request 4or a cod in this. claim is contrary Ao Abe decision o4 AbiS 

£gurAJmJheXaAejLfr5iu^^^____________________ I
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CONCLUSION
I

j “The \Amft 04 habeas corpus Us pi(X>ce^s o^^re^ir role^Inirhe hisitov^ 04- WvXw^o toeAorn. 
IU\as been -ArKe„}vX^ici(x\ mMho^ Of \UftAvie res4rain*$ Upon personal liber^ price 

jv- Tohnsfton. 334 U S. 266.26Q Clcl46V “Tine wri* o4 habeas corpus Pla^S (X Vila! role 

jivn profrecfr^ consfoMional rifofa:’ .Slack., S2°[ U,5,M 4-83,
PojrJtojw^oLo()|Xe^ Couri<|r(Wt

|oM\^ '\05kni Miiion -forAWri* o4 Certiorari Qx\i vMimatelu| qranfc Pensioner's venues* -(or 
iQv COA So-thaft Petitioner can appeal thetarM court s.. wron(\ decision oA pcViiioncr’s i 
Constitutional claims In -the <: 2255 motion where Petitioner's constitutional rights ha(K 

ken -ll^ran^ .'vn-lrin^^, as ^his petition^ be Pe^v-Kvoner'^ u 3ul^»c\^1 me+ho^. 
04 luting untke restraints upon personal liberty” anrk last chance in seeKIn^he ^ vital! 

; V ojejn p_rot ectino| constituti o_na\jfJghtS." 1
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