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argumenr. m But I wanted to make ~ure rhar there was a clear record on that case.'' 

(Italics added.) Having declined to actually object to the prosecutor's remarks or request 
any sort of admonition, detendant forfeited rhi.s claim on appeal.8 (Linton. supra, 56 

Cal.4th at p. 1205,) ln any event, and to re~olve defendant ·s c.:la.im th~t his trial counsel 

was constitutionally ineffective for failing lO oh,iect to t'he alleged instances of 

prosecutorlal misconduct.9 we conclude the comments were not pre,iudicial. 

rn Katzenberger, the prosecL1tor displayud ,J PowerPoint presentation in clo~ing 

argument which began with a blue screen. l:lnd. as the presi::ntution continued. six puzz.le 

pieces appeared on the screen sequentially. (Katz,mberger, supra. 178 Cal.App.4th at 

p. 1264,) The image of the Statue of Liberty di~plnyed in the presentation was 

"immediately and easily recognizable .... ,. (Ibid.) When six of the eight pieces of the 

puzzle were displayed, over defense counsel"s objection '1f t)he prosecutor went on to tell 

the Jury that '[w]e know [what] this picrure is beyond a reasonaole doubt without looking 

at all the pieces of that picture, We know thal l'hat's a pictur~ of the Statue of Libe11y. we 

don·~t need all the pieces of the [slc] it. And ladies and gentlemen. if we till in the other 

two pieces [at this point the prosecLJtor apparently clicks rhe computer mouse again, 

which triggers the program to odd the upper lcfl .. h~nd rectnngle l'hut includes .the image of 

the torch 1n the statue's right· hand und the cen1ral rectangle that completes the entire 

8 Defendant asserts that objection would have been futilt1 because the court made 
comments indicating that it did not believe the argument here was as problematic as that 
in Kcl/zenberger. We disagree, [ndeed, it appcm-!-t from defense counsers comment that 
the trial court invited defense counsel to object in chambers when it asked if defense 
counsel had a problem with the pr{)secutor's closing argument. lf def:'ense counsel 
thought the comments were objection0ble, he (;Ollld have registeted a fol'mal objection 
supported by a discussion of Katzenberger and other c~ses imd requested an admonition 
and appropriate curative instructions. Because we cnnnnt 1:.1:,sume that an ob,ie9tion and 
admonition would have been futile, defendant has forfeited this claim of misconducl. 
(People v. Leiner and Tobin (2010) 50 C,1l.4th 99. 20 I.) 

9 More specificnlly discussed in· pnrt 11 or the Di~cu~sion, po.\·1. 
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image of the statue]. we see that ]tis, in faet. the fSJtatue ot'fL)ihcrty, And ·1 will t_ell you 

in this case, your standard is to Judge this ·cusc beynnd t, r~m;onable dnL1bt. • The 

prosecutor argued such standard was met hy the evidenci;." ( Id. al p. 1265.) 

[n concluding that the prosecutor committed miscon_duet, this court stated: HThe 

Statue of Liberty is almost immediately recogni?..able in the prnsecution's PowerPoint 

presentation. Indeed, some Jurors might guess the picture is of the Statue of Liberty 

when the first or·second piece is displnyt!d. We have viewed the PmverPoint at issue and 

we believe most Jurors would recognize the image well before the initial six pieces are in 

place. The presentation., with the prosecuwr ·,,· a~'cnmpanying argument, leaves the 

distinct impression that the reasonable doubt srnndard may be met by a f'ew pieces of 

evidence. lt it']Vites the Jury to guess 01· jump to a cnnclL1sihn. a prncess completely at 

odds with thejuris serious wsk of m,sesf:ing whether·the prosecution hns suhmitted 

proof beyond a reasonable doubt.,. ( Katzenberger, ,\•uprr.1, I 78 Ca I.A pp.4th at pp. 1266 .. 

1267, Italics added.) A~ditionally, the Katzenberger court took issue with the 

qunnfitative aspect of the display. This court stated thfll ·1the puzzle of the Statue of 

Liberty is composed of eight pieces. \_1/hen the sixth puzzle piece (.)f the slide show was 

in place, leaving two missing pieces\ the prosecutor told the jury, Lthis picture is beyond a 

reasonable doubt1' inappropriately suggesting a speeific q~rnntitative measure of 

reasonable doubt, i.e., 75 percent." (Id. tlt pp. 1267-1268.) This court concluded: "The 

prosecutor's use ofan easily recognizuhle iconic image ulong: with the st1ggestion of a 

quantitative measure of reasonable ci<H1ht cnmbined to convey an impression of a lesser 
standard of proof than the constitutionfll ly required ~rnndard of proof beyond a reasonable 

doubt. The prosecutor committed misconduct.'' (Id. nt p. 1268.) Howeve1'. the 

~alzenberger court then went on to conclude rlrnt the pro:;ccutor's misconduct was not 

prejudicial. (Id. at p. 1269 .) 

Simllarly, in People v. Otero (2012) 210 Cal.App.4th 865 (Otero), on which 

defendant also relies, the prosecutor. displnyed ,1 Powel'Point slide of a 1m1p containing the 
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0 readi1y recognized outline of Cali forni~~· next to the nut I ine of Nevada, (Id. at pp. 869, 

873.) The map showed. among other things, H sttir with the word'' ·Sac'·· where 

Sacramento would be, u 'San Francisco'" irnd "·Sctn Diego',. inside the outline of 

California, although they were in incorrect locations.•' 1 J ... os Angeles' ·· in the southern 
part of the state, and the word H 'Ocean· ·· rn the lcrt or t'he f-lUHe where the Pacific Ocean 

would be. (Id. at pp. 872-873.') At the hortom of lhe map appeared the statement: 

u 'Even with incomplete tmd incorrect information. no rea~onable doubt that this is 

California.'.,, (Id. at p. 869.) The prosecutor, hflving told the jury that she wanted to 

provide an example of reasonable doubt, stated,"· Is there uny douht in your rnind1 ladies 

and gerytlemen, that that scate is California? Okuy. Yes. lhere's inaccurate information. I 

know San Diego is not at the northern pan of Cnlitornia. and I know Los Angeles isri't at 

the southern. Okay. 'But my point to you in thi~-·' ,, At that p()int. defense counsel 

objected and the trial court ordered the P0\1verPoint slide he taken down. Af'ler discussion 

outside the presence of the jury, the tria I cmirt told the jury to disregard the map as well 

as the prosecutor's argument nnd to follow the definitfon of reasonable doubt it had 

provided, (Id. at p. 870.) 

The Court of Ap_peal1 relying on, inter c1lia. l<'atzenherger. concluded that the 

prosecutor committed misconduct·. (Otero. supra. 210 CnLApp.4th ut p. 873.) The court 

stated: 11The use of a diagram such os the one L1sed in this case is si.rnply not an accur.ate 

analogy to a prosect1tor's burden to prnve heyond a reasonable doubt each and every 

element of1:1 charged offense, Here the dh1gram·was identifiable using but one of eight 

pieces of Information supplied by the diagrum ( 12.5 percent of t·he information !;Upplied) 

and unlike the puzzle in Katzenberger, wher"e all piece:;; contained acci,rate information, 

here the diagram contained inaccurate ln formation. making the error more egregi(lus. 
Not only is the standard of proof reduced to sL1bsl'c1ntif.ll ly below the condemned 

percentage in Katzenberger, but the jury was informed thal rensonable doubt may be 

reached on such slight proof even when .some of the evidence is demonstrably false.'' 
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(OJero, at p. 873.) However, the Orero court found the rni.scondL1c1 to be liarmless in 

light of the trial court's instructions, incll1ding rhe CLll'fllive instrllction. (lbld.) 

Assuming the pros~cutor•s use of the pu~.7.lc tmalog)1 he1·e (orally comparing the 

case to a puzzle with an unknown number of piec<!~ depicting an image of the Eiffel 

Tower at the same time the words Hl'ea.sonahle dnuhr' are displayed) constituted the same 

sort of misconduct as wns found in Katzenberger and Otero. we conclude that any such 

misconduct was not prejudicial. 

Defendant asserts that the misconduct require.s reversul under ,my standard. The 

People counter that defendant's federal consrituthmal right to u fair l'rial was not violated. 

and therefore the federal uharmless beyond a ruasrnrnble dnuht'' error' standard set forth in 

Chapman v. California ( 1967) 386 U.S. 18, 24 [ 17 L.Ed.2d 705. 71 () .. 711] (Chapman). is 

inapplicable. Jnstea~, the People assert tlrnt w~ must determine whether any error was 

prejudicial under the state standa1·d set· forth in People v. Watson ( 1956) 46 Cal.2d 818 

(Watson), 

We conclude that the alleged misconduct was not prejudicial under either 

standard. (See Katzen/Jerger, supra. I 7R Cal.App.4th tit p. 1269.) There was ample 

evidence of defendant's guilt of two count~ of pimping a n1inc,r under I 6 ye.a rs of age 

(§ 266h, subd, (b)(2)), one count of pandering a minor under 16 years of age ( § 266i', 

subd, (b)(2)), and two counts of human trafficking a minor(~ 236. 1. subd. (c)(l)). 

S.T. testified that, at some point during the time period bet,-veen Oc.toher and 

December 2011, defendant had a conversal ion with her about how she could earn money. 

Defendant told S.T. that she "coll Id either do this or r~hc.l cun just wmk at the strip bar." 

When defendant stated she could Hdo this ... S.T. ~issl1nwd llHH he was referring to 

prostitution. Although S. T. initially refused. u ner considering the matter for some time, 

S,T. "decided to do it." She felt that she ~ould n<) longer let C.T. do everything for her, 

and that she needed to contribute. 
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S,T. never obtained her own c'u5tomer:--; or made the arrungemenrn to meet them. It 

was defendant who made the·arrangements. s:r. de1';;cribed how that worked. Defendant 

would receive a phone call, leave the room, retLJrn, 1:md tell s:r. 1:,nd C.T. that they had 

work, Defendant would either then drive S.T. nnd/or C.T. l:o the mot-el. or he would have 

Tyrone or Stephen do so. Once at the motel. S.T. wnuld accnn,pirny the client to a motel 

room where she Wt)ufd engage f n v,1girrnl or nnal intercoun:e ,.vith the client. S.T. would 

use condoms furnished by defendnnt. Tyl'nne, or Stephen. Defendant wmtld he waiting 

outside when they were done. Oenenilly. S.T. would receive $40 for each occurrence. 

·she would give defendant $.20 for gas and for ·1respcct." But when the customer paid 

defendant, defendant gave S.T. $40, 

S.T. 's testimony was corroborated by the tc~timony nf Officer Winchester, who 

pulled over a vehicle driven by Stephen. in which C.T. wu8 ft passenger. Winchester 

discovered several emergency contrnceptive pills, 20 to 3 O condoms. and other items of 

that nature in C.T,'s purse, When WinchesteJ' looked at Stephen's phone. which had rang 

continuously during the stop, he ohserved thEJt there were a number of missed calls from 

an Individual with defendant~s name. Additionally, Winchester saw a text' 1r-1essage on 

the phone from that individL1al. which stm.ed, ••grnh the girl and dip. Nigga.'' This event 

wns consistent with S,T.'s testimony that defendant' wns working with Tyrone and 

Stephen. Winchester showed c:r. a photograph of defendant nnd she identified him. 

Additionally, although defendant's n1111ily mcmhers testified they saw no girls 

visiting defendant in the home where 11,, lived. S.T."s description of the location of 

de,fendant's bedroom within the home was com~istent with the how Saetern described the 
home. Furthermore, from the evidence of the layout of the house. sleeping arrangements 

and sdpulated fact that defendant stayed out latent night. it can be reasonably inferred 

that defendant was able to smuggle the gil'ls in while the other occupants of the house 

slept.upstairs. 
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Moreover, defense counsel in closing cmphr1sii.ed al' length the heyond a 

reasonable doubt burden of proof. and the trial cnun t1ccurately instrncted the jury with 

CALCRJM No. 220. Also, using CALCRIM Nn. 200, the lriul cot.11·t accurately 

instructed the jury to disregai-d anything the attorney~ rn ight say thar con f1 icts with the 

court's instructions. 

As this court stated in Katzenberger. " 1 I I\ ·1rguments of counse I \~generally carry 

less weight with a jury than do lnst1·uctlons l'rnm the c.:ourt. The formt'r ure usually billed 

in advance to the jury as mattets of argument, not ~videncc I cltfllion 1, 2.1nd are likely 

. viewed as the statements of advocates~ the l~lte1\ we have often recognized, are viewed as 

definitive and binding statements of the law ... f Citation. l' I' Citat,ion.J When argument 

runs counter to instructions given· a Jury. we wil I ordinurily conclL1de that the jury 

followed the latter and disregarded th~ forme1·. l"or ··[wJe presume that Jurors treat the 

court1s instructions as a statement of the l£1w by a jlldge. and the prosecutor's comments 

as words spoken by an advoctlt.e in an attempt to pen:;uadc." · '' ( Katzenberger, supra. 

178 Ca LA pp.4th at p. 1268.) 

Furthermore, unlike the circumslance!\ in Ka1zenhf>rger Hnd Ore,:o. whet'e the 

prosecutors directly and expressly related their '1nalogies and visual pre8entations to the 

reasonable doubt instruction, here, the pro!iecutor did 1101 display t1 pu7..zle or a clearly 

recognizable depiction. Nor did she verbnlly l'cf'erencc the reasonabJe doubt standard 

discussing the puzzle analogy, although admittedly, the words \~ret,sonable daubtn were 

displayed on the scr.een during her comments. Rathe,· the focus of the rrosecutor's 

comments was C.T. 's absence as a witness nt trhll as the missing puz?..le piece. 

Specifically, the prosecutor said, 1'Novv· we·l'e mis8ing rc.r.1. hut we sure have a clear 

picture of what that game was ftboul even wi1hm1t her. H Ruthe!' than the reasonable dm.1bt 

instruction, these remarks related more dirt~ctly to the in~truction that tells the jury neithe_r 

side Is required to call all witnesses who nrny have informutinn (CALCR.IM No. 300), or 

the instruction that the testimony of on<:: witness can prove any foct. (CALCRfM 
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No. 30 J .) In any event, unlike in Katzenberger and 01ero. the prnseclltor·s remarks did 

not expressly relate to the reasonc1ble doubt in8tt·uction! nor did they impact the Juris 

understanding thereof or otherwise diminish the ln1rden of proof. 

We conclude, beyond a reE\sonable douht. that the jury would have found 

defendant guilty in the absence of the pro!,ecutor~s remarks In <.:lo~ing al'gument. 

(Katzenberger. supra. 178 Cal.App.4th at p. 1269: ·see genl!rally Chapman, supra. 386 

U.S. at p. 24.) Thus, we conclude thflt Any misconduct hased on I his portion of the 

argument was not prejudicia I. 

2, Referring to Matters o·utsidc the Record/Jmproper Vouching 

Defendant asserts that the prosecutor c1l:-;o committed misconduct by referring to 

_matters outside the record in order to demonstrnte S.T. ·s veracity. Specifically, defendant 

contends that the prosecutor's description in her closing argument of her experience at u 

continuing legal education progrnm concerning how dif'lkL1lt it nrny be to speak publicly 

about sexual experiences irriproperly suggested l'O the jury that the prosecutor had an 

experience in common with S. T" constiluled ti form nf vouching f~.ll' S.'T. ·s veracity, and 

encouraged the Jurors to view the mi'"\lter from S.T. 's perspective. 

Defense counsel made no objeetion 10 these remarks during the prosecutor's 

closing argument. Consequently. defendm11 lu,s forfeited this contention. (Linton, supra. 
56 Cal.4th at p: 1205.) 

In any event, '~ ' H.[a] prosecutor is giv<:111 wide latitude dul'ing argument. The 

argument may be vigorous as Jong HS ll ummmts to folr comment on the evidence, which 

can include reasonable inferences, or deductions t() be drnwn therefrom. [Citations.] rt is 

also clear that counsel during summation may stnle matte.rs not in evidence. but which are 

common knowledge or are illustrations .drnwn from common experience. history or 

literature.,' [Citation,) "A prosecutor may ·vigorously argue his [or her] case and is not 

limited to "Chesterfleldhm politenes~''' !'citation J •• , ," • [Cil-ntinn.J Nevertheless, ~I.a] 

prosecutor is prohibited from vouching for the credibilily of witnesse::i or otherwise 
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bolstering the veracity of their testimony by referring to evidence outside the record. 

rcitations.] Nor is a prosecutor permitted rn placl! !ht pr~:::tige ()fr hi~ I or her ll omce 
behind a witness by offering the impression tlrnt I he r or fihelJ has taken steps to as~ure a 

. witness's truthfulness at trial. [Citation, I Hnwover. so long as a prosecL1tor 1s assurances 

regarding the apparent honesty or reliability or proseot1tion witne~ses are based on the 
11 facts of [theJ record and the inferences reasonubly drav.,111 therefrom. rather than any 

purported personal knowledge or beliet:" f hi~ I or her'j] comments c~mnot be characterized 

as improper vouching,' " (People v. Ward (2005) 36 Ceil.4th 186, 21 S.) 

. We d,isagree with defendant's churncteri:1..ation of the rrosecuror's remarks as 

addressing facts not in evidence and vouching for S.T. 'g veracity nr credibility. Rather, 

we consider these remarks to be illusmni~e of the clifl'iculry ,\ witness in S.T. 's 

circumstances could have in testifying ,1h(n1t 1'cnsitivt! and pnt'enti1:1lly embarrassing 

matters, In light of the wide latitude afforded advoc1.1te:,; during argument, we arc of the 

opinion that, here, the prosecutor did not SLlb!-irnntively rnise fact~ beyond the evidence, 

but rather the ·argument illustrated somet·hing. that is i:1 111Gltter of common 'knowledge and 

experience, specifically that it would be awkw,wd and di fficu It to discuss sensitive 

matters of a sexuaJ nature before a room of srrnngcr:,,. (Sec Ward, .wpra. 36 Cal.4th at 

p, 215; see also People v. Loker (2008) 44 Cul.4th 691, 742 [in di~cussing the subject ofa
0 

-book. prosecutor did not refer to facts beyond the evidence. but to a viewpoint that was a 
matter of common experiencel.) In telling the slnry Hbout the cmharrassment a petson 

can feel when asked to tel1 strangers about the details of an intimflte sexual act. the 
prosecutor was doing nothing more thnn giving a permissible. illustration of ht1man nature 

drawn from commo11 knowledge irnd experience. (See People v. Hlll ( 1998) t 7 Cal.4th 

800, 8 I 9,) Thus, contrary to defendant's contention. the prosecutor was not improperly 

vouching fot· S.T. ,s veracity or credibility. Moreover. the record demonstrates that the 

prosecutor did not appeal to the jurors to find defenct·ant guilty based on sympathy or 
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placing themselves in S.T. 's position. (See .generally People v. Arias ( I 996) 13 Cal.4th 

92, 160.) 

In any event~ even if.we detel'mined rhar Lhe prnsecutot committed misconduct 

through the description of her experience in a cont int1ing legal educntion program. we 

would conclude that such rnisconducl was lrnrrnlesx. Thi8 misconduct did not implicate 

defendant~s constitutional right to a fair trial or l'cnd~r his trial fundamentally unfair. 

Accordingly, the state standard set forth in Warson, supra, 46 Ca 1.2d 8 l 8 applies, Under 

Watso_n, we determine whether it is reusom\bly probable that. lnll' for the error. the Jury 

woulg have reached a result more favornble to defendant. (Id. at pp. 835-836.) "[T]he 

Watson test for harmless error 'fbcwws nnt on what u l'easonable jLlry could do, but what 

such a jury is likely to have done in the uh:-l~n(;e of' the error under consideration. In 

making that evaluation, an appellate cow~t muy t!On8ider. among other thingH, whether the 

evidence supporting the existing jL1clg111ent l!-i so rda1ive/y Btrong, and rhe evidence 

supporting a different outcome is so comparmive(\l weak. that there is no reasonable 

probability the error of which the de fondant complains Affected the result·.·,. (People v, 
Beltrtm (20 I 3) 56 Cal.4th 935, 956.) 

Based on the evidence discussed ant~!. wc conclude that it is not reasonably 

probable that the Jury would have reached a result more favorable to defendant if the 

prosecutor had not made the argument about whieh defendant belatedly complains. 

(Watson, supra, 46 Cal.2d at pp. 835 .. 836.) Furthermore. as "'(e have noted, the trial court 

explicitly instructed the jury: "Nothing that rhe attorney~ say is evidence. I~ their 

opening statements and closing argument~. the anrnineys discw~s the case. but their 
remarks are not evidence:· (CALCR.I M No. 222. ,1s given to the Jury in this case,) 

Additionally, the trial court instructed the Jt11·y l'lrnl it ,,vc1s not to \•let hias~ sympathy, 

pr~judice, or public oplnion influence your de0ision." (CALCRIM Nn. 200 .. as given to 

the Jury in this case.) We presume that the jw·y !bl lowed the instruct ions given by the 

trial court. (Katzen.berger, supra. 178 Cal.App.4th at p, 1269.) Any misconduct by the 
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prosecutor in describing her experience in t!rn continuing legal education class did not · 

prejudice defendant. 

3, Appeals to the Jurors' Passions 

Defendant asserts that the prosecutor committed miscon.duct in appealing to the 

p~ssions of the jqrors during her clo8ing argument. In th i:, regard, defendant observes 

that the prosecutor repeatedly invoked the notion that the crimes committed here were not 

merely committed against the two victims. bul against the community itself. According 

to defendant, the prosecutor's repeated reference~ to the crimes having heen committed 

against the community "urged the jurors 1.0 convict rhis defendant in order to protect 
community·values. ,. 

Defense counsel made no objection lO thc~e remarks in the prosecutor's closing 

~rgument. Consequently, defendant hfls forfeited this cnntenth':m as well. (Linton. supra, 
56 Cal.4th at p. 1205.) 

"'It is, of c.ourse, improper to mnl,e arguments 1n the ,illr)' that give it the 

impression that uernotion may reign over rcnson:· and to present •'irrelevant info~mation 

or inflammatory rhetoric thflt diverts the .illl'( s tlttention frnm it!-i prope1· role., or invites an 

irrational, purely subjective response."' 1 
.. (Linton, supra, 56 Cal.4th at p. 121·0.) 

Defendant is c?rrect that a prosecutor nm:' not urge jurors t:o convict n criminal defendant 

in order to protect community values. 11 'The evil lurking in such prosecutorial appeals is 

that the defendant will be -convicted for reasons whnlly rrr~levant to his own guilt or 

innocence. Jurors may be persuaded by !HJCh t1ppeals w believe_ that, by convicting a 
detendant, they wm assist· in the s.olution of some pressing social prohi~m. The 

amelioration of societts woes is far too heavy a burden for the individual criminal 

defendant to bear.'" ( United States v. Weatherspoon (9th Cir. 2005) 410 F.3d I 142w 

1149, quoting United States v. Monaghan (D.C. Cir. 1984) 7~ I F .2d 1434, 144 JI fn. 

omitted.) 
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While the prosecutor's comments to whieh defondirnt ohjects here may have 

veered close to the line, the challenged t'e1m1rks served the val id purpose of emphusizing . . 
the jury's responsibility to see that justice is served despil'e ll~e.se particular victims' 

standing in socie\)' as runaways who engaged in al!t~ or pro:,:;titutinn. ln other words,'the 

remarks emphasized that these victim~ should he l'r<:!aled like ev~ry other victim in the 

eyes of the law. As the prosecutor noted. ~·no one i:; benenth the law. What that mean st 

you don't have to be beautiful. You don't huve to be $n1i:lrt. Vern don't have to be 

articuJat.e. You don't have to have a mom tlrnt loves you to deserve equal justice under 

the law. 1
' Moreover, the prosecutor made no mt!ntion of defendant 1 s guilt when she made 

these remarks, so there was no express suggestion that the Jury should convict defendant 

to protect the community. The comments did not amount IO misconduct. 

Even were we to conclude thut these remnrks con~tituted misconduct~ defendant . 
did not sustain any pr~judice. Based on the evidence presented, it is not reasonably 

' . 
probable thi:it, had the prosecutor not' referred to the crimes committed against the 

community on a number of occasions. the jLtry would lrnve reached ,\ result more 

favorable to defendant. ( Watson, supra. 46 Ct·ll.2d at pp. 83 ~-R36.) Additi_onnl'ly. the 

trial court instructed the jury that it was not to ~'let bias. sympathy, preJ.udioe, or public 

opinion influence your decision,,. (CALCRIM No. 200. as given to the jury in this case.) 
' Again, we presume that the jury followed rile instructions given by the trial court. 

(Katzenberger, supra, 178. Cal.App.4lh at p. 1269.) Defendant w~s nor prejudiced hy this 

alleged misconduct. 

4. Cumulative Effect of Alleged Prosecutorial Mificond uct 

Defendant also asserts that the CUllllll<Jtivc cftecl of the prnsccutorial misconduct 
resulted in a significant impact on the jury"s verdict. Hnd thnt reversf.tl is required, 

(People v. Jasso (2012) 211 Cal.App.4th 1354, 1378.) We disagree. We have reviewed 

all of defendant's clai.ms and find no cumulative prejlldicial error warranting reversal. 

(People v. Tully (2012) 54 Cal.4th 952_ I 048.) 

27 

ER1263 



App. 444

Case 2:18-cv-00580-KJM-DB Document 14-7 Filed 08/29/18 Page 55 of 97 

JI, Ineffective Assistance or Counsel 

Acknowledging that his trial attnrney did not· object to_ most or t1II of the alleged 

instances of prosecutodal p1is~onducl', did not request any admonishments, and did not 

request any curatjve instructions. deflendnnt nssert~ that he was denied his constitutional 

right to the _effective assistance of counsel. 

To establish ineffective assisrnnce or cmmsel. n de rend,mt must show (I) .c.ounsers 

performance fell below an objective standard of re,rnonableness under prevailing 

professional norms, and (2) the deficienl p~l'l'<.)rtmmce prejudiced defendant. (Strlck/and· 

v. WashirJgton(l984)466 U.S. 668, 6~8. 691-692 !'80 L.Ed.2d 674, 693-694, 696) 

(Strickland); People v, Ledesma ( J 987) 43 Cal.3d 17 l. 216-217 ( Ledesma),) 
11 'Surm.ounting Strlckland's high bar i~ never un ec1sy tusk,' '' { Ha'rrin.iton v. Richter 

(2011) 562 U.S. 86, _ [ 178 L.Ed,2d 624. 6421 (Ric1hter). quoting Padilla v, Kentucky 

(2010) 559 U.S. 356,371 (176 L.Bd.2d 284. 2971,) 

In parts I.D.2. and 1.D.3. of the Discussion, anle.. we have concluded that the 

instances raised by defendant did not constitute prosecutorial n,iscc>nduct. Counsel 

cannot be faulted for abstaining from l\itilc or me.witless objections. (People v. Price 

(1991) I Cal.4th 324, 386-387: see also People v. Strallon ( l 988) 205 Cal.App.3d 87! 

97.) Accordingly, in connection with these contentions, we conclude that counsel's 

performance did not fall helow an objective standard of reasonableness. 

Even assuming the prosecutor's closing ~rgume.nts constituted misconduct as 

asserted by defendant, and further ITTssuming trial coun~el was deficient' for failing w 

object, there is no basis for reversul because defendant has not established prejudice by 

showing it is reasonably probable thnt he would otherwise have obrnined a more. 

favorable result. 

To establish prejudfoe, '\(i]t is not enough ~ro show thtH the errnrs had some 

conceivable effect on the outcome of the proceeding.· .. ( R ich1er, .rnpra. 178 L.Ed,2d at 
p, 642.) To show p1·ejudjce~ defendant must show a remwnahle ,,robability that he would 

28 

ER1264 



App. 445

Case 2:18-cv-00580-KJM-DB Document 14-7 Filed 08/29/18 Page 56 of 97 

have received a more favo1·able result hud cm1r1i-:el ·s perfonnance not been deficient. 
(Strickland, supra, 466 U.S. at pp. 693•694 ledesm.c1, supra. 43 Cal.3d at pp. 217-2 I 8,) 

We have· concluded, ante. that. even flSS~1ming the prosecutor committed 

misconduct as alJeged by defendant. he wal:i not prejLtdiced as a result of these instances 

of misconduct, individually or cumulatively. FM the same reasons we discussed in 

concluding that any instance of prosecui-nl'ial ,nis_c.c.mduct did not result in prejudice to 

defendant, in connection with his content i<>n tlrnt he wn.s denied tht:J effective assistance of 

counsel, we also conclude that defendnnt ha~ not ~hown n reu:-;onahle probability that he 

would have received a inore favorable l'es1.tlt htld counsel's performance not been 

deficient. (Strickland, supra1 466 U.S. Ht" rr, 693~694: ledesma, supra, 43 Cal.3d at 

pp. 2] 7 .. 218.) 

Ill. Sentencing 

A. Imposition of an 'Upper Term Sentence 

1. Additional Background 

After c,ounsel made ~heir argument~ _at lhc ~en{encing hearing, the trial court · 

remarked about how childlike S.T. looked in a photograph introduced into evidenc~ that 

was taken of her when she was first interviewed· by the pol ice. ·1And 1 ·m lobking in the 

face of somebody who could have been ten, innocent. childMlike face, dressed in Hello 

Kit!Y pajama bottoms. what I will take fron~ thi!i cm;c. that photograph: (~] And 

if you're not moved by that photograph, nnthing wil I move )'OU. becau~e you look in the 

face ofa child.. She was a child, 14 yeurs of age. She can\{ vohmteer. She can't consent. 

[~] My goodness. Jn the t~stimo.ny. she didn't kn()W whtH it rnennt when somebody 

asked her if s·he had vaginal sex. (~I) What does that mean? [~I] What is that? [1] Sh~ 

didn't know. She~s a kid. She's a child, und she was incredibly vit.lnerable in this case:~ 

(Italics added.) The trial court went on to ~tty, ''IS]he 1,.vas certainly let down by her 

mother, making her one of the mosr vulnerable vic:tfms ·that / 've StH!n in t.his courtroom, 

save· one that I remember with ctystal clarity, III And then nlong came a spider, and the 
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spider was Mr. Khong who decided he wollld t11ke advanu,ge of an opportunity, and take. 

advantage he did. [1] And hy taking tlw:w chilcft'en and. pimping and pandering and 

human transporting them. it's hard to imagine that 8omeone e~m ~o turn off their emotions 

and carry on in thflt manner. [~ll And yes. yo1.1·1'e snif'ning today. Mr. Khong, You have 

.... you have Kleenex because your •• your t!yt,:,: we! I up, but lhey ctidn 't seem to when you 

took these girls and you did what you did· in the manner that ct1lls for a punishment of the 

appropriate type." (Italics added.) 

After finding that defendant was not eligible for probation. the trial court stated its 

reasons for imposing the upper term. ''l find thflt the circt1n,stunces in aggravation here 

were that these viotims were particular~},' vulnerable fbr the reasons !Just stated. Both 

were runawa~vs in need of money. [~l] I'm following the MATTERS that are outlined in 

the probation report, but they al'c certninly in lw:ping with my tindings ns J listened to 

this trial. [11 The defendant induced other~ 10 participate in the commission of the crime 

or got on a eell phqne, talked in Vietnamese to fthc custon1ers], and then the [customers] 

would show up magically at the _hotel where he would then drive or hnve someone else 

drive the children to be raped by these men. to he -- 10 have intercourse with these men. 

[~J The manner in which the crimes were <.!ilrl'iecl out cerrninly had planning and 

sophistication and professionalism. He knew exactly whc.lt he was doing and exactly how 

to do it. It.worked with clockwcwk precision really. which is devastating, f~.l And these 

little girls, the one here doesn't even know whM it means tn hove vaginal sex. is being put 

into the room with these men and treated us they did. f~ll Tony Khong ·s prior 

convictions as an adult and his Rustained petitions in juvenile delinquency proceedings 

are numerous and are of increasing seri0usm}ss1 the most recent felony of which was a 

resjdential burglary. And we heard the facts and cil'cumstances that were presented by 

[the prosecutor), very serious. And for thf.ll. h(;! served a prior prison term -- not very long 

... got out just a cou~le of years ago. f~f] He was on parole and inf·~rmnl probation when 

these c.rimes were committed, and his prior p~rlhrmunce on parole and probation, of 
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course, were disinal, a·nd his prior performance on juvenile probati<.m was also 

unsatisfactory. 11 The C()Urt then noted two circumsmnce!-i in mitigatfon: pos.itive letters 

from various people and, although defondi111t was 25 years old. the court noted that "he's 

particularly youthful." The court then said. ··Rut I l'hink l f anynne·s earned the upper 

term, il is this defendant.\• After imposing the upper term doubled. the cot1rt udded. "The 

upper term is certainly appropriate in rhis ease h~causl.:! the defendant was on parole when 

the crimes were committed. the crimes again~l childrun w~re committed ~nd because of 
his prior experience as a criminal, bol'h as iJjuvcnile and us an f\dlllt.'··. 

2, Analysis . 

Defendant asserts that the trial court nhused its discretion in imposing the upper 

term sentence on count seven, resulting in nn aggregate l'erm of 20 years imprisonment.. 

Defendant contends that the facts of this cmw ·were not pnrticult11'1y aggravnting, and 

emphasizes that hew.as not tbund to have used violence or to heive kid napped the minor 

vicl,ims; Defendant further asserts thflt the crial cm11·t impcrmissihly used the victims· 

youth as an aggravating factor. AccMding 10 dclbndnnt, the trial court should have 

imposed the middle term of six years. doubled tn 12 years. resulting in an aggregate 

sentence of 16 years .. 

"We review the lrial court ~s exercise of: discretion f.1t sentencing for abuse. 

(Citations.) We are required to pre~ume the trial court acted ro achieve legitimate 

sentenc.ing obJectives, [Citation,] A ' "decision will not be reversed merely because 

reasonable people might disagree. An nppelh1tc tribllnal is neitner autho·rfzed nor 

warranted in substituting its judgment for lhe judgment of the trial judge.' {Citations.]'1
' 

[Citation.] We may displace· the tria I court ·s decision rn, ly if there is n clear showing the 

sentence was arbitrary or irrational. [Citntion.] A trinl court abuse~ It's discretion if it 

reli~s upon circumstances that are not relevant IO. or that otherwh:;e con!-;titllte an 

improper basis for, the sentencing decision." ( People v. Shen.ouda (2015) 240 

Cal.App.4th 358, 368-369.) 
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We conclude ·that defendant ha:-; foiled r.o or-;tnhlish th~ existenee of any grounds by 
' . 

which he could satisfy his hurden of' demon~trating rhm the l'rial court uhused its 

· discretion and that its sentencing deci:-;ion was mbitrary or imttiomd. Defendant appears 

to specifically contend the trial court ahw;t!d i.ls discrerion in sentencing him because it 

impro'perly relied on the victims' youth as un aggruvating. foctor1 whereas their status as 

minors was an element of the charged offenses. However~ as can be -~een by the trial 

court's remarks, the trial court eoncluded lhe victims here were ··particularly vulnerable'· 

because they were runaways, homele~s and in need of money. · Defendant does not 

challenge the finding of particular vulnernbilil-y. nor could he ... '[P)articular 

vulnerabili_ty' is determined in light of t'h(:) 1 to'tul milieu in which the commission of the 
' ,' 

crime occurred.'•~ (People v. Dancer ( 19%) 45 Cal.App.4th 1677. 1693-1694. 

disapproved on other grounds in People v. Hammon ( I 997) 15 Cal.4th 1.117._ 1123.) A 

victim's young age together with other cirelllnstances cc:in establish'\ 'particular 

vulnerability'" as an aggravating factor. (Dancer, at p. 1694.) Here, the other 

circumstances retied upon by the court made t~e victim:-,; parlicularly vulnerable. 

In any event1 the pl'esence ofjust one aggravating circumstance renders it lawful 
I 

for the trial court to jmpose an upper term senl'ence, ( People v. Black (20.07) 4 ! Cal.4th 

· 799, 815.) Here, the trinl coiirt expre::::-;ly relied upon the ~<.wen cil'cumstances in 

aggravation llsted in the probation repc.wt. 10 Thus, <:!Ven i I' the court erred in using mere 

10 The probation report listed the followi1ig nggravating circ~1111stances from California 
Rules of Court, rule 4.421: n(a)(3) The victims were particularly vulnerable. Both 
victims were runaways in need of money. 1'~11 (u)( 4) The defendant ipduced others to 
participate in the commission of the c.:rim~ or occupied a position of leadership or 
dominance of other participants in its commission. [il.l ta)(8) The manner in which t~e 
crime was carried out indicates planning, sophistication or profossion al ism. [~] (b)(2) 
The defendant's prior convictions as an adult or sL1stained petitions in juvenile 
delinquency proceedings are numcrnus or of'increa~ing sl:!riousness. [~] (b)(3) The 
defendant has served a prior prison term. fll (b )( 4) Tho de l·e11chmt was on parole and 
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age as an aggravating factor, defendtlnl has 1101 clcmnnstrated prejudice because the trial 

court appropriately relied on other aggrnvnting tbctor!-i not cht\llenged hy defendam. 

B. Section 654 

As the People have noted, the trial court's prnnmmcen,ent of sentence for counts 

one, two, and four does not con,pJy with sec1ion 654. We exercise our authority to 

correct that error. 
Section 654, subdivision (a)., provides in relevant part: \4An.act or omission that is.' 

punishable in different ways hy different provh-iion!-l of lnw shall be punished under the . ' . 
provision th~t provides fm· the longes1 potentinl 11.:1rm or impri:wnment~ hut inn() case 
shall the act or omission be punished under rno1·c than on~ proy~s ion.,. ( 654, subd. (a).) 

At sentencing1 with regard to counts ont.!. rwo. and lhur. the trial eourt ~.lated! hi think / 

will not sentence. T'm going to stay thngt! punamnt 10 654 l'IJther than to sentence. H 

(Italics added,) The trial court's failure tn impose a scnlence on counts one, two, and 

four was unauthorized. 

It is weJl settled that when a comt dercr1~1ines that a convict ion is subject to section 

654. it must lmpose a sentence nnd then stay tbt! exec~utldn of the duplicative sentence, the 

stay to become permanent upon dcfend~mt's :w1·vice of the portion of the sentence not 

stayed. (People v. Di!.ff(2010) 50 Col.4th 787. 796 (D1-({n; P~opfa v. A((ord(2010) 180 

Cal.App.4th 1463, 1469 (Alford): Peo()le v. Salazar ( 1987) J94 Cal.App.3d 634~ 640; 

People v. Niles (1964) 227 Cal.App.2d 749, 155• 756.) ··This pn)cedurc ensures that the 

defendant will not receive 'a wind full of fr<:!ednm frorr1 penaJ !-alnction~ if the conviction . .. ' ' 

on which the sentence has not been slnyed is ovc1·tt.1rned. ,. (Salazar: tlt p. 640.) Th'e. trial 

·court thus impos~d an unauthorized sentence hy foil in¥ first to impose n sentence on 

counts one, two. and four and then stay execurion of tho!-te sentences, (People v. 

informal probation when the crimes were committed. [~l (b){S) The defendant's prior 
performance on Juvenile probation was unsatisfactory," 
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Crabtree (2009) 169 Cal_.App.4th 1293. 1327: see ,4 (/brd. t\t p. 14 72.) As noted by the 

People,· because this constituted an unc;1uthori1.~d sentence, it muy be corrected at any 

time, (People v. Sanders (2012) 55 Cal.4th 731. 743. f'n. 13 [it i:4 well establir.;hed that the 

appellate court can correct a legal errnr re~ulting in an unrrnthorized sentence, including a 

misapplication of§ 654. at ~ny timcl,l 

Here, as in A(ford, we see no reason to remand fnr re~entencing. but will instead 

exercise our authority to modity the judgmenL ( § 1260; A (fi:>rd, .~·upra, 180 Cal.App.4th 

'at p. 1473 [rather than remand for ,1 new senlencing hetlring, appellal·e court imposed the 

sentence the trial court would have 1~undouhtedly" imposed].~ The trial court made clear 

its intention to sentence defendant' to the upper term -on the base term. After recounting 

the numer~us aggl'avating circumstance!-, involved in l'hi~ <.!,1se. the trial court specifically 

stated, 11J think if anyone's earned the upper· tel'rn. it h, this de fendt.mt. '.' Accordingly, it is 

clear that the trial court W()llld have impl_,sed l'hc upp~r term of eight years on counts one 

and two. pimping a minor under 16 year~ n/' agtl (§ 266h. ~iibd. (h)(2)). und the upper 

term of eight years on count four. pandering a minnr ui1<.ie1· 16 y~rus or age(§ 266i, 

subd. (b)(2)). 

Accordingly, on counts· one, two. and four. we inipo~e the upper term sentence~ of 

eight y,ears, and stay execution of those sentences. the srny to become permanent on the 

completion of the sentences as to cm~nt~ seven an~i eight. (See D1~.ff, supra, 50 Cal.4th at 

p. 796,) 

DISPOSITION 

The Judgmen~ is inodi fied w: (I} impc)se upper 1c1w 8Cnl'ences of eight years on 

counts one and two, pimping a minor under 16 yetir:--: of age ( § 26611, suhd. (b)(2)), and 

stay execution of those sentences pursuant ·10 section 654: and (2) impose an upper term 
of eight years on count four, pandering a minor under 16 years of age(§ 266i, 

subd. (b)(2)). and stay execution of th flt" sentence pur~utmt l'O ~cction 654. As so 

modified, the Judgment is affirmed. 
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The trial court is directed to prepare an amended ~hstract ofjlldgrnent and forward 
a copy of the amended abstract ofj1.1dg111ent to the Department of Corrections and 
Rehabilitation. 

, _ __,M,-,....,...::U .. ..:...;R.:.,..:.RA~Y ___ , J. 

We concur: 

__ RA.:;.;...:Y...;:::E,___ ____ , P. ,I. 

_____ H-=U;..:::;L:.:;::L...___.._ ___ , ,J, 
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Ex-Los RioS, San Mateo police officer booked 
011 sex assault charges 
HIGHLIGHfS 
Noah W. Winchester was arrested on sexual assau It charges 

He served wit.h Sacramento, Los Rios Community College District police departments 

He was an officer for Los Rios from 2009 through January 2015 

BY BIL-L LJNDBLOF 
blindeJof@sacbec.com 

A former Sacramento .. area police officer who has been Linder investigation for a series of alleged 
sexual assaults while on duty in Sacramento nnd San Mateo cotmt'iefi in recent years was 
arrested Thursday. 

~oah W. Winchester, who has sel-ved as ,m officer with the Sacramentq Police Department, the 
Los Rios Community College District police and, most recen.tly, the San Mateo Police 
Department, was arrested on a series of felony sexual assault .. re]ated charges by t~e San Mateo , 
County District Attorney 1s Offic~, 

He was arrested on 22 counts -of kidnapping, rape i:tnd related ch·arges. The allegations against 
Winchester, 31, of Stockton involve his time u~ nn offrcer at Los Rios and with the San Mateo 
department, officials said. 

Winchester was placed on leave in Octobel' frorn the S,rn Mateo Police Department and 
subsequehtly resigned from that post. 

Los Rios spokesman Mitchel Benson said Winche~ter worked M an officer for Los Rios from Jan. 
1, 2009, through Jan. 16, 2015, and left for the San Mateo job because it offered a significant 
increase in pay.· He was assigned t';) American River College the last two years with Los Rios, but 
was moved around throughout the district before th~t, Benson said. 

"We are just learning this afternoon of these shocking charges regarding former Los Rios Police · 
Officer Noah Winchester, and we are appalled to think they could be tl'ue.'' Benson said in a ® 
written statement. "We will cont.inue to cooperate with all law enforcement agencies pursuing 
this case," 
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Benson s<tta5R11tAf's<Rfc9.P~~~rfg*ffiEI~,Llrl'2~LI~frkl1e,:r?ndtil~i~ij/~~liMatilrtatg~t6>5tbe 9t11egatio·ns. 
"If the allegations are proven to be true, the investigntion will outline what steps if any. Los Rios 
could take to help the district avoid a similar tragedy in the future," he said. 

Winchester first became involved with Jaw enfo1·cement as ,111 officer with the Sacramento Police 
Department, alt~ough his car~er there wus ~hort~lived. 

Department spokesman Sgt. Bryce Heinlein S'1ici Winchester was ~,mployed from December 
2006 thr?ugh October 2007, when ''he W'1S released from employment." 

Heinlein said he could not elaborate on why Winchesrer left, but s~id it occurred before·he had 
completed his probation. 

Wincheste·r then moved on to the Los Rios depnrtmenc. During Winchester's.time at Los Rios, 
Sacramento police began a sexual ass,rnlt investig,ltio11 of him but no charges were filed. 

Heinlein said that probe began in 2013 :rnd Lm: Rios offi'ci"ls were notified of it at the time. 

A second probe of Winchester involving a1 sexual assault aJleg,,tion also was conducted by the 
Sacramento County Sheriff's D~part111e11t. Sgt. Tony Turnbull said in an email that the probe 
involved a 2013 incident that was not reported to nuthorities until 2015 1 after Wjnchester·had 
le ft Los Rios. 

Winchester joined the San Mateo department in eHrly 2015 us a ''lateral police officer. 11 

San Mateo Police Department officials first became aw,,re of criminal alle'gations against 
Winchester on <;>ct. 20. Th~ allegations related to an incident that occurred the previous night. 

"Based on the severity of the allegations we immediately plfteed Winchester on indefinite leave 
before his next work shift, and turned the criminal portion of the investigation overto the San 
Mateo County District Attomey>s Office/ San Mateo police said in a news -release. · 

San Mateo police opened an administrative investigtnion into Winchester1s conduct as it related 
to department policy and procedt1res. 

Additional alleged acts were uncovered during the district attorneis investigation in both San 
Mateo and Sacramento counties, some d,1ting b"ck to 2013. 

Rlll Lindelof: 916-321•1079, @lindeloliww,'i 

®, 
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SERIAL RAPIST COP ARRESTED FOR RAPING, KIDNAPPING 5 WOMEN ON DUTY 
0 .. 

h\tp:f tWNN.nnw.s.os/serlal-r apist,cop. arresled-f or .r (!pl ng • IQ dnapping-5-worrien• on• dlll~ 1/5 
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l 

Authorities: 2 investigations pending in 8r1cram~nti1 of Nofth Winchester while an officer with 
Los By Sam Stanton 

· · ssranron@sacbee.com 

A formel' Sacramento .. area poli~i;, officer i~ Lmder inve:-.Ligation for a !-leries of alleged sexual 
assaults while on duty in Sacramemo and San Mateo counties in recent years, officials confirmed 
Friday, 

No charges have been filed, but authorities confirmed they are ipvestigatlng allegations against 
Nonh W. Winchester, who has served us nn ofticcl' with the Sacramento Police Depa11ment. ,tM 
Los Rios Community College District police and most 1·ecently. the San Mateo PoJice 
Depa11ment. The allegations ngainst Winchester involve his time as an officer at Los Rios and 
with ~he San Mateo Department oftkial!-l s~1id 1:md lhe inwstigations are currently underway. 

Winchester was placed 011 leave in Octohc1· from the San Muteo Police Department and 
subsequently resigned from that post. He could not he reached fo1• comment Friday. Calls to a 
cellphone listed in his name went direc1ly t'o vniccnrnil und mess11ges left l'htm~ were not returned. 
San Mateo Police Chief Susttn r.:. Mnnheimci- (111ncn1nced earlier this month tbiit her depar1men1 
was investigating "serious and gnwe 11Heg111ions" rcltttcd ro ··sexual impropt'iety by an officer.'' 
Manheimer said i11 <:\ statement that rhe tlfticer was itnmcdiat~ly pl~1ced on Indefinite leave and 
had his police powers suspended while the Sun Malen County district ,1ttotney investigated the 
case, That investigation is continuing imd Munht!imer suid the off'ic~,· resigned befo're it was 
completed. 

uAlthough the DA 's criminal investigHlion is noI yet complered. we as nn organiz.ation recognize 
that the thought of someone commif'ling criminal ilcts while wearing an SMPD uniform is deeply 
troubling and repulsive ro this depar1ment und its members,'' Manheimer said in the May 12 
announcement. Her statement did not identi1'y.1he officer, but officials confirmed Priday that 
Wincheste1· is the subject under invesligmion nnd l'hnt talks me ongoing About how to handle 
cases ln both San Mateo and Sacramentn if charges £H'e filed. 

Steve Grippi. chief deputy district atHwney fhr Scicrainento District Attorney Anne Marie 
Schubert, said officials in his office are investigating 1wo nllegntiom: nf sexual assault agains1 
Winchester involving his time as ri Los Rios o·rncer. •1Wc. do have two potential victims in 
Sacramento County a11d 1he1·e·s un ongoing investigi1tion." Gr'ippi ~aid. "[t does not appear as 
though they were :;:tuclents." 

Los Rios spokesman Mitchel Ben:;on conljrmed that rhe cbllege district's police officials have 
been in contact with San Mateo inv~stigl:llor~ bLII hud 110 details on the case, He sni4 
Winchestenvorked as an ,ofiiccr for Los Rios from ,Jon. J, 2009 through ,Jan. J 6, 2015 and 
left for the San Mnteo job because it offered n significant lncreAse in pay. ''Our police 
department has been in contacr with the Strn Mateo DA 1s Office," Benson said, 0 All we know is 
what. they are doing." Benson said Lm; Rios official~ were told by the Sacramento District 
Attotney's Office on Friday that there wet·~ 110 act.ive investigations of Winchester. 
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Winchester first became involved with law enforcement· M un officer with the Sacramento Police 
Department. although his caree1· there Wk1S ~hart-lived. Department ~pokesman Sgt, Bryce 
Heinlein said Winchester was employed from December 2006 through October 2007. when ·•he 
was released from employment." Heinlein suid he cni~ld not e~aborate ()n why Winchester left. 
but said it occurred he had completed his probt1tion. 

Winchester then moved on to the Ll)s Rio~ derurtment. where he was profiled irl a November 
. 2014 article in the American Rivet· College studcnl newspaper. The American River Current. ~·1 
will do whatever to keep my student~ safe." the newspaper L)Ltoted Winchester as saying during a 
ride-along a student reporter tl)ok with 1hc ol'fic.:cl'. DLtring Winchef;ter·s timtl at Los Rios. 
Sacl'amemo police begttn n sexual nss11ult in\1es1iga1ion o/' him bL!l no charges were filed. 
Heinlein said thnt probe begM in 201.3 nnd thnt Los l~ios officials were notified of it at the 
time, 

A second probe of Winchester involving n sexutll t~ssault allegation also was conducted by the 
Sacramento Shel'ifrs Department. Sgt. Tony Turnbull sHid in an email that the probe involved a 
2013 incident that was not reported to flllthoritieN tmti I 2015. tlfter Winchester had left Los Rios. 
No charges have been t11ed in that cnse, eithcl'. £1nd bc.)tb investigations remain open. 

Benson said he could not discllss personnel isslt<:::$ involving employees. but snid uthere are no 
records of Officer Wincheste1· being rlnced 1)n leave during hi~ tenure as a Los Rios police 
officer.'' 

He added that the district invesligates all 1;omplc1ints ngain!-it employees and ··would take 
significant and serious personnel nction" i r ~111 inves1ignt ion fnuncl wrongd,Jing, 

Sam Stanton: 916-32 J .. I 091, @S1an1onSHm 
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Ex-California police offiCer charged with on-
duty sexual assault of five women 
Former officer Noah Winchester alleg~dly targeted 'vuh1e1·able women' as yoimg as 17 while with the San 
Mateo police in northern California 

Sam Levin h1 S;m Francisco 
Thursday:?! July201619,07 EDT 

A former California police officer was charged Thursdt1y with sexuaJly assaulting five women while on 
d11ty t including a .17 .. year-old girl, and prosecntrn·$ say ht} pick<:)d "vulnerable" targets in isolated areas. 

Noah WinchesterJ a 31 ... year-old former officer with the San Mateo police department in northern 
California1 is fadng 22 felony counts of rape, sexual ,1ssault, kidnapping and other offenses stemming 
from five alleged attacks since 2013. 

''They were all vulnerable young women." said Stephen Wagstnffe., San Mateo district attorney. "He did 
make his selections of victims who he thought would not come forward." · · 

The disturbing allegations d1·aw parallels to the case of convicted serial rapist Daniel Holtzclaw, a former 
Oklahoma City police officer, who Was sentenced l'o 26:3 years in prison for rnping and sexually assaulting 
eight women while on duty. 

The Holtzclaw trial became a symbol of police abuse of marginali?..ed women of color after 13 accusers, an 
black, testified that the policeman had as:rnulted them. 

Winchester's arrest Thursday morning comes at n time of increasingly tense debates about policing in 
America, following multiple high-profile shootings by officers and the killing of five officers in Dallas, 
Texas, arid three officers in Baton Rouge. Louisimia. 

Winchester assaulted his first two victims in Sacramento. the state capital north of San Francisco, where 
he previously wol'ked as an officer for a communitv c.:bllege district, p1·osecut(>l'S said. 

' I . ' 

One of two alleged attacks that occurred in the summer of 201:3 involved a 17-year-old victim·near 
campus, Wagstaffe said, 

"He told her to get into his car, and thafs when the sexual assault occtil'red/' the prosecutor said in a 
phone intervi~w. 

The three other cases happened in September and October 201 ,5 in San Mateo, just south of San 
Francisco. 

The flve victims ranged from ages 17 to 35 and rr:~pre~ente'd multiple race~, Wagstaffe said. The most 
common thread was that the women t,ppeared to be vulne1·c1ble or disadvantaged in some way. Some 
may have been homeless or "Jiving in tough tlmes 11

, h0 t1ddecl, · 
hllps:J/mw.theguatdian.com'us-ne'Mi/2016qul/21/san-mateo-pollce-officr.r.•noa11-wnr.:lleslor•!ll!>Q.lnl•as:;au1.1 1/3 
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:i:~~=~:;~1lt~i!~&t~~~i~~~~t~;ap~m~~,;~\1~~eim~~'filfi~!t~~Jr00lft&~h~affe. The 
suspect was allegedly in uniform and alone in alt five c1:1t{es and made a range C>f statements to the women 
befor,e he assaulted them. 

Th~ attacks happened in different locations, inc:lud,inp; a mot·el room and a parking lot, prosecutors 
a11eged, 

"He would take the women and move them to another arE:~ 1•
1 Wagstaffe said. 

Winchester, who resigned from the San Mateo department in February while the investigation was 
ongoing, is accused ofraping three of the women, attempting to rnpe a fourth and sexually assaulting the 
fifth victim. · 

In multiple cases, the 9fficer touched. the women while they wer0 "unlawfully restrained''. according to a 
19wpage complaint. 

In an incident in San Mateo, he entel'ed an "inhabited dwelling1' wbe1·e he committed the assault, the 
charges said. 

The complaint furth~r said Winchestel' committed the assaults hy "threatening· to use the authority of a 
public official to incarcerate 0 his victims. In one assault, he directly threatened to arrest a woman, 
Wagstaffe said. · 

In one of the Sacramento assaults, the officer threat·ene:icl "to commit a crime whiCih would result in death 
f\nd great bodily injury'' to the victim, according to thci chal'ges, 1 n that case, which involved "forcible oral 
copulation", Winchester allegedly used "fo1·ce, violencti, duress, mem1ce 1 and fear of immediate and 
unlawful bodily injury to said victim ~rnd to another", 

In one of the cases not classified as n rape, Winc.~h<:ister stopped the assault after the victim started'crying, • 
Wagstaffe said. 

The first vfotim came forward at the end of last ye1w1 and a subsequent investigation uncovered other 
cases. One woman had written about the ass"ult on Fncebook, Wagstaffe said. 

The prosecutor said it's possib1e there could be other cases, noting: "We had two in 2013 and not~ing 
l;lntil 2015 ... That seems unusual." 

The district attorney said that he hoped that if there wt~re other victims, the charges would encourage 
them to come forward. 

An Associated Press investigation last yea1· also uncovered cases of roughly 11000 officers who lost their 
bHdges in a six-year period for rape1 sodomy and other sexual nssaults in the US .... a numbel' that it said 
was 11 unquestionably an undercount 11

• California did not offer records to the AP, because it has no 
statewide system to decertify officers for misconduct, the news ngency reported. 

San Mateo pol,ice said.Winchester joined the deparl'ment in ear1y 2015 and that he was placed on 
indefinite leave after the department ]earned of l' he ullegt1tions_, · · 
11 \iVhUe we respect the now former officer's right to dm1 process under the law and the presumption that 
he is innocent until proven guilty, we as a depa1·1·11H:mt ~rmn<>t help but he appalled by the nature of these 

hllps ://',,t,l,w,!theg uardian.com'us •neYJS/2016/jul/21/san-mateo- police-omcer • nonh-wnche:;ter • s al'UBf • ass au! I 213 
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. ~~l~gation,ti:'J~~ ~Yc~~!fu~*~!M~L1™t, pb1~rltn~~r¥1!l~l1SF\leff'o'Wtst/1'tt' 'Pag~e 73-'bf 97 
d1sa~owedoy tnisaepartment ana d11s city. . 

. Afte_r a local station ABC7 News published im initial report on Winchester in May, San Mateo police chief 
Susan Manheimer wrote an open letter, saying: "Wens an organl1,atlon recognize that the thought of 
someone committing criminal acts while we~iring tm SM PD unifol'm is dfH.~ply troubling and reptiJsive to 
this department and its members." 

A stt.,dent newspapet· in Sacramento wrote a profile of Winchester in 2014. The officet' told the reporter: 
;'I will do whatever to keep my students safe." · · 

It was not immediately clear if Wincheste1· had retained a lawyer. 

Mot·e news 

Topics 
California US pol.icing Rape 

Save for later Article saved 
Reuse this content 

hllps:JNNNJ.lheg uardlan.eonvus-~/201G/jul/21/san•maleo-police-omce, .nDah•w.r'!Cheslet • sewal-assaul! 3/3 
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STEPHEN M: wAosTAFFE, DISTRJCT ATTORNEY 
County of San Mateo, State of California 

2 State Bar No, 78470 FILED 
SAN fMTE'OCOUNTV 

400 County Center, Third Floor 
3 Redwood City, CA 94063 

By: Alpana D. Samant, Deputy District Attorney 
4 : Telephone: (650) 363~4636 

Attomey for Plaintiff 
5 
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,8 

9 

JO 

· l l 

12 

13 

14 

15 

16 

17 

18 

lN THE SUPERIOR COURT OF THE STATE OF CALIFORNlA 

IN AND FOR THE COUNTY OF SAN MATEO 
1 s s F o ·o a s o s k 

THE PEOPLE OF THE STATE OF CALIFORNIA 

VS,. 

NOAH WHITE WINCHESTER 
4949 HEARTHWOOD COURT 
STOCKTON, CA C\5'UJf.o 

Defendant. 

. R.EPORT NO. CRI 5102001 
DA CASE NO. 0733284 

FELONY COMPLAINT 

I, the undersi_gned, say, on infonnation and belief, that in the CoLmty of San Mateo, State of 

1·9 Califomla: 

20 COUNT 1: PC209(b)(1) (Felory) 

21 On or b~tween October 19
1 

201 S and October 20, 20 Is. in the County of San Mateo, State of 

22 California, the crime of Kidnapping To. Commit Another Crime in violation of PC209(b)(l.), a 
. ' 

23 Felony, was committed j~ that NOAH WHITE WINCHESTER did unlawfully kidnap and carry 

24 away Sherry C. to commi
0

t rape, NOTICE: The-above offense is a serious felony within the meanhig 
. . 1 ! 

25 
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of Penal Code Section l 192. 7(c). NOT[CE: The above offense is a violent felony within the meaning 
• I 

2 of Penal Code 667.S(c), . 

3 COUNT 2: PC261 (a)(7) (F:elony) 

4 On or between October· J 9
1
2015 and October 20, 2015, in the Count~ of San Mateo, State of 

5 · California, the crime of Rape By Threat To Arrest Or Deport in violation' of PC261 (a)(7), a Felony, 
I 

6 was committed in that NOAH WHrTE WINCHESTER did unlawfully have ana accomplish an act of 
' l l ,. l 

7 sexual Intercourse with a person, to wit, Sherl'Y c .• not his/her spouse, said act being accomplished ~y 
l 

8 the defendant, NOAH WHlTE WINCHESTER threatening to use the authority of a public official t6 

9 incarc'erate, arrest, and deport the victim or another, nnd said victim reasonably believed that the 
I 

IO perpetrator was a public offioiaL NOTICE: The nbove offense is a serious felony within the meaning 

I I, of Penal Code Secti_on ') 192. 7(c), NOTlCE: C~nviction of this offense will require the court to 

12 order you to submit to a blood test for evidence of Emtibodies to the probable causative agent of 

13 Acqui~ed Immune Deficiency Syndrome (AIDS). Pen£il Gode Sectlo·n 1,202.1, NOTTCE: Being 

14' charged with this criminal offense can result in rnandatory pre-conviction HIV/AIDS testing an~ 

15 disclosure of the resul1s to a·victlm and the Chief Medical Officer of the jail or prlson facility where · 

16 you are incarcerated pursuant to Penal Code Section 1524.1 and Health and Safety Code section 

17 121055 following a prob~bJe.cause hearing resulting in a court order. 

18 COUNT 3: PC26 l (a)(7) (Felony) 

19 On or between October 19, 2015 and October 20 1 2015, in the County of San Mateo, State of 

20 . California, the crime of.Rape By fti.real To Arrest Or Deport ln violation' of PC261 (a)(7), a Felony,: 

21 was commit;ed in that NOAH WHITE WINCHESTF.R did unlawfully have and accomplish an act ~f l 
22 sexual intercourse with a person, to wit, Sherry C,, not hls/het sp_ouse, sai? act being accomplished ;bY 

4 

23 the defendant, NOAH WHITE WINCHESTER threatening to use the authority of a public official io 
24 incarcerate, arrest, and deport the victim or another, and said victim reasom1bly believed that the 

2 
2S 
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perpetrator w~s a publi9 official. NOTICE: The above offense is a serious felony within the meanink 

2 'of Penal Code Section l l 92. 7(c). NOTICE: Conviction of this offense wil I require the court to 

3 order you to submit to a blood test for cvidt:ncc of unlibodies to the probable causative agent of 

4 Acquired Immune Deficiency Syndrome (AJDS). Penal Code Section t 202, 1. NOTICE: Being 
' 

5 charged with this criminal offense can result in mandatory prc-convlction HIV/AIDS testin,g and 

6 disclosure of the results to a victim and the Chief Mediclll Officer of the jail or prison facility where 

7 you are incarcerated pursuant to Pennl Code Section I 524, J and Health and Safety Code section 

8 121055 following,a probable cause hearing rest1lting in a court,order, 

9 COUNT 4: PC460(a) (Felony) 

IO On or about S~ptember 22, 2015, in th~ Coullty of San Mateo, State of California, the crime of Firs! 

l I Degree Burglary, Person Present in violation of PC460(a), a felony) was committed in that NOAH: 

12 WHITE WINCHESTER did enter an inhub!ted dwelling house and trailer coach and inhabited 

13 portion ofa buiJd,ing occupied by Alicia A., with the intent to commit larceny and ahy felony, 

14 NOTfCE: The above offens'e is a seriolls felony within the meaning of Penal Code Section 

15 l 192,7(c). It is further a11eged that the above offense Is violation of Penal Code Section ., 
16 462(a), It is further alleged th.at the above offense is a violent felony within the meaning of Pen~l 

17 Code 667.S(c) in that another person, other tha~ an accomplice, was present in the residence durin~ 
I 

18 the commission of tJle above offense. 

19 COUNT 5: PC664/PC2ql(a)(7) (Felony) 

21 On or about September 22
1
2015, in the County of San Mateo, State of California, the crime of 

22, · . , i 
Att~mpted Rape By Threat To Arrest Or Deport in violation of PC664/PC261 (a)(7), a Felony1 was! 

23 

24 

25 

conunitted in that NOAH WHITE WINCHESTER did unlawfully attempt have and accomplis~ an 

3 
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act of sexual intercourse with a person, to wit, Alicia A., not his/her spouse, said ~ct being 

2 accomplished by the defendant, NOAH WHITE WfNCl-JESTER threatening to use the author!ty of a 

3 public official to inca~cerate, arrest~ and deport the victim or another, and said victim reasonably 

4 believed that the perpetrator was a pttbllc official. NOTICE: The above offense is a serious felony. 

5 within the meaning of Penal Code Section I I 92.7(c). NOTICE: Convictfon of this offense will 

6 

7 

8 

9 

10 

l l 

12 

13. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

requl_re the court to order you to submil to a blood test for evidence of an\ibodies to the probable 

causative agent of Acquire~ Immune Deficiency Syndrome (AIDS). Penal Code Section 1202.J. 

NOTICE: Be!ng charged with this criminal offense can result in mandatory pre-conviction I 

HIV/AIDS testing and disclosure of the results to 11 victim and the Chief Medical Officer of the jail ~r 
I 

prison facility where you are i ncarcel'nled pt1rsuttnt to Penal Code Section 1524. J an~ Health ~nd 

Safety Code section 121055 fol lowing a probable c~use hearing resulting in a coutt order. 

COUNT 6: PC243...4(a) (Felony) 

On or about September I 5
1 
20 l 5, In the County of San Mateo, State of California, the crime of 

Sexual Battery By Restraint in violation of PC24J.4(a), a Felony1 was committed in that NOAH 

WHITE WTNCHESTER did willfully and llntnwfully tcrnch an intimate part of Danielle M., to wit:'. 
. . 

· vagina, while said person was unlawfully restrained by said defendant, NOAH WHITE 

WfNCHESTER, and an accomplice1 agninst the will of said person and for the purpose of sexual · ! 
• I 

I • • 

arousal, sexual gratifi~ation; and sexual abuse. NOTTCE: Conviction of this o~fense wm require y6u 

to register pursuant to Penal Code section 290. Willful failure to register Js a. crime. 

COUNT 7: PC2~3.4(a) (Felony), 

On or about September 15 1 2015, in the County of' San Mateo, State of California, the crlm~ of 
. . 

Sexual Battery By Restraint in violation of PC2!43 ,4(a)1 a Felony, was committed in that NOAH 

WHITE WfNCHBSTER did willfully atid unlawfully touch an intimate pnrt of DanieUe M., to wit: 

breasts, while said person was unlawfully restrained by said defendant, NOAH WHITE 
4 
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WINCHESTER. and an accomplice, against the will or said person and for the purpose of sexual . ; 

2 arousal, sexual gratification, and sexual abuse. NOTICE: Conviction of this offense will require yo~ • l 

3 to register pursuant to Penal Code section 290. Willful failure to registe~· is a crime. 

4 COUNT 8: PC243.4(a) (Felony) , • i' 

5 On or about August 30, 2013, in the County of Sacramento, State of California, the crime of Sexual'. 

6 Battery By Restraint.in violation of PC243.4(a), a Felony, w~s committed in that NOAH WHITE ; 

7 WTNCHESTER did wi!Jfully and unlawfully touch an intimate part of Ashajanee R., to wit: breasts, 

8 while said person was unlawfully resfrain~d by said defendant, NOAH WHITE WINCHESTER, and 
) 

9 an accomplice, against the will of said person and for the purpose of sexual arousal, sexual 

10 gratification, and sexual abuse. NOTICE; Conviction of this offense will require you to register 

11 

12 

13 

\4 

15 

pµrsuant to Penal ~ode section 290. Willful foilnre to register is a crime. 

ENHANCEMENT 1 

PC784,7(n): Offenses Committed ln More ,Thnn One Jurisdiction . . 
It ls further alleged,1hat San Mateo County has jurisdiction in the abo,ve count pursuant to 

16 Penal Code section 784,7(a). 

17 COUNT 9: PC243.4(a) (Felo~y) 
I 

·18 On or ~bout August 30
1
2013, I~ the County of Sacramento, State of California, the crime of Sexua11 

' . . 
19 Battery By Restraint in violation of PC24J,4(a) 1 a fi'elony, was comrnitted in that NOAH WHITE '. 

20 WINCHESTBR did willfulJy and unlawfully touch un intimate part of Ashajanee R., to wit: vagin~, 

21 while said person was unla~lly restrained b~ said defendant, NOAH WHITE WINCHESTER, 3rd 
22 · an acoompli~e. against the will of said person and for the purpose of sexual arousal, sexual l I 
23 gratification, and sexual abuse. ·NOTTCE: Conviction o'f this offense will require you to register 

24 .pursuant to Penal Code section 290. Willful failure to register is a crime. ,, . . 
5 

25 
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ENHANCEMENT! 
l . 

PC784,7(a): Qffenses Committed in More Than One Jurisdiction 
I • I 

2 

3 

4 Tl is further alleged that San Mateo County has jurisdiction in the above count pursuant to . 

S Penal Code section 784,7(a). 

6 COUNT 1 O: PC289(g) (Felony) I 

·7 On or about August 30, 2013, in the County of Sacramento, State of California1 the crime of Sexua1 
l 

8 Penetration by Threat of U~e of Authority In violation of PC289(g), a Felony, was committed in th~t . 
9 NOAH WHITE WINCHESTER did did unlawfully commit an act of sexual penetration, to wit: · i 

, I 
10 finger into anus, i1pon Ashajanee R. against her will by threatening to use the authority ofa public 

11 official to incarcerate, arrest and deport someone and s~id Ashajanee R. had a reasonable belief that 

12 the defendEtnt was a public official. 

13 NOTICE: Conviction of this offense will require the court to order you to submit to a
0

blood test fo; ' . 
I 

14 evidence of antibodies to the probable causative c-,gent of Acquired 1mmune Deficiency Syndrome; I 

15 (AIDS). Penal Code Section 1202. l. .. , . .. , I 
16 NOTICE~ Conviction of this offense will require you to register pursuant to Penal Code section 290. 

17 Wlllful failure to register is a crime. 

I 8 NOTICE: Being charged with this criminal offense can result in mandatory pre .. convlctlon 
' 

19 HIV/AfDS testing and disclosure of the results to a victim and the Chief Medical Offlcer of the jail. or 
I 

20 prison facility where you are lncarcernted pursuant to Penal Code Section 1524.1 and Healt~ and 

21 Safety Code section 121 OSS following a ·probi=,ble cause hearing resulting in a court .order. ' 

·22 

23 

24 

2S 

ENHANCEMENT 1 

PC784.7(a): Offenses Com.mitted in More Than ,one Jurisdiction 
6 
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It is further alleged that San Mateo County has jurisdiction in lhe above count pursuant to 

. . 

2 Penal Code section 784. 7(a). 

3 COUNT I l: PC209(b)(l) (Felony) 

4 On or about August 30, 2013, in the County of Sacramento, State of California, the crime of . 

S Kidnapping To Commit Another Crime in violation of PC209(b)( 1 ), a Felony, was committed in that 

6 NOAH WHITE WINCHESTER did unlawfully kidnap and carry away Ashajanee R. to commit'a . 

7 violation of 289. NOTICE: The above offense is a serious felony within the meaning of Penal Code' 

8 Section I 192,7(c). NOTICE: The above offense is a violent felony within the meaning of Penal Cope 
I 

9 667.S(c). 

10 

1 I 

12 

ENHANCEMENT 1 

' PC784·. 7(~): Offenses Commitled in More Th.an One Jurisdiction 

.13 · Jt is furth~r alleged that San Mateo County ha$ jurisdiction in the above count pursuant to 

14 Penal Code section 784, 7(a). 
,, 

I 

i 

16 On or ab~ut Aligust 30,2013, in the County of Sacramento, State of California, the crime of Sexuaj 
' 

. COUNT 12~ PC243.4(a) (Felony) 

17 Battery By Restraint ln violation of PC243.4(a), a Felony, was committed in th't NOAH WHITE ! 
18 WINCHESTER did willfully and unlawfully touch an intimal~ part of Ashnjanee R., to wit:-'breasti1 I 

' . ; 

19 while said person was u'nlawfu!ly restrained by said defendant, NOAH WHITE WINCHESTER, a~d 

20, an accomplice, against the will of said person and for lhe purpose of sexual arousal. sexual 

2 J gratification. and sexual abuse. NOTICE: Conviction.of this offense wilt require you to register 

I 22 pursuant to Penal Code section 290. Willful failure to register is a crime. 

23 

24' 
I 

25 

.ENHANCEMENT 1 
7 
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PC784.7(a): Offenses Committed in More Than One Jurisdiction 

Tt is.further alleged that San Mateo County hos jurisdiction in the above count pursu~t to 

3 Penal Code section 784.7(a), 

4 CQUNT 13:•'PC243.4{a) (Felony) 

S On or about July 2. 2013, in the County ofSncramento, State c)fCaliforniai the crime of Sexual 
I 

6 Bafiery By Restraint in violation of PC243.4(a), a Felony, was committed in thal NOAH WHITE 

7 WINCHESTER did willfully and unlawfully touch an intimate part of Ashajanee R., to wit: 

8 vagina, while said person was unlawfully restrained by 'said defendant, NOAH WHITE 

9 WINCHESTER, and an accomplice, against the will of liaid person and for the purpose of sexual 
! 

10 urousaJ, sexual gratification, and sexual abuse. NOTICE: Conviction of this offense will require you 

11 to register pursuant to Penal. Code ~ection 290. Willftll fall1.1re to register is a crime, 

12 

l 3 

14 

1S 

ENHANCEMENT 1 

PC784.7(a): Offenses Committed in More Than One Jurisdiction 

It is f4rther alleged that San M'nteo'tounty has jurisdictiot:1 in the above count pursuant to 

16 Penal Code section 784. 7(a). 

I 17 COUNT l 4: PC289(g) (Felony) 

18 On orabout August 30, 2013, in the County ofSacramento1 State of California, lhe crime ofSexualj . I 

19 Penetration by Threat of Use of Authority in v.iolation of PC289(g), a Felony, was committed in tha~ i 
,20 NOAH WHITE WINCHESTER did d]d unlawfully commit an act of sexual penetration, to wit: 

I 
finger into anus

1 
upon.Ashajanee.R. against his/her will by threatening to use tlJ._e authority ~fa public 2( 

I 

22 official to incarcerate, arrest and deport someone and st.\id Ashajanee R. had a reasonable belief tha\ 

23 the defendant was a public official. 

24 

25 
8 I 
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NOTICE: Conviction of this offense will require the court to order you to submit to a blood test for! . ' 

2· evidence of antibodies to t~e probable causative agent ofAcquired Immune Deficiency ~yridrome \ 

3 (AIDS). Penal Code Section 1202, l. 

4 N0JJCEt Conviction of this offense wil I requit·e you to register pursuant t.o Penal Code section 290; 
I 
I 

5 WillfuJ failure to register is a crime. 

6 NOTICE: Being charged with this criminal offense can rcslllt in mandatory pre.conviction 

7 HIV/AIDS testing and disclosure of the results to a victim and the Chief Medical Officer of t~ejail or 

8 prison facility where you are incarcerated pursuant to Penal Code .Section 1524.1 and Health and 

9 Safety Code section 121055 following a probEtble cause hearing resulting i•n a court order, 

10 

11 

12 

13 

ENHANCEMENT 1 

PC784,7(a): Offen~e!l Committed in More Than One.Jurisdiction 

It is further ~lleged that San Mateo County hns jt.1risdiction in the above count pursuant to 

M Penal Code section 784,7(a), 

15 I j 

16 On or about July 2, 2013, tn the County of Sncramento, State of Califomia, the crime of Kidnappink 

COUNT 15: PC209(b)(l) (Felony) 

I 

17 To Commit Another Crime in vlolatiory of PC209(b)( l )1 a Felony. was committed.In that NOAH 

18 
' \ 

WHITE WTNCHESTER did unlawfully kidnap and carry away Destiny M. to commit rape, . ! 
I 

19 NOTICE: The above offense is n s~riou5 felony within the meaning of Penal Code Secti9n 1192.7(~). 
' I I 

20 NOTICE: The abov~ offense is a violent felony within the meaning of Penal Code 667.S(o). 

21 , j 

: 22 gNHANCEMENT 1 

23 PC784.7(a): Offenses Committed in More Than One Jurisdiction 

24 

25 
9 
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It is further alleged that San Mateo County has jurisd!ction in the above count pursuant to 

2 Penal C9de section 784. 7(a), 

3 GOUNT 16: PC422(a) (Felony) 

4 On or about July 2, 2013, in the County of Sacramento, State of California, the crime of Criminal 
I 

5 Threats in violation of PC422(a), a Felony, wns committed in that NOAH WHITE WINCHESTER: 
, . I 

6 did willfully and uoJawfully threaten t~ commit a crime which would result in death and great bodiJ:y 

7 injury ro Destiny M., with the specific intent that the statement be tflken as a threat. It ls further i 
l 

8 alleged that the threatened crime, on its foce nnd under the circ1.1ms1ances in which it was made, was 
' I 

9 so unequivocal, unconditional, immediace and specinc as to convey to Destiny M, a gravity of ; 

I 0 pUIJlose and an immediate. pros pee t of execu1 ion, I ( is further alleged that the said ;estiny M, Jas 

l I 
I i 

reaso.nably in sustained fear of his/her safety and the safety of his/her immediate fan1ily. NOTICEt 

12 The above offense is a serious felony within the mea11ing of fenal Code Section 1192.7(0), 

!3 

14 ENHANCEMENT I 

15 

16 

PC784,7(a): Offenses Committed in More Than One Jurisdiction 

1lt is further alleged that San Mateo County hEl~ ji1risdiction· in the above count pursunnt t9 

17 Pe~~I Code section 784. 7(a). 

18 

19 ENHANCEMENT 2 

20 PC667.6 l (b)/(E)~ Speqial Allegation-Sex Crimes .. Aggravated Circumstances , ·I 
• • I 

21 it is furiher aJleged, within the ~eanlng of Penal Code section 667.6 r(b)and (e), as ~o defendant, I 
22 NOAH WHITE WINCHESTER, as to Count l 6 thnt the following circumstan_ces apply: Defendan~ 

23 committed the present offense during the commission of a burglary in violation of Penal Code 

24 Section 459. 
19 

25 
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COUNT 17: PC288A(c)(2)(A) (Felony) 

2 On or about July 2, 2013, jn the County of Sacramento, State of California. the crime o.f Forcible Oral 

3 Copulation in violation of PC288A(c)(2)(A), a Felony, was co~itted In that NOAH WHlTE 

4 WINCHESTER dtd unlawfully participate in an act of oral copulation with Destiny M. and did 

S accomplish said act against said vjctim's will by force, violence, duress, menace, and fear of · 

6 immediate and unlawful bodily injury to said victim and to another. NOTICE: Convl~tion of.this 

7 offense will require the court to order you to submit to a blood test for evidence of antibodies to thej 

8 probable causative agent of Acquired Immune Deficie.ncy Synd1·ome (AIDS). Penal Code Section 

9 1202.1. NOTlCE: Conviction ofth!s offe11se will require you to register pursuant to Penal Code. 
i 

10 ·section 290, Willful failure to register is a crime. NOTICE: Adjudi.cntion as a wal'd of the court for; 
; • I 

11 this offense and a disposition to the Californin Youth Authority wil I require you to provide specimeps 

12 and samples pursuant to Penal Code section 296. Willful refusal to provide the specimens and 

13 samples is a crime. NOTICE: The above offonse is a serious felony within the meaning of Pen~l 

14 Code Section 1192.7(c) and a violent felony within the meaning of Penal Code Section 667,S(c) 

15' 

16 

17 

18 

ENHANCEMENT 1 

_PC784.7(a): Offenses Committed in More Than One Jurisdiction 

It is further al\eged that San Mateo County has jurisdicl ion in the above count pursuant to 

19 Penal Code section 784.?(a). 

20 

21 ENHANCEMENT 2 · 

22 PC667.61 (b)/(E): Special Allegation-Sex Crimes .. Aggravated Circumstances . 
•, ' 

23 It is further alleged, within t~e meaning of Penal Code section 667.61 (b)and (e), as to defendant, 

24 NOAH.WHITE W~CHESTER, ·as to Count 17 that the following circumstances apply! Def~ndant 
. ; 

11 
25 
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committed th.e present offense during the commission of a burglary in violation of Penal Code 

2 Section 459. 

3 

4 

5 

ENHANCEMENT J 

PC667,6 l (a): Special Al leg~tion-Sex Crimes - Aggravated Circumstances 

6 rt is further alleged
1 
within the meaning of Penal Code sections 667.61 (a), as to defendant, NOAH 

7 WHITE WINCHESTER, as to Count 17 ·tliat the following circumstances apply: D.efendant 

8 kidnapped the victim qf the present offense and the movem·ent of the- victim su~stantially increased! 

9 the risk ofhann to the victim over and above thal level of risk necessarily inherent in the underlying 
• I 

10 offense. 

11 COUNT 18: PC288A(k) (Felony) 

12 On or about July 2, 2013, in the County of Sacramento, State of California. the crime of Oral 
• I 

13 C~pulation Under Color Of Authorit; in violation of PC288A(k), a Felony, was committed in that!. 

14 NOAH WHITE WlNCHESTER did unlnwfully com mil an act of oral copulation upon Destiny M.· . . I 
15 against his/her will by threatening to use Lhe nuthorily of a public official to incarcerate, arrest and i 

'1 

16 deport someo~e and said Destiny M. had a reasonable belief that ~he defendant, NOAH WHITE ! 
17 WlNCHESTER was a public official. NOTICE: Convictjon of this offense will require the court to; 

18 Order you to submit to a ~lood tesl for evidence of antibodies 10 the p~obable causative agent of ! 
. ! 

19 Acquire~ Immune Deficiency ~yndrome (A IDS). Penal Code Section l 202. 1 . N OT!CB: Convlctloii 
' 

20 of this offense wtll ·require you to register purs\innt to P~nal Code section 290. Willful failure to f • I 

: - i 
21 register is a crime. NOTICE: Being charged with this criminal offense can result in mandatory pre~ 

22 conviction HlV/AIDS testing a.nd discloslll'e of th~ results to a victim and the Chief Medical Officqr 

23 of the jail or prison facll ity where you are incarcerated pursuant to Penal Code Section 1524. I and; . 
·24 Health and Safety Code section 1·21055 following a probable cause hearing resulting in a court order. 

12 
25 
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ENHANCEMENT l 

PC784,7(a): Offenses Committed in More Than Ore Jurisdiction 

ll is further alleged that San Mateo County has jurisdiction in the above count pursuant to 

5 Penal Code section 784.7(a) . 

6 

7 

8 

.... 

ENHANCEMENT 2 

PC667,6 I (b)/(E): Speciat Allegutio11•Sex Cl'i~es - Aggravated Circumstances 

9 It is further alleged, within the meaning of Penal Code section 667.61 (b)a'nd (e), as to defendant, i 
10 NOAH WHITE WINCHESTER, as to Cotmt 18 that the following circumstances apply: Defendan~ 

11 .committed the present offense during the commission of a burglary in violation of Penal Code 

12 Section 459. 

13 COUNT 19: PC261 (a)(2) (Felony) 

l 4 On or about July 2, 2013, in the County of Sacramento, StRte of Cali fornia 1 the crime of Forclbie 

15 Rape in violation of PC261(a)(2), a Felony, was committed in that NOAH WHITE WlNCHESTER . . i 

116 did unlawfully have and accomplish an act of sexual intercourse with a person. to wit, Dest'iny M.,i 
I 

17 not his/her spouse. against said person's will, by means of force, violence, duress. menace and fear of 

18 immediate and wilawful bodily inj\1ry· on snid person and another. NOTICE: Conviction of this 

1'9 offense wil~ require the coµ.._rt to order you to submit to a bJood test fl)r eyidence of antibodies to th~ 
' - ; 

20 probable causative agent of Acquired Immune Deficiency Syndrome (AIDS). Penal Code Section! . I 
21 

I 
1202, 1. NOTICE is hereby given th~t adjudication as a ward .of the Court for th.is offense and a 

22 disposition to the California Youth Authority will require you to register pursuant to Section 290 of 

. 23 the Pen.al Code, Willful failure to register is a felony. NOTICE: Conviction oft~is offense will 

24 requite you to register pursuant to Penal Code section 299, Willful failure to register is a crime. 
13 

25 
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NOTICE: Adjudication as a ward of the court for this offense and a disposition to the Califomla ! . 

t 

2 Youth Authority wHl r~quire you to provide specimens E\nd samples pursuant to Penal Code sectio1 
i 

3 296, Willful refusal to provide ~he specimens and samples is a crime. NOT1CE: The above offense is I 
4 a serious felo~y within the meaning of Pe~al Code Section J 192. 7(o) and a violent felony within thb 

5 meaning of Penal Code Section 667.S(c) 

6 

7 ENHANCEMENTl 

8 

9 

PC784,1(a): Offenses Committed in More Than One Jurisdiction 

Jt is further alleged tnat· San Mateo County has jurisdiction in the above count pursuant to 

10 Penal Code section 784. 7(a). 

11 

RNHANCEMENT 2 · 12 

13· PC667.~ 1 (b)/(E): Special AllegMion~Sex Crimes .. Aggra\;'ated Circumstances 

14 It is further alleg'Qd, within the meaning of Penal Code section 667,61 (b)nnd (e). as to.defendant, 

!• 

15 NOAH WHITE WINCHESTER;'as to Count 19 that the following circumstances apply: Defendanf· 
I • 

· 16 
' I ' • t 

committed the present offense during the commission of a bllrglary in violation of Pena.I Code 

17 Section 4S9. 

18 

19 BNHANCEMENT J 

20 
. . 

PC667.61 (a): Special Allegfllion-Sex Crimes• Aggrav~ted Circumstances 

21 
. . 

It is further alleged, within the meaning of Penal Code sections 667,6 l(a)> as to defendant, NOAH'. I I• 

! 
22 WHITE WJ1'!CHESTER, as to Count 19 that the following ci~umstances apply: Oefendant 

23 kidnapped the victim of the present offense and hte movement of the victim substantially increaseq 

24 

· 25 
14 
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the risk of harm to the vi<;tim over and above thc1t level of risk necessarily inherent in the underlying I • 

2 offense. · 

3 COUNT 20: PC26 l (a)(7) (Felony) 
I 

4 9n or about July 2, ~013, in the County of Sacramento, State of California, the crime .of Rape By 

5 Threat To Arrest O~ Deport in violation of PC26 I (n)(7), a Felony, wa~ committed in that NOAH 

6 WHITE WINCHESTER did unlawfully .have and accomplish an act of sexual intercourse with a · 

7 person, to wit, Destiny M., not his/her spollse, snid act being accomplished by .the defendant; NOAH 

8 WHITE WINCHESTER threatening to use the authority of a public official to incarcerate, arrest, ahd . ' 

9 deport the victim or another, and said victim reasonably believed that the perpetrator was a public · 
I 

IO official, NOTICE: The above offense is a serious felony within the meanlng of Penal Code Seotion: 
I 

I J92.7(c). NOTICE: Conviction of this offense will require the court to order you to submit to a 
I 

12 blood test. for evidence of antibodies to the probable causative agenl of Acquired Immune DeficienfY 

13 Syndrome (ArDS). Penal C~de Section 1202.1. NOTICE: Being charged with this criminal offens~ 
I 

14 can re~ult in mandatory pre .. conviction 1-:llV/AfDS testing and discfosw-e of the results to a victim ~nd ! 

15 th~ Chief Medical Officer of the jai I or prison facility where yo11 are incarcerated p~rsuant to Penal 

16 C~de Sectlo·n 1524.) and Health and Safety Code section I 21 05 5 fo llowJ ng a prob~ ble cause hearilg 

17 res~lti~g in a court orde~. 

ENHANCEMENT I 
18 

19 

20 

21 

PC784, 7(a): OffenRe~ Committed in More Than One .Jurisdiction 

It is further alleged that San Mateo County has jurisdiction in the a~ove count pursuant to '. 
( 

22 Penal Code section 784. 7(a). 

23 

24 

25 

ENHANCEMENT 2 
IS 
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PC667,6 I (b)/(E): Special Allegation-Sex Crimes• Aggravated Circumstances 

2 It is further alleged, ~ithin the meaning of Penal Code section 667,61 (b)and (e), as to defendant, 

• 3 NOAH WHITE WINCHESTER, as to Count 20 that the following ci~cumstances apply: Defendant'. 

4 committed the present offense during the commission of A burglary in violation of Penal Code 

5 Section 459. 

6 COUNT 2 I: PC288A(c)(2)(A) (Felony) 

7. On or about July 2, 20 \ 3
1 

in the County of San Mateo1 State of California, the crime of Forcib~e Or~I 

8 Copulation in violation of PC288A(c)(2)(A)1 a Felony, wns committed in that NOAH_ Y/HITE 

9 WINCHES'TER did unlawfully participate in an act of oral coplllation with Destiny M, and did 

10 accomplish said act against said victim's wlll by force, violence, duress, menace, and fear of 

11 Immediate and unlawful bodily injury to said victim and· to another. NOTICE: Convi~tion of this . 
12 offense will require th~ court to order you to submit to a blood test for ~videnc~ of antibodies to th~ . 
13 probable causative agent of Acquired Immune Deficiency Syndrome: (AIDS). Penal Code Section : 

14 1202.1. NOTICE: Conviction oithis offense will require you to register pursuant to Penal Codci j . . I 
15 section 290. Willful failure to register is H crime. NOTICE: Adjudication as a ward of the court for; • , I .. 
16 this offense and a disposition to the California Youth Authority will require you to provide specimtns 

17 and ~ampies pursuant to Penal Code sectlbn 296, Willful refusal to provide the specimens and · 

I 8 samples is a crime. NOTICE: The aqovc offense is Q serious felony within the meaning of Penal 
• I • 

I 

·19 Cocle ·section 1192, 7(c) and a violent felony within the mean'ing of Penal Code Section 667,S(c) 

20 

21 

22 

23 

ENHANCEMENT l 

PC784.7(a): Offenses Committed In More Than One Jurisdiction 

It is further alleged that San Mateo County has jurisdiction in the above· count pursuant to 
24 .Penal Code section 784. ?(a), 

16 
25 
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I ' 

ENHANCEMENT 2 

PC667.61 (b)/(8): Special Allegntion•Sex Crimes - Aggravated Circumstances 

4 · rt Is further alleged, within the meaning of Penal Code ;ection 667 .6 l (b)and (e), as to defendant, 

5 NOAH WHITE WINCHESTER, as to Count 2 I that the following circumstances apply: De.fendant: I 
6 committed the presen1 offense during the commission of a bl1rglary in violation of Penal Code 

7 Section 459. 

8 

9 ENHANCEMENT 3 

l 0 PC667.61 (a): Spech,I Allegation-Sex Crimes - Aggrnvaled Circumstances 

11 It is further alleged, within the meaning of Pe mil Code sections 667 .61 (a)·, as t~ d·efend~nt. NOAH ; 

12 WHITE WfNCHESTER, as to Count 2·1 that the following circumstan~es apply: Defendant 
I 

13 kidnapped the victim of the present offense and hle movement of the victim substantially increased: . 

14 the risk of harm to the victim ;v,er and above that level of risk necessaril).' inherent in the underlyin~ . . l 
15 offense. 

16 COUNT 22: PC288A(k) (Felony) I 
I 
! 

17 On or about July 2, 2013, in the County of Sacramento, State of. Cal ifomia, the crime of Oral 

18 Copulation Under Color Of Authority in violation of PC288A(k), a Felony, was committed in.that'. 

19 NOAH WHITE WlNCHESTER did unlawfully commit an act of ornl copulation upon Destiny M., 
• I 

20 a gal nst his/her will by threaten Ing to us~ the au th ori 1y of n pub II c o ffl ci a I to i nee rcerate, arrest arid I 
21 . depor( someone and said Destiny M. had a reasonable belief that the defendanl, NOAH WHITE i 

• I 

22 WINCHESTBR was a pub.lie o_fficia!. NOTICE: Conviction of this offense will require the c~urt td 
23 order you to submit to a b]ood test for evidence of antibodies to the probable causative ,agent of : 

24 Acquire~ Immune Deftci~ncy Syndrome (AIDS), Penal Code Section 1202.1, NOTiCB: Convictt<!n 
17 

2S 
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of'lhis offense will require you to register pursuant lo Penal Code section 290. Willful failure to 

2 register is a crime. NQTICE: Being charged with this crimjnal offense can result in mandatory pre•! 

3 · conviction HIV/ATOS testing and d•isclosure of the results to a victim and the Chief Medical Officer: 

4 , oflhejaH or prison faclllty where you,are incarcerated pursuant to Penal Code Section I 524, 1 and I 
S Health and Safety Code secllon 121055 following a probable cause hearing resulting In a court ordJ.r. 

I 

6 I 
7 

8 

ENHANCEMENT 1 · 

PC784,7(a): Offenses Committed in More Than One J\1risdiction 
I 
I 

9 It is further alleged thnt San Mateo County· has jurisdiction in the above count pursuant lO 

10 Penal'Code section 784.7(a). 

11 

12 ENHANCEMENT 2 

13 PC667.6 I (b)/(E): Special Allegatio·n-Sex Crimes • Aggravated Circumstances 

14 • It is further alleged, within the meaning of Penal Code section 667.61 (b)and (e), as to defendant1 . 
. I 

15 NOAH WHITE WINCHESTER, as to Count 22 that the following.circumstances apply: Defendan~ 
l 

16 committed the· pre·sent offense during the commission of a burglary In violation of Penal Code· i 
· 17 Section 459, I 
18 Pursuant to Penal Code Section 1054,S(b), the People are hel'eby infonnally requesting tha~ I 

19 dcfendant(s) and his or her attorney pTovide to the People the discovery required by Penal Code ; 
... , . .. 
. I 

20 Section t 054.3, This is a continuing request pursuant to the provisions of Penal Code Section 1054. 7. ' . . i 
21 I declare und~r penalty or pei:i ury that tho fotegoing Is true and correct except for those things 

22 stated on information and belief and those l beiieve to be tnie. 

23 

24 

25' 

Executed on July 13, 2016, at San Mateo County, California. 

18 
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2 

. 3 ADS/ads 

4 

s 
6 

7 

8 

9 

lO 

11 

12 

13 

14 

t 15 

16 

,\ 7 

18 

19 

20 

21 

22 

23 

24 
19 

25 !• 

I 
I 
I 
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SUPERIOR COVR1 OF CAl.iIFO~IA 
COUN~1 OF SACMMEN~O 

OA'rE/tt'IMEl 
JVDGE: 
~PORTER 

Al?RIL 9 1 2014 9:00 A,M, 
SEN OAVIDIAN 
S, CMOLLO #5659 

THE PEOP~E OF ~HE S~A~E OF CALIFORNIA, 
Plaintiff, 

vs.. Casa No. : 12F05779 

!rONY KHONG, 
Defendant. 

DEf'l', NO 3'7 
OLERR C, LEWIS 
BAILIFF H. iHORE?N 
J?USEN!l't 
A1iLXSON trtJNHN-S DDi\ 

JOSEFH FAAlNA CAC 

JVRY TRIAL - DA? 8 - CT l-3 266H(B) (2) 1 ET AL 

The above-entitled cause came on calendar this date for further jury trial 
with the defendant, ~bove-noted counsel and the jury and alternate jurors 
present. 

Defense presented their closing ~rgument, 

The People gave their rebuttal closing. 

The Court gave final instructions to the jury. 

eailiff MIKE THUREIN was sworn to take charge of the ju~y during 
deliberations, Deliberations began at'l.1:05 a.m. 

At 1:37 p,m., the following written communication waa received from the 
jury: 

Question No 1: We, the jury, request any testimony, comments, or 
discussio~ by Cindy T, that can be used as evidence in this case. 
Dated ~/9/14 Presiding Juror tt4, 

The defendant and counsel were pr.esent in the courtroom at 2:25 p.m, 
Discussions were ~eld regarding Ju~or Question ttl. 

During the course of discussions on how to answer Question #1, furthei 
written. comrnunica tion was received from· the jury as followe: 

BOOR 
PAGE 

37 sup~rior Court of California, 
County of Sacramento 

DATE 
CASE NO, 
Ci\S!l 'l'I'l.'Lt 

APR?L 9, 2014 9:00 A,M, 
12F05179 
PJ!lO V KHONG 

Fage 1 of 2 

c. Ll!IW:tS, CJ.~ 
Deputy Cle~k 

: 00276 
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CASE N\7MBE1\: l2F05779 DEFAATMENT: !37 
CAss'ixTLEI PEO V KHONG 
P~OCE!DINGS: J0~1 TRIAL -•DAY 8 - CT 1-3 2GGR(B) (2), ET AL 

Question No~ 21 We, the jury, reques~ the transcript of the 
preliminary hearing.where Stacey testified regarding sex with Tony Khong. 
Dated 04/9/14 ~residing Juror #4 

The following written respon~es w~ provided to the jury. 
In response to Question #1: The Court has ordered_ that the trial 

testimony of Stacey T, be transcribed and it will be read to you in its 
entirety, Also, the trial testimony of Officer Winchester will be 
transcribed and read to you in its entirety, Also, the Court directs the 
j~~y to People's exhibits 6 and 6A. Transcripts of these exhibits will be 
provided to you while you listen·to the CD. 
Dated S April 2014 Honorable Ben Davidian 

In response to Question U2: The transcript of the preliminary hearing 
is not in evidence. The Court has ordered that the trial testimony of 
Stacey T, be transcribed and it will be read to you in its entiret.y, 
Dated 9 April 2014, Honor 9ble Ben Davidian 

At 3148 p.m, further written communication wes received f~om the·jury 
as follows: 

Question ~1 supplemental clarification: We, the jury, request only 
the cross-examination from the defense attorney of Stacey T testimony as 
well as the rebuttal from the Deputy District Attorney is all that we 
require, Wa don't need her entire testimony, 
Dated 4/9/14 Presiding Juror ff4. 

Couns,1 was notified of the request and with their approval, the court 
Reporter was direoted to prepare cross and rediroot testimony of Stacey T. 

At 4t28 p.m,, further communication wa.s received from the jury as followa: 
Question Nol - Change: We, the jury, no longer need Officer 

Winchester'~ testimony, Dated 04/9/14 Presiding Juror #4, 

Coun~el w~e notified of the r~que~t. 

The jurors adjourned for the evening recess and the matte~ continued April 
10, 2014, at 9:00 a.m. 

The defendant remained in the custody of the Sherift. 

BOOl( 
PAGE 

37 Superior Cou~t of California, 
County of Sao~amanto 

DA'rl!l 
CASE NO. 
CASE 'l'X'l'L!l 

APRIL 9, 2014 9:00 A,M, 
l2F05779 
I?EO V KHONG 

fage 2 of 2 

B"l: c. LElWIS I 
Oeput.y Clerk 

100276 
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SUPERIOR COURT OF CAUFOR,NI 

COUNTYOFSACR.A.MENTO 

THE PEOPLE OF THE STATE OF 
CALIFORNIA, 

.Plaintiff, 

vs. 

TONVKHONG, 
Defendant. 

Dated: --4:\s· l d 
Timo Received __ i l _____ l_<T ___ _ 

do/ 

Department: 37 

Case Numberl l2F0S7'19 

· ,Jury Question No. j__ 
~(AIL~ 

Seat Number of Foreperson 

CRIMXTAA 

.{~\ ·t. : 0027? 
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• • • • • ' • ··~· • .•' • • • •: \ • ; ,:,.· • .• • .. • • \, • ~- • ., : • • .. . • ( • • ... 
. , .. : . ': .· • ··~.._J:. ,',\•:,. ·. ·, ... , .... ·· ·-,·,.·· .·: . ·.~- .. · . ·: ~. •:~."\,•, .• : J: :··,·:·' \, ":,· ... ,·-.~;: ·:1 '·•:.:. •·• ••,.· •:i·, •. · •,: ,. : 'i:·.: ·: . 
. ·•Petiti9n~r (11),~J.(i~e· tlie· n~e -~~·~,~r;1\Y-_ht.11if~o~;we~:~·~v1~.e~) · · · :~~sp.Qil~Mt (iuiiiicitlzeci·~·~·~i!·ft$~.mg cu_st~dy-o:t~etl\i9.h~r) , . · · 

· To~Y i<hOns · . v. '~c~t~ Fi::-auenhei~ . · ·. · · . .. 

1'. . ·;: ( a) Nam~)in4:l~9i~~rt .. 6f 9~urf :th~t· ~iiter~~:tl}P. ·N4~~~t\·q~ ·~p~vtcfi~~ .. y:<)~::l\r,f ~P:all~tj,~iP,~: · 
· · Sup~·rio~. ·cou.r,t ~f Sact-a·~-~-~ t~·.· c·ount.Y- · . . · 

_) .. . 
720 Nin-th St. • '!, 

(b) Crlmiµti'i ~PQ~!'.t Qr .9a~~ h~~et (if.Y~» l¢~W)?• 1'2F05779 
2. · · ~~). bate of,th~ jµdgwerit of coil,victi~J.l {if yol,l know):. 

• • • • • • , ••• 

(b) Date of sentert~ing: . 5 / 1-6/ 2 O 14 ......,_,,___,----~---.-----___,_ _ __.__ ______ _..__ _____ _ 
3. Lengtli ·ofsente~ce: 2 O 'fr s . -----'-'----------.-----~-----~~--------~ 
4. In tiµ$. ~se, were you 9onvicted OQ-1)1.Qr'e 'fuan one.count or (>fniore than one crime? Cl( Yes O No 

. I • I • • • • • • • 

5. Idc5ntify all f;I'imes of which you were_ convicte4 and senten~ed bi-this cas~: . p.c· 2 6 6h ( b) ( 2) , pimping 

a minor und~r 16;PC 266i(b)(1), pandering a m&no~·under 16, 
I 

P9 236.1(c)(0, Human tirafficking -of a minor. A. strike _prior also. 

6. (a) What was your plea? (Check one) 

(1) -Not guilty (3)'c ~olo contendere (nb contest) 

0 (2) Guilty 0 ( 4) Insa.nity plea 

' } 

t 
\ 
l 
f 

·<t : 
1' 

}: 

i 
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(b) If you ent~re4 a,.guil~~p{e.a tq o,i~ ~mmit_;Qr ch~g~-~d a np.t guilcy plea to ~1i9~~r c~t~ -~ ~r chaj'g~, ·What ~id . . . . . . . . . . . . . 

· you pl_e;td guiio/ to ~d wh~ ~d you pl~_~d. ~~t.gu..ilty to1 --=-N.:...s./...;;.A::::-· ___ ___,,. _ _..,._ _____ _,..,.. _ __._____,.._ 

(.c) .!f yo.u ·werit to triai~ w~~t ~Jn4· <;>f°tiia{. gid Y?U have7·: (qb.~ orie) • 

I'.! Jur:y . tr Judg~ only 

7, piil:-~9U testify at a Pt~trial he~~' -~l~l,. or. a'.p6~j .. tji_ihe~g? 

Yes lJ No 

9. 1£ y9µ di~ app~~l, aIJ,SWer:m~: -fo]~o·w._iti.~: . . . . . 
(a)N~me Qf~o.urt: Court o~ App.eal _Third distriq.t 
(b) Docket ·or cas~ .number (if lfutiw): '60 7 6'4. 16 __.:...;....;,...~__;___.__ __ --.-_____ _:.__~-----
( c) l_le~ult: Denied 

. (~).'.p.l\t~ ofres'-;llt Of you: k:opw.): ~6,_/-=1-'--8,_/-=1..;;..6 _ __,.... ________________ _ 
(e) GitAtibn to the case (ify~-µ 19low.): 

. (t) Groun<!s·raised: :Pros·~cuto:d~.al JUi.sconduc 

·,Abuse of descreai.on by trial court 

(g) Did you seek further review by a higher state court? 

If yes, answer the following: 

(1) Name of court: 

(2) Doc~et or case number (if you know): 

(3) Result: 

(4) Date of result (ifyouknow): 

Yes I No 
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· · · · (5) Ci~tj,~n: to. :t);te. case:(ir ¥~U Ju\C?\Y):· . 

(6) G~mmds raise~: 

(h) 'Did ybt.J tHe p_~t\tio~ fe~ ~ertipr,ari ~e Ul\it~ij:·S~~s S~pj~nie 90¢1? . . . . . : .. 
· · Ify~~, ai;lsWer.,t1'~ fci!lowjn~: · 

· (1) I?opkeftir ~a$e ni.pnl;,er·(if you }wpw): 

(2). Repul~: 

· tJ Yes 

Page 4. 

.. . '• ,,. 

(3j ti'~t¢ .9f;te~\1lt ~ifY.9\lJQlgW)! . -....--,--...,....i.,.._ -,-----',---_ __._ _________ ,.,..--__ 

(~}.q!~tipq;tQ .. fl\e•~qa,s~ 0ff~4;~p~); ·. . . . • •. . . . . .. 
I 0, Qth~r-'than th~-.. ~~P.,~~ls )i$t~~ ~b.ov~~ h~ve-~:ou.:~~~Vf?~\y ,fil~i~~ ~:~t!~6n~; ap,pli6.?6~~,- 6r·#ioflo~~ 

con~~~iilg.fuj~j~·~~i,J~f '18DV~9ti~n·jp, -~r. s~te, c9~7 . . . . ~'VY~~ . . 0 No' 

I I. Ifyb~ ~we~•·tq -io w~s 11Y~s;" ijv.ellte .. f~lfo~~¥:~[~.~~ti6n: · 

(a) (I)N3°:e'b:fo(?urt; ::jj~.~~fll"lil·~ Sup~.riot:. Cg~rt 
(2) P.o.ckyt or case h\)ipb,er ,(H~~~µ ¼-uqW): i ?U-Q -C).,()~¥.. 0 
0) P.~~e of-fi~m:~ ~jfy~n~ ·lcn~W)0

: ·_ tt~i1 ,--;. ....... -:,._ ______ __,.. _ __._,___,_ __ -,--~---
(4) Nat;ur~ ~ftli~ p,ro.se(?pmg; Pe.tition for Writ of Habeas C.orp~s 
(5) Groun()s ~.ised: Brady Violation 

(6) Di4 you receiv~ a hearing where evidence w~ given on your petition, application, or motion? 

0 Yes tJl No 
..... 

(7) Result: 

(8) Date of result (if you know): 

ER1318 
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.. . . . . . . . . (b) filed_ ·any ~.e6~nd,p_~ti~9p-;. ~PB~y;atip,~, pr iilotion;-eiv~t~.e -~~ij i~fQJID~~on:· .. 
. . . . ' . ·, . . 

· (1~ ofcsn~rt: poi,ut . qf .Appeal Tb:i rd D-~ stri.ct 

;,,:• 

(2) Docke~ Qr, .cas~--~wn:ber (if.ro-~.~o~); ,::.,:.:; .. i:=' ··=°-=8.:S=.2=· n::;;:;_:2=· _::.:..:;.. .. ' ..... · '--''--,-------,--,--'----.----~-··· -

~3)))~t~ o~:fil~~ (i,f·)'~u.lmQW)i . .. _8LQ'lJ,.lJ~.·.: .. : ·:· : : . , .• .· .. , 
(4)NE\~t;, .. ~~~~-P.fQ<;e~~~i · Peti tio.n, :writ of Habeas·. C.orpus 

t • • • • J 

(5) Gro.u.n.ds:rais.ea: · .Br!\dY Violation . . · . .. . . . .. . 

• • • •• ·~· • • ' • •' j ': • 

.(~) mid you ~i~e~ve .f¼fo~~fu:g w4~~.evt9~A~~ :;~·. ~i~~ri ;q~-p~~ti~Ill' ~PP.itq~~i~i; ·~i:·ip.o,~~11? · . . ,. . .. . . . . ,,, . 
q Yes 1•·; Np_· 

(?).Result: . D~mi~d . 
(8) P~te of.~~~~lt.{)f:;o.u.\lq1pw)': · ,._j 0....,.-µIQ......,· ·S~L<.:..a.1.....,· 1,___---,----'-..;.........., ___ ...._----,,----,,__.,...,....:---=--c:--

( c) If yQU fi:led. any· th.~d petiiio.p,•-~pplic~tio.Q; or -~etip~, ,give ~he· siP.]le -infQ~~fi<;m: 
' ... 

(l)Name.ofco.u.rlt . C~lifornia Supi-eme· Court 
(2) Docket _pr case n~ber (if you bl~w): s 2 4 5 71 7 .......,;;;...;;;;;.....:~...;;;_;,------'-----------
(3) D* offiling (if you know): 

(4) Nature of the procee<ling; 
.... Petition for Writ .of Hab~as Corpu~ 

(5) Grounds raise~i Brady Violation 

ER1319 
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Page6 

(6) D!4,yp1,r~l;l9~ive hearing· w~ei:~ w,~ .SiY.~~ .~n~YPW p~titi~n~ ·~ppt1~ati.6~(. or ipbtionJ 
CJ .';~s· fiE'i NQ . . . . . 

, (7): ~esult:'. ~oLlo· e ... n.._.i ..... e~·d...._ ____ __,_---,-__ ...,_---'--_________ _,___ __ ...,.,,.__ 
. (8) P.at~ ~f:-~es~l~,.Of yo~-kpow): .. 2./14 /l'S . , · : . . .. . . : . . . . .. '• .... ..:. .. •:. l.. . 

· < ct}:Pfd )'(),~ .aRp.~~Lto ~e hi,g}l~St s~te :couq. h~v~~·J.µ#sdJttie~ oy~qh.e ~t~~6n:t~ke~· o:~:y~·~··p~litfo~~A~~Ajc~ti~~~ . · . . . . ' . ' . ·,;· . 

ormo.titm? 

(1) Firsi-p~tit.ion: · 01' Yes . . •' 
CJ· No 

(2) ·Secp:pd .pel.ifion: ·. Ii) Yes . . . 0 NO 
. m -~d.p.~t!t~<?n: . im Y.(}S -'i . No . 

( v):. lf yo~· dl~·~Qt ~i~~$t ·s~te .co~ :~.~vw~~4~s4.f.~l~~; e~p.l&in. W:~y .i~r.Qlt: .. zj·9.tt 
. ' . . ' •·. . . . . . ···. . ·,. ·. .. . 

Eil:lau~ted. a.11 .chli,ms. in stii't-~ .. <;.QU~.t.s .. 
.. ' I' . ' I· · ' '• ·: .. t'' • 

(a) SuppPrt\Ilg fa(:ts _(I?o not argu~ Qr cite la~' Just ~tate the· §lpicific fa~ts th.at ~up~~rtY~ur cl$.:): 
,. ,, • I 

i Prose.cuti9'.n with held informa~io1:1 EJbout o;ne of· thei·r witness• s 

:being .under. :f.nvesti•gati-on for rape, who was ,also··tl police :o.fficer. 
' . 

He was the arresting officer in the case and teitified •. 

(b) If you did not exhaust your state remedies on Ground One, explain why: E~-haus ted all claim~ in 

State courts. 

ERf320 
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tl) ~fyou ~ppe'l\l~.~.fr9m..th~judgm~t of c.op:vic_tim.1; did ybu raise this· is~ue? 0 Yes Ci No 
. . . 

(2) If you did net.raise this is~tie_in your direct appeal, explain w~y: :t:few.1~ discovered evidence · · 

by .petitioner aftex: sppe~.1 was e?CbA\lsted,.·.. ,· 

( d) P~st~ConvJ~tion r:roc~~4,Jl~s: . 

O) Di~ you raise ~is ~sue t)m;mgh a post-·~~J.J,~v'-i~tiBn mot,ii)ll ~t-p~~itlqri for'•h~be~~ cor,pus m stat~ -~i~l' ~Pl¢? 
· . I?) Yes No 

(:2) Ifyo~ ~s.~e;,r to QlJesti,oI) _{d)(I) is '.!Yes," s~t~: 

T~ Qftn9~iqn:or,~~.titio~: Petit 1 on f~t: Wt:i t. of'.:.H~l:~ei:t-a : CQ:r'@US. 
N_~e.c\Ilc\ Ieca;tiori of·the cputtw~~r~;~e n1;otj9rt.(u pe.tition··W~:~i.~4! Sacramento sup,(:!.ri~r 

c~_urt, .. s~cX"~qi~n·to ·c'A. 
oci~k¢t or c~.~· ~~~-~r.(it¥.bu:_Imow): ......;1==-·7..,__,·H=C=0=0=·,:,:,.1 _,_4=0--------,.--..........:.......---___.--_,_ __ _ 

ria!~ Qf 9>,e.-~.Q.urt'~· 4~cfsiqi;i:.. """'6 ..... /'-=-1 L.L-1_,_1_: _i -..,..-----------------'----__.,_,.._._ _ _.,:_ __ 

R;~~ult·'(a~ch-.a. ,io'py. ofth~ t~~!s 9p~iQ~•Pr t?.~der,, ifavail~bl~): 

(3) Did you r~qei~~ b.e~g on YPUf ~otiqn or-p,etiti911?· . ,• . 
(4) Did y.o\J appe~l· from, tl:)·~.d.ew~l ofyour·motion or petition? 

(5) If your. answer to :q~esti9n (cf)(4) is "Ye:;t cild you rais~ this i~sue ~-tbre ap~eal? 

(6) If your answer to Quest.f~n. (~)(4) is 11Yes," s'tate: 

Ji 

Ii 

Y~s i No 

Yes D No 

Yes D No 

Name and location of the court wh~re the appeahyas·filed: Court of Appea 1 Thi rd District 

Docket or case number (if you ~ow): 

Date of the court's d~cision: ,tQ/05/17 
Result (attach a copy of the court's opinion or order, if available): Denied 

(7) If your answer to Question (d)(4) or Question (d)(5) is 11No,11 explain why you did not raise this issue: 

ER1321 
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( e )-,Ptb:er' :Reni~dies: Oescri~.e ~y ()~Ct Rr~q~dure~· (~;uch as hab,eas .co,zj,'\}Ji, ~dn\W:s.tmtfyte t.~m~die$, etc~) that you· h~ve . ' ' . 
. . . , • • . , . .. , . "': .. ... •: .. , ..• ' : :. : ·•. . . • . • .. ·. . L . 

l.}sed to ~~h11.u~t ~our• state r~_me~je~ 9~qund One: · .. N /A · . · · · 
• •• ( ' • • ' • ..~ 

GROU'.NJ>. 'l'Wtl~- . ' . . . ' : \ ....• NIA. 

. ... ,., 

. ,,· ,, . 

· (1) If you appeale~ :f.roi:n ~e Judgrtleiit. of con:victio1;1, dip ·yoq rais~ this i~sueJ .0 Yes ai No• 

(2) If you· di!i nQ! raise this issue in your direct appeal, explain why: / _N·.,.., ~A~------------

(d) Post-Conviction Proceedings: 

(1) Pid you raise this issue through a post-conviction motion or petition for ,h11beas corpus in a state trial c.ourt? 

0 Yes 0c No 

(~) If your answer to Question (d)(l) is "Yes," state: 

Type of motion or petition: 

Name and location of the court where the motio11 or petition was filed: 

Docket or case n9mber (if you know): 

Dat~ of the ~ourt's decision: : ER1322 
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(3}P.\d..Yo~ r.~c.eiVe~~ h~g 9.n Y9.l'A' J;DOtjon Qt Mtitlon? . . . . 4.. . ' \ 

.(4) Di4:yo~. AAP~~l~o~ ~~-~¢¢?~ bf.¥.Qlir ~?tio~ 9r p~tition? ·. 

NIA. 

Yes ... i, 

Cl Yes ··11 

.Y~s IJ (5) Ifyoµr t.a ~uestip~-(4)!4}-i$ 11Ye.~~ 11 ~~y9u ~ais~ thi~ issu¢ in th~ ap~~~l? 
• • • ·: • ~. • • • ' • • 

'(6) lfY.~.ur•ajsW~rto Q~~~ti:9.n(~)(4j~s. 0 Yes,'.' stat.~! . . . 

ri~~e· of We. cpµrtfs-:~¢ci$i..9.;i: . . . . 
lt~s.i.ll,t {~tt~~h copy. pf,tli~iQQiµ;t'~ :o~&'i~n··.~;r ord¢r,. i.f-av:au~b.l~)·:. . ' . . ' ,· . .. ~. : . , .. '• . . . . . . 

•., . 

(7) Ifro*' ~sJ~r-to. Q~~st{~~-.f~)~4.).~r,.Q4e~s·~fon (cl)($.:) i~ "Not ~x~l~~-Wh~. Yi.~ ~h~f n~t,;~iie )br~ {ssu~!-
• •• • ' t. ' • 

. .. 

No 
'·Np 

No 

(e) ·o.t~~d.l:eined..i~s·: I?e,i;ctibe ~y oth~r_procedur~s (.su.cli as h~beas corpus~ adm":listri:i~V~ tem~-~~s;_.'~tc.) that you 

. ~av~ us~d to' exbiu.(st your ~tate re.~ef]ies on GrQund Two : . N/A. 

GROUND THREE: N/A 

(a) Supportin•g facts (Do not argu~ or cite law. Just state the specific· fact~ that:support your 9laim.): 

ER1323 
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{RQv, .ofri S) · 

(b}If yoil tij.d.n.6J.~xl\fiust your state ~e~~di~s ~n: Oro~C,. Three, rx;i)·lain w.l).y: 
·,.. ....... - .. ... . . . . : ·.: . :..::, ....... ,... .. ' 

(c) -~~-t~4?f ~p.p~l: fif:Qrpn~~. T:lir:~e: 

(l)Jfyg.u: ~P.p.eari}Yo~.fu.~.Juci~~pt ()~.smµ.yfo~i~~· _dkl _y.qq tais~ ~i$ .. ~~sµe? 
(2}.lf~~u-~di:i<;it.rctj$e Ui-is }ssue!in y9ur d~ot-.ap.p¢~.I~ Why•; · . · . . . . . .· . .. . ___ _,...,,,___,_ _ _,_,._.,_____,'------'--:---__,_,___.__ 

GI No 

( d) P9~_t~Pil~~l~~~P-.'-~~~.~~~~-~gs: . 
(I) pid.,y.p~ -r~i.~~ •~j-~- is~:u~ :tbro~~·•AiP,,~~t::¢o..4viction ~p!_io~ ·~.¢(itj~~.J~r·:~~P~.~ -~-~t.p,4~ ~- 9bJrrt? . 

· d Yes. . :,_ No ·· · ·: · 
. . . . .. . . . . ... 

.(~) lf:yoll! ~\i~~Jtr. Jg· qµ,7~ti<;>n;• ~~),( 1)-is -~•y. ~~/' s.t~te~ 

·Ty,pe·:of~~i1l9.-1 ·pr. ;p:jtH:i~~-i . 
1'f ~!;'· aAd Jp~~t(91f~f Ule c·aq:rt--w-.lj ...... ~r-.. ~~.ih'-,-::e.._.·.m--: o.,....'_ t.,....io--·n,_~-,cr.'--p~..,.,..;."-Jti.,....•tju-. ....,.~-~s-'-· ··'fi_j..,....·~.d-'-:·.:-: "'-T-----------...,.._. --...... -". --""-'--------

• ·,. • •• , • • ••• • • 1 • 

DQcl<~t:.Qr ntll'l'.1per (if yoµ }mqw): · · 
I • •'•' ' •' • ' • •• • • -· _.:.....;•' • ...__. ____ ,___--'-,-.,....._,..:__,___ ____ ____,..... _ _;__~-...,...._._;,_ 

· bat.e of the cou~•~. ~eci~ion: 

. Result {~tt4ch a copy· ~f ilie ~o~•s ·9p~ion or dtder, ifavaiia:bl~): 

~3) Did yo\l re~eiv~ .ij he~g oil your mod~.P. or petition? Yes IJ No 

( 4) Did you appeal from ·t;lle de.µial 6fyour.1not.ion or p~titi0n? D Yes No 

(5) If yow answ.er to Question (d)(4) is nYes," did y~u raise this issu~ in the appea17 Yes lJJ No 

(6) If your answer to Question .(d)(4) is "Yes,° stijte: 

Name and location of the court where the appeal was nled: 

Docket or case number (ifyou know): 

Date of the court's decision: 

Result (attach a copy of the court's opinion or order, ihvailable): 

•:•I 
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· (7) ~f your answer to Que:stion (d)(4) or Q~e~tioli·(4)(S) ·i~ •~~," ~~plain: V(hY, s,·oli ·d!f f,iµ$~:~i~}ssue: 
' . ·:•'·· . . .. . . : . 

( e) ·. :P.)~~~ ~e.fu~·«le~; -~e~¢tl~_e· $,;. ~th.~F:J>rbf~d\!ie$ .(sµoh ;~: h~~-~as ·~¢:l)~i -~~{~~ti~~\¢Jri~djl~s;_· ~;_~1) ·tha~· y9u 
u~_~d to·-~·$au~t'yo~.~tJ~t~ ren,iedi~~ ori Gr9und ~.ee: . . . . . 

: • ' • ! ••••• 

NIA 
, , I , , + o+ , • , 0 0 IJ • t 

· .... 

(c) Dir-~ct Appeal of Gt9.~nd Fou.r: 

(1) If you appealed from the judgment of conviction, did you raise this issue'? 

(2) If you did not raise this issue in your direct appea1, expl~ why: 

(d) Post-Conviction Proceedings: 

. d .Yes 6tJ No 

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court? 

0 Yes i No 

(2) If your answer to Qµestion (d)(l) is "Yes," state:, .. 

Type of motion or petition: 
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.t, 

. . 

P~ge 12·· 

Da~e of:.¢~ 9otu:t's d~ci~{d~; ·· . · . :.-----,-'----~.--'-'-.......... _,.,_...;.._ __ ....;......._... __ ____; ____ ..__........_...,__..._,.:.._---,-___ .,...,. 
R~sul.t (att:~ch c¢P.Y o~ p01if.t'~ opm.jt>ri .or '6r.d~t,Jf ~V;ijil~~le ): 

· ·(3) ,D~d--}'OU f~C~.iye a·h~~~g.·9~ your:mQti~n.9.t:p,~tjtitjn?· 
. • • •• t•. • •' ••• 

( 4) ~'id ,yoiN~P.P:~~-fr9.~-J~~ -~.el)\al ·~t y~ili'·p,lP.~~-bp -~t p.:~tj~tj#fl 
· (;) ):t~yput ~~:~~ho·~~~;,~.(~~(4).~$·"¥¢~;,';;~i~,y~Jritj~~-tji,~~. iM~i~lb,::tb~ ,&ppe.al?· 

· .( 6.Hf ~~ur ~$W,~;.~9. :qit~~;tj'd* €~).(~j :j~-i!Y~s/-&~te: . . .. 
NiiJ.n.l: l.~~~fiw jQf-ili~:comt W~~te t)le.-~pp·¢~f:~a,s.,(i~e1l~. 

• 'l ,' •• - • ,> • •• t • ' • • • • • • •• ' • 

. ... ·.· . 

,• 

_sJ Yes 
D. Yes 

'-!q '.Y,Q~ 

:•• No 
·j·:No :, . 

Do,~k~~ or c.a~e.~mii~:er;(~fy9~.}mow).:·· 
• • I •' • • I • ·---~.,...---,-,--~...........,---,---,..-~.......,,..--,-----..-~..,..--.-----,,---~~-, . " . 

· Dai.e of•th~•co:~'.~:~~ci~ioh:. · ....---~--.--~---.--~---......._..,,----~,......_.,.........._-,--~._,.....-r:-----

···R~~ult (li~ch ~copy. of,tli~··~!?UI1'if opilijq~ Or'C~i~¢f, if-ij:V.~ilable):' . . . . . . .. ' 

• 1 

(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) tb,at you 

have used to exhaust your state remedies on 9round Four: N/A 

. ',• 
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13. . P;~~~e.l¢swer .adpifi~~ai qii~·stiQns ~Q'out th~-~titft>~ )'~\lJ® ft.ijng: · · :· .. 11 •• 

(a) . ·. Ha.~~ ~ll'.~~un~:-f~r-·r~ilef~at ;~~;;~Ve r:aise4iin u.ij~~:p~,i\t~~:b~eµ.pt~&-~~~a {o thti liigµeshtaie.cq\)!t . . . . ' . '•. . . . 
. h~viqgj~§.clJc.ti<ifl?- I Y~s t. IZl No 

' . 
If JQ~ ·MS-:W,r .is ''No,'! sta,fe .. wh.jch/gro:un.ds:have-m>t'b.een ~Q ·pr~~enf~d a,i!ij_:gf v~ yoµr :rea!;!.on,(s) .f<;ir i'l.ot. 

' ,• • • • • • • • I ;•, • ' • • • 

(b) Is·tbere::aj);. gt~qli,~· ib:this p~~jt;q~:-~at·.~~~.~~~ ~~e~.i,r~&el)t~,d;:4,:.$,.0_pi¢ .. stat~i9,~·:'.f6.dQ.ra.i .CQ~~: if-.~o_; whic~ . 

~ouhd -~r· ·~av~·not 1;,;~~µ .pr~~-~nfe~ --~~·~t4~e Y.~1:U! ~e·~,~tls f~r not pr;~s~;~~g ,~f~in,: 

.i4 .. 

fu~tb~osted al J· cJ aims in s"tate .eaut:t;·a h 
I , 

... ; .. r:-" : 
•'i. 

0 • o o t o • • t f \ < I O :•,\ O o • 0 

: · 1:t~v:e y.9~ :~1,~vi~~-~ix-:t1;i~~l ~y-~~-:~fi,'itlh~n; -~~pl.i~#tis>nt~i -~0~!;11:·:~ ~_;f¥,e~~-'~.o~)~g-~4"~~i~¢ ~~~Vi¢tjo~ 
. ~ha~·y,Q~!·t~~:~~~~··~·-ill~

7
p.·~Hij~.~? ... . '·Ct . .- .• ::!N-6 . . ·. . . . .. 

. : I; ~'X~~; ,i ~tat.e ;4i~.-~~~-:~:~--.. ~P.9~#.:q~ _i>f1~~ .q~~ ,1:µ,~· .4~¢~efQ.bc~e·1;1~~~r,, ,~~-#.~ · 9~PtQ.¢~e.~~,::.~_¢'.i~~tres• 
ra.i.sed, $,~ .. ~at~ .~f~f;:c?,ui:t!s q~q~sio11,-~~•th!;' result f~;_.~~ch·P~ti~j!:>il, ~J5.~l.~i1.~~~qn; or.:•mcNon-fil~d .. A~pb.. a copy 

ofany coun opini9n pr.:qNlet, iHv.ajJijble. . . .. . .. 

Do you have any'. petition or appeal now pend4tg (filed ~nd not decided yet) m ij'ny court, ~ither state or. federal, for 

the.judgment you are challenging? Yes 
. . 

If 11Yes,11 state the name and location of the court, the doeket or case number, the type of proc(ledjng, and 'the issues 

rajsed. 
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A024'l Paged4. . .. 
. · (Rev. OJ/iS) . 

lo. . . qis,e th,e lµld_.,<:I_!lr~ssj_· if you kn~Y(;. of.eij~b; attAm~y wn·b r~Pt~seqteJ,.~OU in ·1h~."fol1oW.~g ~~$,¢S 'of:the ... 
' J~d.gjn~~t-~-~~ ?:fe c;}i~il¢~~g: ' · . · . . . . . 1 

: • 

,· . . . . 
( ~) A~ preliminary h~~g: 

•• • I 

Cb) ~~.~ai~~"t ~tl .. pl~~; _i-'S_ .. _a_m_e __ .......;__· ·-".,.:..:' ..... ~\,--~_· __ .,....,_-.------'...,..._.;.;..._...:..a......-,---,.__,_-,--..__,.. _____ -,--____ 

.(c) :At-trialt 

(d)' At seute4cing: 

JJam.es Warden. 

(b) Qive the. date the otll~i' sentence W(lS •imposed; 

(c) Give the ~ength ofthe other sentence: 

' .... •t :· '• 

N/A 

(d) Have you filed, or dp you plan to file, an~ petitiqn that challeng~s ~e jud~ent or· sentence to ~e serv~d in the 

future? .(J No 

18. TIMELINESS OF PETITION: Ifyoµr judgme·nt of conviction became final over one year ago, you must explain 

why the one-year statute of limitations as contained in 28 U.S.C, § 22.44(d) does not bar your petition.* 

Ne~ly discovered evidence by petitioner after exhaustion of appeal. 
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P!!ge 15 

... .., ........ t .... ·-'-,--,-..---'-...,__ ___ ___, __ --,-__ _;"'-"-ti,· ....... ·,• 1·_----.-_---.-_------,.---',--·-· ...,.·_ ... ___ ..,__ ...... ·-

,· ,", . 

* 'fl1e Ailtit~rrorism and Effective Death Penalty Act o'f 1996 ('\AEDPA") as contained in 28 u.s.c. § 2244(d) provides in 

part t;hat: 

( 1) A one-year p~riod of li~itation shall apply to an application for a writ of haoeas corpus by a person in 
custody pursuant to the judgment of a State court. The lirn.it~tion period sn~l run-from the late~t of -

(A) 

(B) 

(C). 

(D) 

the date on which the judgment became final by ¢e conclusion of direct review or the expiration 
of the time for seeking such review; 

the date on which the impediment to filing an application cre~ted by, State action in violation of 
the Constitution or laws of the Unit~ States is removed, if the applicant was prevented from· 
filing by such state action; 

the date on which the .constitutionai right asserteq was initially recognized by the Supreme Court, 
, , if the right has. been newly r~pognized by the Supreme ColJrt and made retroactively appJicable to· 
· cases on collateral review; or· · · . · 

the dclte oh whioh the factual predicate of the claim or clain1s pres~nted .could .. have been 
discov.ered through the e~ercise of dµe diUgence. 



App. 501

AP~41 . 
(~Q\\ 0-~/fS)' 

• Case 2:18-cv-00580-KJM-DB· Document 1 Filed 03/16/18 ·page 15 of 20 

a) · Jt!lft:Q~:u1:.~;;:~~~:;tJ1&:ii11:::t%~::t~lt~J:/;fJJ!lll:1:th 
· 

mider-th1s suo·s~ctfoii. . . . . . · · . ·. . · 
,' . . . . ,· .. --. . . . . . . . . . . 

T.fi~~~fore~ p~ti~onet ~~~:tp.at-the ~ourt,grant ~e foJ.fowi.p_g I'eUef: _ Grat;a.t• Ha-bea a,, rf=m~an_d 1 r~vers~ and 

an; ot;ber propE;lr .relief ·tb~t tl;lh- l!on~r~bl (it_ cour.t sees.fit·-· 

I de~Iiiti'(of !J~#ify;,~~~; 9t·'l$;~ \!i\ll~r;ii~Ji,lftYi9f)'l~~tw.i~lli~f</.,ti~¥iJiif:lt!G\'iikiiM~~'WM~~tJf l~ Petilt@fut 

WF(t Jr H@~i~ G~IJ!~ Will' il!\l<i~~ m Uie jlt/~01j ·~~iifug. ~•telli : 3 jl \i lb . . ... · . . : (mQiitl!, illi!~; ye.;r ), . 

If the person signing is·not pet~tioner, state relationship to petitioher and ex.plain w y petitioner is not signing this petition. 
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EXHIBIT "A" 
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\ 1 

SERIAL RAPIST COP ARRESTED FOR RAPING, KIDNAPPING 5 WOMEN ON DUTY 
0 II 

http:/,\w,w.nmm.us/serial•rapi st-cop-arresled-f or-raping , !Qdnappi ng • G·'M>n'len• an-dul'/ 1/5 
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Authorities: 2 investigations pe11di11g in 8acram~ntC\ of' Noi1h Winchester while an officer with 
Los By Sam Stanton 

· -ssranton@sacbee.com 

A former Sacramento.area polil;e officer is under inve::;tigatio11 fo1· a series of alleged sexual 
assaults while on duty in Sacramento and San Mal~o counties in recent years, officials confil'med 
Friday. 

No charges have bees-, filed. but authnl'ities confirmed they nrc investigating allegations against 
Noah W. Winchester. who has served as nn officer with the Sacramento Police Depa11ment\ the 
Los Rios Community College District police and most recently. the San MateC> Police 
Depar1ment. The allegations against Winchester involve his time as an officer at Los Rios and 
with ~he San Mateo Department officials said tmd the investigations are·currently underway. 

Winchester was placed on leave i11 Oc1obcr from the San Mareo Police Department and 
subsequently resigned from thot post. He cnuld not be rcnched fo1· conm'lent Friday. Calls to a 
cellphone listed in his name went directly 10 voicemuil und messages left there were not returned. 
San Mareo Police Chief Susm1 E. Mnnheirner t11mounced. earlier this lll()nth that her department 
was inves(igating Hserious and grnve c1llega1ions·· rclnrcd to "se.1<ual impl'opriety by an officer:• 
Manheimer said in a statement that the officer was immedi~tely placed on indefinite leave and 
had his police powers suspended whilt: the Sun Maten Counly district attorney investigated the 
case, That investigation is continui11g and Munh~imer suid the officer resigned before it was 
completed. 

"Although the DA 's criminal investigfition is not yet completed. we tt~ nn organii.ation recognize 
that the thought of someone committing crimilrnl nets while weal'ing an SMPD uniform is deeply 
troubling and rep\.llsive to this department ~nd its 1ncmbers.'' Monheimer said in the May 12 
annollncement. Her statement did IH)l identif'y the officer, but officials confirmed Friday that 
Wincheste1· is the subject under investigation crnd thal talks are ongoing ahout how to handle 
cases in both s·an Mateo and Sacramento if charges ,,ire tiled. 

Steve Grippi.. chief deputy distl'ict tHIMncy for 8ncramcnto l);strict Attorney Anne Marie 
Schubert., said officials in his office m·e investigatillg 1wo allegations nf sexual assault against 
Winchester involving his time as u Los Rio~ c>fflcer. \\We do have two potential victims in 
Sacramento County and there's ,m ongoing investigation." Gdppi s~1id. ··rt does not appear as 
though they were students ... 

Los Rios spokesman Mitchel Ben~on con(Jrmecl thtlt l'he college district's police officials have 
been in contact with Snn Mntco invcstigotMS but · hu<i no details on the ease. He said 
Winchester worked. as an officer for Los Rios from ,Inn, l, 2009 through Jan. 16, 2015 ·and 
left for the Snn Mnteo job because it offered n significant increftQe in pay. "Our police 
department has been in contact with the San Mnteo DA 's Office." Benson said. HAIJ we know is 
what they are doing,'' Benson said Los Rios otlicial~ were told by the Sacramento District 
Attomefs Office on Friday 'that there wen~ no tict.ive investigations of Wincheste1·. 

(i) 
........ __ , ___ , --- ER1333 
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Winchester first became involved with lnw enforcement as an officer with the Sacramento Police 
Department, although his career rhern was .short~! ived. Department spokesman Sgt. Bryce 
Heinlein said Winchester was employed from Decernhel' 2006 through October 2007. when •'he 
was reJeased from employment." Heinlein said he could not elaborate on why Winchester left. 
but said it occuned before he had complet·ed his proh~1tion. 

Winchester then moved on to the Los Rios dernmment. where he was protiled in a November 
. 2014 article in the American River College student new$pape1', The Americ,m River Current. hi 
will do whatever to keep my student~ snf'e." the new::;paper quoted Winchester as saying during a 
ride•aJong a student reporter took with !lw officer. During Winchester·s lime at Los Rios. 
Sacramento police began fl sexual t1$snull inv~::;tigutior, or him but no charges were filed. 
Heinlein said thnt probe began in 201.3 nnd thnt Los l~ios officials were notified of it at the 
time, --
J:11=;' 

A second probe of Winchester involving a ::;exuaf assault tillegation also was conducted by the 
Sacramento She1•ifrs Depamnent. Sgt. Tony Tt1rnbull snid in an email that the probe involved~ 
2013 incjdent tha~ was no( reported to fllllhMitic~ until 20 IS. ntter Winchester had left Los Rios. 
No chnrges have been tiled in that cnse. either. and (mtq 'investigations remain open,.!. 

Benson said he could no( discuss personnel issue~ involving empl(.)yees\ but said "there are no 
records of Officer Winchester being pluc.ed on leave during his tenure as a Los Rios police 
officer." 

He added that the distl'ict i11vestigur1.1s all complHint~ ngai,rnt employ~es and ··would take 
significant and seriou~ personnel nction" ii' un investigation fraind wrnngd{)ing. 

Sam Stanton: 916-321 l 091, @StanronSam 
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1 XAVIER BECERRA, State Bar No. 118517 
Attorney General of California 

2 TAMI M. KRENZIN, State Bar No. 183925 
Supervising Deputy Attorney General 

3 BRIANR. MEANS, State Bar No. 158368 
Deputy Attorney General 

4 1300 I Street, Suite 125 
P.O. Box 944255 

5 Sacramento, CA 94244-2550 
Telephone: (916) 210-7742 

6 Fax: (916) 324-2960 
E-mail: Brian.Means@doj.ca.gov 

7 Attorneys for Respondent 

8 

9 

10 

11 

12 

IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF CALIFORNIA 

13 TONY KHONG, 

14 

15 

16 

17 

18 

19 

v. 

SCOTT FRAUENHEIM, 

2: 18-cv-00580-KJM-DB 

Petitioner, ANSWER TO PETITION FOR WRIT OF 
HABEAS CORPUS 

Respondent. 

20 Pursuant to the order of this Court, Respondent, Scott Frauenheim, Warden, answers the 

21 petition for writ of habeas corpus as follows: 

22 I. 

23 Petitioner Tony Khong is lawfully confined by Respondent pursuant to a valid judgment of 

24 the Superior Court of the State of California, County of Sacramento, Case No. 12F05779. 

25 II. 

26 Petitioner was convicted of two counts of pimping a minor under 16 years of age (Cal. 

27 Penal Code§ 266h(b)(2) (counts one & two)), one count of pandering a minor under 16 years of 

28 age (Cal. Penal Code§ 266i(b)(2) (count four)), and two counts of human trafficking a minor: 
1 

Answer to Petition for Writ of Habeas Corpus (2: 18-cv-00580-KJM-DB) 
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1 (Cal. Penal Code§ 236.l(c)(l) (counts seven & eight)). The trial court sentenced Petitionel' to an 

2 aggregate determinate term of 20 years. 

3 III. 

4 Petitioner appealed his conviction to the California Court of Appeal, Third Appellate 

5 District. (Lod. Docs, 1-2.) The Comt of Appeal issued its decision on June 8, 2016, modifying the 

6 judgment to: (1) impose u_pper term sentences of eight on counts one and two, pimping a 

7 minor under 16 years of age (Cal. Penal Code § 266h(b )(2)), and staying execution of those 

8 sentences pursuant to California Penal Code§ 654; and (2) imposing an upper term of eight years 

9 on count four, pandering a minor under 16 years of age (Cal. Pen. Code§ 266i(b)(2)), and staying 

10 execution of that sentence pursuant to California Penal Code§ 654, As so modified, the judgment 

11 was affirmed. (Ex. 1.) Petitioner did not seek review in the California Supreme Court. 

12 IV. 

13 On April 10, 2017, Petitioner filed a petition for writ of habeas corpus in the California 

14 Superior Comt. (Lod. Doc. 3.) The petition was denied on the merits in a reasoned decision on 

15 June 6, 2017. (Ex. 2.) 

16 v. 
17 On July 28, 2017, Petitioner filed a petition for writ of habeas corpus with the California 

18 Court of Appeal. (Lod. Doc. 4.) Respondent filed an Informal Response on September 15, 2017. 

19 (Lod. Doc. 5.) Petitioner filed a reply bl'ief on October 2, 2017. (Lod. Doc. 6.) The petition was 

20 summarily denied on October 5, 2017. (Ex. 3.) 

21 VI. 

22 Petitioner filed a petition for writ of habeas corpus with the California Supreme Comt on 

23 November 29, 2017. (Lod. Doc. 7.) On Februa1·y 14, 2018, the petition was denied with a citation 

24 to People v. Duvall, 9 Cal. 4th 464,474 (1995) (petition for writ of habeas ·corpus must include 

25 copies of reasonably available documentary evidence). (Ex. 4.) 

26 VII. 

27 Respondent alleges that Petitioner is not entitled to relief on the merits of his federal claim. 

28 
2 

Answer to Petition for Writ of Habeas Corpus (2: 18-cv-00580-KJM-DB) 
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1 IX. 

2 The relevant state court record consists of the following (in addition to the lodged 

3 pleadings): 

4 Reporter's Transcripts: 

5 Vol. 1 of 3 (pages 1-300); 

6 Vol. 2 of 3 (pages 301-600); 

7 Vol. 3 of 3 (pages 601-826). 

8 Clerk's Transcript on Appeal 

9 Vol. 1 of2 (pages 1-300); 

10 Vol. 2 of 2 (pages 301-427). 

11 /// 

12 /// 

13 /// 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

'( 28 
3 

Answer to Petition for Writ of Habeas Corpus (2:18-cv-00580-KJM-DB) 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 
ANSWER TO PETITION FOR WRIT OF HABEAS CORPUS 

STATEMENT OF FACTS 

The California Court of Appeal's factual summary is set forth below. 

The People's Case-in-Chief 

S.T., a minor, was 17 years old at the time of trial. In 2011, when S.T. was 15 
years old, she met a girl named C.T., also a minor. On a day approximately three 
weeks after S.T. met C.T., she received a text from C.T. asking her to pick her up 
from a gas station in Elk Grove. At the time, S.T. was with her friends Tyrone Tran, 
whom she had lmown for five years, and defendant, whom she had just met that day 
through Tyrone. Defendant, Tyrone, and S.T. went to pick up C.T. in defendant's car. 
Defendant then dropped S.T. off at her home. 

Approximately one week later, S.T. decided to run away. She was experiencing 
difficulties at home; she testified that her mother "was not really mom material." 
When she decided to run away, S.T. called Tyrone and asked him to pick her up. 
Tyrone took S.T. to his house. A day or so later, S.T. again met up with C.T., and 
they began to spend time together. 

Having run away from home, S.T. moved around to "[l]ots of places." She did 
not have a job or any way to earn a paycheck, and C.T. bought food for her. S.T. did 
not lmow how C.T. made money, but she did sometimes see C.T. leave with 
defendant to go somewhere. Defendant would be talking on the phone and he would 
leave the room. When he returned, he would tell C.T. that she had work. C.T. would 
leave with defendant, and she would return approximately an hour later. S.T. did not 
lmow where C.T. would go, but when she returned, C.T. would have money and food. 

At some point during the time between October and December 2011, defendant 
had a conversation with S.T. about how she could earn money. Defendant told S.T. 
that she "could either do this or [she] can just work at the strip bar." When defendant 
stated she could "do this," S.T. assumed that he was referring to prostitution. She had 
never engaged in prostitution before. S. T. lmew it was wrong, she did not want to do 
it, and she lmew that it would be a bad decision, but she felt pressured. S.T. initially 
refused. 

C.T. continued to pay for S.T.'s food. Approximately two weeks after 
defendant's conversation with S.T., C.T. talked to S.T. and asked S.T. to help her. 
C.T. told S.T. that they both had to "do this in order to have a living." S.T. felt bad 
that C.T. continued to provide food for her. She felt that she could no longer let C.T. 
do everything for her, and that she needed to contribute. After considering the matter 
for some time, S.T. "decided to do it." Thereafter, she engaged in approximately 30 
acts of prostitution. 

S.T. did not find her own customers. Defendant made the a1rnngements. 
Defendant would receive a call, leave the room, return, and tell S.T. and C.T. that 
they had work. Defendant was the only person who told her when she had work. 
Defendant, Tyrone, or Stephen Tran would drive them to their destination, usually a 
motel. Sometimes Stephen would drive her to customers' homes. Tyrone had 
introduced S.T. to Stephen Tran at some point after S.T. had run away. If Tyrone or 
Stephen drove, defendant would tell them what to do. She never saw Tyrone or 

,, Stephen make the arrangements. 
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At the motel, a man would be waiting out front. They would follow the man to 
a motel room. Once in the room, they would not discuss with the man how much 
certain acts would cost. Instead, they would "just automatically do it," meaning either 
vaginal or anal intercourse. Sometimes S.T. and C.T. would go together, and other 
times they would go individually. When they went together, one of them would have 
intercourse with a customer while the other waited outside. S.T. would use condoms 
provided by defendant, Tyrone, 01· Stephen. After engaging in intercourse with S.T., 
the man would give money either to S.T. or to defendant. Defendant would be 
waiting outside when they were done. S.T. would receive $40 for each occunence. 
She would give defendant $20. The amount of money she gave defendant was "[d]ue 
to the sex act." When asked why she gave defendant $20, S.T. said, "It was for 
respect. For me, he let me sleep over. He gave me a roof over my head. He gave me 
food. [,O I mean, he gave me a living, like, although it was hard for me." S.T. would 
keep the other $20. S.T. testified that she also bought food for defendant, also for 
"[r]espect." S.T. never gave Tyrone or Stephen money when they drove her. S.T. 
engaged in prostitution from approximately October 2011 to December 2011. 

During this period of time, S.T. was staying at defendant's house and Tyrone's 
house. When she stayed at defendant's house, she stayed in his room with him. S.T. 
testified that defendant's bedroom was on the ground floor, "[r]ight next to" the 
garage. They entered the home through the garage. C.T. would sometimes stay in that 
room as well. They would all sleep in defendant's bed. S.T. testified at trial that she 
had sex with defendant on one occasion. [FN 3] Defendant told her that he was 
"testing [her] to see if it was easy for [her] to have sex with clients." S.T. was not sure 
whether she ever saw defendant and C.T. having intercourse. However, S.T. saw "a 
lot of movements on the bed," leading her to believe that defendant had sex with C.T. 

[FN 3] At the preliminary hearing, S.T. testified that she did not recall 
ever having sex with defendant. 

Eventually, S.T. stopped pa1ticipating in prostitution. S.T. was at defendant's 
house when defendant told her that C.T. and Stephen had been contacted by a police 
officer and that they had to go because S.T. and C.T. were "hot right now." S.T. 
assumed that meant that the police were looking for them. Defendant took S.T. to 
Tyrone's house. That was the last time S.T. saw defendant until trial. 

Detective Derek Stigerts, assigned to the FBI's Innocence Lost Task Force 
dealing with juvenile prostitution cases, testified as an expert in juvenile prostitution. 
Among other things, Stigerts testified that it was uncommon for prostitutes to buy 
food for their pimp out ofrespect. He testified that, customarily, pimps have the 
money, and therefore "it's usually the other way around ... ," although he testified that 
he had "seen where it does happen." 

Officer Noah Winchester of the Los Rios Police Department, which worked 
directly for the Los Rios Community College District, testified that, on December 7, 
2011, he was on patrol at Cosumnes River College. A vehicle drove by playing loud 
music. Winchester initiated a traffic stop. The driver of the vehicle appeared to be 
nervous. Winchester identified the driver as Stephen. A female passenger, who 
looked vety young and who Winchester thought may be truant from a local school, 
appeared to be "overly nervous." Her hands were shaking, her eyes were darting 
around, and she could not sit still. Winchester asked the passenger to step away from 
the vehicle and accompany him to his vehicle. She initially told Winchester her name 
was S.T. After Winchester warned her that providing false information to the police is 
a crime, the passenger stated that her name was C.T., and gave her date of birth, 
indicating that she was 14 years old. Winchester searched·:C.T.'s purse and 
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discovered several emergency contraceptive pills, 20 to 30 condoms, and other items 
of that nature. Winchester placed C.T. in the back of his patrol car and returned to 
Stephen. 

Winchester noticed that Stephen's phone was ringing continuously. Stephen 
gave Winchester permission to look at his phone, and Winchester observed that there 
were a number of missed calls. The caller ID identified the caller as "Tony Khong." 
Additionally, Winchester saw a text message on the phone from "Tony Khong" 
which read, "grab the girl and dip, Nigga." In Winchester's experience, that message 
would be telling the recipient to "go, run." Winchester testified that this text message 
was received during the time the vehicle stop was ongoing. Winchester obtained a 
photograph of defendant and showed it to C.T. She identified the individual in the 
photograph as defendant. Winchester contacted C.T.'s father, as C.T. had been 
reported missing on November 10, 2011. 

C.T.'s father testified that he was contacted by the Los Rios Police Department 
on December 7, 2011, and that the police indicated that they had his missing 
daughter. He picked her up and returned with her to their home in Oroville. 

Sergeant Jeff Morris of the Sacramento Police Department testified that, on or 
around December 19, 2011, he began investigating allegations of pimping, pandering, 
and human trafficking of minors by defendant. Morris spoke with Winchester about 
his encounter with Stephen and C.T. Morris obtained a statement from C.T. on 
January 17, 2012, at her residence in Oroville, At that time, C.T. was 15 years old. A 
little over a month later, Morris interviewed S.T. at her residence. She was also 15 
years old at that time. 

Eventually, C.T. ran away from home again. At the time of trial, C.T.'s father 
had not spoken with her in about a week, and he had not seen her for three months. 
He did not know her whereabouts. 

Cathy Barker was employed by the Sacramento County District Attorney's 
Office, and she was assigned to assist in the investigation of this case. She had met 
with C.T. three times between March and June 2013. Barker described her subsequent 
attempts to get C.T. to appear at the preliminary hearing in this case. On the night 
before the preliminary hearing, C.T. contacted Barker and told her that she would 
appear at the hearing, but, the following day, she did not show up. Barker and other 
authorities continued to look for C.T. as the trial date approached, but they were 
unable to find her, and she did not testify at trial. 

Defendant's Case 

Muey Saetern testified that she was man'ied to defendant's brother. Until 2013, 
she and her husband and their four children lived in the same house as defendant as 
well as defendant's father. As of October 2011, Saetern only worked a few days a 
month, and, otherwise, she would be at home. Saetern testified that, during the period 
between October and December 2011, she never saw defendant bring any girls home. 
She testified that, had defendant brought girls or women home, she would have 
remembered it. Saetern had not heard of C.T. or S.T., and she never saw either of 
those girls at the house. However, Saetern also testified that defendant's bedroom was 
on the ground floor and all the other bedrooms were on the second floor. She also 
said defendant's room was located near the door to the garage. 

Lani Khong,[FN 4] defendant's sister, testified that she was at the house in 
which defendant lived three or four times a week during the period between October 
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and December 2011. She never saw defendant bring girls to the residence. Lani had 
not heard of C.T. or S.T. Lani testified that there was a general restriction in the house 
that defendant could not have people over because of the children who lived there. 

[FN 4] Because she shares the same last name with defendant, we 
refer to this witness by her first name. 

Stipulation 

The prosecution and the defense stipulated that, if Detective Morris was 
recalled, "he would testify that on February the 6th of 2012, he contacted Muey 
Saetern at the ... residence [ where defendant lived], wherein she stated that 
[defendant] does not work and gets home late at night and leaves the residence in the 
morning." 

Verdict and Sentencing 

The jury returned verdicts, finding defendant guilty of two counts of pimping a 
minor under 16 years of age(§ 266h, subd. (b)(2) (counts one & two)), one count of 
pandering a minor under 16 years of age(§ 266i, subd. (b)(2) (count four)), and two 
counts of human trafficking a minor(§ 236.1, subd. (c)(l) (counts seven & eight)). 
The jury found defendant not guilty of one count of pandering a minor under 16 years 
of age. (§ 266i, subd. (b )(2) ( count three).) The jury could not reach a verdict on 
count five, unlawful sexual intercourse with a minor under 16 years of age ( § 261. 5, 
subd. (d)), and the trial court declared a mistrial as to that count. On the prosecution's 
motion, count five was later dismissed in the interest of justice. 

The trial court found the allegation of defendant's prior strike conviction of 
burglary in the first degree to be true. Defendant's Romero motion[FN5] to dismiss 
the strike conviction was denied. 

[FN 5] People v. Superior Court (Romero) (1996) 13 Cal.4th 497, 
17 529-530. 

18 The trial court sentenced defendant to an aggregate term of 20 years calculated 
as follows: the upper term of eight years on count seven, human trafficking a minor 

19 (§ 236.1, subd. (c)(l)), doubled to 16 years for the prior strike conviction, and a two-
year consecutive term (one-third the midterm) on count eight, human trafficking a 

20 minor(§ 236.1, subd. (c)(l)), doubled to four years for the prior strike conviction. 
With regard to counts one, two, and four, the court stated: "I think I will not sentence. 

21 I'm going to stay those pursuant to 654 rather than to sentence." 

22 (Ex. 1.) 

23 HABEAS STANDARDS 
24 Habeas relief may be granted only on the ground that Petitioner is in custody in violation of 

25 the Constitution or laws or treaties of the United States. 28 U.S.C. § 2254(a). "State court 

26 judgments of conviction and sentence carry the presumption of finality and legality," and as a 

27 result "[i]t is the petitioner's burden to prove his custody is in violation of the Constitution, laws 

28 or treaties o£the United States." Snook v. Wood, 89 F.3d 605,:609 (9th Cir. 1996). This burden 
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1 of proof must be carried by a preponderance of the evidence. McKenzie v. McCormick, 27 F.3d 

2 1415, 1419 (9th Cir. 1994); accord Ben-Sholom v. Ayers, 674 F.3d 1095, 1099 (9th Cir. 2012). 

3 Moreover, cases governed by the Antiterrorism and Effective Death Penalty Act (AEDP A), 

4 like this one, are subject to stringent federal standards ofreview. Under AEDPA, a court may not 

5 grant a habeas petition "with respect to any claim that was adjudicated on the merits in State court 

6 proceedings," 28 U.S.C. § 2254( d), unless the state court's judgment "resulted in a decision that 

7 was contrary to, or involved an unreasonable application of, clearly established Federal law, as 

8 detennined by the Supreme Court of the United States,"§ 2254(d)(l), or "was based on an 

9 unreasonable determination of the facts in light of the evidence presented in the State comi 

10 proceeding," § 2254( d)(2). 

11 Under§ 2254(d)(l), the relevant Supreme Comi precedent includes only the decisions in 

12 existence as of the time the state cou1i renders its decision. Greene v. Fisher, 565 U.S. 34, 44 

13 (2011 ). Thus, Supreme Comi cases decided after the state comi' s decision are not clearly 

14 established precedent under § 2254( d)(l) for purposes of evaluating whether the state court 

15 reasonably applied such precedent. 

16 A Supreme Court precedent is not clearly established law under § 2254( d)(l) unless the 

17 Court "squarely addresses the issue" in the case before the state comi. Wi-ight v. Van Patten, 552 

18 U.S. 120, 125-26 (2008) (per curiam); see also Carey v. Musladin, 549 U.S. 70, 76-77 (2006). 

19 "[W]hen a state court may draw a principled distinction between the case before it and Supreme 

20 Court caselaw, the law is not clearly established for the state-comi case." Murdoch v. Castro, 609 

21 F.3d 983,991 (9th Cir. 2010). 

22 To put in another way, a principle is clearly established law "if, and only if, it is so obvious 

23 that a clearly established rule applies to a given set of facts that there could be no 'fairminded' 

24 disagreement on the question." White v. Woodall,_ U.S._, 134 S. Ct. 1697, 1706 (2014) 

25 (quoting Harrington v. Richter, 562 U.S. 86, 101 (2011)), "[I]f a habeas court must extend a 

26 rationale before it can apply to the facts at hand, then by definition the rationale was not clearly 

27 established at the time of the state-court decision.'' Woodall, 134 S. Ct at 1706-07 (internal 

28 quotation marks omitted); accord Dunn v. Madison,_ U.S._, 138 S. Ct. 9, 11-12 (2017) 
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1 (holding that it was not clearly established that "a prisoner is incompetent to be executed because 

2 of a failure to remember his commission of the crime, as distinct from a failure to rationally 

3 comprehend the concepts of crime and punishment as applied in his case"). 

4 An adjudication is "contrary to" Supreme Court precedent if the state court decision is 

5 opposite to that reached by the Supreme Court on a question of law, or if the state court decides 

6 the case differently than the Supreme Court has on a set of materially.indistinguishable facts. 

7 Williams v. Taylor, 529 U.S. 362, 405 (2000). 

8 An "unreasonable application" of Supreme Court precedent is not one that is merely 

9 "incorrect or erroneous," Lockyer v. Andrade, 538 U.S. 63, 75 (2003). Rather, so long as 

10 "'fairmindedjurists could disagree' on the correctness of the state court's decision," that decision 

11 is not umeasonable. Richter, 562 U.S. at 101 (quoting Yarborough v. Alvarado, 541 U.S. 652, 

12 664 (2004)). A state court summary denial is an "unreasonable application" of Supreme Court 

13 precedent only if "there was no reasonable basis/' id. at 98, for the decision in light of the 

14 "arguments or theories [that] ... could have supported[] the state court's decision," id. at 102; 

15 see also Murray v. Schriro, 746 F.3d 418, 465-66 (9th Cir. 2014) ("Relief is warranted only ifno 

16 reasonable jurist could disagree that the state court erred.") (internal citations and quotations 

17 omitted). 

18 The Supreme Court has made clear that § 2254( d) sets forth a "highly deferential 

19 standard[,] ... which demands that state-court decisions be given the benefit of the doubt." 

20 Cullen v. Pinholster, 563 U.S. 170, 181 (2011) (internal quotation marks omitted). "As amended 

21 by AEDP A, § 2254( d) stops short of imposing a complete bar on federal-court re litigation of 

22 claims already rejected in state proceedings," but only ''preserves authority to issue the writ in 

23 cases where there is no possibility fairminded jurists could disagree that the state court's decision 

24 conflicts with this Court's precedents" and "goes no further." Richter, 562 U.S. at 102. "[E]ven a 

25 strong case for relief does not mean the state court's contrary conclusion was umeasonable." Id. 

26 At bottom, "[i]fthis standard is difficult to meet, that is because it was meant to be." Id. at 102. 

27 

28 
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A ruling by the California Supreme Court must be accepted as including a determination 

that the claim lacked merit-with the consequence that deference to the ruling is commanded by 

28 U.S.C. § 2254(d)-unless and until it is affirmatively proven the ruling did not include such a 

determination. See Richter, 562 U.S. at 100 ("Richter has failed to show that the Califomia 

Supreme Court's decision did not involve a determination of the merits of his claim. Section 

2254(d) applies to his petition."), A petitioner may not evade such constraints by a state court 

recital that is "ambiguous" as to whether the merits were decided. Runningeagle v. Ryan, 686 

F.3d 758, 769 (9th Cir. 2012). 

Here, the California Supreme Court denied relief with a citation to ''People v. Duvall, 9 Cal. 

4th 464, 474 (1995)," and stated that a petition for writ of habeas corpus must include copies of 

reasonably available documentary evidence. 1 Duvall does not unambiguously refer solely to a 

basis for denying relief without regard to the underlying merits. While the citation encompasses 

the procedural deficiency of failing to include copies of reasonably available documentary 

evidence, it also covers a simple absence-no matter the procedural issue-of substantive 

grounds for relief. For all a federal court may know ( or even can lmow), the California Supreme 

Court may have ruled the petition was procedurally deficient, lacked substantive lack of merit, or 

both. There could be no serious contention that a com1 cannot decide a case on alternative bases 

when it says so in a reasoned opinion. See, e.g. 1 Harris v. Reed, 489 U.S. 255,264 n.10 (1989). 

It would be just as illogical to suggest the California Supreme Com1 was required to pick one 

alternative or the other-but absolutely not both-merely because the com1, instead of writing an 

opinion, made a more ambiguous recital. Cf Carey v. Saffold, 536 U.S. 214, 225-26 (2002) (a 

court may elect to reach the merits of complaint despite also finding relief barred for procedural 

reasons). Moreover, Petitioner's failure to provide reasonably available documentation 

affirmatively disproved he was entitled to relief. See Singh v. Gonzales, 491 F.3d 1019, 1024 (9th 

1 Duvall cites to People v. Gonzalez, 51 Cal. 3d 1179, 1260 (1990), which rejected the 
notion that a petition can establish a triable issue of fact by relying on speculation. Rather the 
petitioner must "obtain some concrete information on his own before he invokes collateral 
remedies against a final judgment." Gonzalez, 51 Cal. 3d at 1260. On this point, Duvall also 
cites to Karis, 46 Cal. 3d at 656 (petition's assertion of a belief or denial does not matter, and 
establishes no triable issue of facts, when petition does not "offer proof;" too, the "'proof must be 
a demonstrable realify and not a speculative faatter"'). ,, -·= 

10 
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1 Cir. 2007) ("When a party has relevant evidence in his control which he fails to produce, that 

2 failure gives rise to an inference that the evidence is unfavorable to him/') (Internal quotation 

3 marks omitted); accord Rockingham Mach.-Lunex Co. v. N.L.R.B., 665 F.2d 303, 304 (8th Cir. 

4 1981); see also Cal. Evid. Code§ 412; People v. Webster, 54 Cal. 3d 411,457 (1991) (if 

5 declaration omits "significant" information, an adverse "inference arises"). 

6 ARGUMENT 

7 I. 

8 

PETITIONER FAILED TO SHOW THAT No FAIR-MINDED JURIST COULD POSSIBLY 
AGREE WITH THE CALIFORNIA COURT OF APPEAL'S DETERMINATION THAT 
PETITIONER'S BRADY CLAIM WAS UNMERITORIOUS 

9 Petitioner presented his Brady claim to the California Superior Court in a petition for writ 

10 of habeas corpus. (Lod. Doc. 3.) The petition was denied on the merits in a reasoned decision. 

11 (Ex. 2.) Petitioner then brought his Brady claim in a habeas petition filed in the California Court 

12 of Appeal. (Lod. Doc. 4.) The comt summarily denied the petition on the merits. (Ex. 3.) 

13 Richter, 562 U.S. at 101. Finally, Petitioner filed a habeas petition asserting his Brady claim in a 

14 habeas petition filed with the California Supreme Court. (Lod. Doc. 7.) The court denied the 

15 petition with a citation to People v. Duvall, 9 Cal. 4th 464, 4 74 (1995), stating that a habeas 

16 petition must include copies ofreasonably available documentary evidence (Ex. 4).2 

17 Three essential components or elements of a Brady prosecutorial misconduct claim have 

18 been identified. First, the evidence at issue must be favorable to the accused, either because it is 

19 exculpatory, or because it is impeaching. Second, that evidence must have been suppressed by the 

20 state, either willfully or inadvertently. And third, prejudice must have ensued. Youngblood v. 

21 West Virginia, 547 U.S. 867, 870 (2006) (per curiam). Evidence is material only ifthere is a 

22 reasonable probability that, had it been disclosed to the defense, the result would have been 

23 

24 

25 

26 

27 

28 

2 As previously argued, the California Supreme Comt' s citation to Duvall at page 4 7 4 
should be treated as a merits adjudication of Petitioner's Brady claim. See, supra, p. 10. To treat 
the Duvall citation solely as a ruling that the habeas petition was procedurally deficient would 
mean that the Brady claim is unexhausted and subject to dismissal. Castille v. Peoples, 489 U.S. 
346, 351 (1989) (a claim denied by the state's highest court as procedurally deficient, either 
explicitly or by citation of authority, does not exhaust the claim). Alternatively, this Cami could 
deny (but not grant) relief of the Brady claim. 28 U.S.C.§ 2254(b)(2); Cassettv. Stewart, 406 
F.3d 614, 623-24 (9th Cit'. 2005) ("[A] federal court may deny an unexhausted petition on the 
merits only when it is perfectly clear that the applicant does not raise even a colorable federal 
claim:"). ,: '·! •: 

11 

Answer to Petition for Writ of Habeas Corpus (2: l 8-cv-00580-KJM-DB) 

ER1348 



App. 518

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

-28 

Case 2:18-cv-00580-KJM-DB Document 12 Filed 08/07/18 Page 12 of 15 

different. Kyles, 514 U.S. at 434. "A 'reasonable probabilitf of a different result is accordingly 

shown when the government's evidentiary suppression 'undermines confidence in the outcome of 

the trial.'" Id. (quoting United States v. Bagley, 473 U.S. 667, 678 (1985)). Petitioner failed to 

meet this test. 

To begin with, Petitioner did not demonstrate that the prosecution actually or constructively 

possessed exculpatory information relating to Officer Wincheste1· at the time of Petitioner's 2014 

trial. Officer Winchester was not placed on administrative leave from the San Mateo Police 

Department until October 2015, and was not charged by the San Mateo District Attorney's Office 

for sexually assaulting women until July 20, 2016. These events occurred long after Petitioner's 

trial and, therefore, do not constitute Brady material. District Attorney's Office for Third Judicial 

Dist. v. Osborne, 557 U.S. 52, 68-69 (2009) (reaffirming that Brady is a pre-conviction trial right 

and holding that Brady does not apply after conviction). Petitioner relies on a newspaper article 

discussing a 2013 investigation of Officer Winchester by the Sacramento District Attorney's 

Office. (Lod. Doc. 4, Ex. B.) But Petitioner failed to identify any information obtained during 

that investigation favorable to him. Indeed, Petitioner's attorney conceded that he was unable to 

identify any favorable evidence that had been withheld by the prosecution. Petitioner's counsel 

stated that although it appeared "the Sacramento District Attorney's Office was interviewed, at 

some point, about the allegations concerning Noah Winchester, ... [ d]efense counsel does not 

know the particulars of when that occurred, what information the Sacramento District Attorney's 

Office had, the extent of the information the Sacramento District Attorney's Office had, [ or] the 

extent of the information available to law enforcement at any relevant time." (Lod. Doc. 4 at 6.)3 

Undermining Petitioner's Brady claim even further is the fact that the Sacramento District 

Attorney's Office concluded there was no basis for bringing charges against Officer Winchester. 4 

3 It is important to recognize that prosecutors in California "do not have unfettered access 
to personnel files of potential police witnesses and must file a Pitchess motion [Pitchess v. 
Superior Court, 11 Cal. 3d 531 (1974)] for the discovery of confidential information contained 
therein." California Criminal Law, Procedure and Practice, § 11 :26 at p. 271 (2018) ( citing 
People v. Superior Court (Johnson) 61 Cal. 4th 696, 705 (2015)). 

4 The same article represents that a second probe of Winchester involving a sexual assault 
allegation was conducted by the Sacramento County Sheriffs Department concerning an incident 
that was not rep01:~ed to authorities until 2~15. Because any inform~~ion from this second 
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Because Petitioner failed to demonstrate that the Sacramento County District Attorney's Office 

possessed evidence favorable to him at the time of the 2014 trial, his Brady claim fails. See 

Runningeagle v. Ryan, 686 F.3d 758, 769 (9th Cir. 2012) ("[T]o state a Brady claim, [petitioner] 

is required to do more than 'merely speculate' about" potentially favorable and material 

evidence); Phillips v. Woodford, 267 F.3d 966, 987 (9th Cir. 2001) ("mere suppositions" 

regarding materiality and deliberate suppression of evidence are insufficient); Jensen v. 

Hernandez, 864 F. Supp. 2d 869, 910-11 (E.D. Cal. 2012) (rejecting claim that failure to tum over 

dispatch tapes violated Brady when "petitioner ... made no showing in this court that the 

recordings would have provided evidence favorable to the defense ... [and petitioner's] claim 

that the recordings could have exonerated him is based on pure speculation"); see also United 

States v. Erickson, 561 F .3d 1150, 1163 (10th Cir. 2009) ("A Brady claim fails if the existence of 

favorable evidence is merely suspected. That the evidence exists must be established by the 

defendant."). 

Moreover, Petitioner failed to satisfy Brady's materiality requirement. First, as previously 

argued, Petitioner failed to show that the Sacramento County District Attorney's Office possessed 

evidence favorable to him at the time of the 2014 trial. Absent this evidence, Petitioner cannot 

demonstrate materiality. United States v. Davis, 960 F.2d 820, 827 n.3 (9th Cir. 1992) (stating 

that because the government did not know of witness's misconduct prior to petitioners' 

convictions, "it did not improperly suppress inf01mation pertaining to [the witness's] illegal 

conduct in violation of Brady"). 

Second, admissibility aside, 5 evidence that Officer Winchester had been investigated for 

sexual misconduct was not material for Brady purposes. "Evidence impeaching a witness is 

investigation was not obtained until after Petitioner's 2014 trial, it cannot form the basis for a 
Brady claim. In Brady, the Court held that that due process requires a prosecutor to disclose 
material exculpatory evidence to the defendant before trial, and the Court has since declined to 
extend that right to the post-conviction content. Osborne, 557 U.S. at 68-69. Thus, any due 
process right to disclosure of exculpatory evidence discovered after Petitioner's conviction is 
barred by the absence of clearly established law. 28 U.S.C. § 2254(d)(l). 

5 The Supreme Court has not clearly established in its precedents whether, in order to 
make out a Brady violation, the undisclosed evidence must be admissible. See Wood v. 
Bartholomew, 516 U.S. 1, 6 (1995) (per curiam) (holding that government's failure to disclose the 
results of a polygraph test was not prejudicial because the results were not admissible in 

.- 1: .-. :; r r .~ 
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1 ordinarily not 'material' because it does not 'refute an essential element of the government's 

2 case." Davis, 960 F.2d at 825. Only "where the newly discovered impeachment evidence is 'so 

3 powerfuP that, if believed, it could render a witness' testimony 'totally incredible,"' and "where 

4 that witness' testimony is the only evidence supporting an essential element of the government's 

5 case," is the impeachment evidence material. Id.; accord United States v. Bartko, 728 F.3d 327, 

6 339 (4th Cir. 2013) ("'In general, evidence whose function is impeachment may be considered to 

7 be material where the witness in question supplied the only evidence linking the defendant to the 

8 crime.' Likewise, we may find impeaching evidence to be 'material where the witness supplied 

9 the only evidence of an essential element of the offense.'" (quoting United States v. Avellino, 136 

10 F.3d 249, 256-57 (2nd Cir. 1998)); see also Smith v. Cain, 565 U.S. 73, 76 (2012) (evidence 

11 impeaching eye witness material where "testimony was the only evidence linking Smith to the 

12 crime," and the eye witness's "undisclosed statements directly contradict his testimony"); see 

13 generally B. Means, Postconviction Remedies,§ 36:9 (Thomson Reuters 2018). Here, Petitioner 

14 failed to show that evidence Officer Winchester was the subject of an investigation would have 

15 been admissible at trial. See People v. Anderson, 20 Cal. 3d 647, 650 (1978) (prior arrests 

16 inadmissible to impeach a witness); People v. Medina, 11 Cal. 4th 694, 769 (1995) ("mere arrests 

17 are usually inadmissible, whether as proof of guilt or impeachment"); People v. Lopez, 129 Cal. 

18 App. 4th 1508, 1523 (2005) ("[I]t is established that evidence of mere arrests is inadmissible 

19 because it is more prejudicial than probative"].) 

20 Officer Winchester had no personal knowledge of the any of the offenses for which 

21 Petitioner was charged or convicted. Officer Winchester simply provided background for the jury 

22 to understand how law enforcement discovered Petitioner in the first place. At most, Officer 

23 Winchester's testimony provided some corroboration of some minor details in S.T.'s testimony. 

24 His testimony was not significant, much less the only evidence linking Petitioner to the crimes. 

25 

26 

27 

28 

evidence); Paradis v. Arave, 240 F.3d 1169, 1178 (9th Cir. 2001); Shell v. Lewis, 2012 WL 
3235798, *7 (N.D. Cal. Aug. 6, 2010). This absence ofclearly established law bars Petitioner's 
claim. W,·ight v. Van Patten, 552 U.S. 120, 126 (2008) (if the Supreme Court cases give no clear 
answer to the question presented, the state court's decision cannot be an unreasonable application 
of clearly established federal law). ''. '·1 

" 
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1 To the contral'y, it was S.T., Petitioner's victim, who provided the bulk of the testimony 

2 directly linking Petitioner to the sex trafficking offenses for which he was convicted. It was 

3 S.T.'s testimony that the jury had to credit in order to convict Petitioner. In contrast, Officer 

4 Winchester never even met Petitioner or S.T., knew nothing about the offenses, and provided no 

5 direct evidence of Petitioner's guilt. Moreover, the matters to which Officer Winchester 

6 testified--the discovery of C.T. with Stephen Tran and Petitioner's texts to Stephen-were not 

7 essential elements of the government's case. Davis, 960 F.2d at 825. As discussed above, Officer 

8 Winchester simply provided an explanation of how law enfol'cement discovered Petitioner in the 

9 first place. 

10 In sum, even if evidence impeaching Officer Winchester's credibility had been presented at 

11 trial, the admission of that evidence would not have "put the whole case in such a different light 

12 as to undermine confidence in the verdict." Kyles, 514 U.S. at 435. Because a fair-minded jurist 

13 could possibly agree with the California Court of Appeal's decision that Petitioner's Brady claim 

14 lacked merit, Petitioner is barred from obtaining federal habeas relief. 28 U.S.C. § 2254(d)(l). 

15 CONCLUSION 

16 Petitioner's application for a petition for writ of habeas corpus should be denied. 

17 Dated: August 7, 2018 

18 
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'"! rr·\~ us. DISTRICT COURT 
-~' .. : :~: "~ DISTRICT OF CALIFORNIA ,. 

--·-· , u~Pvr·, c~~RI'. 

IN THE DISTRICT COURT 
FOR THE EASTERN DISTRICT OF CALIFORNIA 

TONY KHONG, I 
Petitioner, I 

I 
v. I 

I 
SCOTT FRAUENHEIM I 

Respondent. I 

2:18-cv-00580-KJM-DB 
TRAVERSE 
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Petitioner Tony Khong, in pro-per, by way of Traverse to 
Respondent i s.~\Aas-we:i;:,\ :.alleges as follow: 

Petitioner admits that he is in custody as statedhby 
Respondent. However, Petitioner~conterlds that his custody 
is "unlawful" for the·.reasons set forth hereinnand i.in the 
Petition for Writ of .Habeas Corpus and supporting exhibits. 

II 

Admitted as to the cause of Petitioner's detention: 

III, IV, V, VI, IX 

Admitted. 

X 

Petitioner contends that he is entitled relief on the ·grounds, 
as setforth in the Petition: 

Ground One: Brady Violation 

Habeas relief, including but not l:lilmi ted :.to an evidentiary -
he~rrumg, should be granted, for the reasons set forth in the 
Petition and in the Points and Authorities in support,,of the 
Traverse. 
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XI 

Admitted that the AEDPA controls the disposition ·of this case. 
However, Petitioner contends that the state court denials of his 
HatJeasi:cliiJrhs 1·.a:r,e ~contrary to, and result from· an unreasonable 
determination of, cleadly establishedlaw as promulgated by the 
U.S. Supreme Court; an a~e the product of an unreasonable 
determination:1of the facts. 

XII 

Petitioner is entitled to relief on the claims set forth in X. 

XIII 

Acknowledged. 

WHEREFORE, Petitioner respectfully~~~qaests: 

(1) that an evidentiary hearing be granted on Ground 1 

( 2) that: i the court grant writ of habeas corpus 

(3) Appoint counsel to Petitioner 

(4) all other appropiate relief 

Dated: /0 h ( ( r 

Respectfully 

F~ 
Tony Khong 
Pro-Per 
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PRELIMINARY STATEMENT 

POINTS AND 
AUTHORITIES 
IN SUPPORT OF 
TRAVERSE 

Petitioner was charged in SacrarnentoCounty Superior Court 
with two counts of pimping a minor under 16 years of age(§ 266h 
(b) (2), two counts of pandering:1a minor under 16 years of age 
(§ 266i(b)(2), one count of unlawful sexual intercourse with 
a minorunder 16 years of age(§ 261.S(d) ), two counts of human 
trafficking a minor(§ 236.1(c)(1) )and a prison prior enhancement 
(§ 667(B)-(i) *Nd §1170.12). The jury reached verdicts that found 
Petitioner guilty ofl: two counts of pimping a minor under 16 yrs 
of age (§266h(b)(2)):~ne count of pandering a minor under 16 yrs 
of age (§266i(b)(2))i two counts· of human trafficking a minor 
(§236.l(c)(l))~ The jury found petitioner not guilty of one 
count of pandering a minor under 16yrs of age (§266i(b)(2))J The 
jury could notreach a verdict on count five, unlawful sexual 
intercourse with a minor under 16 yrs of age (§261.1(d)) and 
trial court declared a mistrial as to that count. On the prosecu~ 
tton's motion, count five was later dismissed in the interest 
of justice. Prior strike conviction allegation found true by 
trial court. 

Trial court imposed sentence of 20yrs calculated as follow: 
ufper terms of 8yrs on count seven, hum~n trafficking a minor 
(s236.1(c)(1), double to 16 yrs for the strike prior, and two 
year consecutive term (one-third midterm) on count eight, human 
trafficking a minor (§236.1(c)(1), doubled to four years for the 
strike prior. With regards to counts one, two and four, the court 
stated: "I think I will not sentence. I'm gain@ to stay those 
pursuant to 654 rather than to ·sentence". 

Brady-Related Violation 

On July 31, August 1,2013, Officer~Noah Winchester (here~tl: · 
after "Winchester"), testified initially about an alleged victim 
Cindy Thao (hereafter "C .. T."), who allegedly made statements to 
him, (Winchester), as to who was involved with the criminal 
allegations. C.T. did not testify. Winchester was testifying 
from his notes:'tand reportnof the initial contact with C.T. at 
a traffic stop. Winchester also testified at trial, (for1,1 
prosecution), as to what C.T. had allegedly reported to him. 
Trial date was April 1, 2014, 
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Habeas Petition Allegations 

Ground ene of the Petition alleges, in sum, that Petitioner's 
Constitutional rights were violated when the prosecution 
committed a Brady Violation as to impeachment evidence about 
one of their witness; who was himself, under investigation for 
sexual misconduct while on duty as patrol officer, named Noah 
Winchester. Violating Due Process Federal Rights. 

LEGAL ARGUMENT 

I. 

PETITIONER'S Brady claim is entitled to reliefon the federal 
claim, because the prosecution used a "government witness'' who 
was under investigation at the time of Preliminary Hearing and 
at the time of Trial. 

The state courts unreasonably found the f~cts, and unreasonably 
applied U.S. Supreme Courtlaw in denying Petitioner's habeas 
corpus claims in the state court. Respondent argues that Petition 
is not entitled to relief on the merits of his federal claim. 
As demonstrated below, Respondent is wrong. 

Respondent correctly points out that, a Brady violation consist 
of Three components or elements. The Respondent incorrectly 
states that Brady violations only pertain to evidence that is 
material. The claim of Brady Petitioner brings forth the three 
basic elements of a Brady prosecritorial misconduct claim. 
Petitioner is not arguing the material value of the evidence 
as it does not ap~ly in this case. 

II. 

RESPONDENT misapplies U.S. Supreme Court law on Brady Violations. 
(Brady V. Maryland 1963). Petit~oners Brady claim has 3 aspects; 
(1) That the Government knew or should have known, that their 
own witness was under investigation, either by their office or 
a sister office. (2) The Government should have disclosed this 
evidence to defense. (3) Even if learning about the investigation 
afterGovernment has an ongoing duty to report such discoveries 
to defense. 

ER1402 



App. 527

Case 2:18-cv-00580-KJM-DB Document 16 Filed 10/18/18 Page 6 of 12 
Applicable Law 

In short, Brady establishes the requirements that are at issue 
here; First, the requirement of Government attorneys prosecuting 
a case, have a duty to learn of any evidence favorable to the 
defendant known to anyone acting on the Governments behalf in 
the case, including police officers. Second, Impeachment evidence 
qualifies as Brady material that prosecution must disclose. 

Prejudice 

Respondent argues that, it was not a Brady Violation because 
the investigation of Winchester was not material for Brady 
purposes (ANS to H.P. at 13). 

Regarding the law applicable to showing prejudice Bra~ 
prosecutorial misconduct, Brady is in itself, prejudice. 

On August 13, 2016, Petitioner learns through his counsel and 
himself that a prosecution witness who testified at trial, Noah 
Winchester, herein known as: (Winchester), was under investiga.,-.1.<> 
tion through the Sacramento Police Department office, for a:: 
series of sexual assaults while on duty including Rape and 
Kidnapping. SGT. Bryce Heinlein states hn exhibits "B", p.g. 
2/4, of habeas) that the probe began in 2013 and Los Rios 
officials were notified of it at the time:--

Respondents angument is without merit! Respondent themselves, 
point out there is three components or elements of a Brady 
prosecutorial misconduct claim. (see Answer-p.g.11, lines 17-
20). 

Petitioner will now point out to this Honorable court, how all 
three components/elements were violated in Petitioners case. 

First, the evidence at issue must be favorable to the accused, 
either because it is exculpatory, or because it is impeaching. 

As in petitioners case,• the evidence at issue is impeaching. 

Second, that evidence must have been suppressed by the state, 
either willfully or inadvertently. 

As in petitioners case, the evidence at issue was withheld 
inadvertently. 
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Government attorneys prosecuting a case have a duty to learn 
of any evidence favorable to the defendant known to anyone , 
acting in the Governments behalf in the case, including 
police officers. (O'Hara V. Brigano,499,437,115 S.Ct. 1555, 
131 L.Ed.2d 490 (1995). (citing Strickler V. Greene, 527 U.S. 
263,292,119 S.Ct 1936, 144 L. Ed. 2d 286 (1999). Impeachment 
evidence qualifies as Brady material that the prosecution must 
disclose. In Re:(People V. Martinez, 103 cal app 4th 1071,1080 
(2002). Prosecution has a duty to obtain prosecution witness's 
criminal history. In Re:(Sealed Case No. 99-3096,185 F.3d 887, 
896 (D.C. Cir. 1999)(Brady violation when U.S. Attorney's Office 
failed to conduct complete search of federal and local law 
enforcement agencies for Brady material). 
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Third, prejudice must have ensued. 

As in petitioners case, prejudice did ensue. 

Petitioner will now elaborate, addressing every element in the 
same 1st, 2nd and 3rd orders. 

First, the evidence was favorable to the accused because "The 
courts have identified two cate~ories of "favorable evidence"; 
(1) exculpatory evidence and (2) imneachment evidence. 
(Turner V. United States 137 S.Ct,2 17 U.S. Lexis 4041,*18(2017) 
Brady reaches "evidence.o,. favorable to the accused, either 
because it is exculpatory, .2£ because it is impeaching") 
(Strickler V. Green 527 U.S. 263, 281-82(1999) "Impeachment 
evidence" is "favorable" evidence within the meaning of Brady, 
(Youngblood V. West Virginia, 547 U.S. 867, 869(2006) 

Second, the evidence was suppressed by the state inadvertently. 
Inadvertence is translated into negligence. 

The state has an ethical duty to learn of and disclose of 
"favorable evidence: re~ardless of its materiality.(Cone V. Bell, 
556 U.S. 449, 470 N.15( 009) 

Evidence is "favorable" if it hurts the. prosecution or helps the 
defense" People V. Earp, 20 cal 4th 826,866(1999), People V. 
Maciel, 57 cal. 4th 482,551(2013). The Government is obliged 
to disclose pertinent material evidence favorable to the defense, 
and this applies not only to matters relating to the credibility 
of Government witness. Giglio V. United States, 405 U.S. 150 
[90 s.ct. 763,31 L.Ed. 2d 104](1972).491 F.2d at 1302 
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No. 
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IN THE SUPREME COURT OF THE UNITED STATES 

TONYKHONG, 

Petitioner, 

v. 

SCOTT FRAUENHEIM, 

Respondent. 

On Petition for A Writ of Certiorari to The United States Court of Appeals for 

the Ninth Circuit 

PROOF OF SERVICE 

I, David A. Schlesinger, declare that on March 22, 2023, as required by 

Supreme Court Rule 29, I served Petitioner Tony Khong's MOTION FOR LEA VE 

TO PROCEED IN FORMA PA UP ERIS and PETITION FOR A WRIT OF 

CERTIORARI on counsel for Respondent by depositing an envelope containing 

the motion and the petition in the United States mail (Priority, first-class), properly 

addressed to her, and with first-class postage prepaid. 

 



The name, address, telephone, and email address of counsel for Respondent is as 

follows: 

David Andrew Eldredge, Esq. 
Office of the Attorney General 
Deputy Attorney General 
1300 I Street, Suite 125 
P.O. Box 944225 
Sacramento, CA 94244-2550 
(916) 210-7753 (telephone)
David.Eldridge@doj.gov

Counsel for Respondent 

Additionally, I mailed a copy of the motion and the petition to my client, 

Petitioner Tony Khong, by depositing an envelope containing the documents in 

the United States mail, postage prepaid, and sending it to the following address: 

Tony Khong 
#G-32579 
CRC - California Rehabilitation Center (Norco) 
P.O. Box 3535 
Norco, CA 92860 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on March 22, 2023 

DAVID A. SCHLE�INGER 
Declarant 
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