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argument. [f] But | wanted 1o make sure that there was a clear record on that case.”
(Italics added.) Having declined to actually object to the prosecutor’s remarks or request
any sort of admonition, defendant forfeited this claim on appeal 8 ( Linton, supra, 56
Cal.4th at p. 1205.) In any event, and to resalve defendant’s claim that his trial counsel
was constitutionally ineffective for failing 1o ohject 10 the atleged instances of
prosecutorial misconduct.? we conclude the comments were not prejudicial,

In Katzenberger, the prosecutor displayed a PowerPoint presentation in closing
argument which began with a blue screen, and. as the presenmtation continued, six puzzle
pieces appeared on the screen sequentially. (Katzenberger, supra, 178 Cal.App.4th at
p. 1264.) The image of the Statue of Liberty displayed in the presentation was
“immediately and easily recognizable . ... (/bid.) When six of the eight pieces of the
puzzle were displayed, over defense counsel’s abjection “[t]he prosecutor went on to tell
the jury that ‘[w]e know [what] this picture is beyond a reasonable doubt without looking
at all the pieces of that picture, We know that that’s a picture of the Statue of Liberty, we
don't need all the pieces of the [sic] it. And ladies and gentlemen. if we fill in the other
two pieces [at this point the prosecutor apparently clicks the computer mouse again,
which triggers the progiam to add the upper lefi-hand rectangle that includes the image of

the torch in the statue’s right hand and the central rectangle that completes the entire

8 Defendant asserts that objection would have been futile becatise the court made
comments indicating that it did not believe the argument here was as problematic as that
in Katzenberger. We disagree, Indeed, it appears from defense counsel’s comment that
the trial court invited defense counse! to object in chambers when it asked if defense
counsel had a problem with the prosecutor’s closing argument. [f defense counsel
thought the comments were objectionable, he could have registered a formal objection
supported by a discussion of Katzenberger and other cases and requested an admonition
and appropriate curative instructions. Because we cannot ussume that an objection and
admonition would have been futile, defendant has forfeited this claim of misconduct,
(Peaple v. Letner and Tobin (2010) 50 Cal.dth 99, 201.)

9 More specifically discussed in-part 11 of the Discussion, post.
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image of the statue], we see that it is, in fact. the [$]tatue of [L]iberty, And T will tell you
in this case, your standard is to judge this case bevond a reasonable doubt.' The
prosecutor argued such standard was met hy the evidence.” (/d, at p. 12635.)

In concluding that the prosecutor committed misconduct, this court stated: “The
Statue of Liberty is almost immediately recognizable in the prosecution’s PowerPoint
presentation, Indeed, some jurors might guess the picture is of the Statue of Liberty
when the first or second piece is displayed. We have viewed the P_owchoint al issue and
we believe most jurors would recognize the image well before the initial six pieces are in
place. The presentation, with the prosecuor's accompanying argument, leaves the
distinet impression that the reasonable doubt standard may be met by a few pieces of
evidence. It invites the jury to guess or jump to a conclusion. a process completely at
odds with the jury's serious task of assessing whether the prosecution has submitted
proof beyond a reasonable doubt.” (Karzenberger, supra, 178 Cal.App.4th at pp. 1266«
1267, italics added.) Additionally. the Katzenberger court took issue with the
quantitative aspect of the display. This court stated that “‘the puzzle of the Statue of
Liberty is composed of eight pieces. When the sixth puzzle piece of the slide show was
in place, leaving two missing picces, the prosecufor told the jury, ‘this picture is beyond a
reasonable doubt,’ inappropriately suggesting a specific quantitative measure of
reasonable doubt, i.e., 75 percent,” (/d. at pp. 1267-1268.) This court concluded: “The
prosecutor's use of an easily recognizable iconic image along with the suggestion of a
quantitative measure of reasonable doubt combined to convey an impression of a lesser
standard of proof than the constitutionally required standard of proof beyond a reasonable
doubt. The prosecutor committed misconduct,” (/. at p. 1268.) However, the
Katzenberger court then went on to conclude that the prosecutor’s misconduct was not
prejudicial. (/d. at p. 1269.)

Similarly, in People v. Otero (2012) 210 Cal.App.4th 865 (Otero), on which

defendant also relies, the prosecutor displayed a PowerPoint slide of a map containing the

|8
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“readily recognized outline of California™ next to the outline of Nevada, (/d. at pp. 869,

873.) The map showed, among other things, a star with the word ** *8ac' ™ where
Sacramento would be, “ ‘San Francisco™ " and " *San Diego® ™ inside the outline of

California, although they were in incorrect locations. * *l.os Angeles' ™ in the southern

part of the state, and the word * ‘Qcean’ ™ to the left of the state where the Pacific Ocean
would be, (/d, at pp. 872-873.) At the bottom of the map appeared the statement:

“Even with incomplete and incorrect information. no reasonable doubt that this is
California.”™ (/d. at p. 869.) The prosecutor, having told the jury that she wanted to
provide an example of reasonable doubt, stated, * "ls there any doubt in your mind, ladies
and gentlemen, that that state is Californin? Okuay. Yes. there's inaccurate information, |
know San Diego is not at the northern part of California, and | know Los Angeles isn't at
the southern, Okay. ‘But my point to you in this—' " At that point. defense counsel
objected and the trial court ordered the PowerPoint slide be taken down. After discussion
outside the presence of the jury, the trial court told the jury to disregard the map as well
as the prosecutor's argument and to follow the definition of reasonable doubt it had
provided. (/d. at p. 870.)

The Court of Appeal, relying on, inter alia, Katzenherger. concluded that the
prosecutor committed misconduct. (Orero, supra. 210 Cal.App.4th at p. 873.) The court
stated: “The use of a diagram such as the one used in this case is simply not an accurate
analogy to a prosecutor's burden to prove beyond a reasonable doubt each and every
element of' a charged off‘ense., Here the diagraﬁw-was identifiable using but one of eight
pieces of information supplied by the diagram (12,5 pereent of the information supplied)
and unlike the puzzle in Katzenberger, where all picces contained accurate information,
here the diagram contained inaccurate information. making the error more egregious.

Not only is the standard of proof reduced to substantially below the condemned
percentage in Katzenberger, but the jury was informed thal reasonable doubt may be

reached on such slight proof even when some of the evidence is demonstrably false.”
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(Otero, at p. 873.) However, the Orero court found the misconduct to be harmless in
light of the trial court’s instructions, including the curative instruction. (/bid.)

Assuming the prosecutor’s use of the puzzle analogy here (orally comparing the
case to a puzzle with an unknown number of pieces depicting an image of the Eiffel
Tower at the same time the words “reasonahle doubt™ are displayed) constituted the same
sort of misconduct as was found in Katzenberger and Orero. we conclude that any such
misconduct was not prejudicial.

Defendant asserts that the misconduct requires reversal under any standard. The
People counter that defendant’s federal constitutional right (o a fair trial was not violated.
and therefore the federal “harmless beyond a reasonable doubt™ error standard set forth in
Chapman v. California (1967) 386 U.S. 18,24 [17 [..Iid.2d 705. 710-711) (Chapman), is
inapplicable. Instead, the People assert that we must determine whether any error was
prejudicial under the state standard set forth in People v. Watson (1956) 46 Cal.2d 818
(Watson).

We conclude that the alleged misconduct was not prejudicial under either
standard. (See Karzenberger, supra. 178 Cal.App.dth at p. 1269.) There was ample
evidence of defendant’s guilt of two counts of pimping a minor under 16 years of age
(§ 266h, subd, (b)(2)), one count of pandering a minor under 16 years of age (§ 266i,
subd. (b)(2)), and two counts of human trafficking a minor (§ 236. 1. subd. (¢)(1)).

8.T. testified that, at some point during the time period between October and
December 201 1, defendant had a conversation with her about how she could earn money.
Defendant told S.T. that she “‘could either do this or [she] can just work at the strip bar."
When defendant stated she could “do this.” S.T. assumed that he was referring to
prostitution, Although S.T, initially refused. after considering the matter for some time,

S.T. “decided to do it.,” She felt that she could no longer let C.T. do everything for her,

and that she needed to contribute,
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S.T. never obtained her own customers or made the arrangements to meet them. It
was defendant who made the arrangements, $.T. described how that worked. Defendant
would receive a phone call, leave the room, return, and tell $.T. and C.T. that they had
work, Defendant would either then drive §.7T, and/or C.T. to the motel. or he would have
Tyrone or Stephen do so. Once at the motel. S.T. would accompany the client to a motel
room where she would engage in vaginal or anal intercourse with the client. 8.T. would
use condoms furnished by defendant. Tyrone, or Stephen. Defendant would be waiting
outside when they were done. Generally, §.T. would receive $40 for each occurrence.
She would give defendant $20 for gas and for “respecl.” But when the customer paid

defendanl, defendant gave S, T. 340,
S8.T.'s testimony was corroborated by the testimony of Qfficer Winchester, who

pulled over a vehicle driven by Stephen. in which C.T, was a passenger, Winchester
discovered several emergency contraceptive pills, 20 to 30 condoms, and other items of
that nature in C.T.’s purse, When Winchester looked at Stephen’s phone, which had rang
continuously during the stop, he observed that there were a number of missed calls from
an Individual with defendant’s name. Additionally, Winchester saw a text mcésage on
the phone from that individual, which stated, “grab the girl and dip. Nigga.” This event
was consistent with 8,T.’s testimony that defendant was working with Tyrone and '
Stephen. Winchester showed C.T. a photograph of defendant and she identified him,
Additionally, although defendant’s family members testified they saw no girls
visiting defendant in the home where he lived, 8.7."s description of the location of
defendant’s bedroom within the home was congistent with the how Saetern described the
home. Furthermore, from the evidence of the layout of the house. sleeping arrangements
and stipulated fact that defendant stayed out late at night. it can' be reasonably inferred

that defendant was able to smuggle the girls in while the other occupants of the house

slept-upstairs.
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Moreover, defense counsel in closing emphasized at length the beyond a
reasonable doubt burden of proof. and the trial court accurately instructed the jury with
CALCRIM No, 220, Also, using CALCRIM No, 200, the trial court accurately

instructed the jury to disregard anything the attorneys might say that conflicts with the

court's instructions.
As this court stated in Katzenberger, " '[Alrguments of counsel “generally carry

less weight with a jury than do instuctions Irom the court, The former are usually billed
in advance to the jury as matters of argument, not evidence |eitation], and are likely
_viewed as the statements of advocates: the latter, we have often recognized, are viewed ag
definitive and binding statements of the [aw.” [Citation.]’ [Citation.] *When argument
runs counter to instructions given a jury. we will ordinarily conclude that the _iﬁry
followed the latter and disregarded the former. for “[w]e presume that jurors treat the
court's instructions as a statement of the law by a judge, and the prosecutor’s comments
as words spoken by an advocate in an attempt to persuade.” * v (Katzenberger, supra.
178 Cal.App.4th at p, 1268.)

Furthermore, unlike the circumstances in Kurzenberger and Otero, where the
prosecutors dir;ctly and expressly related their analogies and visual presentations to the
reasonable doubt instruction, here, the prosecutor did not display a puzzle or a clearly
recognizable depiction. Nor did she verbally reference the reasonable doubt standard
discussing the puzzle analogy, although admittedly, the words “reasonable doubt” were
displayed on the screen during her comments. Rathér the focus of the prosecutor's
comments was C,T.'s absence as a witness ut trial as the missing puzzle piece,
Specifically, the prosecutor said, *Now we're missing [C.T,]. but we sure have a clear
picture of what that game was about even without her.” Rather than the reasonable doubt
instruction, these remarks related more directly to the instruction that tells the jury neither
side is required to call all witnesses who may have information (CALLCRIM No. 300), or

the instruction that the testimony of one witness can prove any fact. (CALCRIM

D
-2
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No. 301.) In any event, unlike in Katzenberger and Otero. the prosecutor’s remarks did
not expressly' relate to the reasonable doubt instruction: nor did they impact the jury's
understanding thereof or otherwise diminish the burden of ;5:'00f‘.

We conclude, beyond a reasonable doubt, that the jury would have found
defendant guilty in the absence of the prosecutor’s remarks in ¢losing argument.
(Katzenberger. supra, 178 Cal.App.dth at p. 1269: see generally Chapman, supra, 386
U.S. at p. 24.) Thus, we conclude that any misconduct based on this portion of the
argument was not prejudicial.

2. Referring to Matters Outside the Record/Improper Vouching

Defendant asserts that the prosecutor also commitied misconduct by referring to
:matters outside the record in order to demonstrate S.T."s veracity, Specifically, defendant
contends that the prbsecutor’s description in her closing argument of her experience at 8
continuing legal education program concerning how difficult it may be to speak publicly
about sexual experiences improperly suggested to the jury that the prosecutor had an
experience in common with S, T., constituted a form of vouching for S.T.'s veracity, and
encouraged the jurors to view the matter from S.T."s perspective.

Defense counsel made no ohjection (o these remarks during the prosecutor’s
closing argument, Consequently. defendant has forfeited this contention. (Linton, supra,
56 Cal.4th at p: 1205.)

Inany event, * ¢ “[a] prosecutor is given wide latitude during argument. The
argument may be vigorous as long as il amounts to fair comment on the evidence, which
can include reasonable inferences, or deductions to bé drawn therefrom. [Citations.] It is
also clear that counsel during summation may state matters not in evidence. but which are
common knowledge or are illustrations drawn from common experience. history or
literature,™ [Citation,] “A prosecutor may *vigorously argue his [or her] case and is not
limited to “Chesterfieldian politeness™ * [eilation] ... . " [Citation.] Nevertheless. ‘[a]

prosecutor is prohibited from vouching for the credibility of witnesses or otherwise
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bolstering the veracity of their testimony by referring to evidence outside the record,
[Citations,] Nor is a prosecutor permitied to place the prestige of [his [or her]] office
behind a witness by oftering the impression that |he Jor she]] has taken steps to assure a
. witness's truthfulness at trial, [Citation.] However, so long as a prosecutor’s assurances
regarding the apparent honesty or reliability of prosecution witnesses are based on the

“facts of [the] record and the inferences reasonably drawn therefrom, rather than any
comments cannot be characterized

purported personal knowledge or belief.” [his {or her],
as improper vouching.' " (People v. Ward (2005) 36 Cal.4th 186, 215.).

We disagree with defendant's characterization of the prosecuror’é remarks as
addressing facts not in evidence and vouching for 8.7.'s veracity or credibility. Rather,
we consider these remarks to be illustrative of the difficulty a witness in $.T.'s
circumstances could have in testitying about sensitive and patentially embarrassing
matters. In light of the wide latitude alforded advocates during argument, we are of the
opinion that, here, the prosecutor did not substantively raise facts beyond the evidence,
but rather the argument illustrated something that is a matter of common'knowledge and
experience, specifically that it would be awkward and difficult to discuss sensitive
matters of a sexual nature before a room of strangers. (See Ward, supra. 36 Cal.4th at
p. 215: see also People v. Loker (2008) 44 Cal.4th 691, 742 [in discussing the subject ofa
‘ book, prosecutor did not refer to facts beyond the evidence. but to a viewpoint that was a
matter of common experience].) In telling the story about the embarrassment a person
can feel when asked to tell strangers about the details of an intimate sexual act. the
prosecutar was doing nothing more than giving a permissible ilhustration of human nature
drawn from common knowledge and experience. (See People v. Hill (1998) 17 Cal.4th
800, 819,) Thus, contrary ta defendant's contention, the prosecutor'was not improperly
vouching for 8.T.’s veracity or credibility. Moreover. the record demonstrates that the

prosecutor did not appeal to the jurors to find defendant guilty based on sympathy or
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placing themselves in §.T.’s position. .(See penerally People v. Arias (1996) 13 Cal.4th
92, 160.)

In any event, even if.we determined that the prosecutor committed misconduct
through the deScriptién of her experience in a continuing legal education program, we
would conclude that such misconduct was harmless. This misconduct did not implicate

defendant's constitutional right to a fair trial or render his trial fundamentally unfair.

Accordingly, the state standard set forth in Watson, supra, 46 Cal.2d 818 applies, Under |
Watson, we determine whether it is reasonably probable that, but for the error. the jury |
would have reached a result more favorable to defendant. (/d. at pp. 835-836.) “[Tlhe
Watson test for harmless error ‘focuses not on what o .rc*asonablc jury could do, but what
such a jury is likely to have done in the absence of the error under consideration. In
making that evaluation, an appellate court may consider. among other things, whether the
evidence supporting the existing judgment is so relatively strong, and the evidence
supporting a different outcome is so compararivelv weak, that there is no reasonable
prabability the error of which the defendant complains alfected the result.” ™ (People v.
Beltran (2013) 56 Cal.4th 935, 956.) '

Based on the evidence discussed ante. we conclude that it is nol reasonably
probable that the jury would have reached a result more favorable to defendant if the
prosecutor had not made the argument about which defendant belatedly complains,
(Watson, supra, 46 Cal.2d at pp. 835-836.) Furthermore, as we have noted, the trial court
explicitly instructed the jury: “Nothing thal the attorneys say is evidence. In their
opening statements and cloging arguments, the attorneys discuss the case. but their
remarks are not evidence.” (CALCRIM No. 222, as given to the jury in this case,)
Additionally, the trial court instructed the jury thal it was not {o “let bias, sympathy,
prejudice, or public opinion influence your decision.” (CALCRIM No. 200. as given to
the jury in this case.) We presume that the jury followed the instructions given by the

trial court. (Katzenberger, supra, 178 Cal.App.4th at p. 1269.) Any misconduct by the

25
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prosecutor in describing her experience in the continuing legal education class did not -

prejudice defendant.

3. Appeals to the Jurors' Passions
Defendant asserts that the prosecutor committed misconduct in appealing to the

passions of the jurors during her closing argument. In this regard, defendant observes
that the prosecutor repeatedly invoked the notion that the crimes committed here were not
merely committed against the (wo victims, but against the community itself. According
to defendant, the prosecutor’s repeated references (o the erimes having heen committed
against the community “urged the jurors (o conviet this defendant in order to protect
community'values,”

Defense counsel made no objection (o these remarks in the prosecutor's closing
argument. Consequently, defendant has forfeited this contention as well. (Linton, supra,
56 Cal.4th at p. 1205.)

“‘It is, of course, improper to make arguments (o the jury that give it the
impression tbat “emotion may reign over reason,” and to present “irrelevant information
or inflammatory rhetoric that diverts the jury’s attention from its proper role, or invites an

irrational, purely subjective response.™ * ** (Linton, supra, 56 Cal.4th at p. 1210.)
Defendant is correct that a prosecutor may not urge jurors to convict a criminal defendant
in order to protect community values. ** “The evil lurking in such prosecutorial appeals is
that the defendant will be convicted for reasons wholly irrelevant to his own guilt or
innocence. Jurors may be persuaded by such appeals to believe that, by convicting a
defendant, they will assist in the solution of some pressing social probigm. The
amelioration of society’s woes is far too heavy a burden for the individual eriminal

defendant to bear,” ™ (United States v. Weatherspoon (9th Cir, 2005) 410 F.3d 1142,
1149, quoting Unired States v. Monaghan (D.C. Cir. 1984) 741 F.2d 1434, 1441, fa,

omitted.)
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While the prosecutor’s comments to which defendant objects here may have
veered close to the line, the challenged remarks served the valid purpose of emphasizing
the jury's responsibility to see thai justice is served despite these particular victims'
standing in society as runaways who engaped in acts of prostitution. In other words,'the
remarks emphasized that these victims should be trealed like every other vietim in the
eyes of the law. As the prosecutor noted. “na one is beneath the law. What that means,
you don’t have to be beautiful. You don't have to he smart. You don't have to be
articulate. You don’t have to have a mom that loves you to deserve equal justice under
the law.”" Moreaver, the prosecutor made no mention of defendant’s guilt when she made
these remarks, so there was no express suggestion that the jury should convict defendant
to protect the community, The co{nmcnts did not amount (o misconduct, '

Even were we to conclude that these remarks constituted misconduct; defendant
did not sustain any prejudice. Based on the evidence presented, it is not reasonably
probable that, had the prosecutor not reﬂ-:n:cd to the crimes committed against the
community on a number of occasions, the jury would have reached 4 result more
favorable to defendant. (Watson, supra, 46 Cal.2d at pp. 835-836.) Additionally, the
trial court instructed the jury that it was not to *‘let bias, sympathy, prejudice, or public
opinion influence your decision,” (CALCRIM No. 200. as given to tﬁe_iury in this case.)
Again, we presume that the jury followed rhe instructions g?iven by the trial court,
(Katzenberger, supra, 178 Cal.App.4th at p. 1269.) Defendant was not prejudiced by this
alleged misconduct.

4. Cumulative Effect of Alleged Prosecutorial Misconduct

Defendant also asserts (hat the cumulative cffect of the prosecutorial misconduct
resulted in a significant impact on the jury’s verdict, and that reversal is required,
(People v. Jasso (2012) 211 Cal, App.4th 1354, 1378.) We disagree. We have reviewed

all of defendant’s claims and find no cumulative prejudicial error warranting reversal.

(People v. Tully (2012) 54 Cal.4th 952, 1048,)

27

App. 443

ER1263




Case 2:18-cv-00580-KIM-DB  Document 14-7 Filed 08/29/18 Page 55 of 97

II.  Ineffective Assistance of Counsel

Acknowledging that his trial attorney did not objeet to maost or all of the alleged
instances of prosecutorial misconduct, did not request any admonishments, and did nat
request any curative instructions. defendant asserts that he was denied his constitutional
right to the effective assistance of counsel.

Ta establish ineffective assistance ol counsel, a defendant must show (1) counsel’s
performance fell below an objective standard of reagsonableness under prevailing
professional norms, and (2) the deficient performance prejudiced defendant. (Strickland-
v. Washington (1984) 466 U.S. 668, 688, 691-692 I'Sd L..1d.2d 674, 693-694, 696]
(Strickland); People v. Ledesma (1987)43 Cal.3d 171, 216-217 (Ledesma).)

" ‘Surmbunting .S;tric/ciand’s high bar is never an easy task," " (Ha'r:‘ing'ron v. Richter
(201 l)‘562 U.S. 86, [1781..Ed.2d 624, 642] (Richter). quoting Padilla v. Kentucky
(2010) 559 Us. 356,371 [176 1..Ed.2d 284, 297].)

' In parts 1.D.2. and 1.D.3, of the Discussion, ante, we have concluded that the
instances raised by defendant did not constitute prosecutorial misconduct. Counsel
cannot be faulted for abstaining from futile or meritless abjections, (People v. Price
(1991) | Cal.4th 324, 386-387; sec also People v. Stratton (1988) 205 Cal.App.3d 87,
97.) Accordingly, in connection with these contentions, we conclude that counsel's
performance did not fall below an objective standard of reasonableness.

Even assuming the prosecutor's closing arguments constituted misconduct as
asserted by defendant, and further assuming trial counsel was deficient for féiling 10
object, there is no basis for reversal because defendant has not established prejudice by
showing it is reasonably probable that he would otherwise have obtained a more,
favorable result.

To establish prejudice, “[i]t is not enough ‘to show that the errors had some
conceivable effect on the outcome of the proceeding.” ™ (Richter, supra, 178 L.Ed.2d at

p. 642.) To show prejudice, defendant must show a reasonable probability that he would

28
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have received a more favorable result had counsel's performance not been deficient.
(Strickland, supra, 466 U.S. at pp. 693-694: Ledesma, supra. 43 Cal.3d at pp, 217-218.)

We have concluded, ante. that, even assuming the prosecutor committed
misconduct as alleged by defendant, he was not prejudiced as a result of these instances
of misconduet, individually or cumulatively. For the same reasons we discussed in
concluding that any instance of prosecutorial miseonduct did not result in prejudice to
defendant, in connection with his contention that he was denied the effective assistance of
counsel, we also conclude that defendant has not shown a reasonable probability that he
would have received a more favorable resull had counsel's performance not been
deficient. (Strickiand, supra, 466 U.S. at pp. 693-694: Ledesma, supra, 43 Cal.3d at
pp. 217-218.)

1. Sentencing
A. lmposition of an Upper Term Sentence

1. Additional Background

After counsel made ;heir arguments al the sentencing hearing, the trial court ’
remarked about how childlike 8.7, looked in a photograph introduced into evidence that
was taken of her when she was first interviewed by the police. “And I'm looking in the
face of somebody who could have been ten, innocent, child-like face, dressed in Hello
Kit_ty pajama bottoms. That's what 1 will 1ake ﬁ'mn this case. that photograph: {{] And
if you're not moved by that photograph, nothing will move you. because you look in the
face of a child. She was a child, 14 years of age. She can’t volunteer, She can’t consent.
[1] My goodness. In the testimony, she didn’t know what it meant when somebody
asked her if she had vaginal sex. [} What does that mean? [4] What is that? [{] She
didn't know. She's a kid. She's a child, and she was incredibly vulnerable in this case.”
(Ttalies added.) The trial court went on to say, “[S]he was certainly let down by her
mother, making her one of the most vulnerable victims 4{/7::71 I've seen in this couriroom,

save one that | remember with crystal clarity, [§] And then along came a spider, and the -

29
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spider was Mr, Khong who decided he would take advantage of an opportunity, and take.
advantage he did. []] And by taking these children and pimping and pandering and
human transporting them. it’s hard to imagine that someone can so turn off their emotions
and carry on in that manner. Y] And yes. vou're sniffling today. Mr. Khong, You have
-- you have Kleenex because your -- your eyes well up, but they didn’t seem to when you
took these girls and you did what you did-in the manner that calls for a punishment of the
appropriate type.” (Italics added.)

After finding that defendant was not eligible for probation, the trial court stated its
reasons for imposing the upper term. *I find that the circumstances in aggravation here
were that these victims were particularly vulnerable for the reasons | just stated. Both
were runaways in need of money. Y] I'm following the MATTERS that are outlined in
the probation veport, but they are certainly in keeping with my findings as 1 listened to
this trial. []] The defendant induced others to participate in the commission of the crime
or got on a cell phone, talk‘ed in Vietnamese to {the customers], and then the [customers]
would show up magically at the hotel where he would then drive or have someone else
drive the children to be raped by these men, ta be - 10 have intercourse with these men,
[] The manner in which the crimes were carried out certainly had planning and
sophistication and professionalism. Fe knew exactly what he was doing and exactly how
todo it. It.worked with clockwork precision really. which is devastating. [f] And these
little girls, the one here doesn't even know what it means to have vaginal sex. is being put
into the room with these men and treated us they did. 4] Tony Khong's prior
convictions as an adult and his sustained petitions in juvenile delinquency proceedings
are numerous and are of increasing seriousness, the most recent felony of which was a
residential burglary. And we heard the Facts and circumstances that were presented by
[the prosecutor], very serious, And for that, he served a prior prison term -- not very long
- got out just a couple of years ago. [{] He was on parole and informal probation when

these crimes were committed, and his prior performance on parole and probation, of
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course, were dismal, and his prior performance on juvéni!e probation was also
unsatisfactory.” The court then noted two circumstances in mitigation: pos'itive letters
from various people and, although defendant was 25 years old. the court noted that *he’s
particwlarly youthful," The court then said. “But [ think if anyone's earned the upper
term, it is fhis defendant.” After imposing the upper term doubled. the coyrt added. #The
upper term is certainly appropriate in this case because the defendant was on parole when
the crimes were committed. the crimes against children were committed ;nd because of
his prior experience as a criminal, both ag a juvenile and as an adult.”™. |

2. Analysis
Defendant asserts that the trial court abused its diseretion in imposing the upper

term sentence on count seven, resulting in an appregate term of 20 years imprisonment.
Defendant contends that the facts of this case were not particularly aggravating, and
emphasizes that he was not found to have used violence ¢r to have kidnapped the minor
victims; Defendant further asserts that the tria) court impermissibly used the victims®
youth as an aggravating factor. According lo delendant, the trial court should have
imposed the middle term of six vears, doubled to 12 vears. resulting in an aggregate
sentence of 16 years, .

“We review the Irial court's exercise ol discretion z\t.sentencing for abuse.
[Citations.] We are required to pregume the trial court acted to achieve legitimate
sentencing 6bjectives. [Citation.] A * “decision will nat be reversed merely because
reasonable peoplé might disagree. ‘An appellate tribunal is neither authorized nor
warranted in substituting its judgment for (he judgment of the trial judge.” [Citations.]"’
[Citation.] We may displace the trial court’s decision only if there is a clear showing the
sentence was arbitrary or irrational, [Citation.] A trial court abuses its discretion if it
relies upon circumstances that are not relevant (0. or that otherwise constitute an

improper basis for, the sentencing decision.” (People v. Shenoueda (2015) 240

Cal.App.4th 358, 368-369.)
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We cc’mcl'ude that defendant has failed 10 establish the existence of any grounds by
which he could satisty his hurden ol demonstrating that the trial court abused its .

" discretion and that its sentencing decision was arbitrary or irrational, Defendant appears
to specifically contend the trial court abused i discretion in sentencing him because it
improperly relied on the victims® youth as an aggravating factor, whereas their status as
minors was an element of the charged offenses. However. as can be seen by the trial
court's remarks, the trial court concluﬁed the victims here were “particularly vulnerable”

because they were runaways, homeless and in need ot money, " Detfendant does not

challenge the finding of particular vulnerability, nor could he, * *[Plarticular
vulnerability’ is determined in light of the ‘total milieu in which the commission of the

crime occurred.’ * (People v, Dancer (1996) 45 Cal. App.4th 1677, 1693-1694,

disapproved on other grounds in People v. Hammon (1897) 15 Cal.4th 11 17.‘1 123.) A

victim’s young age together with other circumstances can establish o ‘particular

vulnerability’ " as an aggravating factor. (Dancer, al p. 1694.) Here, the other
circumstances relied upon by the court made the victims particularly vuinerable.

In any event, the presence of just one aggravating circumstance renders it lawful
for the trial court to impose an upper term sentence. ( Péople v. Black (2007) 41 Cal.4th

" 799, 815.) Here, the trial court expressly relied upon the seven circumstances in

aggravation listed in the probation report.!® Thus, even il the court erred in using mere

10 The probation report listed the following aggravating circumstances from California

Rules of Court, rule 4.421: *“(a)(3) The viclims were pﬂlllculdl ly vulnerable. Both

victims were runaways in need of money. [Y] (a)(4) The defendant induced others to

participate in the commission of the crime or occupied a position of lcadership or

dominance of other participants in its commission. [} (a)(8) The manner in which the

crime was carried oul indicates planning, sophistication or protuss:on alism. [9] (b)(2)

The defendant's prior convictions as an adult or sustained petitions in juvenile \
delinquency proceedings are numerous or of increasing seriousness. [} (b)(3) The

defendant has served a prior prison term. [{] (b)(4) The defendant was on parole and
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age as an agéravating factor, defendant has not demanstrated prejudice because the trial
court appropriately relied on other aggravating (actors not challenged hy defendant.
, B. Section 654 1

As the People have noted, the trial court’s pronouncement of sentence for counts
one, two, and four does not comply with section 654, We exercise our authority to
correct that error,

Section 654, subdivision (a), provides in relevant part: “An act or omission that is
punishable in different ways by different provisions of law shall be pm)ished under the
provision that provides for the longest potential term of imprisonment, but in no case
shall the act or omission be punished under more than one provision.™ (§ 654.'suhd. (a).)
At sentencing, with regard to counts one, two. and four. the (rial court stated: *1 think /
will not sentence. I'm gaing to stay those pursuant to 654 rather than to sentence.”
(Italics added.) The trial court’s failure 1o impose a sentence on counts one, two, and
four was unauthorized. '

It is well settled that when a court determines that a conviction is subject to section
654, it must impose a sentence and then stay the execution of the duplicative sentence, the
stay to become permanent upan defendant’s service of the portion of the sentence not
stayed. (People v. Dugf (2010) 50 Cal.4th 787, 796 (Duff); People v. Alford (2010) 180
Cal.App.4th 1463, 1469 (Alfdra’): People v. Salazar (1987) 194 Cal.App.3d 634, 640;
People v. Niles (1964) 227 Cal.App.2d 749, 755-756.) ~This procedure ensures that the
defendant will not receive ‘a windfall of ficedom from penal sanction® if the conviction
on which the sentence has not been stayed is overturned.” (Salazar, at p. 640.) The trial
court thus imposed an unauthorized sentence hy failing first 1o impose a sentence on

counts one, two, and four and then stay execution of' those sentences, (People v,

informal probation when the crimes were committed. [§] (bX5) The defendant's prior
performance on juvenile probation was unsatisfactory,”
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Crabtree (2009) 169 Cal. App.4th 1293, 1327: see Alford, al p. 1472.) Asnoted by the
Peoplc,- because this constituted an unauthorized sentence, it may be corrected at ahy
time. (People v. Sanders (2012) 55 Cal.ath 731, 743, fn. 13 [it is well established that the
appellate court can correct a legal error resulting in an unauthorized sentence, including a
misapplication of § 654, at any time|.)

Here, as in A{ford, we see no reason to remand for resentencing, but will instead
exercise our authority to modify the judgment. (§ 12605 Alford, supra, 180 Cal.App.4th
‘at p. 1473 [rather than remand for a new sentencing hearing, appellate court imposed the
sentencs the trial court would have “undoubtedly™ imposed].) The trial court made clear
its intention to sentence defendant to the upper term on the base term. After recounting
the nﬁmcrqus apgravating circumstances involved in this case, the trial court specifically
stated, "] think if anyone's earned the upper term., it is this defendant.”™ Accordingly, it is
clear that the trial eourt would have imposed the upper term of eight years on counts one
and two. pimping a minor under 16 vears of age (§ 266h, subd. (b)(2)). and the upper
term of eight years on count four, pandering a minor under 16 years of age (§ 266i,
subd, (b)(2)). ' |

Accordingly, on counts one, two, and four. we impose the u;‘n)cr term sentences of
eight years, and stay execution of those sentences. the stay Lo become permanent on the
completion of the sentences as to counts seven and eight. (See Duff; supra, 50 Cal.4th at
. 796.) |

DISPOSITION

The judgment is modified to: (1) impose upper term sentences of eight years on
counts one and two, pimping a minor under 16 vears of age (§ 266h, subd. (b)(2)), and
stay execution of those sentences pursuant (o section 6541 and (2) imposeé an upper term
of ¢ight years on count four, pandering a minor under 16 years of age (§ 266i,

subd. (b)(2)), and stay execution of that sentence pursuant to section 654, As so

medified, the judgment is affirmed.
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The trial court is directed to prepare an amended abstract of judgment and forward

a copy of the amended abstract of judament to the Department of Corrections and
Rehabilitation. '

MURRAY R

We congur;

RAYE PO

HULL .
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Ex-Los Rios, San Mateo police officer booked ,
on sex assault charges

HIGHLIGHTS
Noah W. Winchester was arrested on sexual assault charges

He served with Sacramento, Los Rios Community College District police departments

He was an officer for Los Rios from 2009 through January 2015

BY BILL LINDELOF
blindelof@sacbee.com

A former Sacramento-area police officer who has been under investigation for a series of alleged
sexual assaults while on duty in Sacramento and San Mateo counties in recent years was
arrested Thursday.

Noah W. Winchester, who has served as an officer with the Sacramento Police Department, the

Los Rios Community College District police and, most recently, the San Mateo Police
Department, was anested on a series of felony sexual assault-related charges by the San Mateo .

County District Attorney’s Office.

He was arrested on 22 counts of kidnapping, rape and related charges. The allegations against
Winchester, 31, of Stockton involve his time as an officer at Los Rios and with the San Mateo
department, officials said.

Winchester was placed on leave in October from the San Mateo Police Department and
subsequently resigned from that post.

Los Rios spokesman Mitchel Benson said Winchester worked as an officer for Los Rios from Jan.
1, 2009, through Jan, 16, 2015, and left for the San Mateo job because it offered a significant
increase in pay, He was assigned to American River College the last two years with Los Rios, but
was moved around throughout the district before that, Benson said.

“We are just learning this afternoon of these shocking charges regarding former Los Rios Police
Officer Noah Winchester, and we are appalled to think they could be true,” Benson said ina  (X)
written statement, “We will continue to cooperate with all law enforcement agencies pursuing

this case.”
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“If the allegations are proven to be true, the investigation will outline what steps 1f‘any Los Rios
could take to help the district avoid a similar tragedy in the future,” he said.

Winchester first became involved with law enforcement as an officer with the Sacramento Police
Department, although his career there was short-lived. '
Department spokesman Sgt. Bryce Heinlein said Winchester was employed from December

2006 through October 2007, when “he was released from employment.”

Heinlein said he could not elaborate on why Winchesrer left, but said it occurred before he had
completed his probation.

Winchester then moved on to the Los Rios department, During Wi nchester’s.time at Los Rios,
Sacramento police began a sexual assault investigation of him but no charges were filed.

Heinlein said that probe began in 2013 and Los Rios officials were notified of it at the time.

A second probe of Winchester mvolvmg a’ sexual assault allegatnon also was conducted by the
Sacramento County Sheriff’s Department. Sgt. Tony Turnbull said in an email that the probe
involved a 2013 incident that was not reported to authorities until 2015, after Winchester had

left Los Rios,
Winchester joined the San Mateo department in early 2015 as a “lateral police officer.”

San Mateo Police Department officials first became aware of criminal allegations against
Winchester on Oct. 20. The allegations related to an incident that occwred the previous night,

“Based on the severity of the allegations we immediately placed Winchester on indefinite leave
before his next work shift, and turned the criminal portion of the investigation over to the San
Mateo County District Attorney's Office,” San Mateo police said in a news release,

San Matea police opened an administrative investigation into Winchester's conduct as it related
to department policy and procedures, ’

Additional alleged acts were uncovered during the district attorney’s investigation in both San
Mateo and Sacramento counties, some dating back to 2013,

Rill Lindelof; 916-321-1079, @Lindelofhews
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Authorities: 2 investigations pend
Los By Sam Stanton

ing in Sacramento of Noah Winchester while an officer with

" “sstanton@sacbee.com

A former Sacramento-area police officer is under investigation for a series of alleged sexual
assaults while on duty in Sacramento and San Mateo counties in recent vears, officials confirmed
Friday.

7

No charges have been filed, but anthorities confinmed they are investigating allegations against

Noah W. Winchester, who has served as an officer with the Sacramento Police Department, the

Los_Rios Community College District police and most recently, the San Mateo Police

Department. The allegations against Winchester involve his time as an officer at Los Rios and
with the San Mateo Department officials said and the investigations are currently underway.

Winchester was placed on leave in Qctober from the San Mateo Police Department and
subsequently resigned fram that post. e could not be reached tfor comment Friday. Calls to a
cellphone listed in his name went divectly to voicemail and messapes left there were not returned.
San Matea Police Chief Susan E. Manheimer announced. earlier this month that her depariment
was investigating “serious and prave allegations™ related to “sexual impropriety by an officer.”
Manheimer said in a statement that the ufficer was immediately placed on indefinite leave and
had his police powers suspended while the San Mateo County district attorney investigated the
case. That investigation is continuing and Manheimer said the officer resigned befare it was

completed.

“Although the DA's eriminal investigation is not yet completed. we as an organization recognize
that the thought of someone committing criminal acts while wearing an SMPD uniform is deeply
troubling and repulsive ro this depariment and its members,” Manheimer said in the May 12
announcement, Her statement did not identify.the officer, but officials confirmed Friday that
Winchester is the subject under investipation and that talks are ongoing about how to handle

cases in both San Mateo and Sacramento il charpes are filed.

Steve Grippi. chief deputy district attorney for Sacramento District Attorney Anne Marie
Schubert, said officials in his olfice are investigating 1wo allegations of sexual assault against
Winchester involving his time as a Los Rios officer. “We do have two potential victims in
Sacramento County and there's an ongoing investigation,” Grippi said. “It does not appear as
though they were students."

Los Rios spokesman Mitche! Benson conlirmed that the college district's police officials have
been in contact with San Mateo investigators but had no details on the case. He said

Winchester worked as an officer for Los Rios from Jan. 1, 2009 through Jan. 16, 2015 and
left for the San Mateo job because it offered n significant increase in pay. “Our police
department has been in contact with the San Mateo DA's Office.” Benson said, “All we know is
what. they are doing.” Benson said Los Rios officials were told by the Sacramento District

Attorney's Office on Friday that there were no active investipations of Winchester.
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Winchester first became involved with law enforcement as an officer with the Sacramento Police
Department, although his career there was short-lived.  Department spokesman Sgl. Bryce
Heinlein said Winchester was employed from December 2006 through October 2007, when *he
was released from employment.™  Heinlein said he could nat elaborate on why Winchester left,

but said it occurred before he had completed his probation.

Winchester then moved on to the Los Rios depariment, where he was profiled in a November
.2014 article in the American River College student newspaper, The American River Current, *|
will do whatever to keep my students safe.” the newspaper guoted Winchester as saying during a
ride-along a student reporter took with the officer.  During Winchester's time at Los Rios,
Sactamento police began a sexual assault investigation of him bul no charges were filed.

Heinlein said that probe began in 2013 and that Los Rios officials were notified of it at the

time,

A second probe of Winchester involving a sexual assault allegation also was conducted by the
Sacramento Sheviff’s Department,  Sgt. Tony Turnbull said in an email that the probe involved a
2013 incident that was not reported 1o authorities until 201 5. after Winchester had left Los Rios.
No charges have been filed in that case, either, and both investigations remain open.

Benson said he could not discuss personnel issues involving employees. but said there are no
records of Officer Winchester being placed on leave during his tenure as a Los Rios police

officer.”

He added that the district investigates all complaints npainst employees and “would 1ake
significant and serious personnel netion™ i an investigation found wrongdoing,

Sam Stanton: 916-321-1091, @@Stantonsam

App. 458

ER1278




Case 2:18-cv-00580-KIM-DB  Document 14-7 Filed 08/29/18 Page 70 of 97

EXHIBIT “D”

App. 459 ER1279




Case 2:18-cv-00580-KIM-DB  Document 14-7 Filed 08/2guaw1d 11

Ex-California police officer charged with on-
duty sexual assault of five women

Former officer Noah Winchester allegedly targeted ‘vulnerable women' as young as 17 while with the San
Maten police in northern California

. Sam Levin in San Francisco
Thursday 21 July 2016 18,07 EDT

A former California police officer was charged Thursday with sexually assaulting five women while on
duty, including a 17-year-old girl, and prosecutors say he picked “vulnerable” targets in isolated areas.

Noah Winchester, a 31-year-old formenr officer with the San Mateo police department in northern
California, is facing 22 felony counts of rape, sexual assault, kidnapping and other offenses stemming
from five alleged attacks since 2013,

"They were all vulnerable young women," said Stephen Wagstaffe, San Mateo dlstnct attorney. “He drd
make his selections of victims who he thought would not come forward.”

The disturbing allegations draw parallels to the case of convicted serial rapist Daniel Holtzclaw, a former
Oklahoma City police officer, who was sentenced to 263 years in prison for raping and sexually assaulting

eight women while on duty,

The Holtzelaw trial became a symbol of police ahuse of marginalized women of color after 13 accusers, all
black, testified that the policeman had assaulted them.

Winchester's arrest Thursday morning comes at a time of increasingly tense debates about policing in
America, following multiple high-profile shootings by officers and the killing of five officers in Dallas,
Texas, and three officers in Baton Rouge, Louisiana,

Winchester assaulted his first two victims in Sacramento, the state capital north of San Francisco, where
he previously worked as an officer for a community college district, prosecutors said.

One of two alleged attacks that oceurred in the summer of 2013 involved a 17-year-old victim'near
campus, Wagstaffe said,

“He told her to get into his car, and that's when the Maxual akqauit occurred,” the prosecutor said in a
phorie interview,

The three other cases happened in September and October 2015 in San Mateo, just south of San
Francisco.

The five victims ranged from ages 17 to 35 and representéd multiple races, Wagstaffe said, The most
common thread was that the women appeared to be vulnerable or clzsadvant:u,ed in some way, Some

may have been homeless or “living in tough times", he added,

Riipshwwlheg uardian.comus-news/2016uli21/san-matao- palice-afficer -noah-wnchester - sexial- assaull 13
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suspect was allegedly in uniform and alone in all five cases and made a range of statements to the women
before he assaulted them.,

The attacks happened in different locations, including a motel room and a parking lot, prosecutors
alleged,

“He would take the women and move them to another area," Wagstaffe said,

Winchester, who res1gned from the San Mateo department in February while the investigation was
ongoing, is accused of raping three of the women, attempting to rape a fourth and sex ually assaulting the
fifth vietim,

In multiple cases, the officer touched, the women while they were "unlawfully restrained”, according to a
19-page complaint,

In anincident in San Mateo, he entered an “inhabited dwelling” where he committed the assault, the
charges said.

The complaint further said Winchester committed the assaults by “threatening to use the authority of a
public official to incarcerate” his victims. In one assault, he directly threatened to arrest a woman,
Wagstaffe said, ,

In one of the Sacramento assaults, the officer threatened “to commit a ¢rime which would result in death

and great bodily injury” to the victim, according to the charges. In that case, which involved “forcible oral
copulation”, Winchester allegedly used “force, violence, duress, menace, and fear of immediate and

unlawiful bodily injury to said victim and to another",

In one of the cases not classified as a rape, Winchester stopped the assault after the victim started erying, -
Wagstaffe said.

The first victim came forward at the end of last year, and a subsequent investigation uncovered other
cases, One woman had written about the assault on Facebook, Wagstaffe said,

The prosecutor said it's possible. there could be other cases, noting: "We had two in 2013 and nothing
until 2015 ... That seems unusual,”

The district attorney said that he hoped that if there were other victims, the charges would encourage
them to come forward.

An Associated Press investigation last year also uncovered cases of roughly 1,000 officers who lost their
badges in a six-year period for rape, sodomy and other sexual assaults in the US - a number that it said
was “unquestionably an undercount”. California did not offer records to the AP, because it has no
statewide system to decertify officers for misconduct, the news agency reported.

San Mateo police said Winchester joined the department in early 2015 and that he was placed on
indefinite leave after the department learned of the allegations,

“While we respect the now former officer’s right to due process under the law and the presumption that
he is innocent until proven guilty, we as a department cannot help but be appalled by the nature of these
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disavowed yt1 artment and this eity.

After a local station ABC7 News published an initial report on Winchester in May, San Mateo police chief
Susan Manheimer wrote an open letter, saymg “We as an organization recognize that the thought of
someone committing criminal acts while wearing an SMPD uniform is deeply troubling and repulsive to

this department and its members.” , ,

A student newspaper in Sacramento wrote a pr ofile of Winchester in 2014, T he officer told the reporter:
“I will do whatever to keep my students safe.”

It was not immediately clear if Winchester had retained a lawyer,
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STEPHEN M, WAGSTAFFE, DISTRICT ATTORNEY
County of San Mateo, State of Cahfomua

State Bar No, 78470

400 County Center, Third Floor

Redwood City, CA 94063

By: Alpana D, Samant, Deputy District Attorney

: Talephone (650) 363-4636

Attorney for Plaintiff

SANM*A:'l"EggOUNTY !
JUL 2 0 201

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF SAN MATEQ

o’

THE PEOPLE OF THE STATE OF CALIFORNIA
Plaintiff,
V5, .
NOAH WHITE WINCHESTER
4949 HEARTHWOOD COURT
STOCKTON,CA  O&57bls
Defendant.

I, the undersigned, say,

Cahfomla'

COUNT 1: Pczo9(b)(1) (Felony)

California, the crime of Kidnapping To Commit Anothe

Felony,

away Sherry C.to commil ta
‘ !
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" REPORT NO CR15102001
DA CASE NO. 0733284

FELONY COMPLAINT

| Onor between October 19, 2015 and October 20, 2015, in the County of San Mateo, State of
r Crime in violation of PC209(b)(1), a

was committed in that NOAH WHITE WINCHESTER did unlawﬁxlly kidnap and carry

pe, NOTICE The above offense is a serious felony within the meanin

on information and belief, that in the County of San Mateo, State of

8
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18
19
20

2l
2
23
24

25

.California, the crime of Rape By Threat To Arrest Or Deport in violation‘of'
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of Penal Code Section 1192.7(c). NOTICE: The above offense is a violent felony within the meaning

of Penal Code 667.5(c). -

COUNT 2: PC261(a)(7) (Felony) ‘

On or between October 19, 2015 and October 20, 2015, in the County of San Mateo, State of

PC261(a)(7), a Felony,
was committed in that NOAH WHITE WINCHESTER did unlawfully have and accomplish an act Of

sexval intercourse with a person, to wit, Sherry C.,, not his/her spouse, said act being accomplished by
1

the defendant, NOAH WHITE WINCHESTER threatening to use the authority of a public official to

and said victim reasonably belleved that the

incarcerate, arrest, and deport the victim or another,
]

a serious felony within the meaning

1

perpetrator was a public official. NOTICE: The above offense is
of Penal Code Secli‘on'l 192.7(c),  NOTICE: Conviction of this offense will require the court to

order you to submit to a blood test for evidence of anlibodies to the probable causative agent of

Acquired Immune Deficiency Syndrome (AIDS). Penal Code Section 1202.1, NOTICE Being

charged with this criminal offense can result in mandatory pre-convietion HIWAIDS testing and |

disclosure of the results to a-victim and the Chief Medical Officer of the jail or prison facility where

you are incarcerated pur'suam 1o Penal Code Section 1524.1 and Health and Safety Code sechon '
' i

121055 following a probablc-caus;c hearing resulting in a court order, : ;
i

COUNT 3; PC261(a)(7) (Felony) ;
On or between October 19, 2015 and October 20, 2015, in the County of San Mateo, State of '

" Californie, the crime of Rape By ’ Threat To Arrest Or Deport in violation' of PC261(a)(7), & Fclony.f

was commntted in that NOAH WHITE WINCHESTER did unlawfully have and accompllsh an act of‘

to wit, Sherry C., not histher spouse, said act being accomplished by

sexual intercourse with a person,

the defendant, NOAH WHITE WINCHESTER threatening 1o use the authority of a public official to

incarcerate, arrest, and deport the victim or ancther, and said victim reasonably believed that the
' 2 |
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‘of Penal Code Section 1192.7(¢).
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) . v . [] i
perpetrator was a publie official, NOTICE: The above offense is a serious felony within the meaning

NOTICE: Conviction of this offense will require the courtto |

usative agent of

order you lo submit to a blood test for evidence of antibodies to the probable ca
Acquired Immune Deficiency Syndrome (AIDS). Penal Code Section 1202,1. NOTICE: Being
charged with this criminal offense can result in mandatory pre- convuouon HIV/AIDS testing and

disclosute of the results to a victim and the Chief Medical ()ff‘cer of the jail or pnson facility where

you are incarcerated pursuant to Penal Code Section 1524.1 and Health and Safety Code secuon

121055 followinga probable cause hearing resulting in a court-order.

COUNT 4: PC460(a) (Felony)
On or about September 22, 2015, in thé County of San Mateo, State of California, the crime of Firsé
Degree Burglary, Person Present in violation of PC460(a), a Felony, was comymitted in that NOAH.
WHITE WINCHESTER did enter an inhabited dwelling house and trajler coach and iqhabited ‘
portion of a building occupied by Alicia A., with the intent to commit larceny and any felony.
NOTICE: The above offense is a serious fe!ony within the meaning of Penal Code Section
1192,7(c). It is further alleged that the above offense is a violation of Penal Code Section

462(a). It is further alleged that the above offense is a violent felony within the mcaning of Penal

Code 667.5() in that another person, other than an accomplice, was present in the residence durmg
the commission of the above offense.

COUNT 5: PC664/PC261(a)(7) (Felony)

.

Onor about September 22, 2015, in the County of San Mateo, State of‘Cahfomia, the crime of

. i
At‘tcmpted Rape By Threat To Arrest Or Deport in violation of PC664/PC261(a)(7), a Felony, was'

committed in that NOAH WHITE WINCHESTER did unlawfully attempt have and accomplish an

3
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- vagina, while said person was unlﬁwfu!ly restraiﬁed by said defendant. NOAH WHITE
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act of sexual intercourse with a person to wit, Alicia A., not hisfher spouse, said act being

aceomplished by the defendant, NOAH WHITE WINCHESTER threatening to use the authoerity of a

public official to incarcerats, arrest, and deport the victim or another, and said victim reasonab!y

believed that the perpetrator was a public official. NOTICE: The above offense {s a serious felony.

within the meanmg of Penal Code Section 1192.7(c).  NOTICE: Conviction of this offense will

require the court to order you to submil 1o a blood test for evidence of'anhbodtes to the probable .
causative agent of Acquired Immune Deficiency Syndrome (A1DS). Penal Code Section 1202.1. i

NOTICE: Being charged with timis criminal offense can result in mandatory pre-conviction
HIV/AIDS testing and disclosire of the results to a viclim and the Chief Medicai Officer of the jail !or
pnson facility where you are incarcerated pursuant o Penal Code Section 1524.1 and Health and
Safety Code section 121055 following a probable cause hearing resulting in a cowurt order.

COUNT 6; PC243,4(a) (Felony)
On or about September 15,2015, in the County of San Mateo, State of California, the crime of
Sexual Battery By Restraint in violation of PC241,4(a), a Felony, was commifted in that NOAH
WHITE WINCHESTER did willfully and unl‘awfully‘much an intimaté part of Danielle M., lo wit:;
;
;
WINCHESTER and an accomphce, agnmst the will of said person and for the purpose of sexual n
arousal, sexual grahﬁcanon, and sexual abuse. NOTICE: Conviction of this offensc wil requirc y&u

to register pursuant to Penal Code section 290. Willful failure to register is & crime.

" COUNT7: PC243.4() (Felony), :'
On or about Séptembcr 15, 2015, in the County of San Mateo, State of California, the crime of '
Sexual Baner)} By:Restraint in violation of PC243.4(a), a Felony, was committed in that NOAH %
WHITE WINCHESTER did willfully and unlawfully touch an intimate part of Danislle M..llo wi!{

breasts, while said person was unlawfully restrained by said defendant, NOAH WHITE
4
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WINCHESTER, and an accomplice, against the will of said person and for the purpo

Il an accomplice, against the will of said

|
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se of sexual
ual abuse. NOTICE: Conviction of this offense will require yo:u

i
gister is a crime. !

arousal, sexual gratification, and sex
to register pursuant to Penal Code section 290, Willful failure to re

COUNT 8 PC243.4(a) (Felony) ,
, f Sacramento, State of California, the crime of Se:\(ual5

Batiery By Restraint.in violation of PC243. 4(a), a Felony, was committed in that NOAﬂ WHITE

On or about August 30, 2013, in the County o

WINCHESTER did willfully and unlawfully touch an intimate part of Ashajanee R., to wit: breasts.
ndant, NOAH WHITE WINCHESTER, and

v
'

while said person was unlawfully restrained by said defe

)

an accomplice, against the will of said person and for the purpose of sexual arousal, sexual

gratification, and sexual abuse. NOTICE: Conviclion of this affense will require you to register

pursuant to Penal Code section 290. Wiltful failure to register is a crime.

ENHANCEMENT 1

PC784,7(a): Offenses Commilted in More Than Qne Jurisdiction '

It is further alleged 1hat San Mateo County has jurisdiction in the aboyve count pursuant to

Penal Code section 784.7(a),

COUNT 9: PC243.4(a) (Felony)

]
|
On or about August 30, 2013, m the County of Sacramento, State of California, the crime of Sexua}

Battery By Restraint in violation of PC243.4(a), a Felony, was committed in that NOAH WHITE

WINCHESTER did willfully and unlawfully touch an intimate part of Ashajanee R., to wit: vagma,

while said person was un!awfully restrained by said defendant, NOAH WHITE WINCHESTER, a?d

person and for the purpose of sexual arousal, sexual |

gratification, and sexual abuse. NOTICE: Conviction of this offense will require y'ou to register

pursuant to Penal Code section 290. Willful failure to register is a crime.

3
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the defendant was a public official, . ‘ :
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ENHANCEMENT !
{ , .
PC784.7(a): Offenses Commitied in More Than One Jurisdiction

Itis further alleged that San Mateo County has jurisdiction in the above count pursuant to

Penal Code section 784,7(a).

COUNT 10: PC289(g) (Felony)

the crime of Sexual
i

s committed in that

On or about August 30, 2013, in the County of Sacramento, State of California,
Penetration by Threat of Use of Authority in violation of PC289(g), a Felony, wa
NOAH WHITE WINCHESTER did did unlawfully commit an act of sexuél peneltration, to wit!

finger In(oﬁm’xs, upon Ashajanee R, against her will by threatening to use the authority of a public '

official to incarcerate, arrest and deport someone and said Ashajanee R. had a reasonable belief that

v

to submit to a blood test for

1

NOTICE: Conviction of this offense will require the court to order you

evidence of antibodies to the probable causative agent of Acquired Immune Deficiency Syndrome

(AIDS) Pena) Code Section 1202.1. |
NOTICE Convactnon of this offense wnll require you to register pursuant to Penal Code section 296.
Willful failure to register is a crime. ' ' . J '

NOTICE: Being charged with this criminal offense can result in mandatory pre-conviction '
HIV/AIDS testing and disclosure of the results to a victim and the Chief Medical Officer of théjai( or

prison facility where you are Incarcerated pursuant to Penal Code Section 1524.1 and Health and

Safety Code section 121055 following a probable cause hearing resulting in a court order.

ENHANCEMENT 1

PC784.7(a): Offenses Committed in More Than One Jurisdiction
6
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It is further alleged that San Mateo County has jurisdiction in the above count pursuant (o

Penal Code section 784.7(a).
COUNT 11: PC209(b)(1) (Felony) )

On or about August 30, 2013, in the County of Sacramento, State of California, the erime of |

Kidnapping To Commit Another Crime in violation of PC209(b)(1), a Felony, was committed in that

NOAH WHITE WINCHESTER did unlawfully kidnap and carry away Ashajanee R. to commita

violation of 289. NOTICE: The above offense is a serious felony within the meaning of Penal Code’

Section 1192,7(c). NOTICE: The above offense is a violent felony within the meaning of‘PenaI'Co

667.5(c).

ENHANCEMENT | '
' I’C784..7(a): Offenses Committed in More Than One Jurisdiction "

rsuant to {

‘It is further alleged that San Mateo County has jurisdiction in the above count pu
i

Penal Code section 784.7(a).

_ COUNT 12: PC243.4(a) (Felony)

i
i
On or about August 30. 2013, in the County of Sacramento, State of California, the crime of Sexuai

Battery By Restraint in violation of PC243.4(a), a Felony, was committed in that NOAH WHITE |

WINCHESTBR did willfully and unlawfully touch an intimate part of Ashajanee R., t0 wit~‘breast§

while said person was uhlawfully restrained by said defendant, NOAH WH ITE WINCHESTER, and

an accomplice, agamst the will of said person and for the purpose of sexual arousal, sexual

gratification, and sexual abuse. NOTICE: Conviction of this offense will require you to register

pursuant to Penal Code section 290, Willful failure to register is a crime.

[ENHANCEMENT |
y . i
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PC784.7(a): Offenses Committed in More Than One Jurisdiction

Itis further alleged that San Mateo County has jurisdiction in the above count pursuant to !

Penal Code section 784.7(a). : |
COUNT 1[3:'PC243.4(a) (Felony) :

On or about July 2, 2013, in the County oFSacramc}\to. State of California, the crime of Sexual :

Batiery By Restraint in violation of PC243.4(n), a Felony, was committed in thal NOAH WHITE

WINCHESTER did wfllﬂ.x]ly and unlawfully touch an intimate part of Ashajanee R, to wit:
vagina, while said person was unlawfully restrained by said defendant, NOAH WHITE
WINCHESTER, and an accomplice, against the will of said person and for the purpose of sexual

arousal, sexual gratification, and sexual abuse. NOT ICE: Conviction of this offense will require you

10 register pursuant to Penal Code ;ection 290, Willful failure to register is a crime,

ENHANCEMENT |
PC784.7(a): Offenses Committed i.n More Than One Jurisdiction ' :
Ttis further alleged that San Mateo' County has jurisdiction in the above clount pursuant tf’ !
Penal Code section 784.7(a). ’ '
COUNT (4 PCZB9(g)V(FcIony)

On or about August 30, 2013, in the County of Sacramento, State of California, the crime of Sexval

i “ B '
Penetration by Threat of Use of Authority in violation of PC289(g), a Felony, was commiited in that
'

NOAH WHITE WINCHESTER did did unlawfully commit an act of sexual penetration, to wit!

finger into anus, upon Ashajanee R, against his/her will by threatening to use the authority ofa pubhc

offictal to incarcerate, arrest and deport someone and said Ashajanee R, had a reasonable belief that

[
4

the defendant was a public official.

§ - ' i
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NOTICE: The above ot‘fensc is a serious felony within the meaning of Penal Co
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NOTICE: Conviction of this offense will require the court to order you to submit to a blood test t‘orl

evidence of antibodies to the probable causative agent of Acquired Tmmune Deficiency Syndrome i

(AIDS). Penal Code Section 1202.1. ;
ode section 290.

NOTICE: Conviction of this offense will require you to register pursuant to Penal C :
Willful failure to register {s a crime | ‘
NOTICE: Being charged with this crumnal offense can result in mandatory pre-conviction

HIV/AIDS testing and disclosure of the results to a victim and the Chief Medlcal Officer of theJaSI or
prison facility where you are incarcerated pursuant to Penal Code Section 1524 1 and Health ancl ;

Safety Code section 121055 following a probable cause hearing resulting in a court order. '
' ]

ENHANCEMENT 1
PC784.7(a); Offenses Committed in More Than One.Jurisdiction

It is further alleged that San Mateo County has jurisdiction in the above count pursuant to

\

Penal Code section 784,7(a).
!

COUNT !5: PC209(b)(1) (Felony) ,
l
On or about July 2, 2013, in the County of Sacramento, State of California, the crime of‘Kldnappmg

To Commit Another Crime in vlolatmn of PC209(h)(1), & Felony, was committed in that NOAH ’

WHITE WINCHESTER did un!awfully kidnap and carry away Dcstxny M. to commit rape, |
de Section 1192.7(¢).
|
NOTICE: The above offense is a violent felony within the meaning of Penal Code 667.5(c). !
ENHANCEMENT '

PC784.7(a): Offenses Committed in More Than One Jurisdiction

App. 472
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It is further alleged that San Mateo County has jurisdiction in the above count pursuant 10

Penal Code section 784.7(a),

COUNT 16 PC422(a) (Felony) | |

On or about July 2, 2013, in the County of Sacramento, State of California, the crime of Criminal

Threats in violation of PC422(a), a Felony, was committed in that NOAH WHITE WINCHESTER?

did willfully and unlawfully threaten to commit a crime which would result in death and great bodily

Itis further?

injury to Destiny M., with the spcclf'c mtem that the statement be taken as a threal

alleged that the threatened crlme on its face and under the circumstances in whnch it was made, was

so unequivocal, unconditional, immediate and sp(,clﬁc as to convey 10 Destmy M. a gravnty of

I{is further alleged that the said Destiny M. was

purpose and an immediate prospcct of execulion,
NOTICE

reasonably in sustamed fear of histher safety and the safety of his/her immediate family.

The above offense is a sericus felony within the meaning of Penal Code Section 1192,7(c). .

ENHANCEMENT 1
PC784.7(a): Offenses Committed in More Than One Jurisdiction

't is further alleged that San Mateo County has jurisdiction' in the above count pursuant 1o

chal Code section 784.7(a).

ENHANCEMENT 2

PC667. 61(b)/(E) Special Allegation-Sex Crimea Aggravated Circumstances

Itis t’uriher alleged, within the meanlng of Penal Code section 667.6 1(b)and (e), as to defendant,

NOAH WHITE WINCHESTER, as to Count 16 that the following circumstances apply: Defendan;t

committed the present offense during the commission of a burglary in violation of Penal Code

Section 459,
10
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‘section 290, Willful failure to register is a crime. NOTICE: Adjudication as a ward
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!
COUNT 17: PC288A(c)(2)(A) (Felony) !

On or about July 2, 2013, in the Count& of Sacramento, State of California, the crime of Forcible Oral

as cammitted in that NOAH WHITE

WINCHESTER did unlawfully participate in an act of oral copulation with Destiny M. anddid

1]

Copulation in violation of PC288A(c)(2)(A), a Felony, W |
|

accomplish said act agains! said victim's will by force, violence, duress, menace, and fear of -

immediate and unlawful bodily injury to said viclim and to another, NOTICE: Convipti'on of this

offense will require the court to order you fo submit to a blood test for evidence 0

!

f antibodies to 1he§
n,

i

I

probable causative agent of Acquired Immune Deficiency Syndrome (A1DS). Penal Code Sectio

1202.1. NOTICE: Conviction of this offeise will require you to register pursuant to Penal Code.
H

of the court for ;

this offense and a disposition to the California Youth Authority will require you to provide specimens
and samples pursuant to Penal Code section 296. Willful refusal to provide the specimens and
samples is a crime. NOTICE; The above oftense is a serious felony within the meaning of Penal

Code Section 1192.7(c) and a violent felony within the meaning of Penal Code Section 667.5(c)

ENHANCEMENT 1
_PC784.7(a): Offenses Committed in More Than One Jurisdiction

. 1tis further alleged that San Mateo County has jurisdiction in the above count pursuant to

Penal Code section 784.7(a).

.

. , ENHANCEMENT 2 - .

?

|
|

PC667.61(b)/(E): Special Allegation-Sex Crimes - Aggravated Circumstances . i
It is further alleged, within the meaning of Penal Code section 667.61(b)and (), as to defendant, =
NOAH WHITE WINCHESTER, as to Count 17 that the following circumstances apply: Defendant
1
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committed the present offense during the commission of a burglary in violation of Penal Code

Section 459, ,

ENHANCEMENT 3

PC667.61(a): Special Allegation-Sex Crimes - Aggravated Circumstances ;

Itis further alleged, within the meaning of Penal Code seetions 667.61(a), as to defendant, NOAH :

WHITE WINCHESTER, as to Counl [7 Wit the following circumstances apply: Defendant :

k:dnnppcd the victim of the present offense and the mavement of the victim substanually mcreased;

the risk of harm to the victim over and above tha level of risk necessarily inherent in the underlying

offense.
COUNT 18: PC288A(K) (Felony)

On or about July 2, 2013, in the Coumy of Sacramento, State of California, the crime of Oral

l

Copulauon Under Color Of Authomy in violation of PC288A(k), a Felony, was committed in that !

}

NOAH WHITE WINCHESTER did unlawfully commit an act of oral copulation upon Destiny M,!

agalnst his/her will by threatening to use the authority of & public official to incarcerate, arrest and '

deport someone and said Destiny M. had a reasonable belief that the defendant, NOAH WHITE '

WINCHESTER was a public official. NOTICE: Conviction of this offcnsc will require the court to
order you to submit to a blood test for evidence of antibodies to the probablc causative agent of
]

Acqmrcd Immune Deﬁcwncy Syndrome (AIDS). Penal Code Section 1202,1. NOTICE: Conviction

ure to

0
i
’
'

of this offense will requite you to register pursuant (o Pcnal Code section 290. Willful fail

roglster is a crime. NOTICE: Being charged with this crlmmal offense can result in mandatory pteé:

conviction HIV/AIDS testing and disclosure of the results (o a victim and the Chief Medical Ot‘ﬁcér

of the jail or prison facility where you are incarcerated pursuant to Penal Code Section 1524.1 and;

Heaith and Safety Code section 121 055 following & probable cause hearing resulting in a court order.

12
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ENHANCEMENT 1
PC784.7(a): Offenses Commitied in More Than One Jurisdiction ,

It is further alleged that San Mateo County has jurisdiction in the above count pursuantto

Penal Code seclion 784,7(a).

ENHANCEMENT 2

PC667.61(b)/(E): Special Allegation-Sex Crimes - Aggravated Circumstances

1t is further alleged, within the meaning of Penal Code section 667.61(b)and (e), as to defendant, -,
' I

NOAH WHITE WINCHESTER, as to Count 18 that the following circumstances apply: Defendant

‘commincd the present offense during the commission of 4 burglary in violation of Penal Code

Section 459,
COUNT 19: PC261(a)(2) (Felony)

Onor about July 2 201 3, in the County of Sacramento, State of California, the crime of Forcible '

mitted in that NOAH WHITE wmcnssmi
:
Destiny M.,

Rape in violation of PC261(a)(2), @ Felony, was com

did unlawfully have and accomplish an act of sexual intercourse with a person, to wit,

\

not hig/her spouse, against said pe

immediate and unlawful bodily injury on said person and another. NOTICE: Conviction of this
offense will require the court to order you to submu to a blood test for evidence of antibodies to the

probable causative agent of Acquired Immune Deficiency Syndrome (A1DS). Penal Code Section !

1t for this offense and a !

1202 1.NOTICE is hereby given that adjudication as a ward ofthc Cou

disposition to the Caleomxa Youth Authority will require you lo register pursuant ta Segtion 290 of

the Penal Code. Wnl]ful failure to register is a felony. NOTICE: Conviction of this offense wm

require you to register pursuant to Penal Code section 290, Willful failure to register is a crime.
' 13

'S
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‘meaning of Pena} Code Section 66;7.5(0)

|l kidnapped the victim of the present offense and h
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NOTICE: Adjudication as a ward of the court for this offense and a disposition to the Califomnia !

Youth Authority will require you to provide specimens and samples pursuant to Penal Code section;

|
296, Willful refusal to provide the specimens and samples is a crime. NOTICE: The above offense |is

Section 1192.7(c) and a violent felony within the

+
'

a serious felony within the meaning of Penal Code

' ENHANCEMENT 1

PC784.7(a): Offenses Commitied in Moré Than One Jurisdiction

It is further alleged that San Mateo County has jurisdiction in the above count pursuant to :
; ~ - |
Penal Code seetion 784.7(a). :

ENHANCEMENT 2.

PC667.61(b)/(E): Special Allegation-Sex Crimes - Aggravated Circumstances i

Itis further alleged, within the meaning of Penal Code section 667.61(b)and (&), as to.defendant, 3

ode

I

{
NOAH WHITE WINCHESTER; as to Count 19 that the followmg circumstances apply: Defendan Il'
!
commitied the present offense during the commission of a burglary in v;olation of Penal C :
|

Section 459.

BNHANCEMFNT 3

PC667 61(&) Special Allegation-Sex Crimes - Aggravated Circumstances l
]

It'is further alleged, within the meaning of Penal Code sections 667.61(a),

1
’
‘
t
i

WHITE WINCH‘ESTER, as to Count 19 that the following circumstances apply: Defendant

te movement of the victim substantially increased

14

3
i
I
1
!
|
]
i
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the risk of hatm to the victim over and above that level of risk necessarily inh?rent in the underlying

offense. ‘

COUNT 20: PCZGI(a)(?) (Felony)

On or about July 2, 201 3,in the County of Sacramento, Stale of California, the crime of Rape By

Threat To Arrest Or Deport in violation of PC261(a)(7), a Felony, was committed in that NOAH

WHITE WINCHESTER did unlawfully have and accomplish an act of sexual intercourse with a

person, to wit, Destiny M., not his/her spouse, said act being accomplished by the defendant; NOAH

WHITE WINCHESTER threatening to use the authority of a public official to incarcerate, arrest, and

deport the viotim or another, and said victim reasonably pelieved that the perpetrator was a public -

'

official, NOTICE: The above offense is a serious felony within the meaning of Penal Code Sectioni
1192.7(c).  NOTICE: Conviction of this bffensé will require the court to order you to submit toe:
blood test, fo'r evidence of antibodies to the probable causalive agen! of Acquired Immune Deﬁcien.cy
Syndrome (AIDS). Penal C'odc Section 1‘202. 1, NOT!CE: Being charged with this criminal offense
can result in mandatory pre-conviction H IV/AIDS 1esli'ng and disclosure of the results to a victim and

the Chief Medical Officer of the jail or prison Facility where you are incarcerated pursuant to Penal

Code Section 1524.1 and Health and Safety Code scction 121055 following a probable cause hearing

resulting in & court order,

ENHANCEMENT | . :
' PC784. 7(a): Offenses Commmed in More Than Onc Jurisdiction

It is fiurther alleged that San Mateo Coumy has jurisdiction in the above count pursuant to ‘

Penal Code section 784.7(a),

ENHANCEMENT 2
I5

App. 478

ER1298




Case 2:18-cv-00580-KJM-DB Document 14-7- Filed 08/29718 - Page 90 of 97

PC667.61 (b)/(E): Special Allegation-Sex Crimes - Aggravated Circumstances i

enal Code section 667.61(b)and (e), as to defendant,

It is further alleged, within the meaning of P
mstances apply: Defendant.

[l
1

NOAH WHITE WINCHESTER, as to Count 20 that the following circu

committed the present offense during the commission of a burglary in violation of Penal Code

Section 459, . ‘ ,

" COUNT 21: PC288A(C)(2)(A) (Felony) |
On or about July 2, 2013, in the County of San Mateo, State of California, the crime of Forcible Oraél
Cophlation in violation of PC288A(c)(2)(A), a Felony, was committed in that NOAH WHITB

WINCHESTER did unlawfully participate in an act of oral copulation with Destiny M. and did

accomplish seid act against said victim's will by force, violence, duress, menace, and fear of

immediate and unlawful bodily injury to said victim and'to another. NOTICE: Conviction of this !

offense will require the court to order you to submit to a blood test for evidence of antibodies to the

probable causative agent of Acqulrcd Immune Deficiency Syndrome (ATDS). Penal Code Section :

1202.1. NOTICE: Conviction of this offense will require you to register pursuant to Penal Code :

section 290. Willful failure to register is a crime, NOTICE: Adjudication as a ward of the court for;

this offense and a disposition to the California Youth Autharity will require you to provide specim«fns

. i
and samples pursuant to Penal Code section 296, Willful refusal to provide the specimens and - |

sgmples is a crime.. NOTICE: The above offense is a serious felony within the meani_ng of Penal

Code Section 1192,7(c) and a violent felony within the meaning of Penal Code Section 667.5(c)

ENHANCEMENT 1

Cca werm e mbe s ra e

PC784,7(a): Offenses Committed in More Than One Jurisdiction

Itis further alleged that San Mateo County has jurisdiction in the abave count pursuant to '

Penal Code section 784.7(a).
' 16

| ——— v ——— .
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|
i
b l
ENHANCEMENT 2 ~ . |
PC667.61(b)/(E): Special Allegation-Sex Crimes - Aggmvated Circurastances |
I
1
l

It {s further alleged, within the meanmg of Penal Code section 667.61(bjand (¢), as to defendant,

NOAH WHITE WINCHESTER, as to Count 21 that the following circumstances apply: Defendant.

|
committed the present offense during the commission of a burglary in violation of Penal Code ;
|
I

Section 459,

ENHANCEMENT 3 ;
PC667.61(a): Special Allegation-Sex Crimes - Aggravated Circumstances
It s further alleged, within the meaning of Penal Code sections 667.61(a) as to defendant, NOAH

WHITE WINCHESTER, as to Count 21 that the following circumstances apply: Defendam

kidnapped the victim of the prcscnl offense and hte movement of the wcnm substantially mcreascd- )

the risk of harm to the victim over and above that level of risk necessarily inherent in the underlying
|

offense.
'COUNT 22 PC288A(K) (Felony)

|
|
l
On or about July 2, 2013, in the County of Sacramento, State of California, the crime of Oral l

Copulation Under Color Of Authority in violation of PC288A(k), a Felony, was committed i in that'

NOAH WHITE WINCHESTER did unlawfully commit an act of oral copulation upon Destiny M

against his/her will by threatening to use the authority of a public ofﬁcla! to incargerate, arrest and

deport someone and said Destiny M. had a reasonable belief that the defendant, NOAH WHITE E

WINCHESTER was a public official. NOTICE: Conviction of this offense will require the court td

order you to submit to a blood test for evidence of antibodies to the probable causative agent of

y Syndrome (AIDS). Penal Code Section 1202.1, NOTICE: Convictio:n

Acquired Immune Deficienc
17

|
|
g

App. 480
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I conviction HIV/ATDS testing and disclosure of the results to & vi

of the jail or prison facility where you-are incarceraled pursuant to Pe

J| 1tis further alleged, within the meaning of Penal Code section 667.61(b)and (e), as to defendant,
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of this offense will require you to register pursuant lo Penal Code section 290, Willful failure to ‘

register is a crime. NQTICE: Being charged with this criminal offense can result in mandatory pre- \

ctim and the Chief Medical Offi cer
nal Code Section 1524.1 and !

Health and Safety Code section 121055 following a probable cause hearing resulting in a court ordeI T

ENHANCEMENT 1 *

|
PC784.7(a): Offenses Committed in More Than One Jurisdiction ,
It is further alleged that San Mateo County has jurisdiction in the above count pursuant o }

Penal Code section 784.7(a).

I
:

ENHANCEMENT 2 . i
|

PC667.61(b)/(B): Special Allegation-Sex Crimes - Apgravated Circumstances

NOAH WHITE WINCHESTER as to Count 22 that the following.circumstances apply: Defendan

committed the present offense during the commission of a burglary in violation of Penal Code’ ;

Seclion 459, ' ' l
Pursuant to Penal Code ScctiOn 1054.5(b), the People are hereby informally requesting thatg

defendant(s) and his or her anomey prowde to the People the dlscovcry required by Penal Code
l
Section 1054.3. Thisis a continumg request pursuant to the provxsxons of Penal Code Section 1054 T,

| declare under penalty of pcrlury that the foregoing Is true and correct except for those things

!

stated on {nformation and belief and those 1 belicve fo be true.

Executed on July 13, 2016, at San Mateo County, California.

18
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SUPERIOR COURT OF CALIFORNIA
i COUNTY OF SACRAMENTO

DATE/TIME ¢ APRIL 9, 2014 9:00 A.M, DE¥T, NO ! 37
JUDGE ¢ BEN DAVIDIAN . CLERK i C. LBWIS
REPORTER : S, CAROLLO #5659 ' BAILIFF i M., THURBIN
h PRESENT:
THE PEOPLE OF THE STATB OF CALIFORNIA, ALLISON DUNHAM DDA
Plaintiff,
: JOSEPH FARINA CAC
vs. Casa Ne.,! 12F05779
TONY XHONG, .
Defendant.

Nature of Proceedings: JURY TRIAL - DAY B8 - CT 1-3 256H(B)(2), ET AL

The above-entitled cause came on calendar this date for further jury trial .
with the defendant, above~noted counsel and the jury and alternate jurors
pressnt., ’

Pefense presented their closing argument.
The People gave their rebuttal closing.
The Court gave final instructions to the jury,

Baillff MIKE THUREIN was sworn to take charge of the jury during
deliberations., Deliberations began at'11:05 a.m.

At 1:37 p.m., the following written communication was received from the
jury:
Question Ne 1: We, the jury, request any testimony, comments, or
discussion by Cindy T, that can be used as evidence in this case,
Dated @/9/14 Presiding Juror #4,

The defendant and counsel were present in the courtroom at 2:25 p.m,
Piscussions were held regarding Juror Question #1.

During the course of discussions on how to answer Question #1, further
written communication was received from the jury as followa:

BOOXK 37 Superior Court of California,
PAGE ! County of Sacramento
DATB : APRIL 9, 2014 5:00 A,M,
CABE NO, :  12F05778 .
CASE TITLE : PHO V KHONG : (\“R
BY: C. LEWIS, “’D

Deputy Clerk

Paga 1 of 2
21-=57790TOAYD

{@B27TS

ER1304
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CASE NMBER: 12F0DS5779 DEPARTMENT: 37
CASE TITLE: PEO V KHONG
PROCEEDINGS: JURY TRIAL ~-.DAY 8 - CT 1-3 266H(B) (2), BT AL )

Question No, 2: We, the jury, request the transcript of the
preliminary hearing.where Stacey testified regarding sex with Tony Khong.
Dated 04/9/14 Presiding Juror 4

The following written responses we provided to the jury.

In response to Question #l1: The Court has ordered that the trial
trestimony of Stacey T. be transcribed and it will be read to you in its
entirety. Also, the trial testimony of Officer Winchestey will be
transcribed and read to you in its entirety., Also, the Court directs the
jury to People’s exhibits 6 and 6A. Transcripts of these exhibits will be
provided to you while you listen-to the CD.

Dated 9 April 2014 Honorable Ben Davidian

In response to Question H#2: The transcript of the preliminary hearing
is not in evidenca. The Couxt has ordered that the trial testimony of
Stacey T. be transcribed and it will be read to vyou in its entirety,

Dated 9 April) 2014, Honorabla Ben Davidian

At 3i148 p.m, further written communication was received from the ‘jury
as follows! .

Question #1 supplemental clarification: We, the jury, request only
the ¢ross-examination from the defense attorney of Stacey T testimony as
well as the rebuttal from the Deputy District Attorney is all that we
require, We don‘t need her entire testimony,

Dated 4/3/14 Presiding Juror #4.

Counsel was notified of the reguest and with their approval, the Court
Reporter was directed to prepare cross and redirect testimony of Stacey T.

At 4128 p.m,, further communication was received from the jury as follows:
Question No 1 ~ Change: We, the jury, no longer need Officer

Winchester’s testimony, Dated 04/9/14 Presiding Juror #4,

Counsel waes notified of the ruguest,

The jurors adjourned for the evening recess and the matter continued April
10, 2014, at 9:00 a.m.

The defendant remained in the custody of the Sheriff,

BOOX 1 37 Superior Court of California,
PAGE ! ' County of Saaqramanto

DATE i APRIL 95, 2014 9:00 AM,

CASE NO. ¢ 12F0§5779

CASE TITLE ! PEO V KHONG

BY: C. LEWIS,

Deputy Clerk

Page 2 of 2
. 21+~57793TDAYE

' pRRYe
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SACRAMENTO

By, O LOWE

———

, Degut ¥

THE PEOPLE OF THE STATE OF Department; 37
CALIFORNIA, ,
Plaintif, Case Number: 12F05779
Vs, " Jury Question No. ]
TONY KHONG, Q_(A&Vl&_,
Defendant,

We, the jury in the abovc entitled aftion. request the followmg

ef . mQ(/(?"él-fu@- e

el L,]f‘_

Dated: .M%\lor}l 1 t "”

Seat Number of Foreperson
Time Recsived [6 2§

v
(77

CRIMXTRA
RICIR O [ V- drd

App. 486 . ER1306
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) amvoum)" TRICT COURT

OFCAUFOHMA h

Placé ofCoI‘{ﬁﬂ@ﬁléilt.Pije‘as'aﬁé Va‘il'iéy' State 1515 i«s.:c‘an: '1‘Pt‘isonerNo.
’ ' Coalinga CA 93210 o “,c_632579

. s
, Peutloner (incmde me nsme uﬁdexywhlg' yoll weré cbnvicted)

Tony . Khong

\2

- I%CVOH%O m@
BEWITJQN c

1. . (a)Name aind: Itlcatipn of conrf thit e.ntered ths Judgmentx ot‘ conv;ctloh Yo are’ chaﬂqhging
' _;) Superior Court of Sacramento County
720 Nint:h St.

~___§3wxgmgnto'. CA 95814 . . _ ‘
© ®) Crlrmﬂﬂl dpoket or.casé mm‘nber (1f you know) 12F057 79 o .

2. (@ Date of the Judgment of convmtxon (if you lmow) 4/10/2 og ;
® Date of sentencing: 5 / 16 / 20 14
3, Length of sentérice: 20 Yrs .

4, In this case, were yau convicted on thore than ope.ébunt or of niore than one crime’f X Yes g No
5. Idéntify all crimes (;f which you wére convicte;j a;xd sentenced inﬂﬁs case: E‘Q' 'Zﬁ 6h(b)(2) p. imping |
& minor under 16;PC 266i(b)(2), pandering a ménor under 16,
PC 236.1(c)(1), Human trafficking of a minor, AistrikeioriOr also.

6. (a) What was your plea? (Check one)
' m ) -Not guilty 0 (3)* Nolo contendere (no contest)
m ) Guilty g @ Insanity plea

ITNTONIE v TR e T et T

- App. 487 g L ER1316
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(b) If you entered a.guilty; p‘ea to ofic count:or charge: and a not guilty pléa to another \.ow x or charge, what dld

Pagé 3

* youplead guﬂty to and what did youi plead not guilty to? N /A

: Di‘&:.yéu testify at a pretrial héaﬂ,n"g, trial, or. a‘.po‘slt.-tj'ijﬂ"-hgaﬂj,lgv?

(¢) If you went to trial, wp:qf kmd of {fial did you have?' (Check ore)
@ Jury . O Judge only o

0 Yes ] No
D|d yon appeal from the _]udgm'ent'o‘f ’cc»nvmhon? '
' ﬁ Yes l‘:l No

If you d1d appeal answer the followmg

(s) Néme of soutt; Mu;_zmuwrict

(b) Docket or ¢ase number (1f you know) CO 7 6 416

(c) Result: ' Denied

. (d) Date of result (if you know): ¢ /1 8 /16

(e) Citation to the ¢ase (if you know):

.(ﬂGTO‘mdS'raiS@ .'P'_roé"e'cutoxi'i‘,al misconduct

T.A.C.

Abuse of descresion by grial court

" (g) Did you seek further review by a higher state court? O Yes @ No

If yes, answer the following:

(1) Name of court;

(2) Docket or case number (if you know):

(3) Result;

(4) Date ;)f result (if you know):

App. 488
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- (5) Gitation to e case.(if you know): . S
.. (6)Grounds raised: '
(h) Did you file apetltion for cemorari in the Umted States Supreme Court? ‘ ‘. K B Yes No'

* If yes, answer the followmg.
- (1) Docket:or tase nwnber (if you know):

(2) Result:

(3) Diste Presit G youknow):

) C;tation to the oase (1fy0u know)

10, cher than the. dlreq:t appeals Jisted above, ha‘)e you Prevxously ﬁled qny other pemions applmatxdns, or: motions
concemmg this Judgment of cqnvnctwn in any state court? - !I- Yes . - No
1L If your answar to Quesnbn 10 was "Yes;" gwe ‘the follong qurmatltm

(a) (l)Nameofcourt Superi.or Gourt ~

) Docket or case nu.mber (1fyou kuow) 1"71{(‘.’ QQJ:&D

(3) Date of: ﬁlmg @ifyou lmow) . m /1 7

(4) Nature of the proceeding; Petition for Writ of Habeas Corpus

(5) Grounds rdised: Brady Violation

(6) Did you recéivp 4 hearing where evidence was given on your petition, application, or motion?

3 Yes ® No
(7) Result:

(8) Date of result (if you know):

App. 489
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(b) If you ﬁled any seeond petmon apphcatlon, or motwn give thie: game mformatlon
‘ (1) Naine ofcouxt

) chket or case number (if you. know) _(}0852{72 S B
@ Pa.t@ of_-ﬁlj.l{;ﬁ (fyou knowy;. [_0 1/47......

| (4)Nﬂﬁ11‘¢'6'fﬂfe ﬁ?déﬁediﬂé’ ‘ Petition for Writ of Habeas Corpus
(5) Grounds raised: ‘Brady Violation .

6y Dld you rebewe a hearmg where ewdence was gwen on yqur petmqn, appliqatxoh oF monon?
EJ Yes [g No

. Result D en jed . .
(8) Date of result (if youknow): : 16/05/47

() If you filed any thl.rd pe_htxon,-‘applicanon;' or motion, give the same infgﬁﬂafiqn:
(1) Name of court: ~_Gg14 fornia Supreme Court
(2) Docket or case number ({ityou know) 5245717
(3) Date of filing (if you know):

(4) Nature of the proceeding: Pe L'j!;ign for Writ .of - gbgas orpus

(5)'Grounds raised: Brady Vio lation

App. 490 : ER1319
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(6) D1d you receive a hearing’ where ewdence was glven on ypu:r petmon. applxcatxon\ or xptmon? S
o Yes jtj No

(7Y Result' __llaniﬁd
(8) Dte of result (if you know): 2. / 1 A /18

b

‘(d) Did you appegl to the hlghcst state court. having Junsdlction over.the aetxon taken on yom- petxtlon,fqp))hcatlon, .

ormonbn? ‘
' 6] Fust petition; - ® Yes o No
) ~S,econdpet1t10n. @ Yes 3 No
(3) Third petmon B8 Yes '; No'
() fyou dlds m)t éi;i)eéi to the hxghest state. courf havinggbﬂsdlcuon, explain why yioiu-dfd ot .
Exhausted all claims in state courts , o
[ “ . ) ) T A ) e
32
GROUND ONE: .. . Brady Violation e ‘

() Supporting facts (Do not argue or cite law, Just state the spécific facts thet support ydir claim):

See (_Exhibit AQ p.g. 2

(b) If you did not exhaust your state remedies on Ground One, explain why: E*h austed a ll 1 claims in '

State courts.

?

App. 491 o : ER1320
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(© _l DirectAppéil of Grourid One-

DTS
- FO

¢)) Ifyou appealed from thewdgment of conviction, did you raise this’ 1ssue? " O Yes & No

: (2) If you did not raise this 1ssue in your direct appeal, explain why N_enl_\L_dis_c_QSLer_ed__led.em:ﬁ_. :
hy_pexijzianan_af_tm;appeal_uas_ethted . '

{d) Post-Conviction Pmocegdings: .
(1) Did you rdise thiis iési:e through a post—‘gowi‘éti‘gn motion of pfeﬁ_timi ‘fdrih.abeés, corpus in a state trial‘gai;;;t?
B Yes [ No : '
) ff your ans,wer to Question (d)(1) is "Yes," state:
Type Qfmothn or petmon '

Name and loca;tidn' Of the conirt where: the mopqn or p$ﬁt10ﬂ W)]ﬁ ﬁléd S acramento supe r jor

: “ntn CA -
Docket or oase number (if you know):  1'7HC00140

Date of the-cotits decision:.  §/1/17: |

‘Result:(attachra copy. of theé cout's opiriton or order, ifavailable)  ‘panied

(3) Did you fdggi\".e a hearing on your motion er ézﬁﬁgnﬁ' O Yes ¥ No
(4) Did you appeal fron the deniil of Your motion or petition? @ Yes O No

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal? f§§ Yes O No
(6) If your answe to Questnon (d)(4) is "Yes," state:

'

Name and locanon of the court where the appeal was: ﬁled Court of Appeal Third District

Docket or case number (if youknow): ~~ 085202

Date of the court's decisjon: 10705/17

Result (attach a copy of the court's opinion or order, if available): md

Mif y6m answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise this issue:

App. 492 , ER1321
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(e) Q(her Remedies Descnbc any" 6{her procedures (such ds habeas corpus, admnnstmt,ly,c r¢medies, etc\) that you] have
L
used to exhaust your stite remedles on Ground One. . N/A ’
GROUNDTWO: .  N/A
(2) Supporting facts. (Do not argic or site law. Just state the specific hets that sypport your claim.); * -
(b) I yon did riot exfiaust,yoyr state reruedics, on-Gjound Twe, explaio why: N/A
() *Diréct Appeal of Ground Two:
. (1) If you appealed from the judgrhent of conviction, did you raise this issue? . Yes 8 No
(2) If yow did not raise this issue in your direct appeal, expldin why: N/A
(d) Post-Conviction Proceédings:
(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court?
O Yes X No
(2) If your answer to Question (d)(1) is "Yes," state:
Type of motion or petition:
Name and location of the court where the motion or petition was filed:
Docket or case number (if you know);
Date of the court's decision: ¢ :ER1322

App. 493
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A0241 ' , : . - Page9
[Rév, 01/15) : ‘ . o
. Resuli (attach a topy of the:icolir,t»'-s opinion or order, if available): ’ e N/A . .
(3)-Did.you rccai\/e‘ a hiearing on your motion or petiﬁon? . A o 0 Yes . No
.(4) Did'you appeal ﬁom the demal ofyom- motwn or petmon? ' ) o . Yes ‘-_ ‘lNg .

(5) If your answer to Queshon (d)(4) 1s "Yeg," did you rajse thls jesug in the appeal? O Yes No' ‘
'(6) If your.arsweér to Questwn (d)(4) is. “Yes," state‘ '

Name and locahQn of thie: cﬁurt wheie the appeal was ﬁled

3 ]'jbcke'tbr cas'eﬁﬁiﬁbef{iﬁ%&-ﬁo@é'. ’ ' .
Dateofthe courtis-decigion: . ' . ' o _ o !

Result Cattach a copy. of thq qourg s opinmn o order, 1f available)

[

(7) I€ youjr answer to Question (d)(4) br. Question (8)(5) is "N‘é," explam why you did nm mse this’ issué‘

€) ‘Othier Remedies: Déscribe any dthgf procedures (suc}i as habess corpus, admixjistraﬁve f‘eﬁyqdie,aht@) that you

have used to exhaust your 'sjat‘e remediés on Ground Two :’ N/A

7

GROUND THREE: N/A

(a) Supporting facts (Do not argué or cite law. Just state the specific facts that support your ¢laim,):

App. 494 ' ER1323
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(b) If you dxd not exhaust your state remedxes on Ground Three explam why . N/A

Fage10-.

©

@

'Type of m@tion or pf;titwn.

Name afd Ipcation’ Cif the court where the motion or. petmon Was ﬁled

Direet Appéal of Grownd Three:
(It you appea[ed ﬁ'om theJudgment of conviction, dld you Taisg thls 1ssue? 7.xe

(2).Ifyou.did fnof rmse th:s l,sSue in your direct appeaj, explam why

No

a Yes . E‘ N¢
2 If your ansvver fd Que,stloq (d)(l) is "Yeﬁ," state

ch‘)c'ketAqr case nuri‘xbe‘r Gf you know): - - .

: Date of the court's declswn

“Reslt: (attach a oopy ‘of the com‘t's opnmon or ofder, 1f avallable)

(3) Did you receive a hear.ing oh your mot’ion or petition? T O Yes

(4) Did you appeal from the denial of your motjen or petltion? . O Yes ,

(5) If your answer to Questmn (d)(4) is “Yes," did you raise this i issue in the appeal‘? O Yes

_ (6) If your answer to Question (d)(4) is "Yes," state:

Name and location of the court where the appeal was filed:

® No
@ No

@ No

Docket or case number (if you know):

Date of the court's decision;

Result (attach a copy of the court's opinion or order, if available):

App. 495
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© (7) Ifyour answer to Question (d)(4) or Questior: (d)(5) is "No," egpl‘am\é;ﬁy &ouﬂgg pot faise; this issue:

O Dthbl‘ Remcdies. Deséribe ﬁn}'.éﬂiéx{;pybgédmes} (éuc‘l‘nzg.s habeas corpus, 'agitﬂini‘féﬁ;ﬁﬁye:;}e‘ﬁihdi"e&; ‘é.t‘c.-) that you

:ha&é used to 'éxhau.st"your-,st“ate rexi;edieg on Ground Threé:

GROUND FOUR: NJA

" (&) Shpplrtiniz facts (Do mobatis:or oié 1ebv. i siafe theisfedhfic Fiess i siipbe your

—

(b) If you did-not exhéust your state rélﬁédies on Ground Four, explain, y&hy;

(c)  Direct Appeal of Ground Four:

(1) If you appealed from the judgment of conviction, did you raise this issue? .0 .Yes ® No
(2) you did not raise this issue in your direct appeal, explain why:

(d) Post-Conviction Proceedings:

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court?
O Yes @ No

(2) If your answer to Question (d)(1) is "Yes," state: .,

Type of motion or petition;

App: 496
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(e)

“ReSult (attach a copy ofthe court's opmlon or order, if: avauable)

Case 2:18-cv-00580-KIM-DB  Document 1 Filéd 03/16/18 I5age 11 of 20

i “:',‘hfe;s,’!~s.§pte-

Name ?p,d l.qqe.t‘,,,. | of the:court Where the appeal Was filed:

Page 12:
Namea%d locationt of the court-where the mgtior; oi pgtltid;i; was'filed: .- ‘ N/A.
Ddcket or éase mnibér (if you know): -
Date of the oourts declsmn, ’ .
Result (attach & cépy of the COUft's opnn(m or Order, if, avallable)
-(3) Did you recsive a héafig on your motion or petitigh? D Yes @ No
@I Dld You: app&al from ithe denial pt‘ your motlon OF pentlon? "D - Yes - L} iNo
' (5) Ifyour answqr to Quqsuon (d (4) is- "Yesy i did you raige ‘thgs 1ssua i the appeal? D Yes ti No

Dogket or case nuxfibé*r.(fif"youqmowgz'

'Date ofithe- couﬁ's declslon :

(7) If yiour aiiswer to Quéstion (d)(4) ér Question (d)(5) is "No;" explain why you did not raise this isstig:

Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you

have used to exhaust your state remedies on Ground Four: N/A

App. 497
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A0 24] ' ' ' SR Page 13’
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13.°

14. -

15.

Please answer these addmonal questlons about the petition you aie fi lmg o

(a) . I-Iave all grounds f0r relief that you have ralsed :in tlus petltion been. pxesented to the hlghest state court
_ having Junsdictxon? @ Yes ¢ O No

If your ;mswer xs "No," state wlnch ‘grounds have not. been 50 presented and-give your xeason(s) for not

pésenting thor: ' e

b) Is-there: any grqund in, thls petltton that has not been prescntqd in soms statefon f'edcral court? If 80, whxch

groand or grounds have ot been presented, and stdte your reasons for not presentmg thieim:
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If “ch," stéte the: name and lpcatlon of, fhe coum’, the docket or,case numver fhatype of: pmechm& the 153ues

raised, the. date of thb court's decismn, and thie fesult for each peutwn, apphoatlon, or:mation- filed Aﬂach a copy
of" any court opmion or.ordér, if. avaxlable

Do you have ény’ petition or appeal now pending (filed and not decided yet) in any court, either state or federal, for
the judgment you are challenging? 0 Yes ® No '

If "Yes," state the name and location of the court, tho doeket or case number, the type of proceeding, and the issues

raised.

App. 498 . S ER1327

A et s e

e sesnn




-

A0 241
+ (Rev. 0)/15) .

16,

17.

18.

Uy Inasy poskonvictionfiokedting. | Peipeion for Writ of Habeas Cor

") On appéal from any Ailiffagainstyoi in a post-conViction proceeding: g0

‘Case 2:18-cv-00580-KIM-DB  Document 1 Filed 03/16/18 Page 13 of 20

i

3 Gige the name ancl_ﬁd_‘irp;}s;: if you know; of each ‘aﬁnrﬁg;} who represented.you in the fllowing stages ofthe .

j@él:gm¢ﬁt.y‘9p gfe challenging:
(2) At preliriinary heating: _Joseph Feirdne:

(b) Atamaignitient and plea;  “Tame - vww

(¢) Atrial: | Same. .
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challenging? 0 Yes . ® No -

(@) It $0, give natne and location of ¢ourt that imposed the othier sentence you will sérve iri thé fiiture:

NZA

LAy 4

(b) Give the date the other sentence was imposed; ' N /A

(¢) Give the !ength of the other sentence: N /A

(d) Have you filed, or do you plan to file, any petition that challenges the judgment or sentence to be served in the
future? O Yes & No ‘

TIMELINESS OF PETITION: If your judgment of conviction became final over one year ago, you must explain

why the one-year statute of limitations as contained in 28 U.S.C. § 2244(d) does not bar your petition.*

Newly discovered evidence by petitiomer after exhaustion of appeal.
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Page 15

* The Antiterrorism and Effective DEath Penalty Act of 1996 (“AEDPA") as contained in 28 U.S.C. § 2244(d) provides in

part that:
8y

A one-year period of limitation shall apply to an application for a writ of habeas corpus by a person in
custody pursuant to the judgment of a State court. The limitation period shall run-from the latest of -

A) the date on which the judgment became final by the conclusion of direct review or the expiration
of the time for seeking such review;

®B) the date on which the impediment to filing an application created by State action in violation of

the Constitution or laws of the United States is removed, if the applicant was prevented from -
filing by such state action;

(C) - the date on which the constitutional right asserted was initially recognized by the Supreme Court,

_ if the right bas been newly recognized by the Supreme Court and made retroactively applicable to
"cases on collateral review; or

D) the date ot which the factual predxcate of the claim or clauns presented could have been
discovered through the exercise of due diligence.
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Authorities: 2 investigations pending in Sacramento of Noah Winchester while an officer with
Los By Sam Stanton

" sstanton@sacbee.com

A former Sacramento-area police officer is under investigation for a series of alleged sexual
assanlts while on duty in Sacramento and San Mateo counties in recent vears, officials confirmed

Friday.

No charges have been filed. but authorities confirmed they are investigating allegations against

Noah W, Winchester, who has served as an officer with the Sacramento Police Department, the
Los Rios Community College District police and most recently, the San Mateo Police
Department. The allegations against Winchester involve his time as an officer at Los Rios and
with the San Mateo Department officials said and the investigations are-currently underway.

Winchester was placed on leave in Qctober from the San Mateo Police Department and
subsequently resigned from that post. He could not be reached for comment Friday, Calls to a
cellphone listed in his name went directly to voicemail and messages {eft there were not returned.
San Mateo Police Chief Susan E, Manheimer announced earlier this month that her department
was investigating “'serious and grave allegations™ related to “sexual impropriety by an officer.”
Manheimer said in a statement that the officer was immediately placed on indefinite leave and
had his police powers suspended while the San Mateo County district attorney investigated the
case. That investigation is continuing and Manheimer said the officer resigned before it was

completed,

“Although the DA's criminal investipdtion is not yet completed. we as an organization recognize
that the thought of someone committing criminal acts while wearing an SMPD uniform is deeply
troubling and repulsive to this department and its members,” Manheimer said in the May 12
announcement, Her statement did not identify the officer, but officials confirmed Friday that
Winchester is the subject under investipation and that talks are ongoing about how to handle
cases in both San Mateo and Sacramenta if charges are filed.

Steve Grippi. chief deputy district attorney for Sacramento District Attorney Anne Marie
Schubert, said officials in his office are investigating two allegations of sexual assault against
Winchester involving his time as a Los Rios officer. “We do have two potential victims in
Sacramento County and there's an ongoing investigation,” Grippi said. It does not appear as
though they were students,™

Los Rios spokesman Mitchel Benson confirmed that the college district’s police officials have
been in contact with San Mateo investigators but had no details on the case. He said
Winchester worked. as an officer for Los Rios from Jan, 1, 2009 through Jan. 16, 2015 and
eft for the San Mateo job hecause it offered a significant increase in_pay. “Our police
department has been in contact with the San Matco DA's Office.” Benson said.  “All we know is
what they are doing.” Benson said Los Rios officials were told by the Sacramento District
Attorney’s Office on Friday that there were no active investigations of Winchester,
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Winchester first became involved with law enforcement as an officer with the Sacramento Police
Department, although his career there was short-lived. Department spokesman Sgi. Bryce
Heinlein said Winchester was employed from December 2006 through October 2007, when *he
was released from employment.” Heinlein said he could not elaborate on why Winchester left.

but said it occurred before he had completed his probation.

Winchester then moved on to the Los Rios depariment, where he was profiled in a November

.2014 article in the American River College student newspaper, The American River Current, "l

will do whatever to keep my students safe,” the newspaper quoted Winchester as saying during a
ride-along a student reporter took with the officer.  During Winchester's time at Los Rios,
Sacramento police began a sexual assault investigation of him but no charges were filed,

Heinlein said that probe began in 2013 and that Los Rios officials were notified of it at the
A——— e e S

time,
=

A second probe of Winchester involving a sexual assaull allegation also was conducted by the
Sacramento Sheriff's Departiment,  Sgt. Tony ‘Turnbull said in an email that the probe involved a
2013 incident that was not reported 1o authorities until 2015, after Winchester had left Los Rios.

No charges have been filed in that case, ¢ither, and both investigations remain open.

Benson said he could not discuss personnel issues involving employees, but said “there are no
records of Officer Winchester being placed on leave during his tenure as a Los Rios police

officer.”

He added that the district investigates all complaints npainst employees and “would take
significant and serious personnel action™ i an investigation found wrongdoing,

Sam Stanton: 916-321-1091, @StantonSam
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XAVIER BECERRA, State Bar No. 118517
Attorney General of California
TaMI M. KRENZIN, State Bar No, 183925
Supervising Deputy Attorney General
BRIAN R. MEANS, State Bar No. 158368
Deputy Attorney General

1300 I Street, Suite 125

P.O. Box 944255

Sacramento, CA 94244-2550

Telephone: (916) 210-7742

Fax: (916) 324-2960

E-mail: Brian.Means@doj.ca.gov
Attorneys for Respondent

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

TONY KHONG, 2:18-cv-00580-KJM-DB
Petitioner, | ANSWER TO PETITION FOR WRIT OF
HABEAS CORPUS
V.
SCOTT FRAUENHEIM,

Respondent.

Pursuant to the order of this Court, Respondent, Scott Frauenheim, Warden, answers the
petition for writ of habeas corpus as follows:
L
Petitioner Tony Khong is lawfully confined by Respondent pursuant to a valid judgment of
the Superior Court of the State of California, County of Sacramento, Case No. 12F05779. |
1L
Petitioner was convicted of two counts of pimping a minor under 16 years of age (Cal.

Penal Code § 266h(b)(2) (counts one & two)), one count of pandering a minor under 16 years of

age (Cal. Penal Code § 266i(b)(2) (count four)), and two counts of human trafficking a minor:
1

Answer to Petition for Writ of Habeas Corpus (2:18-cv-00580-KIM-DB)
App. 507 ER1338
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(Cal. Penal Code § 236.1(c)(1) (counts seven & eight)). The trial court sentenced Petitioner to an
aggregate determinate term of 20 years.
I

Petitioner appealed his conviction to the California Court of Appeal, Third Appellate
District. (Lod. Docs. 1-2.) The Court of Appeal issued its decision on June 8, 2016, modifying the
judgment to: (1) impose upper term sentences of eight years on counts one and two, pimping a
minor under 16 years of age (Cal. Penal Code § 266h(b)(2)), and staying execution of those
sentences pursuant to California Penal Code § 654; and (2) imposing an upper term of eight years
on count four, pandering a minor under 16 years of age (Cal. Pen. Code § 266i(b)(2)), and staying
execution of that sentence pursuant to California Penal Code § 654. As so modified, the judgment
was affirmed. (Ex. 1.) Petitioner did not seek review in the California Supreme Court.

Iv.

On April 10, 2017, Petitioner filed a petition for writ of habeas corpus in the California
Superior Court. (Lod. Doc. 3.) The petition was denied on the merits in a reasoned decision on
June 6,2017. (Ex.2.)

V.

On July 28, 2017, Petitioner filed a petition for writ of habeas corpus with the California
Court of Appeal. (Lod. Doc. 4.) Respondent filed an Informal Response on September 15, 2017,
(Lod. Doc. 5.) Petitioner filed a reply brief on October 2, 2017. (Lod. Doc. 6.) The petition was
summarily denied on October 5, 2017. (Ex. 3.)

VL

Petitioner filed a petition for writ of habeas corpus with the California Supreme Court on
November 29, 2017, (Lod. Doc. 7.) On February 14, 2018, the petition was denied with a citation
to People v. Duvall, 9 Cal. 4th 464, 474 (1995) (petition for writ of habeas corpus must include
copies of reasonably available documentary evidence). (Ex. 4.)

VIL

Respondent alleges that Petitioner is not entitled to relief on the merits of his federal claim.

2

Answer to Petition for Writ of Habeas Corpus (2:18-cv-00580-KJM-DB)
App. 508 ER1339
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IX.
The relevant state court record consists of the following (in addition to the lodged
pleadings):
Reporter’s Transcripts:
Vol. 1 of 3 (pages 1-300);
Vol. 2 of 3 (pages 301-600);
Vol. 3 of 3 (pages 601-826).
Clerk’s Transcript on Appeal
Vol. 1 of 2 (pages 1-300);
Vol. 2 of 2 (pages 301-427).
1
I
"

3

Answer to Petition for Writ of Habeas Corpus (2:18-cv-00580-KIM-DB)
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
ANSWER TO PETITION FOR WRIT OF HABEAS CORPUS

STATEMENT OF FACTS

The California Court of Appeal’s factual summary is set forth below.

The People’s Case-in-Chief

S.T., a minor, was 17 years old at the time of trial. In 2011, when S.T. was 15
years old, she met a girl named C.T., also a minor. On a day approximately three
weeks after S.T. met C.T., she received a text from C.T, asking her to pick her up
from a gas station in Elk Grove. At the time, S.T. was with her friends Tyrone Tran,
whom she had known for five years, and defendant, whom she had just met that day
through Tyrone. Defendant, Tyrone, and S.T. went to pick up C.T. in defendant’s car.
Defendant then dropped S.T. off at her home.

Approximately one week later, S.T. decided to run away. She was experiencing
difficulties at home; she testified that her mother “was not really mom material.”
When she decided to run away, S.T. called Tyrone and asked him to pick her up.
Tyrone took S.T. to his house. A day or so later, S.T. again met up with C.T., and
they began to spend time together.

Having run away from home, S.T. moved around to “[1]ots of places.” She did
not have a job or any way to earn a paycheck, and C.T. bought food for her. S.T. did
not know how C.T. made money, but she did sometimes see C.T. leave with
defendant to go somewhere. Defendant would be talking on the phone and he would
leave the room. When he returned, he would tell C.T. that she had work, C.T. would
leave with defendant, and she would return approximately an hour later. S.T. did not

know where C.T. would go, but when she returned, C.T. would have money and food.

At some point during the time between October and December 2011, defendant
had a conversation with S.T. about how she could earn money. Defendant told S.T.
that she “could either do this or [she] can just work at the strip bar.” When defendant
stated she could “do this,” S.T. assumed that he was referring to prostitution. She had
never engaged in prostitution before. S.T. knew it was wrong, she did not want to do
it, and she knew that it would be a bad decision, but she felt pressured. S.T. initially
refused.

C.T. continued to pay for S.T.’s food. Approximately two weeks after
defendant’s conversation with S.T., C.T. talked to S.T. and asked S.T. to help her.
C.T. told S.T. that they both had to “do this in order to have a living.” S.T. felt bad
that C.T. continued to provide food for her. She felt that she could no longer let C.T.
do everything for her, and that she needed to contribute. After considering the matter
for some time, S.T. “decided to do it.” Thereafter, she engaged in approximately 30
acts of prostitution.

S.T. did not find her own customers. Defendant made the arrangements.
Defendant would receive a call, leave the room, return, and tell S.T. and C.T. that
they had work. Defendant was the only person who told her when she had work.
Defendant, Tyrone, or Stephen Tran would drive them to their destination, usually a
motel. Sometimes Stephen would drive her to customers’ homes. Tyrone had
introduced S.T. to Stephen Tran at some point after S.T. had run away. If Tyrone or
Stephen drove, defendant would tell them what to do. She never saw Tylone or
Stephen make the arrangements.

4

Answer to Petition for Writ of Habeas Corpus (2:18-cv-00580-KJM-DB)
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At the motel, a man would be waiting out front. They would follow the man to
a motel room. Once in the room, they would not discuss with the man how much
certain acts would cost. Instead, they would “just automatically do it,” meaning either
vaginal or anal intercourse. Sometimes S.T. and C.T. would go together, and other
times they would go individually. When they went together, one of them would have
intercourse with a customer while the other waited outside, S.T. would use condoms
provided by defendant, Tyrone, or Stephen. After engaging in intercourse with S.T.,
the man would give money either to S.T. or to defendant. Defendant would be
waiting outside when they were done. S.T. would receive $40 for each occurrence.
She would give defendant $20. The amount of money she gave defendant was “[d]ue
to the sex act.” When asked why she gave defendant $20, S.T. said, “It was for
respect. For me, he let me sleep over. He gave me a roof over my head. He gave me
food. [{] I mean, he gave me a living, like, although it was hard for me.” S.T. would
keep the other $20. S.T. testified that she also bought food for defendant, also for
“[r]espect.” S.T. never gave Tyrone or Stephen money when they drove her. S.T.
engaged in prostitution from approximately October 2011 to December 2011.

During this period of time, S.T. was staying at defendant’s house and Tyrone’s
house. When she stayed at defendant’s house, she stayed in his room with him. S.T.
testified that defendant’s bedroom was on the ground floor, “[r]ight next to” the
garage. They entered the home through the garage. C.T. would sometimes stay in that
room as well. They would all sleep in defendant’s bed. S.T. testified at trial that she
had sex with defendant on one occasion. [FN 3] Defendant told her that he was
“testing [her] to see if it was easy for [her] to have sex with clients.” S.T. was not sure
whether she ever saw defendant and C.T. having intercourse. However, S.T. saw “a
lot of movements on the bed,” leading her to believe that defendant had sex with C.T.

[EN 3] At the preliminary hearing, S.T. testified that she did not recall
ever having sex with defendant.

Eventually, S.T. stopped participating in prostitution. S.T. was at defendant’s
house when defendant told her that C.T. and Stephen had been contacted by a police
officer and that they had to go because S.T. and C.T. were “hot right now.” S.T.
assumed that meant that the police were looking for them. Defendant took S.T. to
Tyrone’s house. That was the last time S.T. saw defendant until trial.

Detective Derek Stigerts, assigned to the FBI’s Innocence Lost Task Force
dealing with juvenile prostitution cases, testified as an expert in juvenile prostitution.
Among other things, Stigerts testified that it was uncommon for prostitutes to buy
food for their pimp out of respect. He testified that, customarily, pimps have the
money, and therefore “it’s usually the other way around ...,” although he testified that
he had “seen where it does happen.”

Officer Noah Winchester of the Los Rios Police Department, which worked
directly for the Los Rios Community College District, testified that, on December 7,
2011, he was on patrol at Cosumnes River College. A vehicle drove by playing loud
music. Winchester initiated a traffic stop. The driver of the vehicle appeared to be
nervous. Winchester identified the driver as Stephen. A female passenger, who
looked very young and who Winchester thought may be truant from a local school,
appeared to be “overly nervous.” Her hands were shaking, her eyes were darting
around, and she could not sit still. Winchester asked the passenger to step away from
the vehicle and accompany him to his vehicle. She initially told Winchester her name
was S.T. After Winchester warned her that providing false information to the police is
a crime, the passenger stated that her name was C.T., and gave her date of birth,
indicating that she was 14 years old. Winchester searchedC.T.’s purse and

5
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discovered several emergency contraceptive pills, 20 to 30 condoms, and other items
of that nature. Winchester placed C.T. in the back of his patrol car and returned to
Stephen.

Winchester noticed that Stephen’s phone was ringing continuously. Stephen
gave Winchester permission to look at his phone, and Winchester observed that there
were a number of missed calls, The caller ID identified the caller as “Tony Khong.”
Additionally, Winchester saw a text message on the phone from “Tony Khong”
which read, “grab the girl and dip, Nigga.” In Winchester’s experience, that message
would be telling the recipient to “go, run.” Winchester testified that this text message
was received during the time the vehicle stop was ongoing. Winchester obtained a
photograph of defendant and showed it to C.T. She identified the individual in the
photograph as defendant, Winchester contacted C.T.’s father, as C.T. had been
reported missing on November 10, 2011,

C.T.’s father testified that he was contacted by the Los Rios Police Department
on December 7, 2011, and that the police indicated that they had his missing
daughter. He picked her up and returned with her to their home in Oroville.

Sergeant Jeff Morris of the Sacramento Police Department testified that, on or
around December 19, 2011, he began investigating allegations of pimping, pandering,
and human trafficking of minors by defendant. Morris spoke with Winchester about
his encounter with Stephen and C.T. Morris obtained a statement from C.T. on
January 17, 2012, at her residence in Oroville. At that time, C.T. was 15 years old. A
little over a month later, Morris interviewed S.T. at her residence. She was also 15
years old at that time.

Eventually, C.T. ran away from home again. At the time of trial, C.T.’s father
had not spoken with her in about a week, and he had not seen her for three months.
He did not know her whereabouts.

Cathy Barker was employed by the Sacramento County District Attorney’s
Office, and she was assigned to assist in the investigation of this case. She had met
with C.T. three times between March and June 2013. Barker described her subsequent
attempts to get C.T. to appear at the preliminary hearing in this case. On the night
before the preliminary hearing, C.T. contacted Barker and told her that she would
appear at the hearing, but, the following day, she did not show up. Barker and other
authorities continued to look for C.T. as the trial date approached, but they were
unable to find her, and she did not testify at trial.

Defendant’s Case

Muey Saetern testified that she was matried to defendant’s brother. Until 2013,
she and her husband and their four children lived in the same house as defendant as
well as defendant’s father. As of October 2011, Saetern only worked a few days a
month, and, otherwise, she would be at home. Saetern testified that, during the period
between October and December 2011, she never saw defendant bring any girls home.
She testified that, had defendant brought girls or women home, she would have
remembered it. Saetern had not heard of C.T. or S.T., and she never saw either of
those girls at the house. However, Saetern also testified that defendant’s bedroom was
on the ground floor and all the other bedrooms were on the second floor. She also
said defendant’s room was located near the door to the garage.

Lani Khong,[FN 4] defendant’s sister, testified that she was at the house in
which defendant lived three or four times a week during the period between October

6
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and December 2011. She never saw defendant bring girls to the residence. Lani had
not heard of C.T. or S.T. Lani testified that there was a general restriction in the house
that defendant could not have people over because of the children who lived there.

[FN 4] Because she shares the same last name with defendant, we
refer to this witness by her first name.

Stipulation

The prosecution and the defense stipulated that, if Detective Morris was
recalled, “he would testify that on February the 6th of 2012, he contacted Muey
Saetern at the . . . residence [where defendant lived], wherein she stated that
[defendant] does not work and gets home late at night and leaves the residence in the
morning.”

Verdict and Sentencing

The jury returned verdicts, finding defendant guilty of two counts of pimping a
minor under 16 years of age (§ 266h, subd. (b)(2) (counts one & two)), one count of
pandering a minor under 16 years of age (§ 2661, subd. (b)(2) (count four)), and two
counts of human trafficking a minor (§ 236.1, subd. (c)(1) (counts seven & eight)).
The jury found defendant not guilty of one count of pandering a minor under 16 years
of age. (§ 266i, subd. (b)(2) (count three).) The jury could not reach a verdict on
count five, unlawful sexual intercourse with a minor under 16 years of age (§ 261.5,
subd. (d)), and the trial court declared a mistrial as to that count. On the prosecution’s
motion, count five was later dismissed in the interest of justice.

The trial court found the allegation of defendant’s prior strike conviction of
burglary in the first degree to be true. Defendant’s Romero motion[FN5] to dismiss
the strike conviction was denied.

[FN 5] People v. Superior Court (Romero) (1996) 13 Cal.4th 497,
529-530.

The trial court sentenced defendant to an aggregate term of 20 years calculated
as follows: the upper term of eight years on count seven, human trafficking a minor
(§ 236.1, subd. (c)(1)), doubled to 16 years for the prior strike conviction, and a two-
year consecutive term (one-third the midterm) on count eight, human trafficking a
minor (§ 236.1, subd. (c)(1)), doubled to four years for the prior strike conviction.
With regard to counts one, two, and four, the court stated: “I think I will not sentence.
I’m going to stay those pursuant to 654 rather than to sentence.”

(Ex. 1)
HABEAS STANDARDS
Habeas relief may be granted only on the ground that Petitioner is in custody in violation of
the Constitution or laws or treaties of the United States. 28 U.S.C. § 2254(a). “State court
judgments of conviction and sentence carry the presumption of finality and legality,” and as a
result “[i]t is the petitioner’s burden to prove his custody is in violation of the Constitution, laws

or treaties of.the United States.” Snook v. Wood, 89 F.3d 605,.609 (9th Cir, 1996). This burden
7
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of proof must be carried by a preponderance of the evidence. McKenzie v. McCormick, 27 F.3d
1415, 1419 (9th Cir. 1994); accord Ben-Sholom v. Ayers, 674 F.3d 1095, 1099 (9th Cir. 2012).

Moreover, cases governed by the Antiterrorism and Effective Death Penalty Act (AEDPA),
like this one, are subject to stringent federal standards of review. Under AEDPA, a court may not
grant a habeas petition “with respect to any claim that was adjudicated on the merits in State court
proceedings,” 28 U.S.C. § 2254(d), unless the state court’s judgment “resulted in a decision that
was contrary to, or involved an unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States,” § 2254(d)(1), or “was based on an
unreasonable determination of the facts in light of the evidence presented in the State court
proceeding,” § 2254(d)(2).

Under § 2254(d)(1), the relevant Supreme Court precedent includes only the decisions in
existence as of the time the state court renders its decision. Greene v. Fisher, 565 U.S. 34, 44
(2011). Thus, Supreme Court cases decided after the state court’s decision are not clearly
established precedent under § 2254(d)(1) for purposes of evaluating whether the state court
reasonably applied such precedent.

A Supreme Court precedent is not clearly established law under § 2254(d)(1) unless the
Court “squarely addresses the issue” in the case before the state court. Wright v. Van Patten, 552
U.S. 120, 125-26 (2008) (per curiam); see also Carey v. Musladin, 549 U.S. 70, 76-77 (2006).
“[WThen a state court may draw a principled distinction between the case before it and Supreme
Court caselaw, the law is not clearly established for the state-court case.” Murdoch v. Castro, 609
F.3d 983, 991 (9th Cir. 2010).

To put in another way, a principle is clearly established law “if, and only if, it is so obvious
that a clearly established rule applies to a given set of facts that there could be no ‘fairminded’
disagreement on the question.” White v. Woodall, __ U.S. __ , 134 S. Ct. 1697, 1706 (2014)
(quoting Harrington v. Richter, 562 U.S, 86, 101 (2011)). “[I]f a habeas court must extend a
rationale before it can apply to the facts at hand, then by definition the rationale was not clearly

established at the time of the state-court decision.” Woodall, 134 S. Ct. at 1706-07 (internal

' quotation marks omitted); accord Dunn v. Madison, _ U.S. _ ,138 8. Ct. 9, 11-12 (2017)
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(holding that it was not clearly established that “a prisoner is incompetent to be executed because
of a failure to remember his commission of the crime, as distinct from a failure to rationally
comprehend the concepts of crime and punishment as applied in his case”).

An adjudication is “contrary to” Supreme Court precedent if the state court decision is
opposite to that reached by the Supreme Court on a question of law, or if the state court decides
the case differently than the Supreme Court has on a set of materially indistinguishable facts.
Williams v. Taylor, 529 U.S. 362, 405 (2000).

An “unreasonable application” of Supreme Court precedent is not one that is merely
“incorrect or erroneous,” Lockyer v, Andrade, 538 U.S. 63, 75 (2003). Rather, so long as
““fairminded jurists could disagree’ on the correctness of the state court’s decision,” that decision
is not unreasonable. Richter, 562 U.S. at 101 (quoting Yarborough v. Alvarado, 541 U.S. 652,
664 (2004)). A state court summary denial is an “unreasonable application” of Supreme Court
precedent only if “there was no reasonable basis,” id. at 98, for the decision in light of the
“arguments or theories [that] . . . could have supported] ] the state court’s decision,” id. at 102;
see also Murray v. Schriro, 746 F.3d 418, 465-66 (9th Cir. 2014) (“Relief is warranted only if no

reasonable jurist could disagree that the state court erred.”) (internal citations and quotations

The Supreme Court has made clear that § 2254(d) sets forth a “highly deferential
standard[,] . . . which demands that state-court decisions be given the benefit of the doubt.”
Cullen v. Pinholster, 563 U.S. 170, 181 (2011) (internal quotation marks omitted). “As amended
by AEDPA, § 2254(d) stops short of imposing a complete bar on federal-court relitigation of
claims already rejected in state proceedings,” but only “preserves authority to issue the writ in
cases where there is no possibility fairminded jurists could disagree that the state court’s decision
conflicts with this Court’s precedents” and “goes no further.” Richter, 562 U.S. at 102, “[E]ven a
strong case for relief does not mean the state court’s contrary conclusion was unreasonable.” Id.

At bottom, “[i]f this standard is difficult to meet, that is because it was meant to be.” Id, at 102.

9
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A ruling by the California Supreme Court must be accepted as including a determination
that the claim lacked merit—with the consequence that deference to the ruling is commanded by
28 U.S.C. § 2254(d)—unless and until it is affirmatively proven the ruling did not include such a
determination. See Richter, 562 U.S. at 100 (“Richter has failed to show that the California
Supreme Court’s decision did not involve a determination of the merits of his claim. Section
2254(d) applies to his petition.”). A petitioner may not evade such constraints by a state court
recital that is “ambiguous™ as to whether the merits were decided. Runningeagle v. Ryan, 686
F.3d 758, 769 (9th Cir. 2012).

Here, the California Supreme Court denied relief with a citation to “People v. Duvall, 9 Cal.
4th 464, 474 (1995),” and stated that a petition for writ of habeas corpus must include copies of
reasonably available documentary evidence.! Duvall does not unambiguously refer solely to a
basis for denying relief without regard to the underlying merits. While the citation encompasses
the procedural deficiency of failing to include copies of reasonably available documentary
evidence, it also covers a simple absence—no matter the procedural issue—of substantive
grounds for relief. For all a federal court may know (or even can know), the California Supreme
Court may have ruled the petition was procedurally deficient, lacked substantive lack of merit, or
both. There could be no serious contention that a court cannot decide a case on alternative bases
when it says so in a reasoned opinion. See, e.g., Harris v. Reed, 489 U.S. 255, 264 n.10 (1989).
It would be just as illogical to suggest the California Supreme Court was required to pick one
alternative or the other—but absolutely not both—merely because the court, instead of writing an
opinion, made a more ambiguous recital. Cf. Carey v. Saffold, 536 U.S. 214, 225-26 (2002) (a
court may elect to reach the merits of complaint despite also finding relief barred for procedural
reasons). Moreover, Petitioner’s failure to provide reasonably available documentation

affirmatively disproved he was entitled to relief, See Singh v. Gonzales, 491 F.3d 1019, 1024 (5th

! Duvall cites to People v. Gonzalez, 51 Cal. 3d 1179, 1260 (1990), which rejected the
notion that a petition can establish a triable issue of fact by relying on speculation. Rather the
petitioner must “obtain some concrete information on his own before he invokes collateral
remedies against a final judgment.” Gonzalez, 51 Cal. 3d at 1260. On this point, Duvall also
cites to Karis, 46 Cal. 3d at 656 (petition’s assertion of a belief or denial does not matter, and
establishes no triable issue of facts, when petition does not “offer proof ” oo, the “‘proof must be
a demonstrable reality and not a speculatlve matter’”).

10
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Cir, 2007) (“When a party has relevant evidence in his control which he fails to produce, that
failure gives rise to an inference that the evidence is unfavorable to him.”) (Internal quotation
marks omitted); accord Rockingham Mach.-Lunex Co. v. N.L.R.B., 665 F.2d 303, 304 (8th Cir.
1981); see also Cal, Evid. Code § 412; People v. Webster, 54 Cal, 3d 411, 457 (1991) (if

declaration omits “significant” information, an adverse “inference arises”).

ARGUMENT
L PETITIONER FAILED TO SHOW THAT NO FAIR-MINDED JURIST COULD POSSIBLY

AGREE WITH THE CALIFORNIA COURT OF APPEAL’S DETERMINATION THAT
PETITIONER’S BR4DY CLAIM WAS UNMERITORIOUS

Petitioner presented his Brady claim to the California Superior Court in a petition for writ
of habeas corpus. (Lod. Doc. 3.) The petition was denied on the merits in a reasoned decision.
(Ex. 2.) Petitioner then brought his Brady claim in a habeas petition filed in the California Court
of Appeal. (Lod. Doc. 4.) The court summarily denied the petition on the merits. (Ex. 3.)
Richter, 562 U.S. at 101. Finally, Petitioner filed a habeas petition asserting his Brady claim in a
habeas petition filed with the California Supreme Court. (Lod. Doc. 7.) The court denied the
petition with a citation to People v. Duvall, 9 Cal. 4th 464, 474 (1995), stating that a habeas
petition must include copies of reasonably available documentary evidence (Ex. 4).2

Three essential components or elements of a Brady prosecutorial misconduct claim have
been identified. First, the evidence at issue must be favorable to the accused, either because it is
exculpatory, or because it is impeaching. Second, that evidence must have been suppressed by the
state, either willfully or inadvertently. And third, prejudice must have ensued. Youngblood v.
West Virginia, 547 U.S. 867, 870 (2006) (per curiam). Evidence is material only if there is a

reasonable probability that, had it been disclosed to the defense, the result would have been

2 As previously argued, the California Supreme Court’s citation to Duvall at page 474
should be treated as a merits adjudication of Petitioner’s Brady claim. See, supra, p. 10. To treat
the Duvall citation solely as a ruling that the habeas petition was procedurally deficient would
mean that the Brady claim is unexhausted and subject to dismissal. Castille v. Peoples, 489 U.S.
346, 351 (1989) (a claim denied by the state’s highest court as procedurally deficient, either
explicitly or by citation of authority, does not exhaust the claim). Alternatively, this Court could
deny (but not grant) relief of the Brady claim. 28 U.S.C.§ 2254(b)(2); Cassett v. Stewart, 406
F.3d 614, 623-24 (9th Cir, 2005) (“[A] federal court may deny an unexhausted petition on the
n;erits only when it is perfectly clear that the applicant does not raise even a colorable federal
claim.”). " "
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different. Kyles, 514 U.S. at 434. “A ‘reasonable probability’ of a different result is accordingly
shown when the government’s evidentiary suppression ‘undermines confidence in the outcome of
the trial.”” Id. (quoting United States v. Bagley, 473 U.S. 667, 678 (1985)). Petitioner failed to
meet this test.

To begin with, Petitioner did not demonstrate that the prosecution actually or constructively
possessed exculpatory information relating to Officer Winchester at the time of Petitioner’s 2014
trial. Officer Winchester was not placed on administrative leave from the San Mateo Police
Department until October 2015, and was not charged by the San Mateo District Attorney’s Office
for sexually assaulting women until July 20, 2016. These events occurred long after Petitioner’s
trial and, therefore, do not constitute Brady material. District ttorney’s Office for Third Judicial
Dist. v, Osborne, 557 U.S. 52, 68-69 (2009) (reaffirming that Brady is a pre-conviction trial right
and holding that Brady does not apply after conviction). Petitioner relies on a newspaper article
discussing a 2013 investigation of Officer Winchester by the Sacramento District Attorney’s
Office. (Lod. Doc. 4, Ex. B.) But Petitioner failed to identify any information obtained during
that investigation favorable to him. Indeed, Petitioner’s attorney conceded that he was unable to
identify any favorable evidence that had been withheld by the prosecution. Petitioner’s counsel
stated that although it appeared “the Sacramento District Attorney’s Office was interviewed, at
some point, about the allegations concerning Noah Winchester, . . . [d]efense coﬁnsel does not
know the particulars of when that occurred, what information the Sacramento District Attorney’s
Office had, the extent of the information the Sacramento District Attorney’s Office had, [or] the
extent of the information available to law enforcement at any relevant time.” (Lod. Doc. 4 at 6.)>
Undermining Petitioner’s Brady claim even further is the fact that the Sacramento District

Attorney’s Office concluded there was no basis for bringing charges against Officer Winchester.*

3 It is important to recognize that prosecutors in California “do not have unfettered access
to personnel files of potential police witnesses and must file a Pifchess motion [Pitchess v.
Superior Court, 11 Cal. 3d 531 (1974)] for the discovery of confidential information contained
therein.” California Criminal Law, Procedure and Practice, § 11:26 at p. 271 (2018) (citing
People v. Superior Court (Johnson) 61 Cal. 4th 696, 705 (2015)).

The same article represents that a second probe of Winchester involving a sexual assault

allegation was conducted by the Sacramento County Sheriff’s Department concerning an incident
that was not reported to authorities until 2015, Because any information from this second

12
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Because Petitioner failed to demonstrate that the Sacramento County District Attorney’s Office
possessed evidence favorable to him at the time of the 2014 trial, his Brady claim fails. See
Runningeagle v. Ryan, 686 F.3d 758, 769 (9th Cir. 2012) (“[T]o state a Brady claim, [petitioner]
is required to do more than ‘merely speculate’ about” potentially favorable and material
evidence); Phillips v. Woodjford, 267 F.3d 966, 987 (9th Cir. 2001) (“mere suppositions”
regarding materiality and deliberate suppression of evidence are insufficient); Jensen v.
Hernandez, 864 F. Supp. 2d 869, 910-11 (E.D. Cal. 2012) (rejecting claim that failure to turn over
dispatch tapes violated Brady when “petitioner . . . made no showing in this court that the
recordings would have provided evidence favorable to the defense . . . [and petitioner’s] claim
that the recordings could have exonerated him is based on pure speculation”); see also United
States v. Erickson, 561 F.3d 1150, 1163 (10th Cir. 2009) (“A Brady claim fails if the existence of
favorable evidence is merely suspected. That the evidence exists must be established by the
defendant.”).

Moreover, Petitioner failed to satisfy Brady’s materiality requirement. First, as previously
argued, Petitioner failed to show that the Sacramento County District Attorney’s Office possessed
evidence favorable to him at the time of the 2014 trial. Absent this evidence, Petitioner cannot
demonstrate materiality. United States v. Davis, 960 F.2d 820, 827 n.3 (9th Cir. 1992) (stating
that because the government did not know of witness’s misconduct prior to petitioners’
convictions, “it did not improperly suppress information pertaining to [the witness’s] illegal
conduct in violation of Brady”).

Second, admissibility aside,’ evidence that Officer Winchester had been investigated for

sexual misconduct was not material for Brady purposes. “Evidence impeaching a witness is

investigation was not obtained until after Petitioner’s 2014 trial, it cannot form the basis for a
Brady claim. In Brady, the Court held that that due process requires a prosecutor to disclose
material exculpatory evidence to the defendant before trial, and the Court has since declined to
extend that right to the post-conviction content. Osborne, 557 U.S, at 68-69. Thus, any due
process right to disclosure of exculpatory evidence discovered after Petitioner’s conviction is
barred by the absence of clearly established law. 28 U.S.C. § 2254(d)(1).

5'The Supreme Court has not clearly established in its precedents whether, in order to
make out a Brady violation, the undisclosed evidence must be admissible. See Wood v.
Bartholomew, 516 U.S. 1, 6 (1995) (per curiam) (holding that government’s failure to disclose the
results of a polygraph test was not prejudicial because the results were not admissible in
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ordinarily not ‘material’ because it does not ‘refute an essential element of the government’s
case.” Davis, 960 F.2d at 825. Only “where the newly discovered impeachment evidence is ‘so

29

powerful’ that, if believed, it could render a witness’ testimony ‘totally incredible,”” and “where
that witness’ testimony is the only evidence supporting an essential element of the government’s
case,” is the impeachment evidence material. Id.; accord United States v. Bartko, 728 F.3d 327,
339 (4th Cir, 2013) (““In general, evidence whose function is impeachment may be considered to
be material where the witness in question supplied the only evidence linking the defendant to the
crime.” Likewise, we may find impeaching evidence to be ‘material where the witness supplied
the only evidence of an essential element of the offense.”” (quoting United States v. Avellino, 136
F.3d 249, 256-57 (2nd Cir. 1998)); see also Smith v. Cain, 565 U.S. 73, 76 (2012) (evidence
impeaching eye witness material where “testimony was the only evidence linking Smith to the

da ¢¢

crime,” and the eye witness’s “undisclosed statements directly contradict his testimony”); see
generally B. Means, Postconviction Remedies, § 36:9 (Thomson Reuters 2018). Here, Petitioner
failed to show that evidence Officer Winchester was the subject of an investigation would have
been admissible at trial. See People v. Anderson, 20 Cal. 3d 647, 650 (1978) (prior arrests
inadmissible to impeach a witness); People v. Medina, 11 Cal. 4th 694, 769 (1995) (“mere arrests
are usually inadmissible, whether as proof of guilt or impeachment”); People v. Lopez, 129 Cal.
App. 4th 1508, 1523 (2005) (“[I]t is established that evidence of mere arrests is inadmissible
because it is more prejudicial than probative”].)

Officer Winchester had no personal knowledge of the any of the offenses for which
Petitioner was charged or convicted. Officer Winchester simply provided background for the jury
to understand how law enforcement discovered Petitioner in the first place. At most, Officer

Winchester’s testimony provided some corroboration of some minor details in S.T.’s testimony.

His testimony was not significant, much less the only evidence linking Petitioner to the crimes.

evidence); Paradis v. Arave, 240 F.3d 1169, 1178 (9th Cir, 2001); Shell v. Lewis, 2012 WL
3235798, *7 (N.D. Cal. Aug. 6, 2010). This absence of clearly established law bars Petitioner’s
claim. Wright v, Van Patten, 552 U.S. 120, 126 (2008) (if the Supreme Court cases give no clear
answer to the question plesented the state court’s decision cannot be an unreasonable apphcatlon
of clearly established federal law).
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To the contrary, it was S.T., Petitioner’s victim, who provided the bulk of the testimony
directly linking Petitioner to the sex trafficking offenses for which he was convicted. It was
S.T.’s testimony that the jury had to credit in order to convict Petitioner. In contrast, Officer
Winchester never even met Petitioner or S,T., knew nothing about the offenses, and provided no
direct evidence of Petitioner’s guilt. Moreover, the matters to which Officer Winchester

testified

the discovery of C.T. with Stephen Tran and Petitioner’s texts to Stephen—were not
essential elements of the government’s case. Davis, 960 F.2d at 825. As discussed above, Officer
Winchester simply provided an explanation of how law enforcement discovered Petitioner in the
first place.

In sum, even if evidence impeaching Officer Winchester’s credibility had been presented at
trial, the admission of that evidence would not have “put the whole case in such a different light
as to undermine confidence in the verdict.” Kyles, 514 U.S. at 435. Because a fair-minded jurist
could possibly agree with the California Court of Appeal’s decision that Petitioner’s Brady claim
lacked merit, Petitioner is barred from obtaining federal habeas relief. 28 U.S.C. § 2254(d)(1).

CONCLUSION

Petitioner’s application for a petition for writ of habeas corpus should be denied.

Dated: August 7,2018 Respectfully submitted,
XAVIER BECERRA
Attorney General of California

TAMI M. KRENZIN
Supervising Deputy Attorney General

s/ Brian R. Means

BRIAN R, MEANS

Deputy Attorney General
Attorneys for Respondent

SA2018301836
13203478.docx
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Petitioner, Tony Khong, in pro-per, by way of Traverse to
Resporldent 's Answer; alleges as follow:

Petitioner admits that he is in custody as statedbby
Respondent. However, Petitionercconterids that his custody
is "unlawful" for the'.reasons set forth hereinnandiin the
Petition for Writ of Habeas Corpus and supporting exhibits.

II
Admitted as to the cause of Petitioner's detention:
III, IV, V, VI, IX

Admitted.

Petitioner contends that he is entitled relief on the 'grounds,
as setforth in the Petition:

Ground One: Brady Violation

Habeas relief, including but not limited: to an evidentiary -
hearing, should be granted, for the reasons set forth in the
Petition and in the Points and Authorities in supportvof the
Traverse.

App. 523 ER1399




Case 2:18-cv-00580-KIM-DB  Document 16 Filed 10/18/18 Page 3 of 12
XI

Admitted that the AEDPA controls the disposition ‘of this case.
However, Petitioner contends that the state court denials of his
HabemsiclBdms lare «contrary to, and result from'an unreasonable
determination of, clearly establishedlaw as promulgated by the
U.S. Supreme Court; and are the product of an unreasonable
determination:wof the facts.

XII

Petitioner is entitled to relief on the claims set forth in X.
XIII

Acknowledged.

WHEREFORE, Petitioner respectfully-eequests:

(1) that an evidentiary hearing be granted on Ground 1
(2) that:the court grant writ of habeas corpus

(3) Appoint counsel to Petitioner

(4) all other appropiate relief

Dated:ld/7/{8/

Respectfully Submitted
J W

Tony” Khong
Pro-Per
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POINTS AND
AUTHORITIES
IN SUPPORT OF
TRAVERSE

PRELIMINARY STATEMENT

Petitioner was charged in SacramentoCounty Superior Court
with two counts of pimping a minor under 16 years of age (§ 266h
(b)(2), two counts of panderingia minor under 16 years of age
(§ 266i(b)(2), one count of unlawful sexual intercourse with
a minorunder 16 years of age (§ 261.5(d) ), two counts of human
trafficking a minor(§ 236.1(c)(1) )and a prison prior enhancement
(§ 667(B)-(i) a8 §1170.12). The jury reached verdicts that found
Petitioner guilty of: two counts of pimping a minor under 16 yrs
of age (§266h2b)§2);>6ne count of pandering a minor under 16 yrs
of age g§266i b)(2))) two counts of human trafficking a minor
(8236.1(c)(1))y The jury found petitioner not guilty of one
count of pandering a minor under 16yrs of age (§266i(b)(2))) The
jury could notreach a verdict on count five, unlawful sexual
intercourse with a minor under 16 yrs of age (§261.1(d)) and
trial court declared a mistrial as to that count. On the prosecus=
tton's motion, count five was later dismissed in the interest
of justice. Prior strike conviction allegation found true by
trial court.

Trial court imposed sentence of 20yrs calculated as follow:
ugper terms of 8yrs on count seven, human trafficking a minor
(§236.1(c)(1), double to 16 yrs for the strike prior, and two
year consecutive term (one-third midterm) on count eight, human
trafficking a minor (§236.1(c)(1), doubled to four years for the
strike prior. With regards to counts one, two and four, the court
stated: " I think I will not sentence. I'm going to stay those
pursuant to 654 rather than to sentence'.

Brady-Related Violation

On July 31, August 1,2013, Officer Noah Winchester (here=ti :
after "Winchester"), testified initially about an alleged victim
Cindy Thao (hereafter "C.T."), who allegedly made statements to
him, (Winchester), as to who was involved with the criminal
allegations. C.T. did not testify. Winchester was testifying
from his notesnand reportoof the initial contact with C.T. at
a traffic stop. Winchester also testified at trial, (for:
prosecution), as to what C.T. had allegedly reported to him,
Trial date was April 1, 2014,

App. 525 ER1401
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Habeas Petition Allegations

Ground One of the Petition alleges, in sum, that Petitioner's
Constitutional rights were violated when the prosecution
committed a Brady Violation as to impeachment evidence about
one of their witness; who was himself, under investigation for
sexual misconduct while on duty as patrol officer, named Noah
Winchester. Violating Due Process Federal Rights.

LEGAL ARGUMENT

I,

PETITIONER'S Brady claim is entitled to reliefon the federal
claim, because the prosecution used a "government witness" who
was under investigation at the time of Preliminary Hearing and
at the time of Trial.

The state courts unreasonably found the facts, and unreasenably
applied U.S. Supreme Courtlaw in denying Petitioner's habeas
corpus claims in the state court. Respondent argues that Petition
is not entitled to relief on the merits of his federal claim.

As demonstrated below, Respondent is wrong.

Respondent correctly points out that, a Brady violation consist
of Three components or elements. The Respondent incorrectly
states that Brady violations only pertain to evidence that is
material. The claim of Brady Petitioner brings forth the three
basic elements of a Brady prosecutorial misconduct claim.
Petitioner is not arguing the material value of the evidence

as it does not apply in this case. ‘

II.

RESPONDENT misapplies U.S. Supreme Court law on Brady Violations.
Brady V. Maryland 1963), Petitioners Brady claim has 3 aspects;
1) That the Government knew or should have known, that their

own witness was under investigation, either by their office or

a sister office. (2) The Government should have disclosed this

evidence to defense. (3) Even if learning about the investigation

afterGovernment has an ongoing duty to report such discoveries

to defense.

App. 526
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Applicable Law

In short, Brady establishes the requirements that are at issue
here; First, the requirement of Government attorneys prosecuting
a case, have a duty to learn of any evidence favorable to the
defendant known to anyone acting on the Governments behalf in

the case, including police officers. Second, Impeachment evidence
qualifies as Brady material that prosecution must disclose.

Prejudice

Respondent argues that, it was not a Brady Violation because
the investigation of Winchester was not material for Brady
purposes (ANS to H.P. at 13).

Regarding the law applicable to showing prejudice Brady
prosecutorial misconduct, Brady is in itself, prejudice.

On August 13, 2016, Petitioner learns through his counsel and
himself that a prosecution witness who testified at trial, Noah
Winchester, herein known as: (Winchester), was under investiga+lo
tion through the Sacramento Police Department office, for a =
series of sexual assaults while on duty, including Rape and
Kidnapping. SGT. Bryce Heinlein states 6in exhibits "B", p.g.
2/4, of habeas) that the probe began in 2013 and Los Rios
officials were notified of it at the time.

Respondents angument is without merit! Respondent themselves,
point out there is three components or elements of a Brady
prosecutorial misconduct claim. (see Answer-p.g.1l1, lines 17-

20).

Petitioner will now point out to this Honorable court, how all
three components/elements were violated in Petitioners case,

First, the evidence at issue must be favorable to the accused,
either because it is exculpatory, or because it is impeaching.

As in petitioners case, the evidence at issue is impeaching.

Second, that evidence must have been suppressed by the state,
either willfully or inadvertently.

As in petitioners case, the evidence at issue was withheld
inadvertently.

App. 527 ER1403
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Government attorneys prosecuting a case have a duty to learn
of any evidence favorable to the defendant known to anyone .
acting in the Governments behalf in the case, including

police officers. (0'Hara V. Brigano,499,437,115 S.Ct. 1555,
131 L.Ed.2d 490 (1995). (citing Strickler V. Greene, 527 U.S.
263,292,119 S.Ct 1936, 144 L. Ed. 2d 286 (1999). Impeachment
evidence qualifies as Brady material that the prosecution must
disclose. In Re:(People V. Martinez, 103 cal app 4th 1071,1080
(2002). Prosecution has a duty to obtain prosecution witness's
criminal history. In Re:(Sealed Case No. 99-3096,185 F.3d 887,
896 (D.C. Cir. 1999)(Brady violation when U.S. Attorney's Office
failed to conduct complete search of federal and local law
enforcement agencies for Brady material).

App. 528 | ER1404
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Third, prejudice must have ensued.

As in petitioners case, prejudice did ensue,

Petitioner will now elaborate, addressing every element in the
same 1st, 2Znd and 3rd orders.

First, the evidence was favorable to the accused because "The
courts have identified two categories of '""favorable evidence';
(1) exculpatory evidence and (2% impeachment evidence.

(Turner V. United States 137 S.Ct,2017 U.S. Lexis 4041,*18(2017)
Brady reaches "evidence.... favorable to the accused, either
because it is exculpatory, or because it is impeaching™)
(Strickler V. Green 527 U.S., 263, 281-82(1999) "Impeachment
evidence" is '"favorable" evidence within the meaning of Brady.
(Youngblood V. West Virginia, 547 U.S. 867, 869(2006)

Second, the evidence was suppressed by the state inadvertently.
Inadvertence is translated into negligence.

The state has an ethical duty to learn of and disclose of
"favorable evidence’, regardless of its materiality.(Cone V. Bell,
556 U.S. 449, 470 N.151555§5

Evidence is "favorable" if it hurts the prosecution or helps the
defense" People V. Earp, 20 cal 4th 826,866(1999), People V.
Maciel, 57 cal. 4th 482,551(2013). The Government is obliged

to disclose pertinent material evidence favorable to the defense,
and this applies not only to matters relating to the credibility
of Government witness. Giglio V. United States, 405 U.S. 150

[90 S.Ct. 763,31 L.Ed. 2d 104](1972).491 F.2d at 1302

App. 529
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