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Case 2:18-cv-00580-KJM-DB Document 14-10 , Filed 08/29/18 Page 133 of 18PJ 0 

1 the Court has ordered that the testimony of Stacey T·. 

2 be transcribed,. and it will be read to you in its 

3 entirety, period. 

4 Also, the testimony of Officer Winchester will 

5 be transcribed and read to you in its entirety, 

6 period. 

7 Also, the Court directs the jury to People's 

8 Exhibits 6 and 6-A. 

9 'rranscripts ·of clips four and eight will be given 

1-0 to the jury for your review. 

11 MS. DUNHAM: Should you just give the whole 

12 transc·ript instead ·of ..:._ 

13 Then you' re going to have to cut it all apart .. 

14-

15 

16 

17 

THE COURT: I can do that if that's what you want. 

MS . DUNHAM: That ' s my -- -· 

So they don't have to take it apart. 

THE COURT:. All right.. Do you have any problem 

18 with that? 

MR. FARINA: I have no problem with that. That's 

20 fine .. 

21 THE COURT: All right. I'll do that. 

22 

23 

24 

25 

26 

27 

28 

to 

in 

And 

you. 

MS. 

MR .. 

THE 

there 

And 

transcripts of those exhibits will 

DUNHAM: Yeah. 

FARINA:· I agree. 

COURT: But we do not leave those 

with them. We bring those back. 

so, transcripts of these exhibits 

be provided 

t.rans.cripts 

will be 

730 
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1 provided to you while whil~ you listen to the CD or 
2 something like that. 

3 MS. DUNHAM: Uh-huh. 
4 TBE COURT: We probably 

5 We should say the transcript of the preliminary 

6 hearing is not in evidence. 
7 However, i~ response to your question, the. Court 

8 has ordered that the testimony of Stacey T. be prepared 
9 and be .read to you in its entirety. 

10 MR. FARINA: From the preliminary hearing 
ll transcript. 

12 ·THE! COURT: No. That 1 s from the Court transcript. 
13 MR. FARINA: Because the prelim. is not in 

14 

15 

1·6 

17 

18 

19 
2-0 

evidenc·e. 

THE COURT:· 

MR. FARI:r:-:fA: 
THE COURT: 

MR. FARINA: 

It's not here. 

That's fine. 
Stay close because 

I'll stay here. I'm not going 

anywhere·. 'I 'tn. staying here . 

Realistically I don't know if they're going to 
21 come back today. 

22 THE COURT: We can't --
23 

24 

25 

26 
27 

28 

We won't have the transcripts r.eady. 

We're .off the record. 

(Evening Recess) 

731 
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Case 2:18-cv-00580-KJM-DB Document 14-10 Filed 08/29/18 Page 169 of 188 
806 

1 which he had a two-year prison sentence. 

2 I haven't found anything in his criminal history, 

3 his character or his prospects that makes me think that 

4 he is on the path to a -- to a law abiding future, 
5 Yes, he wants to have a job. He was working in an 

6 auto parts -- or an auto repair shop, and that's fine, 

7 but -- but while he was working in the auto repair 
8 shop, he's pimping and pandering and trafficking girls, 

9 little girls, childr-en, 14-year-ol.ds. 

10 And for that, I think that these factors scream 

11 for denial of the Romero motion. I will deny the 

12 Romero on those grounds .. 

13 All right. We have to go to judgment and 
14 sentencing. 

15- Folks, I hav-e to make a very quick phone call. I 

16 just need a couple of minute-s, becaus.e I have to cancel 

1 7 something that I -·- I didn't know we were going to be 

18 this long, and it's not a problem. We'll take as much 
19 time as we need on this. 

20 Just give me two minutes to make a phone call. 

21 
22 

.23 

24 

25 

26 

27 

28 

MR. FARINA: Yes, your Honor. 

(Short pause). 

THE COURT: Ba.ck on the record,. 

Were you able to make the call for Mr. Farina? 

Just so it's clear, my comment there a moment ago, 

we'd be this long is because a prior matter went long, 

not because of this matter has gone long. 

MR--;=--=Mitlfflt:--Ri g l I L • 

806 ER676 
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1 

2 

these offenses were perpetrated on these children, But 

I think if anyone's earned the upper term, it is this 
3 defendant. 

4 Regarding Count Seven, a felony violation of 
5 Section 236.l(c), I sentence Mr. Khong to State Prison 

6 for the upper term of eight years doubled to 16 years 

7 because of his prior strike pursuant to Penal Code 
8 Section 66'7 (e) (1). 

9 The upper term is certainly appropriate in this 

10 cas·e because the defendant was on parole when the 

11 crimes were co:mrnitted, the crimes. against children were 

12 committed and because of his prior experience as a 

13 criminal, both as a juvenile and as an adult. 

14 Regarding Count Eight 1 I sentence the defendant to 
15 

16 

17 

18 
19 
20 

21 

22 

23 

24 

25· 

26. 

27 

2'8 

.one-third the midterm, for a total of two· years r 

doubling that to four years for his prior strike, 
pursuant to Section 6 67 ( e) ( 1) o.f the Penal Code, 

I'm going to order that this be served 
consecutively, as these crimes were predominantly 

independent of one another and included separate 
victims. 

Regarding Counts One and Two and Count Four, I 

think I will not sentence. I'm going to stay those 

pursuant to 654 rather than to sentence. 

If this matter comes back to me, I'll sentence 

appropriately at that time rather than do it here, 

unless you have a strong feeling one way or the other 
efl-t=l=i-u t , Ms • Dti·fta-a: · • 

8.22 
ER692 
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2 · · DISTRICT ATTORNEY , 
1

SPD-12;.361289 
3 901 G STREET ,,..---,;:i:~;;l. I ffiN , A. DUNHAM, DDA 
4 SACRAMENTO) CA 95814~ ·' : :0®1~\NEt :mAM: (ASAP) 
5 (916) 874~6218 . 20f2SEP .. 7 .PM ~i•rd ;_., XRef: 3813903 

'. .. t 

6 
' 7 

8 
9 

10 
11 ' 
12 
13 
14 
1:5 
16 
17 
1·8. 
19 
20 
21 
2i 
23. 
24· 
25 
26· 
27° 
28·' 
29 
30 
31, 
32 
33 
34 
35 
36 
37· 
3~ 
39 
40 
41 

· ® PHH::lft't XRef: 4779719 
•, . XRef: 4207692 l,s~\fb 

. \\ol\ . . f\\ 
. a, \l\\t,t\\\-~ . 2 STRIKES . \."'°"'~ 

,, ·., . OR cotm.T OF CALIFORNIA . . . 
COUNTY OF SACRAMENTO ... 

,, . 

\~ee,'\,\\e J 'i' 1·.J 

THE PEOPLE OF THE STATE OF CALIFORNIA, '.:; : . 
vs. 

TONY KHO~G, 
STEP~N TRAN, . 
TYRON VAN TRAN, 

The People of-the State of Cali'~rni~ upon oath of . und~rsigned, upon information and belief 
complain·against the defendant(s) above named r the cr~me(s) as: follows: 

07, 201 ~, and December 07, 2011, at and in ·the County of 

a, defendant(s) TONY KHONG, STEP}{EN TRAN and TYRON 

VAN TRAN did co : t a felony nam~ly: a violatiort of Section 266h(b)(2) of the. Penal Code of 

the ·state of Ca · rnia, in that said defendant lmowing to be a prostituta, did unlawfully live and 

dedve. SUP, rt and maintenano~ -in whole and in part from the earnings and proceeds 0f ·said 

pers s prostitution, at a time when CINDY T,, was minor urtder the age of 16 years, to witr 

07310085.Cl2 

:00010 

ER712 
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2 
3 
4 
5 

.. 6 
7 
8 
.9, 

10 
11 
12 
13 
14 
15 
16 
17 
1·8 
19 
20 •. 
.21 

23,;'; 
24 
2S 
26· 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
-40 
41 

COUNTTWO 

For a furthe1· and separate cause of actiont being a different offense of the same ·class of crimes· 

and offenses as the chal'ges set forth in. Count One hereof: On or about and between October 07, 

2011t and December 07,, 2011, at and in the County of Sacramento, State of California, 

d~fendant(s) TONY I(HONG,. STEPHEN TRAN and TYRON v_ AN TRAN dici commit a .. 

felony namely: a violation of Section 266h(b )(2) of the Penal Code of the State of California, in 

that said defendant knowing to be a prostitute, did unlawfully live and derive support and 

maintenance in whole and in part frotn the earnings- and prooeeds of said person's prostitution, at 

a time when STACEY T., was a minor under the age of 16 years, to·wit, age 15 years. 

COUNTTimEE 

For a further and separate ~ause of action, ·being a different offense of the same~ class of crimes 

and offenses as the charges set forth in Counts One and Two hereof: On ·or about and between 

October 07, 2011, and December 07, 2011, at and in.the County of Sacramento, State of 

Calif<!>rnia, defendant(s) TONY ;irnoNG, STEPHEN TRAN and TYRON VAN TRAN did 

commit a felony namely: a violation of Section 266i(b )(2) ·of the Penal Code of the State of 

California, in that said defendan.fdid unlawfully, and bytlireats, violence, _promises, a device·, 

and scheme, causet induce, persu~de, and encourage CINDY T,, a person.under the·age of l6 

·years, to wit, age 15 years-~ to become a. prostitute. 

COUNTFOUR 

For .a further and separate ·cause .of actio~, being a different offense of the same class of crimes 

and offenses as the charges set fortli in Counts One through Three hereof: On or about and 

between:October 07., 2011, and December 07, 2011, at and in the County ofSacramento, State of 

California, defendant(s)- TONY KHONG, .STEPHEN TRAN and TYRON VAN TRAN did 

commit a felony. namely: a violation of s•ection.266i(b)(2) of the· Penal Code of the State of 

California, in that said defendant did unlawfully, and by threats, violence, promises, a device, 

073l0085,C12 (2) 

:00011. 
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3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
.19 
20 
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24 
25 
26 
27 
.28 
29 
30 
31 
32 
.33 
34 
35 
36" 
37 
38 
39· 
40 
41 

and scheme, cause, induce, persuade, and encourage STACEY T., a person under the age of 16 

years, to wit, age· 15 years, to become a prostitute. 

COUNT FIVE. 

For a furthe1: and separate cause of action, being a different offense of the same class of crimes 

and offenses as the charges set forth in Counts One through Four hereof: On ot about and· 

between October 07, 2011, and December 07, io11, at and in the-County of Sacramento. State of 

California, defendant(s) TONY KHONG did commit a fefony namely: a violation of Section 

261.S(d) of the Perial Code of the State of California,' in that said defendant being ove1· the age of 

21 years, did engage in an act of unlawful sexual intercourse with STACEY T., a person under. 

the· age of 16 years, to wit, age l'S _years. 

COUNT SIX 

For a further and sepatate cause of action, being -a different offense of the same class of crimes 

and offenses- as the charges set forth in Counts One through Five hereof: On ot·about and 

between October 07, 2011, and December 07, 2011. at and in the Cowity of Sacramento, State of 

California, defendant(s) STEPHEN TRAN did comniit a felony namely:_ a violation of Section . 

261. 5( c) of the Penal Code of the State of California, in that sa~d defendant engaged in: an act of 

unlawful sex1:1al intercoms~ with CINDY T,, age 15 years-, not the spouse of the defendan(. the 

minor being more than thl'ee years younger than the defendant. 

07310085.C12 (3) 
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3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16· 
17 
18 
19 
20·i 
21 · 
22 
23· .. : 
24. 
25 
26 
·21 
28 
2·9 
30 
31 
'32 
33 
34 
35 
36 
37 
3~ 
3~ 
40 
41 

PRIOR CONVICTION (TONY KHONG) 

1. 

It is. further alleged that the said defendant~), TONY KHONG, was on August 18, 2008, in the 

Superior Court of the State of California, for the County of Sacramento,. convicted of the crime of 

First Degree Burglary in violatfon ofSecti<,m 459 of the Penal Code, a serious·felony, within the 

meaning of Section 1192. 7( c). of the Penal Code, and that by re~on thereof, that he/she comes 

within the provisions of Section ·667(bHi) and Section 1170.12 of the Penal Code. 

That attache~ hereto and by this reference incorporated herein is a declaration setting,fotih facts- in 

support.of probable oause for the issuance of a warrant of arrest herein. 

I declare upon infonnation and belief and under penalty of perjury that the foregoing- is tru.e and 

correct, 

Executed at Saoramento County, California, the 31st day of July, 2012. 

073-10085.012 

Declarant 
SACRAMENT 

(916) '87 4-6218· 
Telephone Number 

(4) 

THI:> 

ER715 
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2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
1~ 

· 19 
20 
21 
221· 
23 
·24 .~25· 
26. 
27. 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 

·. HOLDING ORDER - DEFENDANT STEPHEN TRAN 
to tne that the offense(s)· in the within complaint has/have been committed, 

and that thel'e is sufficient cause to believe th~t the defendant, STE~HEN TRAN, is guilty 
thereof, · 
__ The defendant, STEPHEN. TRAN, having waived preliminary hearing to the offense(1:1) 
set forth in this complaint, · 

Exceptions/Additions/Conditions: ________________ _ 

I order that the defendant be held to answer to· same, In .my capacity as Judge ~f the Superior 
Court, I deem the within cdmplaint to be an Information and order it filed in the Su,perior 
Court. 

·of the Superior Court Sitting·as Magistrate 

07310085,Cl2 (6) 
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2 
3 
4 
5 
a· 
7 
·a-
9 

1-0 
11 
12 
13 

HOLDING ORDER - DEFENDANT TONY KHONG 
_. _It appearing to me that the offense(s) in the within complaint has/have been committed, 
and that there is sufficient cause to believe that tlie defendant, TONY KHONG, is guilty 
thereof, 
__ The defendant, TONY KHONG, haying waived preliminary hearing to the offenseij!) set 
forth in this complaint, 

Exceptions/Additions/Conditions: ___________________ _ 

·14 · I order that the defendant be held to answer to same, In my capacity as Judge of the Superior 
15 Court, I deem the within complaint to be an Information and order it' filed in the Superior 
16· Court, 
17 
'18 
19 
20. 
21· 
22.', 
23 
24 
25 
.26· 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
.41 

Date: ____ Dept __ _ 

07310085 .. C12 

Judge of the Superior Court Sitting as Magistrate 

(5) 
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i' 3 
4 HOLDING ORDER - DEFENDANT TYRON VAN TRAN 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19, · 
20 ~-

21: 
22 l •. 

23'l' 

24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 · 
36· · 
37 
38 
39· 
40 
41 

__ It- appearing t~ me that the offens·e(s) in the within complaint has/have been committed, 
and that there is sufficient cause to believe that the defendant, TYRON VAN TRAN, is guilty 
thereof, 
__ The defendant, TYRON VAN TRAN, haying waived preliminary hearing to the 
offense(s) set forth in tliis complaint, 

Exceptions/Additions/Conditions: ________________ _ 

I order that the· defendant be held to answer· to -same. In my capacity as Judge of the Superior 
Court, I ·deem the within complaint to he an Infonnation and order it filed in the Superior 
Court. 

Date: ____ Dept; __ _ 
Judge ofthe Superior ·Court Sitting as Magistrate 

07310085.C12 (7), 

ER718 
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3. 
4 
5 
6 
7 
a.:. 
9 

10 
11 
12·. 
13 
14 
15 
16 
17 
18 
19 
20. 1 

21 
22 
23 
2.4 
25 
26· 
27 
28 
29 
~0-
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32 
33 
·34 
35 
36 
'37 
38 
39 
40 
41 

DECLARATION IN SUPPORT OF ARREST WARRANT 
(Made under 2015 .5 CCP) 

The undersigned hereby declares: 
That your declarant is currently employed as a DQputy Distdct Attorney for th~ County 

of Sacramento, State of California: 
That pursua~t to said. employment, your declarant has been assigned to investigate 

allegatiops _that TONY KHONG, STEPHEN TRAN, and TYRON VAN TI½N, did commit 
tlie crime(s) as set forth in the at~ached complaint. 

That pursuant to said assignment, your declarant has contacted person(s) having 
lmowledge of said offense(s) and who has/have prepared wdtten reportg and/or statements, 
and/or has received and read written reports an~/or statements prepared by othen lmown by 
Y.Ollr deelarant to be law ·enforcement officers, all of which reports and/or statements-are 
.included in a i'eport consisting of 11 page(s) which is attached hereto as Exhibit I and 
incorporated by references as though fully set forth, . 

Thnt ~ach of these docu~ents is• presently an ·official record of a law enforcement 
agency. 

WHEREFORE, your declarant prays that a·warrant issue for the· arrest of the 
hereinabove"named defendant(.s) and that -said defendant(s) be dealt with according to law. 

I declare under penalty of perjury that the foregoing is true and correet. 
Executed on the .31st day of July, 2012, Sacramento, California. 

07310085.C12 

Declarant 
901 G Street, 
Sacramento, California 95814 
Sacramento County District Attorney 

.(8). 
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Cas~ 2:1~- ~-O~~&{~DB ~Qiment 14-11 Filed 0~/29/18 ~ge 27 of .307 
2 DISTRICT ATTORNEY I""":%"::;;;..__;~--====----... ~pn .. 12 .. 361289 
3 901 G STREET ..,__,_....:~---.:~_:.;:,..:::...:.:; · A. DUNHAM, DDA 
4 SACRAMENTO, CA 95-8 . TEAM: (ASAP) 
5 . 916 87 .. 2013 XRef: 3813.903 

6 '} .--~f:J~;J;~!:&;1 ~~'46---..__--J XRef: 4779719. 
· · 7 ' -l--'-'-l-f'-~-- 1 Qep11iy Clork XR:ef: 4207692 

8 2 STRIKES (KHONG) 
9 !1 ., .... .,.,,., UPERtOR CO'ORT OF CALIFORNIA. 

10 tt--~:_=~~!~!!2~:::J COUNTY O.F SACRAMENTO 
11 
·12 
13 
14 
15 
18 

THE PEOPLE· F THE STA1E OF CALIFORNIA, 

TONY KHONG. 
STEPREN TRAN 
TYRON VAN TRAN 

vs. 

17 . Defendaµ.ts .. 

AMENDED -COMPLAINT 
·No~.12F057~9 

18 The People qf the_ Sta~e of Califoritla upon oath of tlie undersigned, upon information and belief 
19 complain agafost the defendants apove-ruuned for th<, crimes as follows: 
2() COUNT ONE ' 
-2·1 . Ott or about and between October ·01, 2011, and December 07, 2011, ·at and in the County of 
· 22. Sacramento, State of California, defenda11ts TONY KHONG, STEPHEN TRAN and TYRON 
23. VAN TRAN did c9mmit.a feiony-namely:·a vio1atf«:>n of Section 266h(b)(2)·ofth~·Pen~ Code-of 
24 the State ·of California, in that said defendants l,mowing to be a prostitute, did unlawfully live and 
25· d·erlve support ~4 maintenance in whole- and fu part from the ~arn4,:1.gs and proceeds of s•aid 
26' person,s·ptostitutioh, at a time when CINDY T., was a minor under the age of 16 y.ears, to wit, 
21 age 15 years. 
28 
29 
30 
31' 
32 
33 
34 
35 
36 
37 
3·8 
39 
40 
41 

COUNTTWO 
For a further and separate cause of action, being a different offense of the same class of crimes 
and offenses as the charges set-forth in Count One hereof: Ori or. about ~d between · .. 
October 07; 2oi1, and December 07, 2011, ·at and in the-Courity of Sacramento, State of 
Qalifornia)' defendants TONY KHONG, . .STEPHEN TRAN- and TYRON VAN TRAN did 
commit a felo;n,y namely; a violation ·of Sectkm 266h(b)(2) of the Penl;l-1 Code of the .State of 
California,. in that said defendants knowing to be a prostitute, did unlawfully live and derive 
support and maintenl:lllce in. whole·and in part from the earnings and proceeds of said pel'son's 
prostitution, at a time when S.TACEY T., was a minot under the age of 16 years, to wit, age 15 
years. 

07310038 Cl3;doc (1) 
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2 
3 
4 COUNT THREE 
5 · For a further and separate cause of action, being a different offense of the same class of crimes 

. 11 
1.Z 
13· 
1~ 
15 
1'6:, 
17. 
'. 
18 

: 19 
2cj'. 
21 
·22 
23· 
24: 
25·· 
26 
27:-
28: 
29 
30. 
~-1 
32 
33 
a-4· 
35 
36 
37 
38' 
3g-
40 
41 

•. 

and offenses as. the charges set forth in CQunts 0.?-e ·a:o.d 1\yo hereof: On· or about and betwe~n 
October 07, 201 i, ,and December 07, 201 l, at and .in the County of Sacramento, Stale .of 
Califo,:ni~, defendants TONY KHONG, STEPHEN TRAN . an~r TYRON VAN TRAN did 
_commit a fel_ony namely:· a. violatioir·of Section 266i(b)(2) of the Penal Code 9f the State of 
California,. in that ·said defendants.- did unlawfully, and by threats, violence) promises, a device, .. 
and sohem~,. ca~se, it;duce, _pers~de, and .. encourage CINDY T., a ·person 'under the age: of 16 
years1 to w~t, ·ag~ 15'years, to _become a prostitute. 

COUNT.FOUR 
. For a furt4~1· ,and ·separate cause of aqtiqn, being a, different offense of the same class of ~es 

• • I , ' , • 

and· offenses as the charges set. forth 'in Counts. One through Three hereof: · On or about and 
betwe.eri Octobe~ 07,.20:11, and December 07, 2Qfl, at and in the County of Sac.ramento,.State of 
Cal~f6tnia,·· defe~dants TONY KHONG, STEPHEN TRAN and Ty.RON .VAN TRAN did. 
commit a felony namely: a violation of Secti~n 26-61(12)(2) of the Penal Cod'ff of the State of 
Californi~ in that said defendants-did ~~wftUly, and by thre~ts~ violenc~, p:001\}ises, a device, 
and scheme, cause, induce, persuade, and en~ourage STACEY T:, a person under the -age of 16 
yeEU:s, to wit, age 15 yeaxs, to beCOD?,e a prostjtute. 

' . 
COUNTFIVE 

' . 
· For a further and separate cause 0f action, being a different offense of the same· class of crimes . 
and off~11se.s as .the- charges set :forth ·in Counts One through Four hereof: On or about and:. 
betwe.en. October 07~ 2011, and December 07, 2011, afa11.d in the eounty of Sa~ramento, State of, 
California, defendant TONY KHONG:. did commit felony namely~ a; ~iolation of"Seotion 
i6-1.5(d) ~f the Penal Code ~fthe State of California: :In that- said defendant being over the age of 
21 years~ did eng~ge in an, act of unlawful sexual intercourse with: STACEY T., a p·erson und~r 
the age of 16 ?7ea.ts; .tQ wit, age 15 ye&ts, 

COtJN11SIX 
For a :further and ·s~parate cause of action; being a different offense of the. same class of crimes 

. and offenses as . the charges 'set forth in ·Counts One through Five hereof: On or about. and . . 
between Octobet 0'7, 2011, and Oecemb·er-07-, 2011, at and in the County of Sacramento, State of 
Califo111fa, defendant STEPHEN TRAN did commit a felony namely: a .violation of Section 
261.S(c) of the P~nal Code of the State of California~ in that said defendant ~ngaged :iii im act of 
unlawful sexual int~rcourse with CINDY T., age 15years, not the spouse· of the defendant, the 
minor being more than three ye~s younger than·the defendant. 

' ,. 

07310038 C13.doc (2) 
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2 . t • 

3 
4 ·. 

6 
7 
8 
9. 

•" 1.0 
1.1 
12 
13 
14 · 

~OUNTSEVEN 
For a fut:th~r and separ~te C!l,USe of ac~ion, being· a· different offe~se from but connected in its 
conun,!ssio:n as the c~arges set forth in Counts·One through Six hereof: On or about.and b~tween 
Octob~r 07, 2011, and_ De~e~ber 07, 20H, at and .in the./Joun.ty· of Sacram:en~o:, State ~f 
-Califomia, defendant TONY K1IONd did. conunit a felony namely: a violation of Section 
236.1(0)(1) of the Penal Code. of th~ State ~f Cailfomia, :in that ~aid 4efendant did willfuliy and 

· unlawfully cause, induce, and persu~de, and atte~pt to cause, irtduqe arid persuade CINDY T,, 
who was ·a rrdnor at the -tinit\ to engag~ in a cotru.nercial sex' act; with the intent to effect :and 
maintain a violation of Sec~oM 26611 and/or 266i, to wit human trafficking. 

15 · COUNTEIGHT 
16· For= a further ~d. separate •cause of actiort, b_eing a ·different offense from but cpinlected in i~s-
17 -commission. as ·the., charges ·set. forth in Co\lllts One .tnro:ugh Sevel) hereofi On or about and 
1 :' hetw.een October 07,. 201.1, .and·Deceip.ber 07, 201 l, at and 4?.'th~ County of-Saoramehto, S.tate·of. 
19 California, defendant TONY IiliQNG did co~it fel~ny na~~ly: a. violation of Section 
20. 230.l.(0)(1) ofthe Penal .Gode of the State.of California, in that said defeiidant.did, willfully·and 
21· unlawfully cause, irlduce, and persu.agt}; and attempt to oause,-induce and persuade STACEY T,, 
22 · ' · who was· a: niinot at the time, to. eµgage. in a oonuneroial seX: act, with the_ intent to effect and. 
23 .. · maintain a violation of Sectio~s- 266h and/or 266i, to wit huthan trafficking. 
24 
2~·· PRIOR.CONVJCTlON (CASE) 
26'• 
27 
2a· ·: 

•' ' 
29. 

,30 
3-1-· 
32. 

\ 33 
34 
35 
36 
3·7 
38' 
39 
40· 
41 

. 1. . . 
It is further alleged t1iat the s~d · defenda11t, TONY KHONG, was. on August 18, 2008, in the 
Superior Cotµ{ -of the State of Cal}.fo:mia,. fur the County of-Sa~ramento, Case No, 08F03597, 
convicted of the crime, of fir~t degtee .. burglaey- in violation of Section 459 of the Penal Code, ·a 
serious felony, within the ·meaning of ·sestion 11.92. 7.( c Y of th'e Penal ·Code, and that by reason 
thereof, that he comes within the provisions o:f Section 667(bHi) and Section 1170,.12 of the 

· .. Penal Code. 

07310038 C13.-doc (3) . 
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2 
3 
4 
5 
6 
7 
8· 
9 

10 
11 
12 
13' 
14 
15 
16 
17 
18 
1 .. 9 
2~ 
21 
22 
23 
.24 
25 
26 
27 
28· 
29 
30 
31;' 
32 
33· 

I declare upon infonnatlon 1111d b~lief and under penalty of perjury that t}le foregoittg is true and. 
correct .. 

Executed at Sacramento County~ California, the 31st day of July, 2013. 

DeclJfurt 
SACRAMENTO. COUNTY DISTRICT A'ITORNEY 

(9'16) 87~-62,lS 
Telephone Number 

.. 
MBA· 

· · . HOLDING ORDER-DEFENDANT TONY KHONG 
· ~pea.ting to me that the offepses. iri the ,withiii ,corr.iplaint has/h~v~ b,een committed, and 
~~r;~; ~uffi.cient cause to b~li~ve that' the qefendant, TONY KHONG: is gµilty thereo~ 

__ .The· defendant,. TONY KHONG, having waived preliminary_ hearln~ to. ~e offenses set 
forth in this complaint, · 

. . . 
. . 

I order that· the defendant be held to· answer to same. In my capacity as Judg.e of the Superior 
Court, I deem the· wit~n complaint to be an Infonnation aild order it filed;" in the Superior Cou1t. 

34 · Date: P-t-'2ul3 · Dept. 3'rl· 
Judgefthe$ul}erlor Court Sitting as Magistrate ·35 

·3a 
.37 

.. 38 
39 
40 
41 07310038 Cl3.doc (4) 
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2 
3 

HOLDING ORDER- DEFENDANT STEPHEN TRAN .. ~. . . 4 
5 __ It appearing to.me ~hat the off~nses .in the within complaint h~/have been committed, and 
6-.' ., that there is sufficient caus~ to believe that the defendant, 'STEPHEN TRAN,. is guilty thereof, 

8 · · __ The· defendan!, STE~HEN TRAN , having waived preli111ipaty hearing to the offenses set 
9 ·· · forth in -tlµ's complaint, 

. 10 ·. · 
.11 
12· . 

. 13 
14 
15 
16: 
17 

Exceptions/Add~tions/Conditions: ----------------~ 

I order·that the defendant be held to answer to s~e. In niy capacity as.Judge·.of the Superior 
Court, I deem the-within complaint to be· an Information and order it filed ih the Superior Qo-urt, 

·1a,· ·nate: ____ -· Dept, __________________ _ 
·19 
20· 
21. 
22·_ 
·'23 
·24 
2!j 
26 I 

.~7 
~JI 
29·: 
~o· 
31 

-~2 
33·. 
34 
3-5, 
36 
37 
38 
39 
40 
41 

-~udge of the Superior Court Sitting as Magistrate 

073-10038 C13,doc (5) 
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2 
3 
4 HOLDING-ORDER-DEFENDANT TYRON VAN TRAN 
5 __ It appearing to me that the. offenses in the within comp\aint has/have been committed, and 
6: · that there is sufficient cause to believe tha~ the defendant, TYRON VAN TR;AN, is _guilty 
7 thereof, 
8·. 
9, ·· __ The defendant, TYRON VAN TRAN, having wa~ved prelithinat-y hearing to the offenses 

10 set forth i?, this complai~t,. 
1'1' 
12 
.13 
14 

Exc~ptions/Additfons/Conditions~-----------------

15· · . I ord~r that the· defendant be held. to answer to same. In my capacity as Judge of the Superior 
16. Court, I deem the witliin complaint to be an Jnfot111ation anq order it filed in the. Superior Court, 
17' 
1~-
19 
20· 
21 
22 
23 · 

. 24. 
25. 
26 
27 
28· 
2~· 
~o 
·31 
32:_. 
3~ 
34 
35 
36' 

. 37 
38 
39 
40 
41 

Date: _____ Dept. ______ ...,_....; _______ __,__ __ _ 

Judge of th~ Superior Co~ Sitting as Magistrate 

07310038 C13.doc· (6) 
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168 

1 Court be·lieves were vulnerable victims, j·ust the type of 

2· vi-ctims that would engage in this. 

3 And Stacey T. te.st.ified that th.e defendant Tony told 

4 

5 

6 

7 

8 

9 

her, You can't always rely on Cindy. I mean, you have to 

take ca.re of yourself. · This is how you' 11 take ca.re of 

you:rself. So once that -- and .Sta·cey described it as peer 

pressure, peer pre~sure not just -- ·I think she mentioned 

Cindy but from Tony. So pressure to do this. Sort of, 

What else are you goin-g t-o do? And he arranged for the 

10 .dates .. He arranged for the clients. He arranged for the 

11 

12 
13 
14 

15 

16 

17 
18 

1:9 

20 

21 

.22 

23 

24 

25 

26 

27 

2·a 

transportation, whether it be through him, or Stephen, or 

Tyron Tran. 
So based on that, I find Counts One, Two,. Three and 

Four stand. 

Count Seven and E'ight, thes.e are minors. And 

another -- again, it was causingr inducing, persuading t0 

engage in commercial sex acts, providing the· 
transportation, providing the clients. So based on -- and 

that sect.ion do·es · specifically go to the· age of the· victims· 

in this case. 

Bo based on that, I do find that -- it appears to 
the Court that the offenses charged in Counts One, Two,, · 

Three, Four, Five, Seven and Eight -- Count Six relates to 

Stephen Tran and Cindy· T. -- of the· complaint have been 

committed. I find there is sufficient cause to believe 

that the defendant is guilty and he's, therefore, ordered 

held to answer. 

Do the People de·sire to deem the Complaint to be an 

MICHELLE K. MADRID, CSR No. 11401 
SACRAMENTO OFFICIAL COURT REPORTERS 

J.bts 

ER897 . 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

Information? 

MS, DUNHAM: Yes. 

THE COURT:· Miss Dunham, I think you're going to 

have to get rid of Count Five -- Count Six here. I'm 

so·rry. 

MS. DUNHAM: Oh, concerning Stephen? 

THE COURT: Yes. 

MS. DUNHAM: Yes.. I'm going to be amending it j.ust 

to clean it -up, also kind of change the order of things. I 

had·already talked to Mr. Farina about that. So at this 

11 point in time rtm going to ask for a holding order -- I'm 

12 
13 

14 

15 

sorry. r 1·m going to ask that. the Information be filed. 

MS.. DONHAM: Okay. 

THE COURT: Acting in my capacity as j_udge of the 

Superior ·court, I deem the Amended Complaint on file in 

16· this matte.r to oe an Informati.on and order that· it be filed 

17 such, 

18 

19 

20 

.21 

22 

~3 

24 

25 

26 

27 

28 

Mr. Khon-g, you hav.e the right to be. represented' by 

counsel at all stages of the p~oceedings. And if you 

cannot. afford counsel, one will be appointed for you~ If 

you are ·unable to. retain counsel --

Mr., Fa~ina, are you from the panel? 

MR. FARINA: Yes. I '·m court-appointed. 

THE COURT: Okay. I will reappoint the pi;!.nel to 

represent y.ou, 

Are you requesting that I appoint an attorhey to 

represent you'.? 

MR. FARINA: Yes. 

MICHELLE K. MADRID, CSR No~ 11401 
SACRAMENTO OFFICIAL COURT REPORTERS 

lt>Y 
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170 

1 

2 

THE DEFENDANT: Yes. Yes·, your Honor. 

THE COURT: Mr. Farina -- the panel is appointed, 

3 Mr. Farina, do you accept appointment in this 

4 matter? 

5 MR. FARlNA: I do. Waive further reading, further 
6 arra'ignment. Stipulate Mr, Khong has been advised of his 

7 constitutional rights. 

8 Request the setting of a trial date ·within the 60-

9 days. 

10 Madam Cler.k, what is the sixtieth day'? 

11 THE COURT·~ Mr. Farina, are you. entering not g.uilty 

12 pleas at this time·? 

13 

14 

15 

MR. FARINA: I .am. 
THE COORT: Thank you .. All right. 

MR •. FARINA: And denial of all enhancements., There 

16 is a strike charge. 

17 THE COURT: The sixtieth day is September 30th? 

18 

-19 

20 

21 
2.2 

.23 

24 

'25 

26 

2·? 

28 

record·. 

THE CLERK: .Yes,. your Ho·nor. 
THE COURT: Thank you. 

MR. ?ARINA: May we go off the record for a moment? 

'rHE COURT: Sure. 

(Off the record1) 

MR. FARINA: Your Honor, if we may go back on the 

THE COURT: Sure. 

MR. FARINA: The following dates· we have agreed to: 

For jury trial, Septembe~ 25th? 

MS. DUNHAM: 24th. 

MICHELLE K. MADRID, CSR No. 11401 
SACRAMENTO OFFICIAL COURT REPORTERS 

l/U 

:00199 
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DATE/TIME 
JUDGE 
RJ!lPOl!lTl'.!l'R 

' . 
SUPERIOR COURT'OF CALIFORNIA 

qOUNTY OF SACRAME~TO 

1 APRIL 9~ 2014 · '9:00. -A.M. 
BEN DAVIDIAN 
S,. CAROLLO #5.659 

DEPT. NO 
CLERK 
BAI-LIFF· 
PRESENT: 

3,7' 
C ... LlllWIS 
M. THUREIN 

THE PEOPLE OF T8E STATI OF CALIFORNIA, 
Plaintiff, 

ALLISON DUNHAM OD1\. 

JOSEPH FARINA CAC 
vs·: case- No., : 12F05779 

!L'O~Y KHONG, 
Defendan-t. 

Nature of· P;ro·ceeding:s: JURt ,TRil\L ... DAY 8 - C'r. 1-3 2"668 (B) (2), ET .AL , 

The above-entitled cause came on calendar this date for further·jury trial 
with the defendant, ·above-noted counsel ~nd the jciry and alternat~ jurors 
present. 

"Defen~e- pres'em~ed th/:dr closing argument. 

The Pe.opl·e gave their rebuttal dlosing. 

Th.e Cou:i::t gave .final instructions to the· jury. 

Bailiff·. MIKEi THUREIN was sworn to take ·oharge of the· jury during· 
delibe-rations. Deliberations began at 11: 05 a ,.m: 

At 1: 37' p,mq_ the following written odmmunication was .re·oeived ftom the 
jury: 

· Question No· 1: We, the jury, request any te·stimony, comments, or 
di~dussio~ b~ dindy.T. that can b~ U4ed as evidenoa in this case. 
'oat~d 4/9/14- l?residi-ng ·Jur9r #4 ... 

The defendant and counsel were present in the courtroom a-t 2: 25 p.m .. 
Discussions·wete. hel.d regarding Juror Question #1: 

• I • I 

During the oourse of d,isous·sions on how to answer Question #lr furthe.t 
-w-ritt.en communication was :i=eceived' from the jury as follows: 

BOOK 
P.{\GE 

37 Sup·erior· Court· of California, 
·county of Sacramento 

DATE 
·CASE NO, 
CME TITLE 

APRIL 9, 201.4. 9 :.OQ A:.M·, 
'12F05'779 
PEO V KHON(; 

Page 1 of 2 

BY: 

Z.l--5779JTDAY8 

:00275 
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Case 2:18-cv-00580-KJM-DB ~cument 14~11. 
CASE NUMBER:· 12F0S779 
~ASE~TITLE: PEO V KHONG . 

Filed 08/29/@· page 283 of 307 
\ DEPAAT~~T: 37 

P~OCEEDINGS: JUR~ ';L'RIAL - DAY B· - Ctt' 1-3 266H (.B) (2) , ET AL 

Question-No.· 2: We, ,the jury, request the transcript of the 
preliminary hearii;:ig where,Sta-<?ey testified rega:i;ding sex with Tony Khong. 
Dated 04/9/14 Pre~iding · ~uror ~4 · 

The fol'lowing written respon~·es w.e provid,ed to the jury. 
In response to Question #1: The Court has ordered that the trial 

· testimony of Stacey T, be transcribed and it will be read to you in its 
·entirety. Also., the trial ·testimony of Off i-cer Winchester will be 
transc.dbed and read t-o you in its entirety. · Also., tlie Court dir.ects 'the 
jury to P.eople' s exhibits· 6 ei.nd 6A, Transcripts of these exhibits will be 
provided td you whil~ you listen to the CD. 
Dated 9 Apr.ii 2014 ·Honorable Ben Davidian 

ln response to Question #2: The transcript of the prelittd-nary hearing 
is· not in evide·nce, The Court has ordered that the trial testimony o-f 
Stacey T. be transcribed and it will be read to ybu in its e~tirety. 
£lated 9 Ap.ril 2014, H-on:orable Ben Davidian · 

·At 3:48 p.m. further written. communic-ation was received from the jury 
as follows: · 

Question #1 supplemental ol.a.rification: We·, the jury, reque.st only· 
the cross-examination from the defense attorney of Stacey T testimony as 
·well a·s the rebuttal f:ro'm trhe Deputy Distri-et Attorney is al1. that we 
require, We, don't need 'her entire testimony. 
Dated.4/9/14 Presiding Juror #4. 

Counsel was -·.notified of the request and with their -approva-1, the Court 
Reporter was .directed to prepare, cross and redirect testimony of. Stacey T. 

At' 4.: 28 p.m., further c_ommunication was ·received from the jury as follows: 
. Question No 1 ·- Chang·e·~ We, the. jury, no _longer need Officer 

Winchester'~ testimony. Dated 04/9/14· l?re.S'iding Juror· #4, 

Counsel was noti,fi.ed of the request .. 

The jurors. adjourned for the• evening recess and the matte·r continued April 
10, 2-014, at 9:00 a,m. 

The defehdant remained in the custody of the Sheriff, 

. BOOK 
PAGE 
DATE 
CASE NO. 
CASE TITLE 

37 

·APRIL 9 1 20.l,4 9 r.00 A.M. 
12li'05779 
PEO V KHONG 

P~ge 2 of. 2 

Sup·e:rior Court of California, 
Co?nty of Sacramento 

BY: C. LEWIS, 
Deputy ,Clerk 

31--S779JTD1t'l8 

:-00276 
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COUNTY OF SACRAMENTO 

THE PEOPLE OF THE STATE OF 
CALIFORNIA, 

Plaintiff, 

vs. 

TONYKH~NG, 
Defenda11t. 

Department: 37 

Case Number:· 12F05779 

Jury Question No. j__ 
tJA&-~ 

We, the jury in the above-entitled action, request the following: . !l:~ ~~&l- W1~Qu~44r~ 

Dated: --41 91 l 1 rt 
Time Received .....,k.._6-=-&_1' ___ _ 

Seat Number of Forep·erson 

/L,Af 
rr?7 

CRIMXTRA 

ER941 



App. 263

0 X- _~. 
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SUPERIOR COURT OF CALIFORNIA 
COUNTY OF SACRAMENTO 

By, c .. Lewis , Deputy _c~!~. 

THE PEOPLE OF THE STATE OF 
CALIFORNIA, 

Plaintiff, 

vs. 

TONY laIONG, 
. Defendant, 

Department: 37 

Case Number: 12F05779 

Jury Question ;O, _\_ 

WeJ the jury in the above-entitled action, request the following: 

0GW>: w-e. plvl.S<2- 'tld · ~y · +-e.s.+IW\~l{-, 
Co WI. wi. Q.v\. +.s. 1 d-1(-· c\)s cuSs \ on . by 1 

Cln&y T, ~!Ad (:_CJ..¼ k o~ o..,s 
e.u~~.e_~ lh:) ±b ··c o_SQ,t 

-Seat Number of Foreperson 

CRIMXTRA 

ER942 
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1 

2 
3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1-5 

.1-6 

17 

SUPERIOR COURT OF CALIFORNIA 
COUNTY OF SACRAMENTO 

THE PEOPLE OF THE STATE OF 
CALIFORNIA, . 

Plainti:ff, 

vs, 

TONY KHONG, 
Defendant, 

Department Number: 3 7 

Case 'Number: 12F05779 · 

JURYTRIAL 

RESPONSE· TO JURY'S 
' QUESTION 1 

TO THE JURY IN THE.ABOVE-ENTITLED CASE: 

Inresponseto QuestionNo, 1: 

18 The Col.U.1: has ordered that the trial testimony of Stacey T, be transcribed and it will 

19 be- read to you in its entirety) Also, the trial testimony of Officer Winchester will be 

20 tr&nScribed and read to you in its entirety. Also, the Comt directs the jury to People's 

21 ·exhibits 6 and 6A. Transcripts of these exhibits will Be provided fo you while you listen to 

2-2 .the CD, 

23 

24 

25 

26 

27 
28 

·onor BEN DAVIDIAN, 
· udge of the Superior C~urt of Califomia, 
County of Sacramento 

:00279 
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SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SACRAMENTO 

TR'E PEOPLE OF THE STA'l'E OF 
CALIFORNIA, 

Plaintiff, 

vs. 

TO.NV IOIONG, 
Defendant; 

By C, Lewls1 Deputy Clerk 

Department: 37 

Case Number: 12F05779 

~(d~~cWJ(~ 
(\)l~~d-r·~ . 

We, the jury in the a:bove~entitled action> request the following: 

nYI\S/ ~-~;v/UC5V\ J:h<DM d· · 

Dated: -41'3 \ I i.{ 
Time Received / S 1,,/ 

11-(89 

Seat Number of Foreperson 

CRIMXTRA 

:00200 
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.SUPERIOR COUR'l' OF CALIFORNIA 
COUNTY OF SACRAMEN'l'O 

DATE/TIMm 
JUDGE·· 
REPOR'l!·BlR 

APRIL 10, 2014 9: 00 A,M,' 
BEN DAVIDIAN. 
S, CAilOLLO #565.9 

THE PEOPLE or.THE sreA'l'E OF C~IFORNI~, 
Plaintiff.,• ' 

TONY Kl:'tONG.,' 
Def endan.t , 

DEPT, NO , ·37. . 
CLERK C. LEWIS 
BAILIJF M, ~HUREIN 
PRESENT: 
ALLISON DUNHAM ODA 

JOSEPH FAB.INA c~c 

N~ture of Proceedings: JURY 'l'RIAt - 'DAY 9 - C':U 1:-3 26'6H (B.). (2), ·E'l' AL 

'Dhe above-entitled qause. came on calendar 'this date ,for. further jury. 
deliberations. Bailiff Mi~e Thur.ein ~s-corted the juro·rs to the · 
deliberation room where deliberations resumed at 9: 0.5 a.m. 

The Qou!i't Reporter entered the deliberation room and·readback the testimony 
of wi tnes·s. S·TACEY T, requested the previol:ls. ev:eining, 

Pr,ior to· the' completion. o;t: the cross .~x·arnination and redirect readback 
,request', the jurors· stated they no. lonqer needed to hear all: of the 
·testimony. The Court was ~otified and sent the following communiaation to 
the jury: 

In further re.sponse to Question No. 1: 
· Please provide a note to the Court confirming that alJ: juro:ts are in 

agresmen:t that ·no further re·ad back of Stacey T, 's· cr-oss examination will·· 
be needed, Dated 04/10/14 Honorable Ben .Davidian . ,. 

The jurors responc;led thru written communication tl).at all jurors agr~ea no 
further reading would be neoessary. · · 

At 11: 00' a-,m,, the jurors announced that they had rea·ched verdicts, 
' . 

The defendant and above-noted counsel were· present at 11: 2 5 a. m, 

BOOK 
;t,>AGE 
t>A~E 
CASE NO. 
CASE TlTLE 

APRIL 10, 2014 9:00 A.M.. 
12F05779 
l?EO V KHONG 

Page 1 of 3 ... 

Superior Co.ur-t;. of ·c·alif ornia, 
County of Sacramento 

c, LEms ,5':AA;1.:i,o 
Deputy Clerk 
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Case 2:18-cv-00580-KJ~-DB (5)cument 14-11 . Filed 08/29/~Pag-e 292 of 307 
CASZ 'NUMBER: 12F05779- ' DEPARTMmNT·1 37 
CASE 'T:ti:rLE·: PEQ V, KHONG 
PijOQEEDINGS: JURY .~RIAL DAY' 9· - CT 1~3 '266H(ij) (2), ET AL 

The Court read into the record~ the addendum questions to.juror question 
#1. 
I 

The defendant reaffirmed his waiver of jury trial on his priors. 

The jury en~ered the cou.rtroom .. 

Tne Court confirrned with,the Presiding Juror that they had reached 
yerdicts. The response was '"all· but one.;' 

In cha-rnber discuss'ions were held with counsel,. after whioh, the Court 
confirm~d.with the jury that they were hung on Count 5, A;t'tex; f.urther 
discussion with cquns·el, the Court directed the Clerk .. to read the verdicts: 

VERDICT.COUNT 1 
Wer. th~ jury in the above-entitled caus·e, find the Defendant, 'l'ON~( 

KHONG, G't:JIL'l'Y o-f the crime of violati!;m of Sectioti 266h (b) '(2). o·f the Penal 
Code of the State of Calif.orrtla, ( knowing to be a proa-ti:tute-, tlid 
unla'.wfully, live and derive support from the earnings and proce·eds of 
petson'i pro~titution, CINDY t., a·mino~ under the age of 16, to wit, 14 
years) , a-a·· charged in Count 1 of the Information, 
Dated 04./10/14·Presi.ding Juror #4. 

I • 

VERDICT COUNT 2 
We, the jury in the above-entitled causer find:the Defendant, TONY 

KHONG,· GUILTY cf the crime of violation of Section 26.6h (b) (2),. of the Penal 
Code of t.he Stat'.e of Cali.for:rr1.a, ·(knowing. to be a prostitute, did 
unlawfully live and deri-v.e support from the earnings and proceeds of 
person's prostitution, STACEY T., • a minor under ·the age of '.1.6, to wit, 15· 
years.) , · a.s -charged .tn Count 2 of th~ In.formation. 
Dated 04/1'0/14 Pres;lding Juror #4, 

VERDICT COUNT 3 , 
We, the jury in the above.-entitled cause,· find the qefen-dant, TONY 

l{HON.G, NOT. GUILTY of the crime of violation of Seotion 266i:(b) (2) of the 
Pena.l ·Code of the: State of California, (pe·rsuade and encourage CINDY T,, a 
person under the age of 16, to wit, 1-4 years .to become a prostitute), as 
char.ged in Count 3 of the. Info·rmation. 
Dated .04/10/14 Presiding Juror .U .. 

BOOK 
PAGE 
DATE 
CASE NO·, 
CASE TITLE 

3'7 

APRIL 10, 2014 9: 00 A.M .. 
12F05779 
PEO V KHONG 

Page 2 of 3 

Supe·rior Court of California, 
County of Sadramenta 

,BY: C , LEWIS, 
Deputy .clerk 
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Case 2:18-cv-00580-KJM:..o~ ~~ument 14-11 Filed 08/29/@ Page 29~ of 307 
CASE NUMBER: 12F05779 DEP.ARTMEN~: 37 
CASE 1TITLE: PEO V KHONG n P-'.a,OCEEDINGS: JURY '!'RIAL - DAl' 9 - C'1' 1-3 266H (B) (2), ET AL 

\ 

r 

VERDICT COUNT 4 
\ We, the jury in the above-entitled cause., fi-nd the t)ef'endant, TON¥ 

KHONG, GUILTY of' the crime of violation of Sedtion 266i ('b) (2)
0 

of 'the Penal 
Code of the State of California, (persuade and ~ncourage ·sTJ\CEY T., a 
person uhder the age of 16,, to wit, 15 years. to become a prostitute-), as 
charged in Count 4 of the Information; 
Dated 04/10/14 Presiding Juror #4 

. VERDI CT COUNT 7 
. We, the jury in the above-ent.it1ed cause., find the Def~ndantr 'l'ON.Y 

'KffONG, GUILTY. of the a.rime of violati.0n 'of Se·ct±ort 236 .1 (d) (1) of the Penal 
Code of the State of California, (induce and pers~~~e CINDY~., a minor, to 
engage in a dorrtQl.eraial se~ act with the intent to effect and maintaih a 
violation· of Sections 266h and/o.t' 26·6I°1 to wit,· human traf·fiaking} as-
charged i~ Cour-it 7 -of the Information: · 
Dated .. 04/10/14 Presiding Ju·ror #4 

VERDICT COUNT 8, 
. Wer :t,he_ jury in the above-entitl.ed cause., find the Defendant, TONY 

KHONG,·. GUILTY· of the crime of· viola ti.on of Section 23 6. 1 (•c) ( 1 ). of the. Penal 
Code of t'he State of California, ~induce. and persuade STACEY T·., a minor, 
to engage in a ,cornmerc.ial. ·sex ~ct with the inteht to· effect and maintain a 
violation o·f· Sections 26:6h. and/or 266I, to wit~ human trafficking) as 
charged in Count B· o-f the Information, . ' . 
Dated 04/10/14 Presiding Juror #a 

' At the · request of the Defe.nse,, the jurors were poll·ed. a'S ~o· all counts~ 
•With all j,urors·, answering in the affirmative., the Court ordered th.e 
verdicts recorded. A ~istrial:was declared as to Count 5. 

The j uro.rs :wer!:3· released from their admonition·· and thankeci for their 
serv.ice. Juror identify.;!.ng informat±on was ordered s~al~d. 

·,. 
The matter was refe·rrect· to probation for a presentence ·repo-rt, Judgment 
and Sentenc.e was placed on calendar f,or May·9, 2014, at 1:30· p.m. 

The defendant remained in .the· custo.dy of the s·heriff" 

"BOOK . 
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' SUPER-liOl:t COURT OF CALIFORNIA 
.COTJN'l't OD" SACRAMENTO By. C. Lewis·, Deputy Clerk 

THm PEOPLE or THE STATE 
OF CALIFORNIA 

Plain tiff,, 

vs, 

'l'ONY KHONG, 
Defendant. 

Case Number.; 12F05779 

·oe:pari;;mepn t : 3 7 

VERDICT 
COUNT. 1 

· We, th~ jury· in the above-entitled o~use, flnd the. 
Defendant, iONY KHONG, GUILTY of the crime of violation of 
Section 2.66lj. (b) (2) of the Penal Code of the State of Gali'f0rnia, 
(.knowing to be a prostitute, did unlawfully live and derive 
support from the earnings and proceeds of pers9n's prostitution, 
CINDX T., a ~inor under the age of 16, to wit, 14 years), as 
charged. in Co'4nt 1 of the Information. 

Dated: 
Presiding· duror/Foteperson 

Origh1al is sealed by Order 
of the. Court and can only be 
ac'cessed with a court order 
purs to CCP Section-237 (b). 

z14g 
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~ase 2:18-cv-oo5ao-i<JM-DB @cument 14-11 Filed 08/2'f/'£s) P OR.SEO 

SUPERIOR COURT OF CALIFO:EW'IA 
COUN~Y OF SAdRAMENTO 

By C. Lewis, Deputy ·c1erk 

· 'l'HE PEOPLE OF 'l'H:61 STATm 
OF' CALIFORNIA 

J?laintif·f, 

Case·. N';lmher: 12F05779 

Department: 37 

vs.. VERDIC'r 
COON!!.' 2 

TONY KHONG, , 
Defendant. 

We, the jury in the· above-entitled cause, find the 
Defendant, 'I'ONY KHONG, GUIL'l''f of the Cril'Jle of violation of 
Section 266h~b) (2) of the Penal Cod& of the state of California, 
(k.nowing to· be a prostitute,. did unlawfully live and derive 

·support from tne earnings and pr.oaeeda of person; s. prostitution, 
STACEY T. , a minor under the age of 16.1 to wit, 15 years) , as 
charged in Count 2 of the Informatio~. 

•Dated: .---:-
Pres±-ding J.u.ror/Forep~rson 

Origjnal is sealed by Order 
of the Court and ·can only b-e 
rlCCBssed with a court order 
pun,. to CCP Section 237 (b). 

il4g 
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Case 2:18-cv-00580-KJ~-DB @cument 14-11 Filed oa~ll;I~ ORSED 

SUPERIOR COURT OF CALIFORNIA 
COUNTY OF SACRAMENTO By c. Lewis, Deputy Clerk 

THE ~EOPLE ·oF THE STATE. 
OJI' CALIFORNIA 

Plaintiff, 

vs. 

':rONY KHONG, 
Defendant. 

Case Number; 12F05779 

Department: 37 

'VEJ,WIC'r 
COUNT. 3 

We, the jury in the above~entitled cause, find the 
Defendant,. TONY ~HONG, NOT GUILTY of the crime of, v'iolati-on of 
Section 266i (b) (2) o·f the Penal. Code of the State of· California.; 
(per·suade i;tnd en.courage CINDY T. ,' a person under the age of 16, 
to wit, 14 years to bedome a prostitute), as charged in Count 3 
of the Information. 

it- L.\ 
Id c•• !.;, • )';!.::::-==C: I • 

Presiding ·-Juror/Foreperson 

Original is sealed by Ord-er-
of the Court and can only be 
accessed with a court order 
purs to ~CP Section 237 {b). 

zl4g. 
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SUPERIOR COURT OF'CALIFORNIA" 
COUNTY OF SAClU\MENTO 

By .c. Lewis, Deputy Clerl1 
THE PEOPLE OF THE S~A'l'S 
OF CALIFORNIA . 

Pl-aintiff, 

vs. 

'l'ONY KHONG, 
Defendant. 

Case Numbe:t:: 12F05'779· 

VERDICT 
COUN'lf -4 

W~, the jury in .the above-entitled cause, find the 
Defehdant, 'l'ONY KaONG, GUIL'l'Y o~ the crime of violation of 
Section 26'6i(b) (.2). of the Penal Code·of the St.ate of·Cal.ifornia, 
(persuade·and ·enoourage STACEY T,,·a person under• the age. of 16, 
to wit, 15. years to become a p·rostitute), as cha.rged i'n Count 4 
of the Information. · 

'~r~; iding Juror /Forepers·on 

. Origin a,· is sealed by Order 
?f !he Court. and· can only be· 
ac(,e-ssed with a. court order 
rwrs to GCP Sectfon .237 {b). 

z.14g 

:00292 
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SUPERIOR COtm.T or CALXFO~lA 
COU'NTY OF SACRAMEN'l'O 

'l'HE PEOPLE OF ''l'Hl!l S.'l'A'l'E 
OF. CALl:,B'ORN'IA 

Plaintiff, 

vs. 

TONY KHONG, 
Defendant. 

Caee Nwnbe.r: 12F0S779 

Departmenit: 37 

VE:RDIC'l' 
COUN'l' 7 

We, the jury in the above-entitled dauae·, finct· the 
Defendant, 'l'ONY· KHONG·, GUILTY of the a.rime of violation of 
Section 236.l(c) (1) of the Penal Code of the State of California, 
· (induce and persuade CINDY T., a minor, to engage in a commercial 
seK act with the intent to effeot and maintain a violation of 
Section'S· 266h and/or 266I; to· wit, human trafficking) as: charged· 
in Count 7 of the Information. 

Presiding Juror/Foreperson 

Oriqinaf is sealed by Order 
of the Gou.rt. and can onfy be 
accessed with a court .order 
uurs to CCP S.e-ction 237 (b). 

• l 

m14g 

ER957 



App. 274

SUPERIOR COURT OF CALIFORNIA· 
COUN'l'Y OF SACRAMENTO 

By C, Lewis, Deputy Cle~k 
THE PEOPLm OF THi STATE 
OF CALIFORNIA 

Pl.aintiff, 

vs. 

TONY KHONG,, 
Defendant. 

Casa Number; 12F05779 

Department:· 37 

VERI;>IC'l' 
COUNT 8· 

Wa·, the. jury in the ,above-entitled cause, find the 
Defendant, TONY KHONG, GUILTY of the crime of violation of 
Section 236,l(c} (1) of the Penal Code of the State of Califdrnia, 
(induce and persua-de STACEY T., a minor, to en·gage in. a 
commercial sex ac:t with the intent to effect' and maintain a 
violatfon of. -Sections 266h and/or 266I, to wit, human 
trafficking) as charged in Count -8 of the Information. 

Dated: 
Presid~ng Juro,r /Foreperson 

.,, 

~[i_9inal is se.aled by Order 
:!!\ 1'1~ Court. and can only be. 
•:H CF.'bSed with a court order 
eur$ to CGP Section 237 (b). 

ER958 
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c s~ 2:18-cv-00580-KJM-DB Document 14-12 File'd 08/29/18 P~ge 84 of 130 
· SUPERIOR COUJ.l.1 OF CALlFORNIA 

The Pe~plo or· the Stnte 
of Califo1•nia 

T0NYKB0NO 

COUNTYOFSACRAMENtO 

Department : 37 . 
Court No. ; 12F05779 

al'Coutt/Date (37) 4/:10/2014 
J&S D'llte z S/9/201-4 
J&S Thne : J:3dp.m, 

tQb3tlon·N.o •. : Af481,0S2· 
.u .. Number : A23272965 

D,L, No. i D4114919 
D.L. Status : Valtd 

CJIS XREF No. : 3813903 
DJstrict Attorney : A, Durham 
Defense Attorney : J, Ftll'lna (CAC) 

PURSUANT TO STATUTE AND DIRECTION 'OF T~S COURT, THE. PROBATION 
OFFICER RESPECTFULLY.SUBMltS tms REPORT AND :RECOMMENDATION. 

:296 P ,C, Completed: 
296 :P,C- Requited: 

Yes No, 
181 D 

[J 

Plea&, Conditions: ,. 
\ 

ICE Hold 

-Convict('d by Jury: Counts 1 and 2, 266h(b )(2) P ,C, .(Pimping a niinor under. the age· of 16 years old); 
Count-4, 26Qi(b)(~) P,C, (Pan.dering·a .tninor under the.age.of 16); Count 7- B. 23'6.-l(o) P.C. (Human ~ffioklng 
of. a 1ninor). 
Found not Guilty: Cpunt 3, 266i(b)(2) P ,C, 
Mistrial: Count S, 261.S(d)'P.C. 

Report to be prepared, assuming Prior Conv.lotion # 1 will be found .true, pursuant to 667(b)(i} P ,C, :and 
1170,12 P,C., ·and ihat Count 5t·26LS(d) P.C. (Unlawful sexual.lnteroourse wlth a 1nin01!; to wit, 15 years of 
age) will be dismissed, 

Dnte Committed; :October 7J 2011, to December 7,·2011 Date Arresteds June 4, 2013 
Age: 27, DOBt 9/12/1986 Sex; Male Race: Asian 

.Ht.t 51511 Wt,: 160 Eyes:. Btown Hair: Blaok 
Home Phone: (916) 689 .. 5030 Residence Address: 8249' Scottsdale Drive-, S-aoramento, CA 95828 
Occupation: Auto Body/Custom Pait Installer Income; Vades 
Atta~bme~ts~ 

Fixed Term Worksheet:X 2900,5 P .c. Credits;X Othe1·: C~aracter Letters 
Available Upolt Request: , CII: FBI: DMV: 
t<HONO, 'rON'i 96~19,doc 
COl/F,'l' NO, l~F05779 ' 

ER1022 
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ase 2:18-cv- 0580-KJM-DB Document 14-12 Filed 08/29/18 Page 90 of 130 

Co~~t No, 12W05779 
I<HONG.,. TONX 

1' restitution ia not an issue• atr<;l she had no comment· for senten0ing 

2 on the defendants. 

3 The other viotim, Cindy T. , is .currently a ruhaway out 

4 of Butte -County. This officer spoke with her probation o:ff'ioer 

5 who· ,confi-rmed Cindy's whereabouts are unknown and there-.is an 
I • 

6 active waxrant. · 

7 
8 

9 

10 

Victim LoH/R.es;t:.itut:i,on 

Restitution is not being reoommend!3d, 

11 IV. CR:tMINAL ~CORD :: 

12 The following information has been summarized from the 
I 

13· _'~efendant' s en ReGlor.d #'A23272965, and pr-ior Sacramento County,· 

14 Probatio~ file #A-437,667. 

Juvenile 

Prior Adjud~aations 

15' 

16 

17 12/29:/0t, 69 l?,C, (Obst.rua-t;ing an. Office:r: with Violence 

18 or ·Threat of Violence). SSD Re,port *01 ... 876171 The defendant 

19 fought w-ith deputies and tried to pull f~ee of ·their hold as they 

20 attempted t-o handou-ff him, Dispo~:1.t:Lon: On 4/3/02, a 

21 m'isdemeanoi Petition alleging a violation of Ssctio~ 148 (a) I?. c.,, 
22· was found t.tue, and the. defendant was adjudged a ,;,rard o:f· the 

23· Court. 

24 4/3/03, 602/777 W&I fF~ilure to obey Court Ord~r) i The 

25 de.fendant' s _p.robation officer filed a three-count Violation of 

2 6 Probation alleging the defendant was absent from achool and used 

7 

:00389 
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c se 2:18-cv-0 580-KJ.M-DB Docu,ment 14-12 Flied 08/29/18 Page 91 of 130 
l 

court No. 12F-0577!). 
XHONG, 'l'ONY 

l marijuana and cocaine, Disposition: 6n 4/10/03, the Petition 

2 was sustained and t"he. defen~ant. waa continued a ward, . 

3 6/10/03, 'I':r:ans~e:r .. in f:t:om $ola:no C!~unty, .Solano Coun~y 
I ' I 

.4 She:isiff' s· Department: The ·aefen~ant along with two acioomplioes 

5 ·were observed entering a $hoe store ~nd oofioealing.~hoes under 

6· their jaakets,. walking out of the- s;ore~ mak:L.tig" no attempt to pay 

7 ·for the merdhan;dise, Once outside·, they w~re aonta·ot'?d by 

a offioe~s and returned to· the store. Employees positively 

9 identified the defendant and his two aooompliaes as the on·es 

10 :respon1:dble for st~al:l.pg the shoes. D:l.s,positbns on ? /6/13, the 

U defendant ~pp eared in. Solano- dounty Juvenile. Court relative to 

12 the Petit.ion :eiled on .4/23/03, al.leging fel0ny burgla.ry, on 
·' t • • ' 

13 · -6/6/03, the defendant admitted to oommero~al bu:':4glary as a 

14 misdemeanor. At the tittle,, the. defendant:' s le.gal re·aidenoe was 

15 fout19- ~o be :Ln Sacramento County, :arid the matter WafJ ordered · 

lE> 1:ransf.e:tred to Saorarnento· County .for Disposition, on 8/8./03 1 the 

17 ~.re..nsf er .. -in from Solano Coune.y was aooepted and the defertda.nt was 

·1e oontinued a Ward of the Court and. oomm±tted to the Warren IL 

19 Thoz,nton Youth Centex-, 

20 7/21./04, 5:29 P .• c,, {False impe:rsonation), Elk Grove 

2·1 Pol:Lde Department Report #04-57851: The defend~nt wa-s contadted 

22 as the driver of the vehiola du~ing a vehicle stop,· During 

23 questioning, the defendant· gave a false name and a searoh of the• 

24 -vehic,le revealed . 65 grams of rook· dOOaine, The defendant was 

25 initially booked at the main jail, as it was assumed he was .an 

26 adul"t, Several hours later·, it was dist!ove~ed ·the defendant had 

:00390 
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c se 2:18-cv-0 580-KJM~DB Dqcument 14-12 Filed 08/29/18 Page 92 of 130 
Court No. 12F05779 
I<HONG 1 ~ON'!' 

1 given the name o.f his adult ·brother and the defendant was 

2 transported and booked into the Saora~ento county Juvenile Hall. 

l ·D:l.spe>sit:ion; on 8./.13/04, the .defendant was ·continued a Ward and 

1.. 4 c-ormnitted to tha warren. E •. Thornton Youth Center after a 
5 misdemeanor Betition alleging 529 F,C. was sustained. Wardship 

6 was terminated. on 3/2/05. 

Adult --
Prior Convidtiona 

5/4/08, 1202·s·(a) (1) P.C,, (Carrying ,a ooncea'led weapon 

10 in a vehicle}, 12031(a) (lJ P,C., (Carrying a loqded firearm in a 

11 public Place), 11377'(a)· l:l&'·S, (:eoasess:Lon of a control.led 

12 substance), 11364 H~~r (Poasessibn of drug paraphe~nalia), 

13 2800.l(a) E,:c .• , (lilvading an o:l:ffoerl, 22350 v.c., ;(Unsafe ·at2eed), 

14 40508 (a) V. C., (Failed to .comply with Cbu,>=t Orde·r), SSO Repo:r:t 

15 #0S-24451: Officers were dispatched to a residende regarding~ 

16 burglaz-y, · The telet o·f the ·call stated the victim. was an officer 

17 with the Sl?D, and an unknown subj.eat entered his garage and took .. 
18 his departmenta:l handgun and other departmental equipment. 

19 Officers .arrived on scene· and made •oontact with the 

20 victim. who indicated someone pr.ied open ·the side door of his 

21 garag~, ent·ered his take~home vehicle and took his handgun, radio · 

22 a.nd navigation unit. 

23 The victim informed officers his handgun had alrea-cly 

24 been re-covered by SSD Gang Officers, during :a. vehicle ~top made 

25 at ·0200 hours that mo.rning. 

26 

9 
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c se 2:18-cv-O 580-KJM-DB · Document 14-12 Filed 08/29/18 Page .94 of 130 

Court No. 12F05719 
KHONG, TONY 

l Officer~ obtained a search warrant fo;r the defendant's 

2 residence, During the. search, a portable sheriff's radio and 
3 dompu-ter jump dr~ve were found in the defendant's bedroom, hidden 

4. beneath a dresser. The victim 1-a-ter identifie~ the eqµipment as 

.5 belonging to him, D.i·sposition: on 8/18/08, t.he defendant was 

6 convicted of· a felony vi'olation of Section 4 59 P, C., 1st degree 

7 and sentenced to two years State Prison (Prior Convidtion #1, 

8 D~cket #08F03597}, 

9 '5/6./11, 4 84 P, C,, (Theft}, Sl?D Report #11-13'5057: The 

10: defendant entered a ''GAP" store with Tyron Tran and stole three 

11.- pair .of" pants, valued at .$185, 85, Two· j'uvenile females ·were 

12 present with the defendant, one which had an. aativ,e wa~rant, 

13 D:l.tiipos!Ltion: On 5./25/11, the defendant was placed on three y.ears 

14 informal probatiqn and.ordered to serve 90 daya in the oounty 

lS-, j-ail,. following· a misdemeanor ooh\l'iation for 484 (a.) l?.C. (Docket· 

~6· U1M.Q3633) • 

,· 17 

1B 

19 

20 

21· 

22 

23 

,24 

25 

26 

_t>epa:ttm~mt of. Moto:t. Veh:Lclas {DMV) 

4 /1./3, 14 601 V. C, .(DMV) 

Lli&GEALli 
)HIGF PRObA'IION OFFl05R 

IIA011AMENTO IJOIJNTV 
OAllfORNIA 

11 

:0039$ 
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c se 2:18-cv-0 580 .. KJM-DB Document 14-12 Filed 08/29/18 Page 95 of 130 
Court No, 12F05779 

. IUIONG, 'l'ONY 

1 V. SOCIA!, HISWO~Yi 

2 

3 

l?ersonal Data 

The 27-year-old defendant was born to the wedded union 

4 ·of l?sts.t Khong arid Ta'm Lee, The·defendar-it is the younges.t o:fi 

5 five siblings, having·two brothe~s and three sisters. 

6 The ,defendant stated while growing.up, his father was 

7 disabled and do.llected SS! income and his mother was a homemaker, 

8 'l'he defendant sta-ted money was tight, all family members helped 

9 out, and his family .was ol0se, 1-fe- stated they .attended temple 

10 ·together and the .family li~ed to spe~d time Visiting othet 

11 relatives and travellirtg for holidays. 

12 The defendant stated while grow:ing up, he attended 

13 school on a regular· basis and played '.basketball and volleyball. 

14 He stated when rre turned approJtimately 15 years old, he began 

15 .running with the wtong crowd at high school, which he attended 

16 'thtough the twelfth grade, However 1 the defendant did not 

17 .graduate. The defendant reported he 'has since obtained his ·GED, 

18 The• defendant has never married and does not have any 

19 o}:lildren, 

20 Frior to his incarceration fo~ the present matter, the 

21 defendant had been residin·g with his father and brothe:i; for the 

22 past e-ight years, He reported the mother passed. away from. oanoer 

23 in 200? .• 

24 The defendant stated his futu.te plans inV'olve appealing 

25 · his conv-iction .re9ardfng the current matter, 

,26 

12 
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IN THE SAqRAMENTO COUNTY SUPERIOER COURT OF THE STATE OF 

CALIFORNIA, APP ELLA TE D_l~I_SION 

TONY KHONG, 

Petitioner, 

vs. 

THE SACRAMENTO COUNTY 
SUPERIOR COURT, 

Respondent. 

) 
) 
) 
) 
) 

) 
) 
) 
) 
) _________ __... __ ) 

THE PEOPLE OF THE STATE OF 
CALIFORNIA, 

Real Party in Interest. 

) 
) 
) 
) 
) . __________ ) 

--ooa .... 

NO. __________ _ 

(Sacramento County Superior 
Court,#12F05779) · 

PETITION FOR WRIT OF HABEAS CORPUS 

TO THE HONORABLE PRESIDING JUDGES OF THE SACRAMENTO 
COUNTY SUPERIOR COURT, APPELLATE DIVISION: 

Writ of .1--' ib.e~s• Corpu~ Petitioner: Tony Khong 
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Petitioner, Tony Khong, (hereinafter 11Khong 11
), by and through his 

attorney, James M. Warden, hereby petitions this Comt for a Writ of Habeas 

Corpus,. directed to the Superior Court of the State of California, to·grant the 

requested relief for violation of Brady v. Maryland (1963) 373 U.S. 83, and its 

. progeny. 

By this verified petition, James M. Warden 1 aUeges as follows: 

I. 

Tony Khong stands convicted of the violations of Penal Code sections 

266h(b)(2), (pimping a minor under 16 years of age) (Counts 1 and 2); one count 

of Penal Code section 266i(b)(2), (pandering a minor under 16 years of age) 

(Count 4); and two counts of Penar Code section 236.1(c)(1), (Counts 7 and 8) 

(human trafficking of a minor.) A prior strike conviction was found true. 

Defendant was sentenced to an aggregate determinate term of 20 years. 

11. 

The Information alleged these violations occurred behNeen the dates of 

October 7, 2011 and December 7, 2011. 

Ill. 

The following summary of th~ facts as they relate to Noah Webster are 

derived from the Court of Appeal opinion, pages 6-7. A copy of the Third District 

Court of Opinion is attached as Exhibit "A''. 

Writ of Habeas Corpus Petitioner: Tony Khong 
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One of the witnesses in the investigation of this case was then~Officer 

Noah Winchester of the Los Rios Police Department. (Noah Winchester will be 

referred to as Winchester In these pleadings.) 

Winchester testified that on December 7, 2011, he was on patrol at 

Cosumnes River College. A vehicle drove by playing loud music. Winchester 

initiated a traffic stop. The driver of the vehicle appeared to be nervous. 

Winchester identified the driver as "Stephen.1
' A female passenger appeared to 

be 11overly nervous." Winchester asked the passenger to step away from the 

vehicle and accompany him to his vehicle. The passenger, according to 

Winchester, told her name was S.T. Winchester warned her that providing false 

information to a police officer is a crime. The young, 14-year-old pas~enger, told 

her name was C.T: Winchester searched C.T.'s purse and found contraceptive 

pills, 20 to 30 condoms, and other items of that nature. Winchester put C.T. in 

the back of his patrol car and returned,to Stephen. 

Winchester noticed that Stephen's phone was ringing continuously. 

According to Winchester, Stephen gave permission to look at the phone. 

Winchester noticed a number of missed calls. The caller ID identified the caJler 

as "Tony Khong.'' 

Additionally, Winchester saw a text message on the phone from ''Tony 

Khong'' which read, 11grab the girl and dip, Nigga." According to Winchester, in 

his experience, that message would be telling the recipient to "go, run." 

Winchester testified.that this text message was received during the time the 

Writ of Habeas Corpus Petitioner: Tony Khong 
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vehicle stop was ongoing. Winchester obtained a photograph of defendant and 

• showed ·it to c .. r. G.T. identified the person in the photograph as the defendant, 

. Tony Khong. Winchester contacted C.T.'s father since C.T. had been reported 

missing on November 10, 2011. 

This initial contact between Winchester, C.T., and the defendant led to the 
I 

·subsequent investigation that provided the remaining evi.dence produced at trial. 

IV. 

Petitioner's attorney was informed of these articles and all articles 

attached to this Petition were copied from the internet from apparentry reliable 

sources of information. The copies of those articles are attached to this Petition 

and referenced below. 

An article dated July 21, 2016, "Ex-California police officer charged with 

on-duty sexual assault of five women" (A copy of which is attached as Exhibit 

11B"), indicates among other factual allegations that Winchester assaulted two 

victims in Sacramento in 2013. One of the two alleged attacks occurred during 

the summer of 2013 when he told the 17 .. year-old victim to get into his car. The 

assault then occurred. The article indicates the common thread amongst the 

victims is "that the women appeared to be vulnerable or disadvantaged in some 

way. Some may have been homeless or 'living in tough times'.~ .. " The article 

.further notes that Winchester would take them to different locations, including a 

motel room. The article further notes that when Winchester worked at the Los 

Rios District, 11Sacramento police began a sexual assault investigation of him but 

Writ of Habeas Corpus Petitioner: Tony Khong 
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no charges were filed." Further, that the "probe bega.n in 2013 and the Los Rios 

officials were notified of it at the time." Apparently, a second investigation 

relati17g to sexual assault allegations was conducted by the Sacramento County 

Sheriff's Department involving a 2013 incident not reported until 2015. (Exhibit 

"B".) 

V. 

In a Sacramento Bee article, the writer indicates Winchester was being 

investigated by the Sacramento County Sheriff's Department. The investigation 

involved a 2013 incident that was not reported to authorities until 2015. Those 

Investigations remained open. (Attached as Exhibit 11C1
'.) 

VI. 

Jn yet another article, Winchester had assaulted the firs~ of two victims_ in 

Sacramento in the summer of 2013. The attack involved a 17-year-old victim 

near the campus. Winchester 11told her to get into his car, and that's when the 

sexuai assault occurred.'' Winchester's five victims all appeared to "be 

vulnerable or disadvantaged in some way. Some may have been homeless or 

"riving in tough times." 

The Sacramento District Attorney's office was interviewed and confirmed 

that the office was investigating two allegations of sexual assault by Winchester 

while he was a Los Rios officer. (Attached as Exhibit 110: 11
). 

Writ of Hab~as Corpus Petitioner: Tony Khong 
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VII. 

Petitioner's trial occurred from April 1, 2014 through April 10, 2014. 

VIII. 

On July 201 20161 a Felony Complaint was filed against Noah White 

Winchester in San Mateo County. (Case Number 16SF008803A) (A true and 

correct copy of the complaint is attached as Exhibit "E".) 

Petitioner's attorney, upon learning of the articles printed about 

Winchester (Exhibits B, C, D), requested a copy of the Complaint or any 

· Amended CompJaint filed In San Mateo Superior Court. This request was made 

In a letter dated September 19, 2016. During the week of December 10, 2016, 
. . 

the San Mateo Superior Court clerk responded to Petitioner's attorney that the 

request was being processed. Petitioner's attorney received a copy of that 

complaint (Exhibit "E") before February 7, 2017. 

IX. 

The extent of the investigation relating to the prosecution's witness, Noah 

Winchester is unknown to Petitioner. Petitioner requests this Court to direct the 

Sacramento County District Attorney's office to conduct such an investigation . ,. 
and relay to the Court and'counsel, if the Court so directs, the results of such 

investigation. (n addition, Petitioner requests that this Court order the production 

of any and all information relating to the investigation of Noah Winchester, 

including, but not limited to the dates any complaints about Noah Winchester 

were received by any law enforcement. Further, Petitioner requests that this 

Writ ·of. Habeas Corpus Petitioner: Tony Khong 
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Court m.a.k~ any additional order consistent with the prosecution's duty to 

disclose evidence relating to Noah Winchester. 

X. 

The contentions In support of this petition are·fully set forth in the 

accompanying points and authorities which are incorporated by reference herein. 

XI. 

Mr. Khong has no plain, speedy, or adequate remedy at law. 

The allegations and information contained in the Petition for Writ of 

Habeas Corpus, Judicial Council Form MC ... 275, Is incorporated by reference as 

if fully set forth in these attached statement of facts, statement of the case, 

· points and authorities, and any attached Exhibits. 

PRAYER FOR RELIEF 

WHEREFORE, Petitioner, by and through his attorney, James M. Warden 

respectfully pray that: 

A writ of Habeas Corpus be issued by this Court directing the Superior 

Court for Sacramento County to take one of the following actions: (1) Vacate 

and reverse defendant's conviction ~nd release c{efendant; (2) vacate 

defendant's conviction and allow a new trial to occur as quickly as trial counsel 

may be available and prepared; (3) direct the Sacramento County District 

Attorney's office to· disclos.e to court and counsel the information relating to Noah 

Winchester's investigation consistent with the continuing duty of counsel to 

disclose potentially exculpatory evidence pursuant to Brady v. Maryland (1963) 

·Writ of Habeas Corpus Petitioner: Tony Khong 
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373 U.S. 83; and/or, (4) issue ?In order to show c;:ause and directing that 

discovery be. provided to defense counsel for the purpose of reviewing for any 

further argument that may be appropriate relating to any Brady/discovery issues; 

and , (5) for any other relief as this Court may deem just and proper.· 

DATED: April 4, 2017 

Writ of Habeas· Corpus 

JAMES M. WARDEN 
Attorney for Petitioner 
TONY KHONG 

Petitioner: Tony Khong 
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VERIFICATION 

I, James M. Warden, declare that I have read tll.e attached documents 

and know the contents thereof to be true of my own knowledge, except as to 

those matters which are stated on information and belief, and as to those 

matters, I believe them to be true. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed this April 4, 2017, in Sou Lake Tahoe, California. 

Writ of. Habeas Corpus Petitioner: Tony Khong 
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POINTS AND AUTHORITIES 

· · .1. . Once the Petitioner state. a prima facie case for relief, the Court must 
issue an order to show Cause. (California Rules of Court, Rule 
4.551(c); (Durdines v, Superior Court (1999) 76 Cal.App.4th 247, 249. 

As this Court knows, "an order to show cause is a determination that the 

petitioner has made a showing that he or she may be entitled to relief. It does 

not grant the relief sought in the petition." (California Rules of Court, Rule 

4.551 (c)(3); see People v. Romero (1994) ·a Cal.4th 728, 740.) 

In determining whether a prima facle case exists, the court accepts the 

facts stated in the petition as true and 'makes a preliminary assessment' whether 

the petitioner would be entitled to relief if those facts were established. 

(California Rules·of Court, Rule 4.551 (c}(1).) 

In this case, there is a prima facie showing when. a critical witness .for the 

prosecution, who testified in the present case, was, at some pointr being 

investigated for similar and serious crimes. Such information would have 

potentially affected the juryts decision and would have been information the 

defense would have been entitled to have and review. 

II. Generally, discovery in habeas corpus proceedings are not available until 
an Order to Show Cause has been issued. However, exculpatory 
evidence should be provided regardless of the issuance of an Order to 
Show Cause. 

The nature and scope of discovery in habeas corpus proceedings has 

generally been resolved on a case-.by .. case basis. (In re Scott (2003) 29 Cal.$th 

783, 814.) The reciprocal discovery provisions of Penal Code section 1054-

Writ of Habeas Corpus Petitioner: Tony Khong 
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1054.10, by analogy, make it appropriate for this Court to order discovery to be 

provided to petitioner's coun~el. 

Even if no party has requested discoveryJ if this Court believes discovery 

is necessary to ensure a full and fair hearing and a determination of the case, 

the Court has the discretion to order discovery on ·its own motion. (Board o'f 

Prison Terms v. Superior Court (2005) 130 Cal.App.4th 1212, .1241.) 

Furtherr if there is exculpatory evidence, such evidence should be · 

provided regardless ·of the issuance of an Order to Show Cause. (Brady v. 

Maryland (1963) 373 U.S. 83; People v. Garcia (1993) 17 Cal.App4th 1169. 

In the present case, the ultimate question to be answered is whether or 

not Noah Winchester was being investigated by any law enforcement agency . 

before or during the time of Petitioner Khong's trial. 

There may be inherent difficulties with obtaining, disseminating, and 

reviewing the discovery in this matter because there is the pending criminal 

charges pending against Noah Winchester.-These difficulties may be managed 

by first obtaining the underlying reports and having the Court review, in camera, 

those records for further determination as to the merits of Petitioner's claims. A 

referee may be appointed for the purpose of conducting such a review and 

making its report to this Court. Or, this Court could order the documents 

produced to counsel under a protective order for review and further presentation 

of argument. 

Writ of Habeas Corpus Petitioner: Tony Khong 
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Ill. The prosecution's duty of djsclosure does not end even when the trial is 
over. 

The duty to'disclose materjaf1 exculpatory evidence, does not end when 

the trial is over. ·11[A]ter a conviction the prosecutor also is bound by the ethics of 

his office to inform the appropriate authority of after-acquired or other information 

that casts doubt upon the .correctness of the conviction.'' (Imbler v, Pachtman 

(1976) 424 U.S. 4091 427, n25. See also, People v. Johnson (2006) 142 

Cal.App.4th 776, 782.) (prosecutor improperly withheld police reports of gang-

related incident involving chief prosecution witness that pccurred between 

defendant's first and second trials.) (See also, People v. Kaslm (1997) 56 

Cal.App.4th 1360, 1377; People V. Garcia (1993) 17 Cal.App.4th 1169.) 

. It appears from some of the information contained in the newspapers 

articles that the Sacramento District Attorney's Office was interviewed, at some 

point about the allegations concerning Noah Winchester. Defense counsel does 

not know the particulars of when that occurred, what Jnformation the Sacramento 

District Attorney's Office had, the extent of the information available to law 

enforcement at any relevant time. It is appropriate for this Court to Order a 

response by the prosecutor's office to address, at least~ the Initial issue 

presented. 

If the prosecutor's office or the law enforcement agencies had or might 

have had information relating to the credibility of Noah Winchester, then that 

. · information should have been provided to defense trial counsel, even absent a 

Writ of .Habeas Cor.pus Petitioner: Tony Khong 
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request. (Brady v. Maryland (1963) 373 U.S. 83 1 87. See also United States v. 

Bagley (1985) 473 U.S. 667; United States v. Agurs (1976) 427 U.S. 97, 107; 

Giglio v. United States (1972) 405 U.S. 150, 154.) 

Further, Noah Winchester was a material witness, Winchester was the 

first officer to make contact with the alleged victim. He was the first to take a 

statement from the alleged victim In this case. In addition, during deliberations, 

the jurors requested Noah Win~hester's testimony for read .. back but then later 

changed their minds during deliberations. (A copy of pages 275 .. 277 of the 

Clerk's Tr.anscript on Appeal is attached as Exhibit "F'' in support of the assertion 

that Noah Winchester was a material witness.) Also, it appears that some of the 

conduct alleged for which Winchester is currently charged seems to have 

similarities to some of the factual aspects of the case for which Petitioner was 

convicted. In any case, .the prosecutor's duty to disclose evidence favorable to 

the accused extends to evidence that.may reflect on the credibility ~fa material 

witness, (People v. Ruthford (1975) 14 Cal.3d 399, 406, overruled on other 

grounds in fn re Sassounian (1995) 9 Cal.41h 535, 545.) 

Finally, the prosecutor's duty of disclosure extends to all material evidence 

or material information that is favorable to the accused, and is in the possession 

of the prosecutor, tnvestigating law enforcement agency, or other governmental 

agency that is part of the "prosecution team." (In re Brown (1998) 17 Cal.4th 873, 

879; Strick/erv. Greene (1999) 527 U.S. 263; Kyles v. Whit/ey(1995) 514 U.S. 

419. See also, Penal Code section 1054.1.) 

Writ of ·Habeas Corpus Petitioner~ Tony. Khong 
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P.O ~I,))<. <b S:- D 0 

CDC or ID Number. · (a -z_..s, 7 °\ 

JUL 2 8 2017 
COURT OF APPEAL- THIRD DISTRICT 
ANDREA K. WALLIN-ROHMANN, CLERK 

BY Jt~ DEPUlY 

Gou~..,- oE /~ f f"s=:A:' s.. 

"\\.\-, <2-,-:, fts '? \? ie; As-k D ,s x:Q--:\ c.,~ Gov~ o p.; · "? -eA:.\.-
(court) 

PET~OHOR WRIT OF HABEAS CORPUS 

",u85202 · Petitioner 
vs. No. 

(To be supplied by the Clerk of the Court) 

Respondeat 

INSTRUCTIONS-READ CAREFULLY 

• If you are challenging an order of commitment or a crlmlnal conviction and are filing this. petition In the 
Superior Court, you should file It In the c.ounty that made the order. 

If you are challenging the conditions of your confinement and are filing t~ls petition In the Superior Court, 
yo~ should file it in the county In which you are confined. 

, Read the entire form before answering any questions. 

• This petition must be clearly handwritten In ink or typed. You should exercise care to make sure all answers are true and 
correct. Because the petition includes a verification, the making of a statement that you know i~ false may result In a conviction 
,for perjury, 

, Answer all applicable questions Jn the proper spaces. If you need additional space, add an extra page and Indicate that your . . . 
answer is "continued on additional page." 

, If you are filing this petition In the superior court. you only need to file the origin al unless local rules require additional copies. 
Many courts require more copies, 

• If you are filing this petition in the. Court of Appeal and you are an attorney, file the original and 4 copies of the petitipn and', If 
separately bound, 1 set of any supporting documents (unless the· court orders ot~erwise by local rule or In a sp~cific case), If you 
are filing this petition in the Court of Appeal and you are not represer:ited by an attorney, file the original and one set of any 
supporting documents. 

• If you are filing ~his petition in the California Supreme Court, file the original and 10 copies of \he pet.ition and,'lf separately bound, 
ari original and 2 copies of any supporting documents. · . . 

• Notify the Clerk of the Court in. writing if you change your address after filing your petition. 

Approved by the Judicial Council of C~llfornla for use under rule 8.380 of the California Rules of Court (as amend.ad 
effective January 1, 2007). Subsequent amendments to rule 8 .. 380 may change the number of copies to be furnished to the 
Supreme Court and Court of Appeal. · 

form Approved lorop11onal Use 
Judlc1al Council of Calilom1a 

MC-275 [Rev January 1, 20101 
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MC-275 
This petition concerns: 

[KJ A conviction 

DA sentence 

D Jail or prison conditions 

D Other (speo/fy): 

1. Ydur name: Petitioner's name Is Tony Khong 

D Parole 

D Credits 

D PrJson dlsclpllne 

2. Where are you Incarcerated? Pleasant Valley State Prison, P.O. Box 8600, Coalinga, CA 93210 

3. Why are you In custody? []] Criminal conviction D Civil commitment 

Answeritems a through i to the .best of your abJl/ty. 

a. State reason for civil oommltme.nt or, If criminal conviction, state nature of offense and enhanc.ements (for example, "robbery 
with use of a deadly weapon 11). ' • 

Charged with violations of Penal Code sections 266H(B)(2) (Counts 1 and 2) (pimping a minor uncler 16 years of age): sections 
266i(b)(2) (Counts 3 and 4) {pandering a minor under 16 years of age); seotlQn 261.S(d) (Count 5) (unlawful sexual lnterco~rse 
with a minor under 16 years of age); sections 236, 1{c){1) (Counts 7 and 8) (human tr.affloklng), With prior Strike. (PC 
1197.2(0): 667 (b)-(1), 1170.12.) 

b, Penal or other code sections: 266H(b)(2)1 266l(b)(2)1 261.5(d)1 236,1(o){1}. Allegations: PC 1192.7{0), 667, subd (b)-(1) 

o. Name and location of sentencfng ot committing court: 
Sacramento County Superior Court, 720 Ninth Street, Sacramento, CA 95814 
Department ~7 , 

d. Case number: 12F05779 

e. Date convicted or committed: April 10, 2014 

f. Date sentenced: May 16, 2014 

g. Length of sentence:· 20 y,ears 

h. When do you expect to be released? approximately 17 years (2031) 

I. Were you represented by counsel In the trl~I court? []] Yes D No If yes, state the attorney's name and addres$: 
Joseph Farina. Attorney at Law. 1296 E Gibson Road., Suite A, PMB 145, Woodland, CA 95776 {SBN 129065) 

4. What wa.s the LAST plea you entered? (Cheok one): 

m Not guilty D Guilty D Nolo contendere D Other: 

5. If you pleaded not guilty, what kind of trlal did you have? 

m Jury D Judge without a jury D Submitted on transcript D Awaiting trial 

MC-275 [Rev, January 1, 20111 PETITION FOR WRIT OF HABEAS CORPUS Page 2 ore 
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6. GROUNDS FOR RELIEF 
MC-275 

Ground 1: state briefly the ground on which you base ·your olalm for relief. For example, 11The trial court Imposed an Illegal 
enhancement." (If you have additional grounds for rel/af, use a separate page for each ground. State ground 2 on page 4. For 
additional grounds, make oop/es of page 4 and number the additional grounds In ordar.) 

See Attached additional documents 

a. Supporting facts: 1 
Tell your story b(lefly without citing cases or law. If you are challer.iglng the legality of your oonvlctlon, describe the facts on 
which your conviction Is based. If necessary, attach additional pages. CAUTION: You must state facts, not conclusions, For 
e~ample, If you are claiming Incompetence of counsel, you must state facts specifically setting forth what your attorney did or 
failed to do and how that affected your trial. Failure to allege sufficient facts will result In the denial of your petition. (See In re 
Swain (1949) 34 Cal.2d 300, 304.) A rule of thumb to follow Is, who did exactly what to violate your rights at what time (when) or 
place (where), (If available, ettach declarations, relevant records, transorlpts, or other.documents supporting your o/a/m,) 

See attached addltlonal documents 

b. Supporting case~. rules, or other authority (optional): 
(Briefly discuss, or 11st by name and citation, the cases or other authorities that you think ar.e relevant to your claim. If 
necessary, attach an extra page.) 

See attached additional documents 

MC•275 (RGV, January 1, 2017] PETITION FOR WRIT OF HASEAS CORPUS Page 3 or& 
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7. Ground 2 or Ground__ (if app/ioab/e): 
MC-275 

a, Supporting facts: 

b. Supporting oases, rule~, or other authority: 

MC-275 [Rev, Januaiy 1, 20171 PETITION FOR WRIT OF HABEAS CORPUS Page4of6 
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M.C-276 
a. Did you appeal from the conviction, sentence, or commitment?~ Yes D No If yes, give the foHow!ng 1nformation· 

a. Name of court {"Court of Appeal" or "Appellate Olvlslon of Superior .court''); 
Third Appellate District Court of Appeal · 

b, Result: Judgment affirmed but modified o. Date of decision: 6/18/2016 

d. Case number or citation of oplnlofl, If known: Not published (see attached opinion);' 3rd DCA case number 0076416 

e. Issues raised: (1) Proseoutorlal misconduct during oloslni:;i argument 

(2) Effective Assistance of Counsel by falling to object timely to prosecutor's mlsconduct 

(3) Abuse of discretion by sentencing defendant to upper term 

f, Were you represented by counsel on appeal? [z:j Yes D Nq If yes ~tate the attorney's name and address if known; 
James M. Warden (SBN 133536), Attorney at Law, P.O. Box 19150, South Lake Tahoe, CA 96151 

9. Did you seek review in the California supreme C.ourt? D Yes· No !fyes, give the fonowlng Information: 
a. Result: b. Date of decision: 

c. Case number or citation of opinion, if known: 

d. Issues raised: (1) 

' (2) 

(3) 

1.0. If your petition makes a claim regarding your conviction, sentence, or cqrnmltment that you or your attorney ,did' not make on 
appeal, explain why the cl~lm was not made on appeal: 
The opinion of the Third District Court of Mpeal was flied June B, 2016. The case was complete as of August 9, 2016·. The news 
articles about Noah Webster (one of the Investigating offices In the case) did not become known to counsel and defendant until 
about August 13, 2016, (see attached documents for further Information.) 

11. Administrative review: 

r 

a. If your petltlon concerns conditions of confinement or other olalms for which there are administrative remedies, failure to exhaust 
administrative remedies may result In the denial of your petition, even If It Is otherwise meritorious, (See In re Muszalsk/ (1975) 
62 Cal.App.3d 500.) Explain what administrative review you sought or explain why you did not seek such review: 

b. Did you seek the highest level. of administrative review ·~vallable? ::J Yes i;g! No 
Attach documents that show you haw~ exhausted your.administrative remedies, 

MC-276 [Rev. Januaiy 1, 20171 PETITION FOR WRIT OF HABEAS CORPUS PaoeGof6 
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MC-275 

12. Other than direct appeal1 have you filed any other petitions, applications, or motions wlth respect to this conviction, 
commitment, or issue in any court? lx:I Yes If yes, continue with number 13. D No If no, skip to number 15. 

13. a. .(1) Name of court: ~V\76fioC2--- 4-o,je2-, _o(F UL-\F-o GZ-rl A I Lo\J~"t''i OF ~P-sC-~'l\.l\6NTU 

(2) Nature of proceeding (for example, 11habeas corpus petition"): ttAe..~A;S. t::::oeus P~-rtarl 

. (3)1.ssues raised: (a) f7\-.=8-~ $"2e -~Ac-~ 1 ~6:")CT" f'A'G:,E:$ 

(b) 

(4) Result (attach order or explain why unavailable): f>\..e'\"~e -:::.~ &)C."" ~~.s 

(5) Date of decision: _"'-_f_;_,__{_2--_0_l. , ________________________ _ 

b. (1) Name of court: ------------------------------------

.(~)Nature of proceeding: ----------------------------,-----

(3) Issues raised: (a) -------------------------------

(b) ---------------------------------
(4) Result (attach order or explain why unavailable): ________ ....._ _____________ _ 

(5) Date of decision: ~--------------------------------
0, For additional prior petitions, applications, or motions, provide the same' information on a separate page. 

14. If any of the courts listed in number 13 held a hearing, stale name. of court, date of hearing, nature of hearing, and result: 

15. Explain any delay in the discov~ry of the clalm~d grounds for relief and in raising the claims In this petition. (See In re Swain (1949) 
34 Cal.2d 300, 304.) 

'r\..E;,f"IS.~ ?"ca-ca- A'-'"""~c..~o \'>OC..'->"""-e~"\.S: ~{2- "t',,"'-'\.e \....i~~ oe t;,\>La\JG'2--'-I 

16. Are you presently represented by counsel? D Yes · No If yes,· state the ~ttorney's name and address, if known: 

17. Do you have ~ny petition, appeal, or qther matter pending In any c.ourt? D Yes No If yes, e~plaln: 

18. If this petition might lawfulfy have· been made to a lower court, state the circumstances justifying an application to this court: 

11 the undersigned, say: I am the petitioner In this action. I declare under penalty of perjury under the laws of the Staie of California 
that the foregoing alle£)atlons and statements are true and correct, except as to matters that ar~ stated on my lnfonnatlor-1 and belief, 
and as to those matters, I believe them to be true. · 

Date: 1/iol11 
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f ,. 

TONY KHONG, 

Petitioner, 

vs. 

THE SACRAMENTO_COUNTY 
-... ··- ..... 

Respondent. 

--oOo-

) 
) 
) 
) 
) 

) 
) 
) 
) 
) 

----:-----------) 
THE PEOPLE OF THE STATE OF 
CALIFORNIA, 

Real Party In 1.nterest. 

) 
) 
) 
) 
) _________ ) 

--oOo--

NO. --------

(Sacramento County Superior 
Court, #12F05779) 

PETITIQN FOR WRIT OF HABEAS CORPUS 

TQ_THE J,ONQHABLEJ:RESIDING JUDGES OF THE 
\ - .. -~~--·-- -J~\ ~D-- APPELLATE DJVISION: 

Writ of Habaae Corpus Petitioner: Tony Khong 
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Petitionet, Tony· Khong, (hereinafter uKhong''), by and through his 

attorney, James M. Warden) hereby petitions this Court for a Writ of Habeas 

Corpus. directed to the Superior Court of the State of California, to grant the 

requested relief for violation of Brady v. Maryland (1963) 373 U.\S. 83, and its 

progeny. 

By thi.s verified petition, James M. Warden, alleges as follows: 

I. . 

Tony Khong stands qonvlcted·of the violations of Penal Code sections 

266h(b)(2), (pimping a minor under 16 years of age) (Counts 1 and 2); one count 

of Penal Code section 266l(b)(2), (panoering a minor under 16· years of age) 

(Count 4);, and -two counts of Penal Code section 236.1 (c)(1), (Counts 7 and ·8) 

(human traffi'cking of. a min.or.) A prior strike conviction was found true. 

Defendant was se,ntenced to an aggregate determinate term of 20 ye,ars. 

l I. 

The, Information atleged these violations occurred between the dates of 

Octobe.r 7, 2011 and December 7, 2011. 

111. 

The following summary of the facts as they relate to Noah Webster ijre· 

derived from the ~curt Of Appeal opinion, pages 6-7. A copy of the Third District 

Court of Opinion is attached as Exhibit ''N'. 

Writ of Habe~s- corpus Petitioner~ Tony Khong 
Page 2 of 16 
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One of the wi'tn.esses in the· investigation of this case was then-Officer 

Noah Winchester of the .Los Rios Police Department. (Noah Winchester Will be 

refer.red to as Winchester In these pleadings.) 

Winchester testified that o·n December 7, 20·11, he was on patrol at 

Cosumnes River College. A vehicle drove by playing loud music. Winchester 

initiated a traffic stop. The driver of the vehicle appeared to be nervous. 

, Winchester identified the dr.lv~r as "Stephen." A female passenger appeared to 

be "overly nervous." Winchester asked the p.as.sen~er to step. away from the· 

vehicle and accompany him to hi's vehicle. The passenger, according to 

. Winchester, told her name was S.T. Winch.ester warned her that providing false 

information to a pol-ice officer Js a crime. The young, 14-year-old passenger, told 
' 

her name was C.T. Winchester searched C.T.'s purse and found co.ntraceptive 

pills, 20 to 30 condoms, and other Hems of that nature. Winchester put C.T. hi 
., 

the back of his patrol car and returned to Stephen. 

Winchester noticed that Stephen's phone was ringing continuously. 

According to Winch~ster, $tephen gave permission to look at the phone. 

Winchester noticed a numper of missed calls. The caller ID identified the caller 

as 11Tony Khong," 
I 

Additionally, Winchester saw a text message on the phone from 11T.ony 

Khong" which read, "grab the girl and dip, Nlgga, 11 According to Wlnchestar, in. 

his experience, that message would be telling the recipient to "go, run. 11 

Winchester ta.stifled that thls text message.was received during the time the 

Writ of Habeas Corpus F>etltloner: Tony ~hong 
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-
vehicle stop was ong.oing. Winchester obtained g photograph of defend~nt and 

showed It to C.T. C.T. ·identified the person in the photograph as the defendant, 

Tony Khong_. ·winchester contacted C.T.'s father since C.T. had been reported 

missing on November 10, 2011. 

· This l"nitial contact between Winchester, C.T., and the defendant led to the 

subsequent investigation that provided the remaining evfdence producad at trial. 

IV. 

Petitioner's attorney was Informed of these articles and a'll articles 

attached to this Petitio·n were copied from the lntern~t from apparently reliable 

. sources of information. The copies of those articles are attached to this Petition 

.and referenced below. 

An article dated July 21, 2016> 11 Ex .. Californla police bfficer charged with 

o.n-duty sexual assault of five women" (A copy of which Is attached as Exhibit 
t ' 

118 11
)., indicates among other factual allegations that Winchester assaulted two 

I 

victims in Sacramento in 2013, One of the two alleged attacks occurred during 

the ·summer of 2013 when he told the 17-year-old victim to ·get into ·his car. The 

assault then o.ccurred. The article indicates· the common thr.ead amongst the 

victims is "that the women appeared to be vulnerable or disadvantaged in some 
' way. Some may have been homeless or 'living in tough tlmes1 

•••• 
11 The article. 

further notes that Winchester would take them to different locationsl lncluding a 

motel room. The artiole ·further notes that when Winchester worked at the Los 
I 

Rios District, "Sacramento pollce began a sexual assault investigation of him but 

Writ of .Habeas Corpus Petitioner: Tony Khong 
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-
no-charges w~re·filed." Further, that the ''probe began In 2013 and the Los Rios 

officials were notified of It at the tlme. 11 Apparently1 a second investigation 

relating to sexual assault allegations ·was conducted by the .Sacramento County 

Sheriff1s Department involving a 2013 incident not reported until 2015. (Exhibit 

V,. 

In a Sacramento Bee article, the writer indicates Winchester was being " 

investigated by the -Sacramento County She.rJff1s Department. The. ·investigation 

involved a 2013 incident that was not reported to authorities until 2015. Those 

investigations remained open., (Attached a·s Exhibit 11C11 
,) 

VL 

-In yet another article, Winc~ester had assaulted the first of two victims In 

Sacramento in the summer of 2013. The attack involved a 17-year .. old victim 

near the campus. Winchester 11told her to get into his car, and that's when the 

sexual assault occurred. 11 Wlnohester's five victims all appeared to "be 

vulnerable or disadvantaged In some way. Some may have been homeless or 

''living In tough times.1' 

The Sacramentb District Attorney',s office was inteivlewed and ·confirmed 

that the office was investigating two allegations of sexual assault by yvincryester 

whfle he was a Los Rios officer. (Attached as Exhibit 11D."). 

') 

Writ of Habeas C-orpus Petltioner: Tony Khong 
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VII. 

Petitioner's trial occurred from April 11 20·14 through April 10, 2014. 

VIII. 

or July 20, 20161 a Felony Complaint was filed against Noan White ' 

Winchester In San Mateo County. (Case Number 16SF008803A) (A true and 

correct copy of the complaint is attached as Bxh.iblt 11E11 
.) 

·Petitioner's attorney, upon learning of the articles printed about 

Witichester (Exhibits B, C, D), requested a copy of the Complaint or any 
' ' 

' Amended Complaint filed in San Mateo Superior Court. This request was made 
I 

in a letter dated September 19, 2016. During the week of December 1 0, 2016 1 

the San Mateo Superior Court clerk responded to Petitioner's attorney that the 

request was being processed. Petitioner's attorney.received a copy of that 

complaint (Exhibit 11E1
'). before February 7, 2017. 

IX. 

· The extent of the Investigation relating to the prosecution's witness, Noah 

Winchester is unknown to Petitioner. Petitioner r~quests this Court to direct the 

Sacramento County District Attorney's office to conduct such an investigation 

and rel~y to the Court a:nd counsel, If the Court so directs., the results of s~ch 

investigation. In addition, Petitioner requests that this Court order the production 

of any and all information relating to the investigation of Noah Winchester, 

fncluding, but not limited to the dates any complaints about N?ah Winchester 

were received by any law enforcement. Further, Petitioner. requests that this 

Writ of Habeas corpus Petitioner: 1ony KhQng 

Page 6 of 15 

ER1110 



App. 310

case 2:18-cv-00580-KJM-DB Document 14-4 Filed 08/29/18 Page 17 of 97 

Court make any additional order consistent with the prosecution's duty to 

disclose evidence relating to Noah Winchester, 

X. 

The contentions In support of this petition are fully set forth in the 

accompanying points -and authorities w!ilch are incorporated by reference herein. 

. XI. 

Mr. Khong has no plain, speedy, or adequate remedy at law. 

The allegations and Information contained in the Petition for Writ of 

Habeas Corpus, Judicial Council Form MC-275, is Incorporated by reference as 

if fully set forth in these attached statement of facts, statement of the case, 

points and authorities, and any attached Exhibits. 

PRAYER FOR RELIEF 

WHEREFORE, Petitioner, by and through his attorney, James M. Warden 

respectfully pray that: 

A writ of Habeas Corpus be Issued by this Court directing the Superior 

Court for'Sacramento County to take one of the following actions: (1) Vacate 

and reverse defendaot's conviction and release defendant; (2) vacate 

defendant's conviction and allow a nE?W trial t~ occur as quickly as -trial counsel 
I 

may be available and prepared; (3) direct the Sacramento County District 

Attorney's office to disclose to court and counsel the information relating to Noah 

Winchester's Investigation consistent with the continuing duty of counsel to 

disclose potentially exculpatory ~vidence pursuant to Brady v. Maryland (1963) 

Wrlt of Habeas Corpus Petitioner: Tony Khong 
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,f}~ 
l-t!1 .P' I 373 U.S. 83; and/or, (4) issue an order to show cause and directing that 

discovery be provided to defense counsel for the purpose of reviewing for any 

further argument that may be appropriate relating to any Brady/discovery issues; 

and , (5) for any other relief as this Court may deem just and proper. 

DATED: 1 /.?tr/ri · 

Writ of Habeas Corpus Petitioner: Tony Kh.ong·· 
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VERIFICATION 

I, r"'W'~ __ ((~Dl'\J -_),declare ~hat I have read the attach_ed documents 

and know the contents thereof to be true of my own knowledge, except as to 

those matters which are stated on· information and belief! and a& to those 
,:> 

-matters, I believe them to be true. 

I dedare under penalty of perjury that the foregoing Is true and correct. 

Exeoµted. this · (f:\,I_ 1;:-r :;,' io rr-?.-V. ·f-P ·,, Callfornia. 
;· .. -r~o~ 

Writ of Habeas Corpus Petitioner: Tony Khong 
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POINTS AND AUiHORITIES. 

l. Once the Petiti.oner state a prlma facie case for relief, the Court must 
Issue an order to show CaiJse. (California Rules of Court, Rule 
4.551 (o); (Durdines v. Superior Qourt (1999) 78 Cal.App.4th 247, 2~9, 

As this Court knows, "an order to show cause ·is a determination that the 

petitioner has made a showing that he or she may be entitled to relief. It does 

not grant the relief sought in the petition. 11 (California Rules of Court, Rule 

4.561 (c)(3); see People v. Romero (1994) a. Cal.4th 728 1 i 40.) 

In determining whether a ~rima facie case exists, the court accepts the · 

facts stated In the petition as true and 'makes a preliminary assessment' whether 

the petitioner would be entitled to relief if those facts were established. 

(~al'iforni.a Rules of Court, Rule 4.551 (c)(1).) . 
f n this. case, there is a prim a facie showing when a critical witness for the 

prosec~tion, who testifle,d in the present case, w~s, at some point, being 

Investigated for similar and serious crimes. Such Information would have 

potentially affected the jury's decision and would have b~en information the 

-defense would have been entitled to have and review. 

II. Generally, discovery in habeas corpus proceedings are not available until 
an Order to St,ow C.ause has been Issued. However, exculpatory 
evidence sh0.uld. be prov.id~d regardless of the issuance of an· Order to 
Show Cause, 

The nature and scope of discovery in habeas corpus proceedings has 

ge·nerally been resolved on a casa..:by-case basis. (In re Saott (2003) 2·9 Cal.$th 

783, 814.) The reciprocal discovery provisions of Penal Code se_ction 1054-

Writ of Habeas Corpus Petltlon·er: Tony Khong 
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1054J 0, by an-alogy, make· it-appropriate for this Court to ~rder discovery to be 

provided ·to petitioner's'. counsel. 

~ven If no party has· requested .discovery~ if this Court believes discovery 

is necessary t~ ensurra a fuli'-and fair he~ring and a .determination of the case, 

the Coµrt ha$ the disoreUon tq_ order discovery on Its own motion. (Board of 

Prison Terms v. Superior Coult (2005) 130 C.al .. App.4th 1212, 1-241.) 

Fw1her, if there is exculp~tory evidence, such evidence should b~ 
' '. 

p.rov.i<;led re·gardless .of the i$suance of a.n Order tb Show Cause. (Brady v .. 

Maty/and (1'963) · 3.73 U .s. 8:3; People v. Garo/a (199.3) 17 Cal.App4th 1169. 

In the pres~nt case, the ultimate question tq be a.nswered is.whether or 
• I 

not Noah Winchester was be:lng. investigated by .any law enforcemen.t agency 

befo.r.e· or during _the ~ime of Petitio·ner l:(ho.ng's trial. 

There ·may be inher.ent dif:fi'culties with obtaining., disseminating, and 

reviewing the ciis~over.y in this. matter beca·use there is the pending ·c~Jminal 

ch.arges pending against Noah wrnchester. 'These difficu.lties may be managed 

by first obt.aining the unde.rlylng feports and having the Court -review.,. in camera, 

those records for further determination as to the me.rits of Petititmer•~: cla·ims. A 
. ' 

referee may .be appointed for the purpose of con~tucUng such a review and 

making Its report to th!$ Court. Or, tHis Court could order the docu.me.nts 
' 

produced to counsel under a p·rotective order for review and further presentation 
' . 

of argument. 

· Writ. Qf Habeas Car.pus Petitioner: Tony Khong 
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111. The prosecutl·on's duty cf disclosure does not end even. when the trial Is 
over. 

. 
The duty to disclos.e material, exculpatory evidence, does not end when 

I 

the trial is over, 11(A]ter a conviction the prosecutor also is bound by -the ethics of 

his office to inform the ·appropri'ate authority of after-acquired or other information 

that casts doubt upon the correctness of the eonviction..1' (Imbler v~ Pachtman 

(1976) 424 U.S. 409, 427, n25, See also, People v. Johnson (2006) 142 

Cal.App.4th 776, 782.) (prosecutor improperly withheld police reports of gang-

related Incident Involving chief prosecution witness that occur.red between 

defendant's first and second trials.) (See also, People v.. Kasim (1997) 56 

Cal.App.4th 1360, 1377; People v. Garcia (1993) 17 Cal.App.4th 1169.). 

lt appears from some of the information contained in the newspap~rs 

articles that the Sacramento District Attorney's Office was interviewed., at some 

point, about the allegatio.ns concerning Neat, Wi•nchester. Defense counsel does 

not know the particulars of when that occurred, what information the Sacramento 

o·istrict Attorney's Offl'oe had, 'the extent of the ·information available to law 
l 

enforcement at any relevant time. It is ~ppropriate for this Court to Order a 

response by the. prosecutor's office to .address, at least1 the initial Issue 

presented. 

'If the prosecutor's office or the law enforcement agencies had or. might 

have had: information relati'ng· to th.e credibility pf Noah Winchester, then that 

. information should have been provided to defense trial counsel, even ~bs.ent a 

Writ ,of Habeas Corpus Petitioner: Tony Khong 
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~equest.. (Bradyv, Matyland-(1:963) 373 U.S. 83, 87. S.ee aJso. United States·v. 

Bag/ey-(1-985) 473 U.S. 667; .United States v. Agurs (1976) 427 U.S. 97, 107.; 

Glg/iq v .. United States (1972) 405 U.S. 150, 154.) 

. Further, Noah Wlnche.ster·was a .material witness. Wine.nest.er wa~ the 

first officer to make contac:t with the alleged victim; He. was the. ·first to take a 
I 

I • 

.statel'.y1ent from the alleged ·victim In this case. In addilio·n, d.uring dellb.erations1 

the· jurors requested Noah Winchesler's testimo~y for read-back but the~ later 

changed their minds during deliberations. (A copy of pa.gas 275-277 of the 

Clerk's. Transcript on Appeal Is attached ar;.· Exhi.bit "F" in support o.f the a·ssertion 
' . . ,. 

that Noah Wl.nchester was. a mate~ial witness.)- Also, it appears th~t some oHhe 

· conduct alleged for Which· Winchester is cur'rently charged seems to have 
\ .. 

similarities ta some· of the f1;1ctual.aspects of the ca$e for which Petitioner was 

. convicted. In .any case, the prose.cutor's duty to dlscl.os.e evidence favorable to 
' ' I 

the ace.used extends to evidence tha.t may reflect on the credibility of a material 

witness. (People v, Ruthford (197.~) 14 Cal.3d 399, 406, overruled on .other 

grourlds in In re S.assouriian (19:95) 9 Cal.4th 535. 545 .. ) 

Finally, the p,ro'secutor's duty of dlsclosure extends to all material evid:ence 

or material information that ;Is favorable to the .accused, and is in the possession 

. of the prose.cuter, investigating law enforceme·nt agency, 9r o.fher gevernmentaf. 

agency that is.part o·f the 11prosecution team." (In re Brown (1998) 17 C~l.4th 873, . 

879; Stricklerv. Greene (1999) 527 U.S. 263; Kyles v. Whitley(~996) 514 lJ.S'. 

4.~ 9 .. · See .also, Penal ·Code section 1054.1.) 

. 
· Writ .of Habea~ Corpus Petltlc;mer: Tony Khong 
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In the pre$ent case, it appsars that N·oah Winchester, a material witness 

who·se credibility was at issue.--at trial, co~mitted sexual assaults about 

Septemb$r 'i'n 2013, Petitio.ner1s trial occurred in April 201'4_. Noah Win.cheater's 

vi'c.tims appeared to- be vvulner~ble or disadvantaged''. ·1n some way. The victim in 
. ' 

Petitioner'~ tria.f wa·s homeles.s or a runaway or had other attributes. of 

vulnerability. s·acramehto law enforcet:1ent b,egan-an investigation whe11 . . 
Winchester worked -at the Los Rios District. Winchester worked at the Los Rios·. 

District wh'.en he first contscted the alleged victim l.n Petltioner's c.ase. Loe Rios 

officials were notified of the. probe In 2013, . 

· Based on this 'information, a prima facie .s'how.ing that Petitic;mer may be 

entitled to th~ relief requested .. 

D~TED: . -_7f ~fr1 " 

Writ :of Habeas oor.pus· Petitioner: rony Khong 
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PROOF OF SERVICE 

citizen of the United States and a resident of the County of. 

Dorado, I am ver the age of eighteen years .and not a party to th above-

entitled action: my usiness address is James M. Warden, A rney at Law, P.O. 

Box 19150, South La Tahoe, CA 96151. 

On the date below, I seNed the following doc 
I 

Petition for Writ of Habeas orpus and all ached documents 

( BY 
0

MAIL. I caused such . velope ith postage thereon fully prepaid, to 
be placed in the United States Mai at S uth Lake Tahoe, California, addressed 
as follows: 

• Sacramento County Superior Co· 
720 Ninth Street 
Sacramento, CA 95814 

Attn: Honorable Ben Davi 
Trial in Department 37 

Office of the Distria Attorney 
Sacramento Cou y 
901 G Street 
Sacramento, 'A 95814 

I declare u cfer penalty of perjury that the foregoing Is true a 

ecuted on April' 4, 2017, at South Lake Tahoe, Callfor ia. 

Writ of Habeas Corpus Petitioner: Tony Khon? 
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NOT TO BE PUBLISHED 
California Rt.des o ·court, ru(e 8.1115 a), prohfb ts courts and parties from citing or relYlng on opinions not certl e for 
publlcallon or 01dered p\lbllshed; except as specified by rule 8.1115(b), Thi$ opinion nas not been certified for publication 
or·orde·red publlshed for pur oses of rule 8,1115, · . . . . 

IN THE COURT OF APPEAL OF THE STATE OP 'CALJFORNJA 

TMfRD APPl:•:LLATf·: DISTRICT 

(Sacrnrnento) 

THE PEOPLE, C076416 

Plaintiff and Respondent. (Super. Ct. No. J 2F0S779) 

v. 

TONY KHONG, 

Defendant and Appellant. 

A jury found defendant guilty of two counrs of pimping tl minor under 16 years of 

age (Pen. Code, § 266h, subd. (b)(2) (counts one~ two) 1 ). one count of p~ndering a 

minor under 16 years of age(§ 266i;subd, (b)(2) (cmlll'l four)), and two counts of human 

trafficking a minor(§ 236, J subd, (c.)( I) (counts seven & eight)), The trial court 

sentenced defendant to an aggregate determirrnte term of 20 years. 

1 Further undesignated -stattrtory references are to the Penal Code in effect at the time of 
the charged offenses, 
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On appeal. defendant contends that the prosecL1tor committed misconduct in her 

closing argument by: (I) using a puzzle antilngy l'h,H reduced the burden of proof; (2) 

referring to matter outside of the recot'd to establish the veracity of the prosecution's 

primary witness; and (3) appealing t<) the passions of the .iurors. Defendant asserts that 

these instances of prosecutorial miscn11duc1. individunlly and cumulatively, resulted in 

prejudjce, and. consequently, the judgment must be .reversed. Defendt-rnt also asserts that, 

insofar a~ his contentions have been forfeited, he was deprived of his constitutional right 

to the effective as~istanc.e of counsel. Fimtlly, defendant contends that the trial court 

abused its ~iscretion in sentencing him to the uppei· term on count seven. 

We. conclude that the instances of fllleged prosecutorial misconduct raised by 

defendant either did not constitute misconduct or did not result in prejudice, 

Furthel'more, defendant was not denied the etfoctive a~8istance of couni,ef. We also 

conclude that the trial court did not ~huse its discretion in :-;entencing defendant to the 

upper term on count seven. 

We modify .the judgment to correct the trial courrs section 654 sentencing error. 
Given that the trial court chose to exercise its discretion to impose the tipper term on the 

base term count. it is cJear the trial court would impose the maximum sentences on the 

counts that are subject"to section 654 if we were to rernand. Accordingly, we: (l) 

impose upper term sentences of eight yea1·s on counts one and two\ pimping a minor 

under 16 years of age(~ 266h, subd. (b)(2)). and ~tay exec.ution ()f those sentences 

· pursuant to section 654; and (2) impose un upper ~erm of eight years on count four, 

pandering a minor under 16 years ofagt (§ 266i. subd. (b)(2)), and stay.execution ofthat 

sentence pursuant to section 654. 

As so modified, we affirm the Judgment. 

2 
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FACTUAL~NDPROCEDURALBACKGROUND 
The Charges and Enhnncea:nent Allegation 

Defendant was charged with two counts of pimping a minor under \ 6 yea~s of age 
(§ 266h, subd. (b)(2) (counts one & two)) 1 two counts of pandering a minor under 16 

years of age(§ 266i, subd. (b)(2) (-counts thre~ & four)), unlawful sexual intercourse witH 

a minor under 16 years of age(§ 261.5. subd. {d) (count five)). nnd two counts·ofhuman 

trafficking a minoi- ( § 236. I. subd. ( c)( 1 ) ( counts !-I even & eight )).-2 

It was further alleg~d that defendant had a prior seriot1s fe.lony conviction within 

the meaning of section 1 I 92. 7, subdivision (c), rendering him eligible for second strike 

sentencjng (§§ 667, subds. (b)-(i), 1170.12). 

The People's Cose-in-Chief' 

S.T., a minort was 17 years old at the time oftriE1l. In 20.l I~ when S.T. was 15 

years old, she met a girl ·named C,T.~ also a minor. On~, day approximately three weeks 

after S.T. met C.T,, she received a text from C.T. asking her to pick her up from a gas 

station •in Elk Grove. At the time, S,T. was with her friends Tyrone Tran. whorq ·she had 

known for five years, and defendant, whon, she had Just met that day through Tyrone. 

Defendant, Tyrone, and S.T. went to pick up C.T. in defendant'.~ car. Defendant then 
dropped S, T. off at h~r home. 

Approximately one week later, s:r. decided to mn away. She was experiencing 

difficulties at home; she testified that her mother ''was not realfy mom material.'·· When 

she decided to run away, S.T. called Tyrone and a8ked him to pi.ck her up, Tyrone took 

S.T, to hjs house. A day 01· so later, S,T. again met up with C,T,., and they began to spend 

time together, 

2 Count six oharged Stephen Tran wi\h unli1wl\.il sex uni intercm11·se with C,T. He is not a 
party to this appeal. 

3 
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Having run away from home·, S.T. mov~cl flrnund to ~•p]ots of places." $he did not 
hav~ a job or any way to earn· a payc~eck. and c:r. bought f~oo. tor her. S.T. di'd ndt 

know how C.T. m,ade .money, l7ut Rhe did sometimes se~ C.T. _IMve with defendant·to:go 

so1.n~where, Defendan:i would be· ta:lking cm the phnne and he wot1ld leave the ,robm. 
' ' 

When he-returned, be wouJ;d tefl C.T. th.al she had wnrk. C.T. would 1-eiwe with 

defend.ant, and she wou-Jd· re.tum ap.proxim&tely iln hnur later. S.ri\. did not know where. 
' ' 

C.T., would go, but ·when she returned. C.T. would have ,m<)ney and food. 

At some point dul'in~ the time betwe.en Octobe,· and December 20 I l, defendant 

. hijd a ·conversation with S.T .. abou.t how she coul'd earn money, Defendant told S.T, that 

she Hcou:1d e.ither do thi-'s or [she] can Just woJ'k at the strip oar." Wheti defe.nd1:mt stated 

she could "do this/' S,T, assumed that he \WIS referring to prostirutipn, She had never 
' ' ' 

engaged in prostitution before. s:r. knew 'i( WEIS \·Vr.Ofl,g, she d.i.d not want tq. do il, and she 

knew that ft would be a. bad de.~ision. bi11 s·he felt pr'es~mrecL s.r. initially ref1..1~~<;1. 

C.T. continued to pay for S.T. 's food. Approximfltely two w-eeks a.f1er defendant's 

conversation with S.T., C.T, talked t.o· S.T. and asked s:r. to help her. C.T. tofd S..T. that 

they both had to Hdo thi~ in order to hav.e tt livi'ng, .. S.T. t~lt bnd that C . .T. ·continued to 

provide food for her.\ She. felt that she .could ·no longer let C.T. do everything for her, and 

that she needed to contribute. A11er cons.i'd.eri1~g the matter ~or some -t.i11.1e, ·s.r. Hdecided · 

.to do it.'~· There·after, she· enga~ed ln ·nppro~inrntely 30 nets of prostitution. 
'-

,S;T, aid.not find her own custome.rs. Detbi,d·nnt made the ai-rang;eme.nts. 

Defendt\nt wou\d receiv.e a .c.all~ r·eave the·ro~m,, nm,rn. f.tnd te..11 S.T. and c.·T. that they 

had work. Defendant. was the only per~rn, wbn told her when s·he h.a.d work, Defendant, 

Tyrone, or S~ephen· Tran ~1ould drive them to their clcstina.tio.n. usu.ally a mo.tel. 
s·omedmes Stephen would drive her:· tt) cus!t>1i1tH·s • hoincs. Tyroqe. ba.d·· introctuc·ed s:r. to 
Stephen Tran at soine po.in·t after S.:r. had run awny, If Tyrnne or Steplien drove, 

' ' . '' 

defendant wpuld t.ell thern what to do. She tievei• ~nw Tyrone or Step.hen make the 
r 
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At the motel. a man would be waiting out. front. They would follow the man t9 a. 

motel room. Once in the room, they would not discuss with the 1:nan how much certain 

acts would cost. Instead, they w9uld ~~just nutomatically do it. 0 meaning either vaginal or 

anal intercourse. Sometimes S.T, and C.T. W()uld go together, and other times they 

would go individually. When they went together. one of them would have intercourse 

with-a customer while the. other waited outside. S .T. wou Id use condoms provided by 

defendant. Tyrone. or Stephen. After engaging in intercou1·sc with S.T .. the man would 

give money either to S.T. or to defendant. Defenchmt woLtld be waititJg outside when 

they were done. S,T, would receive $40 f(W enc.h occ..:urre:nce. She wou Id ,give defen~ant 

$20. The amount of money she gave defe,,dunl was ~·fdh1t~ lo the sex act.'" When asked 

why she gave defendant $20, S.T. said, ".ll was for respect. For me, he let me sleep over. 
He gave me a roof over· my head. He gave me food. (11] r mean~ he gave me a Jiving, 

like, although it was hard for me.:· S.T. would lce~p the other $20. S.T. testified that she 

also bought food fol' defendant, also for ur r'lespect. '' S.T. nevet· gave Tyrone or StQphen 
" '\ money wheh they drove her. S.T. engaged in prnstitution from iipproximatefy October 

2011 to Pecember 201 I. 
. \ 

During t~is period of tirnei S.T. wa~· s1uying at defendant's house.and Tyrone's 
house. When she stayed at defendant's house. ~he sttlyed in his room with him. S.T. 

testified that defendanfs bedroom vh\S on the gn.)ltnd floor. ·'1:r;light next· to"' the garage. 

They entered the home through the garage. C.T. would sometimes stay in that room as 
well. They would all .sleep in defendant's bed. S.T. testified at tri~.I that she had sex with 

defendant on one occasion.3 Defendant told her that he was Htesting [herJ to see if it was 

easy for [her] to have sex with clients,., S.T. was not sure whether she ever saw 

3 At the preliminary hearing. s:r. testified tlull ~he did not recall ever having sex with 
defendant. 
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defendant and C.T. hav.
1
ing intercourse. However. S.T. saw ·'a lot of movements on the 

bed/' leading her to believe that d,efondanl had se:s with C.T. 

Eventually, S.T.. stopped participating in prns1itutinn. S.T. was at defendant's 

house when defendant told her that c:r. nnd Stephen had been contacted by a police 
officer and that they had to go becau!)e S.T. and C.T. wel'e ·'hot right now," S.T. assumed 

that meant that the poli'ce were looking for them. Defendant took S,T. to Tyrone's house.' 

That was the last time S.T. saw defendant until trial. 

Detective Derek Stigerts, assigned to the FBl's Innocence Lost Task Force dealing 

with juvenile prostitution cases, testified as an expert' in juvenile prostitution. Among 

other things, Stigerts testified that it was uncor111non f\w prrnH'itutes to buy food for their 

phnp our of respect. He testified t.hat. customarily. pimps have. the money, and therefore 

•"it's usually the other way around . , . :· although he testined that he hnd ''seen where it 

does happen/' 

Officer Noah Winchester of the Los Rios Police Department, which worked 

directly for the Los Rios Community Col l.ege Dis·tri·ct, testified that, on December 7, 

201 l, he was on•patrol at Cosumnes River College. A vehicle drove by playing loud 
I 

music. Winchester initiated a trnfflc stop. The driver of the vehicle• appeared to be 

nervous. Winchester jdentified the dl'iver as Stephen. A female. passenger, who looked 

very young and who Winchester thought may be truant frnm a local s9hool, appeared to 

be "overly nervous." Her hands were slu1king, her eyes were darting around, and she 
I 

could not sit still. Winchester asked the passengel' fo step away from the vehicle and 

accompany him to his vehlcle. She !nitlall11 told Winchester her name was S.T. After 

Winchester warned her that providing fal~e infor1m1tion to the police is a crime. the 

passenger-stated that her name was C.T .. and gave her date of birth, indicating that she 

was 14 years old. Winchester searched C.T. ·s purse and discovered several emergency 

contraceptiv~ pills, 20 to 30 condoms, nncl other items of that nature. Winchester placed 

C.T, in the back of his patrol ct1r and returned lo Stephen. 
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Winchester noticed that Stephen,s pho1ie wi\s ringing continuously. Stephen gave 

Winchester permission to look at his phone. find Winchester ()bs.erved that there were a 

number of missed calls. The caller ID identified the caller as ''Tony Khong," 

Additionally, Winchester saw a text message on the phone from "Tony Khong'~ which 

read, "grab the girl and dip. Nigga.·· In Winchcst~r's experience. that mess.age would be 

teJling the recipient to ngo, run,'' Wincheflter te:-:rifled thflt this text message was received 

during the time the vehicle stop was ongoing. Winchester ohtained a photograph of 

defendant and showed it to C,T. She identil1ed thl! individual in the photograph as 

defendant. Winchester contacted C.T. 's fother. as c:r. had been reported missing on 

November 10, 20 l 1. 

C.T. 's father testified that he MlS contacted hy the Los Rios Police Department on 

December 7, 2011, and that the police indic•ated that they had his missing daughter, He 

picked her up and returned with her to their home in Oroville. 

Sergeant Jeff Morris of the Sacrnmento Police Deptlrtment testified that, on or 
around December 19, 20 J J. he began inveRliguting alleg.ations of piniping·~ pandering: 

and human trafficking of minors by defendnnt. MorriR ~poke with Winchester about his 

encounter with Stephen and C.T. Mcm-i~ ohtuined a statement from C.T. or; January J 7, 

2012, at her residence in Oroville, At thut time, c:r. was 15 ye.ars old. A little over a 

month later, Morris interviewed S.T. at her residence, She was also 15 years 0ld at that 

time. 

Eventually, C.T. ran away from home. a~v.\in. Ar the time of trial. C, T. ·s father had 

not spoken with her in about a week, and he had not seen her for three months. He did · 

not know her whereabouts. 

Cathy Barker was· employed by the Sac.rumento County Dis.trict Attorney's Office, 

and she was assigned to assist in the investigutinn of this cc1se. She had met with C.T. 

three times between Match and ,lun.e 2013. Barker descl'ibed lier subsequent attempts to 
get C.T, to appea1· at the preliminary hearing in ti1is cas-e. On the night before. the 
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prelirninarr hearing, C.T. contacted Btirker and told her that she would appear at the 

hearing, but, th.e following day. she dkl not show up. Bai•ker and other a.uthorities 

·continued to look for C. T. as the trial date approached, but they were unable to find her, 
and she did not testify at trial. 

Defendant 1 s .Cnsc 

Muey Saetern testified that she was married to defendtrnt's brother.' Until 2013~ 

she and her husband and thei·r four childl'en lived in tlie same house as defendant as well 
as defendant's father, As of October 20·1 l. Saetern only worked a few days n month. and, 

otherwise, she would be at home. Saetem testified thm. during the period between 

October and December 201 J ., she never suw defendant bring any girls home, She 

testified that, had defendant brought girls or W<)men home, she would have remembered 

it. Saetern had not heard of C.T. or S.T., and she never saw either of those girls at the 

house, However, Saetern also testified thal defendant's hed'room ,-vas o·n the $round tloor 

and aJf the other bedrooms were on the second lfoor. She also said defendant's room was 

located near the door to the garage. 

Lani Khong,4 defendanrs sister. testified thtlt she waR at l'he house in which 

defendant lived three or four times.a week during the period be.tween October and 

December 2011. She never saw defendant bring girls to the residence. Lani had not 

heard ofC,T. o'r S.T. Lani testified that there was ft general restriction in the house that 

defendant could not have people over becnuse or q,e children who lived there~ 

Stipulation 

The prosecution and the defense·stipulnted that if Detective Morris was recalled, 

"he would testify that on rebruary the 6th of 2012, he contacted Muey Saetern at the .. , 

4 Because she shares the same last name with defendant. we refer to this witness by her 
first name. • 
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residence [where defendant lived], wherein she stated that (def~ndant] do~s not work and 

gets home rate at night and leaves the residenee in the mom ing ... 

Verdict irnd Sent.encing 

The jury returned verdicts, finding def'end~rnt guilty nf two countR of pimping a 

rninorunder 16 years of age(§ 266h. suhd. (h)(2) (count~ one & t\.VO)). ~me,count of 

pandering a minor under 16 years ()fage rn 266i. subd. {b)(2) (count four)), and two 

counts of human trafficking a minor(§ 236. J. subd. {c)( I) (counts seven & eight)). The 

Jury found defendant not guilty of one count of pandering i1 rninor under 16 years of age. 

(§ 266i, subd, (b)(2) (count three).) The jury c,0tlld not rec1ch a verdict on count five. 

unlawful sexual intercourse with a minbr under 16 yem·s of age ( 261.5, subd. (d)), and 

the trial court declared a mistrial as to tht1l c:ount.. On the rros~cution ·s motion. count 

tive was later dismissed in the interest of' justice, 

The trlaJ court found the ttl legal ion of' ck llmdant ·~ prror strike conviction of 

burglary in the first degree to be true. Den~ndant's Romero tnt)tion 5 to dismiss the strike 

conviction was denied. 

· The trial court sentenced defendant' to an aggregate term of 20 years calculated as 

follows: the upper tern, of eight' yeal's on cm1nt seven. humari trafficking a minor 

(§ 236,1, subd, (c)(l)), daub.Jed to 16 years for t'hc prior strike conviction, and a two-year 

consecutive term (one-third the midterm) on uounr eight. human trafficking a minor 
(§ 236.1, subd. (c)( 1 )). doubled to four years for l'he pri()r strike conviction. With regard 

to counts one, two, and four. the coul't :Hated: •\f l'hink I will not' sentence, I'm going to. 

stay those pursuant to 654 rather than lo sentence.·· 

5 People v, Superior Court (Romero) ( 1996) 13 Ct~l.4th 497. 529-530. 
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DISCUSSION 

I. Prosecutorial Misconduct 
A. OefcndHnt,s Contentions 

Defendant contends the prosecutor committed multiple acts of prejudicial 

misconduct in her closing argument. SpecUicully. defendant contends that the prosecutor 

comm_itted misconduct by: ( 1) employing n puzzle analogy in closing argument that 

reduced the burden of proof: (2) referring 10 matte!' nLJtside or the record to establish 

S.T. 's veracity~ and (3) appealing to the passions of the jurors. Defendant·did not object 

at trial and thereby failed to preserve for uppellute review his right to challenge the 

alleged misconduct. In any event. we conclude that defendant's content-ions are without 

merit, or that any misconduct was not prejudicial. 

B. Additionnl Bacl<ground 

l. Relevant Jury Instructions 

In its jury charge, the tria ! coul't instructed the .iury with C ALC R J M No. 220 as 

· follows: "The fact that a criminal chal'ge lrns been tiled ·ngainst the defendant is not 

evidence that the. charge is true. You rnL1st not he bi used flgainsl' the defendant just 

because he has bee'n arrested, charged wilh a crime. or broughl' to trit1I. [~ll A defendant 

in a criminal case is presumed to be innocent. This presurnpt'ion requires thaJ the People 

prove a defendant guilty beyond a ret\sonable <.foubt. Whenever l tell you the People 

must prove something, J mean they must prove it'· beyond a reasonable doubt unless I 

specifically tell you otherwise. [~] Proof beyond a reasonoble doubt is proof that leaves 

you with an abiding conviction that the chnrgc is true. The evidence need not eliminate 

all possible doubt because everything in life is open to :-:orne possible or imaginary doubt. 

[~] In dec'fdfng whether the People have proved their ca~e bt\ycmd a reasonable doubt, 

you must impartially compare and consider all the eviden<.H~ received throughout the 

enUre trial. Unless the evidence proves ~h.e. de fend~1nt gLii lry beyond cl reersonable doubt, 
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he is entitled to an acquittal and you must find him not guilty." (CALCRIM No. 220, as 

given to the Jury in this case,) 

The court also instructed the.jury. as $<::-l. forth in a portion or CALCRfM No. 222. 

that'H[n]othing that the attorneys say is evidence. rn their opening statements and closing 

arguments, the attorneys discuss the case, but t'hcir remarkr:: are not evidence, Their 

questions are not evidence. Qnly the witnesses' answers are evidence., The attorneys· 

questions al'e signiflca,nt only if they helped ynu to tmder~rnnd the witnesses, answers., 

Do not assume that something is true just hec,wse one of the attorneys may have asked a 

question that suggested it was trne.H (CALCJUM Ne~. 222. as given rn the jury in this 

case.) 

Also, the court instructed the jury from C'ALCRfM No. 200 as follows: "Do not 

let bias, sympathy,prejudice, or public opinion influence your decision, , , , [~I] You 

must follow the law. as I explain it to you, even .if you diMtgree with it. r f you believe that 

the attorneys' comments on the law conflict with my instructions, you must follow my 
instructions." 

2, The Closing Arguments 
As the prosecutor commenced her closing ~lrgument. she l'old the Jury:· "'During 

jury selection, l told you that I :m a Deputy District Attorney. a prosecu_tor for Sacramento 

County. As a prosecutor, it is my job to pmsecute crimes against our community. [~] 

The cdmes of pimping, pandering, human tranicking and gtfltutory rape are not only 

crimes committed against the unfortun~t'e Juvenile victims. but rather., they are crimes 

committed against our community, Jll That pric.:inpl'lel holds true especially if you are a 

14• or a IS-year-old girl from an immignmt _family, When crimes are committed against 

the weakest and most vulnerable victims of our community. it offends our peace and lt 
offends our dignity. It begs for Justice not only for fC.T.] and tor [S.T.], hut for every 

single one ofus in our community." She continued: uAII of y()u got il glimpse into a 

segment of our c·ommunity that numy of you would never ht.1ve witne~sed but for being 
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Jurors in .th.is case. [1] You got a front. 1:ow ~eat· to a bitter rettHty for some children in• our 
',; I • 

comrnonity.'" As sh~ proce.eded in her closing arg.u,nent. the pros"<:~ctrtor stated, ''What 
I ' 

you saw in this c·ourtroom ii$ the true, real-Ji t.e reu·liry. ft 's gritty, it'-s cold. and i•t"s dark. 

You probably-could not i'dent.ify with f'S.'f,'l.'s s,iTtwtfon. She·s nothing li'ke you.'' The . . . 
prose~t1tor went on to e·xplain\ '~[N]o one is l~ene~lth rhe luw. Wha.t' that means, you don't 

have to be beat1tifuJ. You don't have to be ~mt,rt. You dnri't' .have to be ar.tfoulate. You 
don'.t have to hav.e a mom that J()ves you .tn l1.eserve equal justice under th.e law," The 

I • I 

prose.cutor furth.er reiterated, ".Phnping. pandering. human trafficking and statutory rape 

are se~ crimes, and they're comntitted' agafnst our· ~ommunity, a-1id they offend .t-he·: 

dignity and peace· and spiJ'it. oft.he hum.an sou I.'' The prosequlor th.en followed that 

statement with, ''l ask you .to C,OllSi,der and treJ1:t [S.T. l £fnd rc.T.:1 with the same pignity 

and.empathy that ,they deserve because they nre 1.,unrnn b'etngs.·· 
~u.rin.g a subsequent portio.niPf her cio~in-g ttrgumenL u fter .discussing &T/s 

testimony at l~n..gth, the pros·ecutor sh1ted: "f jus-t wanr w bring up one little-.~. little point 

here. [1] J.t is very diffi.cul't to talk' about sex in public. r,1:1 ... [iU Just think ijboµt thi•s. · 

[1J I~ your day-to'!'~ay life. how orten nre yqu discusking at length. in deta.U se~? [1] 
When J went to a training .course one time th,· this ·continu.ipg educati.on. we hav.e to- do 

,- • I :· I I 

. this for our .B'ar ... to ke.e.p 9u1· Bar c~rd. During the training co.ur.st _ .. it was a sexual 

~ssault, prQsecution traini·ng cpurse -- and f'lrn i·nstrucmr -" i.t was a sma-f I grou-p, but., ... 
I 

probably about 30 orus. f~] We'·,·e al.I m. l'h¢ lil'tle tahfe!i. an.d the i·nstruc~or says okay• .. 

Right before lunch he says, you know,. wcfre_going to take u br.~tlk., We're going to have 

lunch,. [~] When w.e· c.oine back. I want you to be prepared tc, discuss· the tbllowing:· [1] 

)'m going to .cho.os·e one of you lo sit at th.i's clrai,r ·at lhe front of the room, :and I want you 

to .be •1- to be prep.ared to dis.o.us·s you,: liHH se)an,J e.~pcrience with the entire ·class. r,J ,, 
I'm going to ask y'Ou when it was. J1m going to nsk you where if. was. Pm going to ask 
you- who it was with. I'm .going t.6 tlsl~ y<w ,,vhat you dfrl. I' 111 goi'ng t·o ask -you a·11 of th.Q 

sexuafJstufft~arh~ppened :dul'ing t~ut. !'111 gohig ro ask _you all the details. [,J] So be 
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prepared to discuss that, and I"II be pie.king one nf you. f~II ... 11lJ I come hack after 

lunch. about ten absent people didn't c.ome hack. Ill And t·he instructor said to us, he's 

like how did that make you feel? !l) ... f~ll He ·s. I ike. f" 111 not going to call one of you 

by the way. r wanted you -- 1 wanted to know wlrnt thut made you feel like, because that 
. ' 

is what the victim of a sexual offense will go thrnL1gh when Bhe cnrnes into the courtroom 

and she's questioned at length for perhaps a day. direct examination. crnss-examination, 
redirect on all the specific details of that Incident. r~'I rt ·s not an easy thing to do, Ladies 

and Gentlemen, let alone a young girl who. flB you knm•v, is not a ve1·y articulate person 

and not ~rticulate about these [sic] sexw1 I stun·, . . . f~Ll Thi~ wasn't easy, and at any 

point in time (S.T,] could hnve pulled the plug and said okay. She didn't, And I think 

that's something, when you judge credihility, you shm1ld consider:· The defenRe did not 
I 

object to tht;se comments. 

After discussing the elements of the human trafflck ing counts involving S, T, and 

C.T., the prosecutor stated: uconsid'er everything in this case. You know, it's almost like 

a puzzle. You've got certain pi.~ces here and certain pieces fhere. and when you kind of 

put the edges of that puzzle together-~ that's t1sually how I do a puzzle. I'm not sure 

about you ... you do the edges first, you pLlt all the snme colors togeth.er, ~md then 

ultimately you complete that puzzle. rl! Sometimes ymi're rnissing a piece. [~] You 

ever.do that, when you're putting a puzzle l'ogether and you're. l'il<e, darn it. r•m missing 

that one piece right there. But you still know what the puz?..le ... the picture in the puzzle 

is. whether Ws like an Eiffel Tower or .... !'-~l'I Last summer we were in Maui, and we .... 

there is a bunch·offlip flops that we had. We vve·rc missing the toe part of one of the flip 

flops. We still knew they were flip flops. r,n Now we're missing (C.T.], hut we sure 

have a clear picture of what that game was about even without her. 161 r,1] Ladies and 

6 Defendant omitted reference to this critical s~ntenc:;e in his appellate briefing. 
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Gentlemen, I'm confident when you go hacl< und deliherate. )~Ou· II have no other choice 

but to find the defendant guilty of every single crime clrnrgecf. f~J1 ThtH~k you.\, Again, 

the defense did not object to these comments. 
Later, after the prosecutot' finished her iniliaJ clos.ing argument and the jurors were 

excused for .the day, defense c<>unsel noted that the!, trial court had asked in chambers 
whether defense counsel had a problem with the prosecutor's closing argument. Counse-1 
recognized that the pro$ecutor's Eiffel Tower puzzle analogy was reminiscent of the 

prosecutor's argument in this court's opinion in People v. Katzenberger (2009) :178 

Cal.App.4th 1260 (Katzenberger). In Katzcmherger, the prosecutor used a visual display 

ofa puzzle being assembled to reveal an image of the Stc:1l'lle of Liberty. (Id. at pp. 1266-

1267.) The display in Katzenberger also employed a quanlit,1l'ive component in that, 

once she pieces of the eight-piece puzzle were displayed. the pro~ecutor informed the 

Jury; "~this picture is· beyond a' z·easonf.lble douht. · ... , 1• ( Id. at p. 1268.) This court 

concluded that the prosecutor committed misconduct because tht~ ·~prosecutor's use of an 

easily recognlzable iconic image along with the suggesl'ion of a quantitative 111.ea~ure of 
reasonable doubt combined to convey an impression of a lesser standard of proof than the 

constitutionally required standard of proof heyond a reasonable doubt.'' (Jbld.) Heret 

defense counsel summarized his recollection of the issue discussed .in Katzenberger, 

stating that he was ubring[ing] thfn l'o the Court's attention becaL1~e should there be an 

appeal in this case, an appellate attorney and the Appellftte Court wi II certainly look at 

that. And 'ft will be an argument made by 1he appel lttl'<:~ flt'lorncy for tile defonse thflt 

somehow lowers the burden of proof. and that is nor rhc way I take the argument. [~] 

But I want~d to make sure that there was a clear recol'd on that case·.·· (Italics added,) 

The trial court stated that it had the same thought, hut the prosecutor's argument 

here was different. The court further stated that\ had the court thought the prosecutor was 

reducing the burden of proof, the court would have intervened. 
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For her part, the prosecutor said she did not di~plt1y an image of the Eiffel Tower 

on the PowerPoint slides. She said. ~'The only words that were on the Power[P]oint were 

reasonable doubt. "7 

During his closing argument, defense coumiel emphasized the bur~en of proof. He 

stated: "Now, in criminal cases. the Prn~~c.ut ion ha~ ·n heflvy. heavy burden of proving . . 
the charges 'beyond a reas.onahle dnuht. rr~. the highest ~rnndard Hllo·wed by Jaw. f1] 
And it's such a high standard thEJl the Distl'iet Atwrney gets tn nrnke a rebuttal argument. 

the arguments tve made now. and that's o.nly foir bt~ca.use she l.1as l'11flt extremely high 

burden'ofproot: {,i] Many thi1es I he1:1r n;~trict AttmneyfJ; say well. yots, know, pe.ople 

get convicted everyday [sic] in this courthouse using rhat standard. t'9 which my response 

is, you know, juries everyday [slc] acquit people in this courthouse using that same 

standard. It cuts both ways. (1] Now, you mi'g'ht be saying to y()ut'self what is this 

reasonable doubt that I keep hearing about? {~] As the Court has instructed ymh proof 

beyond H reasonable doubt is proofthut leuve~ you with Eln a.biding conviction that the 

charge is true. The evidence need not eliminate all pofisihle doubt because ev~rything in 

life is open to some possible or imagirrnry doubt. r,q ... f~l'I This is the highest standard 

allowed by law, and Ws not a stand~wd you Wie evc.rydny I sic'I in your dai"ly Jives." 

C. Standnt·d of Review 

" ' "A prosecutor's conduct violates the Fe>urteenth A111endm~nt to the tedera,f 

Constitution when it infects the trial with such unfoirness as to make the conviction a 

denial of due process, Conduct by a prosecut·or thut de>es not render a criminal trial 

fundamentally unfair is prosecuto1·ial misconduct undel' state Jaw only if it involves the 

7 The record does not contain a paper copy of the Pl)WerPnint slides used by the 
prosecutor during closing argument. Orher than tht! prosccumr"s statement, no other 
evidence appears in the record as to what was displHyed to the jury at the time the 
prosecutor made the. comments to which <Jefendant now objects. 

15 

ER1135 



App. 335

Case 2:18-cv-00580-KJM-DB Document 14-4 Fired 98129/18 Page 42 of 97 
I 

use of deceptive 01· repreh.ensible methods to auempl l'O persuadb either the trial court or 

the Jury." [Citation.] When a claim nl' mi~conduct is ba~ed on the prosecutor's 

comments before the jury, as all of defondanrs c.:laims nre." ·the question is whether 

there is a reasonable likelihoo~ that the-jury com,trued or applied any of the complained-

of remarks in an obJecdonable fashion,· '' [Citation.'! To preserve a claim of. 

prosecutoria/ misconduct for appeal, a defendant must make a timely and specific 

objection and ask the trial court to admonish the jury to disregard the i/nproper 

argument. [Citation,]' [Citation.] A failure to timely object and request an admonition 

will be excused if doing either would have been futile. 01· if an admonition would not 
, ,· 

have cured the harm." (People v. L.inton (20 I 3) 56 Cal .4th I 146. 1205 (llnton), italics 

added.) 

D. Analysis 

t: Puzzle Analogy - Rcducing'the Burden of Proof 

Defendant asserts thftt the ~1rosecut01'·~ use of the puzzle analogy diminished the 

burden of proof by equating proof bey()nd a reasonable doubt to a matter used in trivial 

everyday decision-making, befendant as!-ierts thtll this misconduct was prejudicial under 

either the federal or state standard, 

InitialJy, the People assert that defendant ~·orfelted this claim. ln this regard, the 

People assert that, while defense counsel at trial c.alled onention to the matter, he did not. 

in fact, assert that the prosecutoi•'s remark::; c01rntituted miRcMduct. and he did not 

request any admonition in reference to these remarloL We ag1·ee. 

As we have noted, counsel did not object ro rhc r,rosecutor's remnrks, and did not 

request any admonition or curative instrucrion. Ruther. he simply referred to 

Katzenberger, stating that he was Hbringfing 1 thnt t~) the CourCs anention because shou,fd 

there be an appeal in this case, an appellate attorney and the Appellate Court will 
certainly look at that. And it will be an argument made by the appellate attorney for the 
defense that soltiehow lowers the burden of proof. nnd that is not the way I take the 
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No. 
---

IN THE SUPREME COURT OF THE UNITED STATES 

TONYKHONG, 

Petitioner, 

v. 

SCOTT FRAUENHEIM, 

Respondent. 

On Petition for A Writ of Certiorari to The United States Court of Appeals for 

the Ninth Circuit 

PROOF OF SERVICE 

I, David A. Schlesinger, declare that on March 22, 2023, as required by 

Supreme Court Rule 29, I served Petitioner Tony Khong's MOTION FOR LEA VE 

TO PROCEED IN FORMA PA UP ERIS and PETITION FOR A WRIT OF 

CERTIORARI on counsel for Respondent by depositing an envelope containing 

the motion and the petition in the United States mail (Priority, first-class), properly 

addressed to her, and with first-class postage prepaid. 

 



The name, address, telephone, and email address of counsel for Respondent is as 

follows: 

David Andrew Eldredge, Esq. 
Office of the Attorney General 
Deputy Attorney General 
1300 I Street, Suite 125 
P.O. Box 944225 
Sacramento, CA 94244-2550 
(916) 210-7753 (telephone)
David.Eldridge@doj.gov

Counsel for Respondent 

Additionally, I mailed a copy of the motion and the petition to my client, 

Petitioner Tony Khong, by depositing an envelope containing the documents in 

the United States mail, postage prepaid, and sending it to the following address: 

Tony Khong 
#G-32579 
CRC - California Rehabilitation Center (Norco) 
P.O. Box 3535 
Norco, CA 92860 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on March 22, 2023 

DAVID A. SCHLE�INGER 
Declarant 
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