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1 the Court hag ordered that the testimony of Stacey T.
.2 be transcribed, and it will be read to you in its

3 entirety, period.

4 Also, the testimony of Officer Winchester will

5 be transcribed and read to you in its entirety,

6 period.

7 Also, the Court directs the ﬁury to People's

8 Exhibits 6 and 6-A,

9 Transcripts of clips four and eight will be given
10 to the jury for your review,

11 MS. DUNHAM: Should you just give the whole

12 transcript instead of --

13 Then you're going to have to cut it all apart.
14 THE COURT: I can do that if that's what you want.
15 MS. DUNHAM: That's my -—
16 So they don't have to take it apart.
17 THE COURT: All right. Do you have any problem
18 with that?
19 MR. FARINA: I have no problem with that. That's
20 fine.
21 THE COURT: All right. 1I'll do that.
22 And transcripts of those exhibits will be provided
23 to you.

24 MS. DUNHAM: Yeah.

25 MR. FARINA: I agree.

26 THE COURT: But we do not leave those transcripts
27 in there with them. We bring those back.
28 And so, transcripts of these exhibits will be

. 730
App. 239 ER640
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provided to you while -- while you listen to the CD or
something like that.

MS. DUNHAM: Uh-huh.

THE COURT: We probably -—

We should say the transcript of the preliminary
hearing is not in evidence,

However, 1n response to your question, the Court
has ordered that the testimony of Stacey T. be prepared
and be read to you in its entirety. ' .

MR. FARINA: From the preliminary hearing
transcript.

THE COURT: No. That's from the Court transcript.

MR. FARINA: Because the prelim is not in
evidence.

THE COURT: It's not here.

MR. FARINA: That's fine.

THE COURT: Stay close because --

MR, FARINA: I'11 stay hera. I'm not going
anywhere. 7TI'm staying here.

Realistically I don't know if they're going to
come back today.

THE COURT: We can't --

We won't have the transcripts ready.

We're off the record.

(Evening Recessg)

731
App. 240 ER641
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which he had a two-year prison senternce.

I haven't found anything in his criminal history,
his character or his prospects that makes me think that
he is on the path to a -- to a law abiding.future.

Yes, he wants to have a job. He was working in an
auto parts -- or an auto repair shop, and that's fine,
but -~ but while he was working in the auto repair
shop, he's pimping and pandering and trafficking girls,
little girls, children, l4-year-olds.

And for that, I think that these factors scream
for denial of the Romero motion. I will deny the
Romero on theose grounds.,

All right. We have to go to judgment and
sentencing.

Folks, I have to make a wery quick phone call. I
just need a couple of minutes, because I have to cancel
something that I -—- I didn't know we were going to be
this long, and it's not a problem. We'll take as much
time as we need on this.

Just give me two minutes to make a phone call.

MR. FARINA: Yes, your Honor.

(Short pause)

THE COURT: Back on the record.

Were you able to make the call for Mr. Farina?

Just so it's clear, my comment there a moment ago,
we'd be this long i1s because a prior matter went long,

not because of this matter has gone long.

MR, FARINA: RLIgIC,

App. 241 806 ERe76
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1 these offenses were perpetrated on these children. But
2 I think if anyone's earned the upper term, it is this
3 defendant,
4 Regarding Count Seven, a felony violation of
5 Section 236.1(c), I sentence Mr. Khong to State Prison
6 for the upper term of eight years doubled to 16 years
7 because of his prior strike pursuant to Penal Code
8 Sectlion 667 (e) (1),
9 The upper term is certainly appropriate in this
10 cagse because the defendant was on parole when the
11 crimes were committed, the crimes against children were
12 committed and because of his prior experience as a
13 criminal, both as a juvenile and as an adult.
14 Regarding Count Eight, I sentence the defendant to
15 one-third the midterm, for a total of two years,
16 doubling that to four years for his prior strike,
17 pursﬁant to Section 667(e) (1) of the Penal Code.
18 I'm golng to order that this be served
19 consecutively, as these crimes were predominantly
20 independent of one another and included separate
21 victims.
22 Regarding Counts One and Two and Count Four, I
23 think I will not sentence. I'm going to stay those
24 pursuant to 654 rather than to sentence.
25 If this matter comes back to me, I'll sentence

26 appropriately at that time rather than do it.here,

27 unless you have a strong feeling one way or the other

28 o —that—Me—Dbuahans

App. 242 822 ER692
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Cowﬁﬁnmn COURT OF CALIFORNIA
EOUNTY OF SACRAMENTO

THE PEOPLE OR THE STATE OF CALIFORNIA,
vs. '

TONY KHONG,

STEPHEN TRAN, =

TYRON VAN TRAN,

The People of the State of California upon oath of undersxgned upon information and belief
complain-against the defendant(s) above nama,d  the crime(s) as. follows:

/ COUNT ONE
On or about and between Octobgr 07, 2011, and December 07, 2011, at and inthe County of

Sacramento, State of Califpriia, deféndant(s) TONY KHONG, STEPHEN TRAN and TYRON

\n
3\\},}3

07310085.C12 4y
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COUNT TWO .
For a further and separa&e cauge of action, being a different offense of the same class of crimes
and offenses as the charges set forth in. Count One hereof; On or about and between October 07,
2011, and December 07, 2611, at and in the County of Sacramento, State of California,
defendant(s) TONY KHONG, STEPHEN TRAN and TYRON\{AN TRAN did commita .,
felony namely: a violation of Section 266h(b)(2) of the Penal Code of the Statls of California, it

that said defendant knowing to be 4 prostitute, did unlawfully live and derive support and
maintenance in whole and in part from the earnings and proceeds of said person’s prostitution, at

a time when STACEY T., was a minor under the age of 16 years, to' wit, age 15 years,

COUNT THREE
For a further and sepatate cause of action, being a diffetent offense of the same:class of crimes
and offenses as the charges set forth in Counts One and Two hereof: On or about and between
Octobet 07, 2011, and D’ec'e;nber 07, 2011, at and in the County of Sacramento, State of
California, defendant(s) TONY KHONG, STEPHEN TRAN and TYRON VAN TRAN did
commit a felony namely: a violation of Section 266i(b)(2) of the Penal Code of the State of

California, in that said defendant did wnlawfully, and by thireats, violence, promises, 4 device,

and scheme, cause, induce, persuade, and encourage CINDY T, a person under the-age of 16

‘'years, to wit, age 15 yeats; fo become a prostitute.

COUNT FOUR
For a further and separate cause of action, being a different offense of the same class of ctimes
and offenses as the charges set fortti in Counts One through Three hereof; On or about and
between October 07, 2011, and December 07, 2011, at and in the County of Sacramento, State of
California, defendant(sy TONY KHONG, STEPHEN TRAN and TYRON VAN TRAN did
commiit a felony namely: a violation of Section ééﬁi(b)(Z) of the Penal Code of the State of

California, in that said defendant did unlawfully, and by threats, violence, promises, a device,

07310085.C12 @
vl 1 L
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and scheme, cause, induce, persuade, and encourage STACEY T., a person undet the age of 16

years, to wit, age 15 years, to become a prostitute,

—
For a furthet: and separate cause of action, being a different offense of the same class of crimes
and offenses as the charges set forth in Counts One through Four hereof: On or about and'
between October 07, 2011, and Decembey d7, 2011, at and in the County of Sacramento, State of
California, defendant(s) TONY KHONG did commit a felony namely: a violation of Section
261.5(d) of the Perial Code of the State of Califotnia, in that said defendant being over the age of

21 years, did engage in an act of unlawful sexual intercourse with STACEY T., a person under.

the age of 16 years, to wit, age 15 years,

* COUNT SIX
For a further and sepatate cause of action, being a different offense of the same class of crimes
and offenses as the charges set forth in Counts One through Five hereof: On oi-about and
between October 07, 2011, and December 07, 2011, at and in the County of Sacramento, State of
California, dgfendant(s) STEPHEN TRAN did commit a felony namely: a violation of Section .
261.5(c) of the; Penal Code of the State of California, in that said defendant engaged in an act of

unlawful sexual intercourse with CINDY T., age 15 years, not the spouse of the defendant, the

minor being mors than three years younger than the defendant.

07310085.C12 [€))
' : OB L.




Case 2 1{3

1
12
13
14
15
16
17
18
19
20,
21
22

24 |

25
26
27
28
29
30
31
32
33
34
35
36
37
a8
39
40
4

W ~NOoO LN

',v'-‘ob580-KJM-DB @cument 14-11 Filed 08/29/16 YPage 20 of 307

PRIOR CONVICTION (TONY KHONG)
1.
It is further alleged that the sald defendant(s), TONY KHONG, was on August 18, 2008, in the
Supetior Coutt of the State of California, for the County of Sacramento, convicted of the crime of
First Degree Bﬁrglmy in violation of Section 459 of the Penal Code, a serjous felony, within the
meaning of Section 1192.7(c). of the Penal Code, and that by teason thereof, that he/she comes
within the provisions of Section 667(b)-(i) and Section 1170.12 of the Penal Code.

That attacheq hereto and by this reference incorporated herein is a declaration sefting forth facts in

support.of probable cause for the issuance of a wartant of arrest herein,

I declare upon information and belief and under penalty of perjury that the foregoing is true and

correct,

Executed at Sacramento County, California, the 31st day of July, 2012.

—

‘)A

Declarant
SACRAMENTO €p DISTRICT ATTORNEY
(916) 874-6218
Telephone Number
THD
07310085.C12 @
P QBEBLS
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. JOLDING ORDER - DEFENDANT STEPHEN TRAN
m to me that the offense(s) in the within compfaint has/have been committed,
and that there is sufficient cause to believe that the defendant, STEPHEN TRAN, is guilty
thereof, - '

_____ The defendant, STEPHEN. TRAN, having waived preliminary hearing to the offense(s)

set forth in this complaint,

Exceptions/Additions/Conditions:

Y order that the defendant be held to answer to same, Inmy capacity as Jﬁdge of the Superior
Court, I deem the within complaint to be an Information and order it filed in the Superior
Court, :

Date:/— /4 ~/.3 Dept.

a1

07310085.C12 ©)
: PEALY

App. 247 ER716
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4 HOLDING ORDER - DEFENDANT TONY KHONG

5 _. It appearing to me that the offense(s) in the within complaint has/have been committed,
6

7

8

and that there is sufficient cause to believe that the defendant, TONY KHONG, 1s guilty
thereof, :
| ____The defendant, TONY KHONG, haying waived preliminary hearing to the offense(s) set
9 forth in this complaint, '
10 '
11 {|. Exceptions/Additions/Conditions:
12
13
14 || * X order that the defendant be held to answer to same, In my capacity as Judge of the Superior
16 Court, I deem the within complaint to be an Information and order it filed in the Superior
16 Coutt,
17
18
19 || Date: Dept.
20 Judge of the Superior Coutt Sitting as Magistrate
21 o
22 j|
23
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HOLDING ORDER - DEFENDANT TYRON VAN TRAN

__ Ivappearing to me that the offense(s) in the within complaint has/have been committed,
and that there is sufficient cause to believe that the defendant, TYRON VAN TRAN, is guilty
thereof, ‘

____ The defendant, TYRON VAN TRAN, haying waived preliminary hearing to the
offense(s) set forth in this complaint,

Exceptions/Additions/Conditions:

I order that the defendant be held to answer to same. In my capacity as Judge of the Superior
Court, I'deem the within complaint to be an Information and order it filed in the Superior
Court. :

Date: Dept;

Judge of the Superior Court Sitting as Magistrate

07310085.C12 @ BB LE

“App. 249 ER718




DECLARATION IN SUPPORT OF ARREST WARRANT
(Made under 2015.5 CCP)

The undetsigned hereby declares:
~ That your declarant is currently employed as a Deputy District Attorney for the County
of Sacramento, Staté of California.

That pursuant to said.employment, your declarant has been assigned to investigate
allegations that TONY KHONG, STEPHEN TRAN, and TYRON VAN TRAN, did commit
the ctime(s) as set foxtlt in the attached complaint.

That pursuant to said assignment, your declarant has contacted person(s) having
knowledge of said offense(s) and who has/have prepared wiitten reports and/or staternents,
and/or has received and read written reports and/or statements prepared by others known by
your declarant to be law enforcement officers, all of which reports and/or statements are
included in a report consisting of 11 page(s) which is attached hereto as Exhibit I and
incorporated by references as though fully set forth,

That each of these documents is presently an- official record of a law enforcement

agency,

WHERERORE, your declarant prays that a- warrant issue for the arrest of the
hereinabove-named defendant(s) and that said defendant(s) be dealt with according to law.

I declare under penalty of perjury that the forégoing is ttue and correet.

Exeouted on the 31st day of July, 2012, Sacramento, California.

Declarant

901 G Street,

Sacramento, California 95814
Sacramento County District Attorney

07310085.C12 ® | BBBL?

App. 250 ER719
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DISTRICT ATTORNEY s . SPD-12-361289
901 G STREET FILED /EWDORSED | A punuam, ppa
SACRAMENTO, CA 9581 . ] |TEAM: (ASAP)

: ' JUL 31 2013 XRef: 3813903

DA XRef: 4779719,
By /, , Depuly Clerk | XRef: 4207692

‘ TV 2 STRIKES (KHONG)
mmmon COURT OF CALIFORNIA.

COUNTY OF SACRAMENTO

‘G THE STATE OF CALIFORNIA, | AMENDED COMPLAINT
Vs, "No.. 1205779

TONY KHONG
STEPHEN TRAN
TYRON VAN TRAN

. Defendants,

The People of the State of Califorhia upon oath of fhe undetsigned, pon information and belief
complain against the defendants above named for the crimes as follows: .
COUNT ONE
On or about and bétween October 07, 2011, and December 07, 2011, -at and in the County of
Sacramento, State of California, deféndants TONY KHONG, STEPHEN TRAN and TYRON
VAN TRAN did commit a felotiy-namely: & violation of Section 266h(b)(2)-0f thé Penal Code of
the State of California, in that said defendants knowing to be a prostitute, did unlawfully live and
detive support and maintertance in whole. and in patt from the edrnings and proceeds of seid
persan’s prostitution, at a time when CINDY T., was a minor under the age of 16 years, to wit,
ago 15 yeats,

COUNT TWO

For a further and separate canse of action, being a different offense of the same class of ctimes
and offenses as the charges set forth in Count One hereof} Ofi of about and between «
October 07, 2011, and December 07, 2011, ‘at and in the.County of Sactamento, State of
Califotnia, defendants TONY KHONG, STEPHEN TRAN. and TYRON VAN TRAN did
commit a felony namely: a violation of Section 266h(b)(2) of the Penal Code of the State of
California, it that said defendants knowing to be a prostitute, did unlawfully live and detlve
support and maintenance in whole and in part from the earnings and proceeds of said person’s
prostitution, at a time when STACEY T, was a minor under the age of 16 years, to wit, age 15
years,

07310038 C13.doc &) L BBHRB

App. 251 ER721
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COUNT THREE
For a further and separate cause of action, being a diffetent offense of the same class of crimes
and offenses as the charges set forth in Counts One and Two heteof: On or about and between
October 07, 2011 .and December 07, 2011, at and jn the County of Sacramenfo, State of
California, defendants TONY KHONG, STEPHEN TRAN and TYRON VAN TRAN did
comtnit n felony namely: a.yiolation"of Section 266i(b)(2). of thé Penal Code of the State of
Califothia, in that sald defendants did unlawfilly, and by threats, violence, promises, a device, .
and scheme, cause, induce, persuade, and encourage CINDY T., a petson under the age: of 16

ycals to wit, age 15 years, to become aprostituta

COUNT FOUR

.Fot a furthet .and saparate oause of action, bemg a different offense of the same class of erimes

and offenses as the charges set. forth in Counts. One thtough Three horeof: On or about and

o batween October 07, 2011, and December Q7, 2011, at aid in the County of Sacramento, State of
. Cahforma, defendants TONY KHONG, STEPHEN TRAN and TYRON VAN TRAN did

commit 4 felony namely: a violation of Section 266i of the Penal Code' of the State of |

- California, in that said defendants. did wnlawtilly, and by threats, violence ptomises, a device,

and scheme, cause, induce, pétsuade, and encourage STACEY T, a petson undet the age of 16
years, to wit, age 15 years, to become a prostitute,

COUNT FIVE

* For & further and separate cause of action, being a different offense of the same class of crimes -

and offenses as the charges set fotth in Counts One through Fout heteof: On ot about and :

between Octobér 07, 2011, and December 07, 2011, at ‘and in the County of Sacramento, State of, '

Californts, defendant TONY KHONG did commit a felony namely: a violation of Section
261, 5(d) of the Penal Code of the State of California, in that said defendant being over the age of

" 21 Yenrs, did engage in an, act of unlawfl sekual intercoutse with STACBY T, & person under

the age of 16 yeats; to wit, age 15 yeats,

. ' COUNT SIX
For a further and ‘separate canse of action; being a different offense of the.same class of crimes

.and offenses as.the charges set forth in Counts One through Five hereof: On or about. and

betweenn October 07, 2011, and December 07, 2011 at and in the County of Sacramento, State of
California, defendant STEPHEN TRAN did commit a folony namely: a yiolation of Section
261.5(c) of the Penal Code of the State of California, in that said defendant engaged i ih an act of
unlawful sexual intercourse with CINDY T., age 15 yeats, not the spouse of the defendant, the
minot bemg more than three years younger than the defendant.

07310038 C13.doc @)
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COUNT SEVEN

_ Fora ﬁn’ther and separate cause of action, being & different offense from but connected in ity

wm:msaion as the charges set forth in Counts-One through Six hereof On or about.and betwesn
October 07, 2011, and December 07, 2011, at and in the. ,County” of Sacramiento, State of .
Cahfomia, defendart TONY KHONG did commit a felony namely: 2 violation of Section

" 236, 110)(1) of the Penal Code of the State of California, in that said defendant dld willfully and
o unlawfully cause, induce, and persuade, and attempt to cause, itiduce and persuade CINDY T,

who was a minor at the titve, to engege in a commercial sex act, with the intent to effect and

maintain a violation of Secuons 266h and/or 266i, to wit human trafficking.

COUNT EIGHT

" Por'a fither and.separate cause of actiot, being a different offense ﬂom but cohtected in its
commission. as the: charges ‘set.forth in Counts One through Seven hereofi On or about and

between Octaber 07, 2011, and December 07,2011, at end in 'the County of Sacramentd, State of _
California, defendant TONY KHONG did commit a felony namely a. violation of Section
236.1(6)(1) of the Penal Code of the State. of Cahforma, in that said defendant.did, Willfully ‘and

. unlawfully cause, iriduce, and petsuade, and attempt to cause, induce and persiade STACEY T.,
"who was & niinor at the time, to. engage in a commercial sex act, with the intent to effect and.

maintain a violation of Sections 266h and/or 2661, to wit hutiian trafficking,

PRIOR CONVICTION (CASE)
' 1. -

It is further alleged that thé sa1d defendant, TONY KHONG, wag on Auguyst 18 2008, in the

Superior Court of the State of Callfornia, for the County of Sacramento, Case No, 08F03597,
convicted of the crime, of ﬁrst degtee burglary i vialation of Section 459 of the Penal Code, a
serious felony, within the meaning of Section 1192.7(c) of the Penal Code, and that by reason
thereof, that he comes within the provisions of Section 667(b)~(i) and Section 1170.12 of the

‘. Penal, Code.

07310038 C13.doc o @ .
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1 declare upon information and belief and uiider penalty of pemury that the foregoifg is true and.

correct,

Executed at Sacramento County, California, the 315t day of July, 2013,

W —

Declafant
SACRAMENTO COUNTY DISTRICT ATTORNEY

(916) 874-6218
Telephone Number

HOI_._.DING ORDER — DEFENDANT TONY KHONG

. 25 It appeating to me that the offenses ii the wmhm complamt has/have been committed, and

tha¥'there is su:fﬁcient cause to be]ieve that the defaﬁdant TONY KHONG, is guilty thereof

_____'The deféndant, TONY KHONG, having wawed prelmnnary heanng to. the offenses set -
forth in this oomplamt ‘

Excepﬁons/Additions/Cox}d{tions:

I order that the defendant be held to answer to same, In my éapaoi'ty as .Judge of the Superior
Court, I deem the within complaint to be an Information ahd otder it filed in the Superior Coutt,

Judge df the Supetior Court Sitting as Magistrate

07310038 C13.doc &) . OB

App. 254 ER724
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HOLDING ORDER — DEFENDANT STEPHEN TRAN

It appeating to.me that the offenses in the within complaint hés/havé been committed, and
that there is sufficient cause to believe that the defendant, STEPHEN TRAN, is guilty thereof,

1 Tho defendant, STEPHEN TRAN , having waived preliminaty hearing to the offenses set

" forth in this compleint,

Exceptions/Additions/Conditions:

. I order that the defendant be held to answer to same, In in'y capacity as. Judge'of the Superior
Court, I deem the within complaint to be an Information and osder it filed in the Superior Cout,

Date; ‘ bept.
‘ ’ Judge of the Superior Court Sitting as Magistrate

07310088 C'13.doc . (5)
' L GAB2L
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HOLDING ORDER - DEFENDANT TYRON VAN TRAN

It appéaﬁn’g to me that the.offenses in the within complaint has/have been committed, and
that there is sufficlent cause to believe that the defendant, TYRON VAN TRAN, is guilty
thereof, ‘

" The defendant, TYRON VAN TRAN, having waived prelithinaty hearing to the offenses
set forth in this complaint,

Exceptions/Additions/Conditions:

I order that the defendant be held to answer to same. In my capacity as Judge of the Superior
Court, I deem the wiftiin complaint to be an Information and order it filed in the Superior Coutt,

Date: . Dept,

Judge of the Superior Coutt Sitting as Magistrate

07310038 C13.doc ' ®) R
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Court believes were vulnerable victims, just the type of
victims that would engage in this.

And Stacey T. testifled that the defendant Tony told
hér, You can;t always rely on Cindy. I mean, you have to
take care of yourself. 'This ls how you'll take vare of
yourself, 8o once that -- and Stacey described it as peer
pressure, peer pressure not just -- I think she mentioned
Cindy but from Tony. So pressure to do this. Sort of,
What else dre you going to do? And hé arranged for the

datesg. He arranged for the clients. He arranged for the

transportation, whether it be through him, or Stephen, or
Tyron Tran.

So based on that, I find Counts One, Two, Three and
Four stand.

Count Seven and Eight, these are minors, And
another -- again, it was causing, inducing, persuading to
engage in commercial sex acts, providing the
transportation, providing the alients. So based on -- and
that section doea-specifically go to the age of the victims:
in this case.

80 based on that, I do find that -~ it éppears to
the Court that the offenses charged in Counts One, Two, -
Three, Four, Five, Seven and Eight -- Count Six relates to
Stephen Tran and Cindy T. -- of the complaint have been
committed. T find there i sufficient cause to believe
that the defendant i1s guilty and he‘s; therefore, crdered
held to answer.

Do the People desire to deem the Complaint to be an

MICHELLE K. MADRID, CSR No. 11401 lo8
SACRAMENTO OFFICIAL COURT REPORTERS
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ffﬁ) 1| Information?
2 MS. DUNHAM: Yes.
3 THE COURT: Miss Dunham, I think you're going to
4 | have to get rid of Count Flve —-- Count Six here. I'm
5 sOLLY.
6 MS. DUNHAM: Oh, concerning Stephen?
7 THE COURT: Yes.
8 MS. DUNHAM: Yes. I'm going to be amendiﬁg it just
9| to clean it wup, also kind of change the order of things. I
10 had -already talked to Mr. Farina about that. So at this
11 | point in time I'm going to ask for a holding order -- I'm
12 gorry. I'm going to ask that the Information be filed.
13 MS. DUNHAM: Okay.
14 THE COURT: Acting in my capacity as judge of the
15 | Superior Court, I deem the Bmended Complaint on file in
16 |+ this matter to Be an Information and order that-it be filed
17 such.
18 Mr. Khong, you have the right to be represented by
19 counsel at all stages of the proceedings. And if you
20 cannot. afford counsel, one will be appointed for you. If
21 | you are unablée to retain counsel --
© 22 Mz, Farina, are you from the panel?
' 23 MR, FARINA: Yes. I'm court-appointed;
24 THE COURT: Okay. I will reappoint the panel to
25 represent you,
26 Are you requesting that I appoint an attorney to
27 represent you? .
28 MR. FARINA: Yes.

MICHELLE K. MADRID, CSR No. 11401 163
SACRAMENTO OFFICIAL COURT REPORTERS
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THE DEFENDANT: Yes, Yes, your Honor.

THE COUR?: Mr. Farina -- the panel is appointed.

Mr, Farina, do you accept appointment in this
matter? .

MR. FARINA: I do. Waive further reading, further
arralgnment. Stipulate Mr. Khong has been advised of his
congtitutional rights.

Requegt the setting of a trial date within the 60
days.

Madam Clerk, what is the sixtieth day?

THE COURT: Mr, Farina, are you entering not guilty
pleas at this time?

MR. FARINA: I am.

THE COURT: Thank you. All right.

MR, FARINA: And denial of all enhancements. There
is a strike charge.

THE COURT: The sixtieth day is September 30th?

'THE CLERK: Yes, your Honor.

THE COURT: Thank you.

MR, FARINA: May we go Off the record for a moment?

THE COURT: Sure.

(Off the record.)

MR. FARINA: Your Honor, if we may go back on the
record.

THE COURT: Sure.

MR, FARINA: The following dates we have agreed to:

For jury trial, September 25th?

MS. DUNHAM: 24th.

MICHELLE K. MADRID, CSR No. 11401 170
SACRAMENTO OFFICIAL COURT REPORTERS
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' SUPERIOR COURT 'OF CALIFORNIA

“* COUNTY OF SACRAMENTO
DATE/TIME : APRIL 9, 2014 '9: 00. A. M DEPT., RO : 37' ..
JUDGE : BEN DAVIDIAN - CLERK : C. LEWIS
REPORTER  : S..CAROLLO #5659 , BAILIFF ; M. THUREIN
" PRHESENT ;
THE PEOPLE OF THE STATE OF CALIB'ORNIA, ALLISON DUNHAM DDA
Plaintif¥f, :

. , JOSEPH FARINA CAC
vs.. Case No.: 12F057179 c

TONY KHONG,
Defendant.

Nature of Proceedings: OJURY TRIAL - DAY 8 - CT 1-3 266H(B) (2), BT AL

The above-entitled cause came on calendar this date for further'jury trial .
with the defendant, 'above-noted counsel and the jury and alternate’ jurors
present., .

‘Defenée'presenﬁed their closing argument.
The Pecple gave theif rebuttal dlosing.
The Court gave fimal instructions to the jury.

Bailiff. MIKE THUREIN was sworn to take charge of the-jury during:
dellberations. Deliberations began at 11:05 a.m:

At 1:37 p.m., the following written communication was received from the
Jury:

" Question No 1: We, the jury, request any testimony, camments, or
discussion by Cindy.T. that can be used as evidence in this case.
Dated 4/9/14 Presiding- Juror #4.

The defendant and counsel were present in the courtroom at 2:25 p.m.
Discussions’ wete held regarding Juror Question #1.

During the course of d;scuSBiOns on how to answer Question #1, further
written communication was recelved from the jury as follows:

BOOK 37 . o Superior Court of California,
PAGE ! : ‘County of Sacramento

DATE ! APRIL 9, 2014 9:00 A.M, .

CASE NO. ' 12F05779 -

CASE TITLE : PHO V KHONG - C‘& !
: C . ' BY: C. LEWIS, L. AL

A

Deputy Clerk
Page 1 of 2
%1-~5779JTDAY8
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App. 260 ER939
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CASE NUMBER: 12F05779 . ) ' DEPAR'I‘WNT' 37
CASE TITLE: PEO V KHONG
PROCEEDINGS: JURY TRIAL ~ DAY 8 - CT 1-3 266H(B) (2), ET AI.

Question ‘No.,- ‘ 2: We, /the jury, request the transcript of the
preliminary hearing where, Stacey testified regarding sex with Tony Khong.
Dated 04/9/14 Presiding ' Juror #4 .

The following written responses wa provided to the jury.
In response to Question #1: The Court has ordered that the trial

" testimony of Stacey T, be transcribed and it will be read to you in itd
entirety, Also, the trial testimony of Offilcer Winchester will be

transcribed and read to you in its entirety., - Also, the Court directs the
jury to People’s exhilbits 6 and 6A, Transcripts of these exhibits will be
provided té you while you listen to the CD.

Dated 9 April 2014 ‘Honorable Ben Davidian

Tn raesponse to Question #2: The transcript of the preliminary hearing
is not in evidence. The Court has ordered that the trial testimony of
Stacey T. be transcribed and it will be read to ydu in its entirety.
pated 9 Aprll 2014. Honorable Ben Davididn -

. ‘At 3:48 p.m. further written communication was received from the jury
as follows:

Questlon #1 supplemental clarification: We, the jury, request only-
the cross-examination from the defense attorney of Stacey T testimony as

well as the rebuttal from the Deputy Distriet Attorney is all.that we

reduire, We. don’t need her entire testimony.
Dated, 4/9/14 Presiding Juror #4.

Coungel was-notified of the request and with ‘their approval the Court
Reporter was directed to prepare cross and redirect testimony of Stacey T.

At 4:28 p.m., further communication was received from the jury as follows:
Question No 1 — Change: We, the.jury, no longer need Officer

Winchester 8 testimony Dated 04/9/14 Pre31ding Juror #4.

Counsel was notified of the request.

The jurors adjourned for the. evening recess and the matter continued April
10, 2014, at 9:00 a.m.

The defendant remained in the custody 6: the sheriff.

. .BOOK v 37 ) Buperior Court of California,
PAGE ! , County of Sacramento
DATE : APRIL 9, 2014 9:00 A.M.
CASE NO. ‘v 12F05779 ‘
CASE TITLE : PEO V KHONG

BY: C. LEWIS,
Deputy Clerk

Page 2 of 2
21-~57793TDAY8
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SACRAMENTO
oy BLOVE __ poty e’
THE PEOPLE OF THE STATE OF Department: 37
CALIFORNIA,
Plaintiff, Case Number:' 12F05779
Vs, : _ Jury Quéstion No. ]

TONY KHONG, MA&V@J
Defendait,

We, the jury in the above-entitled action, request the following:
Vo londes voed g, inlteghet o

Dated: Al ;4 b b

Seat Number of Foreperson

Time Received / 4 Z, 4

v
(97

CRIMXTRA
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App. 262 | ER941
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‘ | FILED /)ENWMED
SUPERIOR COURT OF CALIFORNIA N [/
COUNTY OF SACRAMENTO ARR -~ 9 2014
N
By, G, LeWls , Deputy Clerli
THE PEOPLE L OF THE STATE OF Department: 37
CALIFORNIA,
Plaintiff, Case Number: 12F05779
vs. Jury Question No, \
TONY KHONG,

.Defendant,

We, the jury in the above-entitled action, request the following:
Cax wWe DLQ_CLSQ, QQ,"‘ G./V\,\/ "‘“—6&’(’( et ) /

Com«meuug-& e d(SCUSS\@’Iq bkﬁ

Cindy T, “Thek coun loc ug@cﬁ 05

em(&&m s Chise Qckset

Dated: A\O\\ b
"

‘Time Received '}3 37

-6 75

App. 263

)

‘Seat Number of Foteperson
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SUPERIOR COURT OF CALIFORNIA

COUNTY OF SACRAMENTO
THE PEOPLE OF THE STATE OF Depattment Namber; 37
CALIFORNIA,
Plaintiff, Case Number: 12F05779
v, ' JURY TRIAL
'TONY KHONG, RESPONSE TO JURY’S
Defendant, " QUESTION 1

TO THE JURY IN THE.ABOVE-ENTITLED CASE:

In response to Question No, 1:

The Court has ordered that the ttial testimony of Stacey T. be franscribed and it will
be read to you in its entitety, Also, the trial testimony of Officer Winchester will be
transcribed and read to you in its entitety, Also, the Court directs the jury to People’s

‘exhibits 6 and 6A, Transcripts of these exhibits will Be provided to you while you listen to
the CD,

Honorab® BEN DAVIDIAN,
udge of the Superior Court of California,
County of Sacramento

Da;ez A A.AQV : ( Z«° ve
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App. 264
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(\’ SUPERIOR COURT OF CALIFORNIA PR g ) "
[ , -9 20
COUNTY OF SACRAMENTO C) {
By C. Lewls, Deputy Clerk
THE PEOPLE OF THE STATE OF - Department: 37
CALIFORNIA, o
Plaintiff, Cage Numben 12F05779
. ve'. | Jury Queshdn No
TONY KHONG, l Gﬁvﬁté)/)
Defendant. & d){,k :‘J/]

We, the jury in the above-entitled action, request the following:

only e Neen—gdmmividhon J})@M_MM;A
Ge(lzr Vel { *“‘“?&J(Al zc%
e el R —ble  (Depuley Ot (-4
&JJ@QJ/[%L( t Al {MA/)/H— U Qmuré&
@e,zkmt\« veed Vo e%%’%%%mowq

Dated: 4‘{6)]‘ }L{f :H‘ L(‘

Seat Number of Foteperson
Time Received / YA N

172

" CRIMXTRA
I BARBG

3

App. 265 ER944
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!
SUPERIOR COURI OF CALIFORNIA

v ' COUNTY OF SACRAMENTO
DATE/TIME : APRIL 10, 2014 9:00 A.M,’ DEPT, NO : '37. .
JUDGE - ¢ . BEN DAVIDIAN . ' CLERK ¢ C. LEWIS
REPORTHER ¢ 8, CAROLLO #5659 . BAILIFF i M, THUREIN
. . ) . PRESENT ¢
THE PEOPLE OF THEH STATE OF CALIFORNIA, ALLISON DUNHAM DDA
Plaintiff,. - ; )

. JOSEPH FARINA CAC
Vs, . Case No.: 12F05779 .

TONY KHONG, )
. Defendant.

Nature of Proceeaings' JURY TRIAL - DAY 9 - CT 1-3 266H(B) (2), ET AL

The above-entitled cause.came on calendar this date for further jury
deliberations. Bailiff Mike Thurein escorted the jurors to the
deliberation room where delibexations resumed at 9:05 a.m.

The Court Reporter entered the deliberation room and~readback the testimony
of witness STACEY T. requested the previous evening.

Prlor to the completion of the cross examination and redireet readback
request, the jurors stated they no longer needed to hear all of the
‘testimony, The Court was notlfied and sent the following communiocation to
the jury: o ‘
In further response to Question No. 1:

- Please provide a note to the Court confirming that all jurors are in
agreement that mo further read back of Stacey T.’s cross examination will-
be needed, Dated 04/10/14 Honorable Ben Davidian . °

The jurors responded thru written communication that all jurors agreed no
further reading would be necessary

At 11:00 aqm., the jurors announced that they had reached verdicts.

The defendant and above-noted counsel were present at 11:25 a.m,

BOOK oy 37 . *  Superior Court of California,
PAGE e : County of Sacramento
DATE ¢ APRIL 10, 2014 9:00 A.M.
CASE No, :  12F05779 -
CASE TITLE : PEO V KHONG _ . XM
_ T BY: C. LEWIS,Q WO

Deputy Clerk -
. Page 1 of 3~
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CASE NUMBER: 12505779 ' . DEPARTMENT: 37
CASE TITLE: PEQ V. KHONG
{f“y PROCEEDINGS: JURY TRIAL ~ DAY 9 - CT 1-3 266H(B)(2), ET AL

The Court read into the record, the addendum qﬁestions to. juror question
#1, ' ' :

The defendant reaffirmed his walver of jury trial on his priors,
The jury entered the courtroom. ‘

The Court confirmed with .the Presiding Juror that they had reached
Verdicts. The response was “all but one. "

In chamber discusgions were held with counsel, after which, the Court
confirmed with the jury that they were hung on Count 5, After further
discussion with counsel, the Court directed the Clerk to read the verdicts:

VERDICT COUNT 1
We, the jury in the above-entitled cause, find the Defendant, TONY’
KHONG, GUILTY of the orime of violatipn of Section 266h(b)'(2) of the Penal
Code of the State of Califorria, (knowing to be a preostitute, did
unlawfullyrllve and derive support from the earnings and proceeds of
person’s prostitution, CINDY T., a minor under the age of 16, to wit, 14
years), as" charged in Count 1 of the Information,
Dateéd 04/10/14 ‘Presiding Juror #4.
VERDICT COUNT 2
' We, the jury in the above-entitled cause, find:the Defendant, TONY
(f“\ KHONG, " GUILTY of the crime of violation of Section 266h(b) (2). of the Penal
- Code of the Btate of California, {(knowing to be a prostitute, did
unlawfully live and deriwve support from the earnings and proceeds of
person’s prostitution, STACEY 7., a minor under -the age of 16, to wit, 15
years), - as charged in Count 2 of the Information.
Dated Q4/10/14 Preslding Juror #4.

: VERDICT COUNT 3 |
We, the jury in the above~entitled cause,’ find the Defendant TONY

KHONG, NOT. GUILTY of the crime of violation of Sedation 2661(b) (2) of the

Pental Code of the’ State of California, (persuade and encourage CINDY T,, a

person under the age of 16, to wit, 14 years to become a prostitute), as

charged in Count 3 of the. Information,

Dated 04/10/14 Presiding Juroxr #4.

BOOK v 37 + ' Superior Court of Callfornia,

PAGE : ' . County of Sacramento
DATR :. APRIL 10, 2014 9:00 A.M,

CASE NO, i 12F05779 -
. CASE TITLE 1 PHO V KHONG

BY: C. LEWIS,
Deputy Clerk

Page 2 of 3 .
. : 51--57999TDAYS
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CASE NUMBER: 12F05779 . DEPARTMENT: 37
CASE 'TITLE: PEO V KHONG :
PBOCEEDINGS: JURY TRIAL - DAY 9 - CcT 1-3 ZGGH(B)(Z), ET AL

' VERDICT COUNT 4 '
'We, the jury in the above-entitled cause, find the Defendant, TONY
. KHONG, GUILTY of the crime of wlolation of Sectlom 2661 (b) (2) of the Penal
Code of the State of California, {persuade and encourage STACEY T., a
person under the age of 16, to wit, 15 years. to become a prostitute), as
charged in Count 4 of the Information,
Dated 04/10/14 Presiding Juror #4

. VERDICT COUNT 7 L
. We, the jury in the above-entitled cause, find the Defendant, TONY '
'KHONG, GUILTY. of the crime of violatien of Section 236.1{(c¢) (1) of the Penal
Code of the State of California, (induce and persuade CINDY T., & minor, to
engage in a commercial sex act wilth the intent to effect and maintaih a
violation of Sections 266h and/or 266I, to wit, human trafficking) as .
charged in Count 7 of the Information,
Datéd.04/10/14 Presiding Juror #4

VERDICT COUNT 8

We, the jury in the above-entitled cause, find the Defendant, TONY
KHONG, . GUILTY of the crime of violation of Section 236. 1(c) (1) of the. Penal
Code of the State of California, (induce and persuade STACEY T., a minor,
to engage in a commercial sex act with the intent to effect and maintain a
violation of Sections 266h and/or 266I, to wit) human trafficking) as
charged in Count 8 of the Information. :
Dated 04/10/14 Presiding Juror #4

'

At the’ request of the Defense, the jurors were polled as to all counts,
With all jurors: answering in the affirmative, the Court ordered the
. verdicts recorded. A mistrial;was declared as to Count 5.

The jurors were released from their admonition-and thanked for their
service. Juror identifying information was ordered sealed.

The matter was referred to prebation for a presentence report. Judgment
and Sentence was placed on calendar for May'9, 2014, at 1:;30 p.m.

‘The defendant remained in the custody of the Sheriff,

37 . . Suparior Court of California,

‘BOOK | ;

PAGE H County of Sacramento
DATE : APRIL 10, 2014 9:00 A.M, :

CASE NO. : 12F05779

CASF, TITLE 3 PEO'V KHONG o
) BY: C. LEWIS,
Deputy Clerk

N ' Page 3 of 3
- . 21--57990TDAYO
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: ' APR 10 204
SUPERIOR COURT OF CALIFORNIA C)\~ - _—t
.COUNTY OF SACRAMENTO By C. Lewls, Deputy Cler
THE PEOPLE OF THE STATE Case Number: 12F05779
OF CALIFORNIA
Plaintiff, . Department: 37
vs, ) VERDICT
COUNT 1
TONY XHONG, :
Defendant.

We, the jury-in the above-entitled cause, find the.
Defendant, TONY KHCONG, GUILTY of the crime of violation of
Section 266h(b) (2) of the Penal Code of the State of California,
(knowing to be a prostitute, did unlawfully live and derive
gupport from the earnings and proceeds of person’s prostitution,
CINDY T., a minor under the age of 16, to wit, 14 years), as

- charged in Count 1 of the Information.

Dated: 4{‘@\,4 - # L{

Presiding Juror/Foreperdon

Original is sealed by Order

of the Court and can only be
accessed with a court order
purs to CCP Section- 237 (b).

zldg

| BARss

‘App. 269 ~ ER953
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‘| AFR 10 20
SUPHRIOR COURT OF CALIFORNIA 'QLBVV;~ 1
COUNTY OF SACRAMENTO
‘ By C. Lewls, Députy Clerk

THE PEOPLE OF THE STATH Case. Numbex: 12F05779
OF CALIFORNIA N .
Plaintiff, Department: 37
vs, ‘ VERDICT
, ' » COUNT 2
TONY KHONG, _ S
Defendant.

.-Datéd: ‘4

We, the jury in the above-entitled cause, find the
Defendant, TONY KHONG, GUILTY of the crlme of violation of
Section 266h(b) (2) of the Penal Code of the State of Callfornia,
(knowing to be a prostitute,. did unlawfully live and derive
‘support from the earnings and proceeds of person’s. prostitution,
STACEY T., a minor under the age of 16, to wit, 15 years), as
charged in Count 2 of the Information,

lo'l’k‘—. o ‘/.,‘. L~' ‘.\

Presiding Juror/Forepebson

v

Original is sealed by Qrder
of the Court and-can only be
aceessed with a court order
purs to CCP Section 237 (b).

21dg

F BBRS8

App. 270 ER954
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SUPERIOR COURT QF CALIFORNIA
COUNTY OF SACRAMENTO

By c Lewis, Deputy Clerk

v

THE PEOPLE OF THE STATE. Case Number: 12805779
OF CALIFORNIA
Plaintif#, Department: 37
vs. ‘VERDICT
' COUNE 3
TONY KHONG,
Defendant.

We, the jury in the above-entitled cause, find the
Dafendant, 'TONY KHONG, NOT GUILTY of the crime of vielation of
Section 2661 (b) (2) of the Penal Code of the State of California,
(persuade and encourage CINDY T., a pergon under the age of 16,
to wit, 14 years to become a prostitute), as charged in Count 3
of the Information. .-

' Dated: 4!!@:’!4‘ | :H: L\

Presi&fgg'ﬁﬁ%%fYFofeperson

Original is sealed by Order:

of the Court and can only be
accessed with a court order
purs to CCP Section 237 (h).

zl4g.

' BARsl

App. 271 ER955
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SACRAMENTO

" (| FILED/ENDORSED

APR 10 201

) _ : ~ J_ By C. Léwls, Deputy Clerf
THE PHOPLE OF THE STATHE Case Number: 12F05779
OF CALIFORNIA . ,
Plaintiff, " Depaxtment: 37
Ve, VERDICT

COUNT 4
TONY KHONG, _ ‘
Defendant.

We, the jury in the above-entitled cause, find the
Defendant, TONY KHONG, GUILTY of ths orimé of violation of

Section 266i(b) (2). of the Penal Code  of the State of ‘Callfornia,
(persuade- and ‘endourage STACEY T., a person under the age of 16,
to wit, 15 years to become a prostitute), as charged in Count 4

of the Information.

pated: —4‘\0‘ - i - ﬂl L\ .

érééiding Juror/Foreperson

Original is sealed by( Order

of the Court and can only be

accessed with a court order

mirg to GOP Section 237 (b).

App. 272

zl4g
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SACRAMENTO

By C. Lowis, Dapuity Clerk

THE PEOPLE OF THH STATE Case Number: 12505779
OF CALIFORNIA . _
Plaintiff, . Department: 37
- vs, ] VERDICT
COUNT 7
TONY KHONG,
Defendant.

We, the jury in the above-entitled cause, find the
Defendant, TONY.- KHONG, GUILTY of the crime of violation of
Section 236.1(c) (1) of the Penal Code of the State of Calilfornia,

{induce and persuade CINDY T., a minor, to ergage in a commercial

sex act wilth the intent to effect and maintain a vieolation of
Sections 2661 and/or 266I, to wit, human trafficklng) as: charged '
in Count 7 of the Information

: Dated: 4\\0\)4 ' . _'“;Ll

Presidlng Juror/Eoreperson

Original is sealed by Order

of the Court and can only be
. accessed with a court erder

tirs to GGP Section 237 (b).

eldg

P BYZRJI

App. 273 ER957
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SUPERIOR CQURT OF CALIFORNIA.
COUNTY OF SACRAMENTO

APR 10 204

By C. Lowis, Daputy Clerk

THE PEOPLE OF THE STATE Case Numbexr: 12K05779
OF CALIYORNIA '
Plaintiff, . Department: 37
vs, VERDICT
] COUNT 8
TONY KHONG,
Defendant.

We, the jury in the above-entitled cause, f£ind the

' befendant, TONY KHONG, GUILTY of the crime of violation of
. Bectilon 236.,1(c)({l) of the Penal Code of the State of Callfdrnia,

(induce and persuade STACEY T,, a minor, to engage in a
commerclal sex act with the intent to effect and maintain a
violation of -Sectlons 266h and/or 266I, to wit, human
trafflcking) as charged in Count 8 of the Information,

pated: A{lO\H‘ | -&‘.’\

Presilding Jurb;/Forepeféon

Original is sealed by Order

z

% the Court and can

ot the Court ar only be .
f-.: rrzﬁsog with a court ogier
mirs w0 CGP Section 237 (b).
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SACRAMENTO

The People of the State Department
of California Court No,
Referral Coutt/Date
J&S Date
J&S Time
Probation No, ,
\C.LIL. Number
\  DL.No
D.L, Status
CJIS XREF No.
District Attorney
Deferidant, Defense Attorney

37
12F05779
(37) 4110/2014
5/912014

1:30 p.am,
A:481,052
A23272965
D4114919
Valid
3813903

A, Dutham

J, Farina (CAC) -

v wo as  euw wa

TONY KHONG

wa ae e

PURSUANT TO STATUTE AND DIRECTION OF THIS COURT, THE PROBATION
OFFICER RESPECTFULLY SUBMITS THIS REPORT AND RDCOM‘MZENDATION.

Yes No- 1CE Hold
296 P,C. Completed: 0 . |
296 P.C. Required: O 0O '
Plea & Conditions:
Convicted by Jury: Counts 1 apd 2 266h(b)(2) P.C., (Pimping a minor under. the age of 16 yeats old);
Count-4, 2663(b)(2) P,C. (Pandering a minox undet the.age.of 16), Count 7 - 8, 236,1(c) P,C, (Human ttafficking
of a minot),

Found not Guilty: Count 3, 266i(b)(2) P.C.
Mibstrial: Count 5, 261, 5(d)P.C.

Report to be prepared, assuming Prior Convictlon #1 will be found true, putsuant to 667(b)(i) P.C. #nd
1170,12 P.C., and that Coupt 5, 261.5 (d) P.C. (Unlawful sexual. Intercou:se with a minoz; to wit, 15 years of
ago) will be dlsmissed

Date Comumitted: October 7, 2011, to December 7,2011 Date Axvested:s June 4, 2013
Age: 27 DOB: 9/12/1986 Sex: Male Race: Aslan

Htzt 55" Wi 160 Eyes: Brown Hair: Black

Home Phone: (916) 689-5030  Residence Address: 8249 Scottsdale Drive, Sactamento, CA 95828
Occupation: Auto Body/Custom Part Installer Income; Varies
Attachments:

Fixed Term Worksheet:X 2900.5 P.C. Credits:X  Other;Character Letters
Available Upon Reguest; . CII: FBI: DMV

RHONG, TONY 96519, doo
COURT NO, 12F05779

I BB3Rs

App. 275 ER1022
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Couxt No. 12F05779
KHONG, TONY

restitution 1s not an lssue and she had no commenF~for senteneing
on the defenddnts, . ‘

‘The other via;im, Cindy T., is currently a runaway out
of Butte»COunty. This officer‘spoke with her probation officex
who confirmed Cindy’s whereabouts are unknown and there.-is an
active warrant.:

viatim Loga/Restitution

Restitution is not being recommended,

0

The.following information has been summarized from the

g'defendant's CITI Record #Azaz'zzass, and prloxr Sacramento COunty

Probation file #A-437, 667
Javenils

Prior Adjudications

12/29/01, 69 P.C. (Obstructing an Officer with Violence

or Threat of Violencs) S8D Report #01~87617: The defendant

fought with deputies and tried to pull free of thedr hold as they
attempted to handouff him., Digposition: On 4/3/02, a
misdemeanor Petition alleging a vielation of Section 14B(a) R.Cyy

1 was found true, and the defendant was adjudged a Ward of the
1 court. '

1

4/3/03, 602/777 Wsl (Fallure to obey Court Qrder): The

defendant’s probation officer filed a three-count Violation of
Probatlon alleging the defendant was absent from échecl and used

7

t RBEsY

App. 276 "~ ER1028
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Court No. 12705779
KHONG, TONY

marijuana and cocaine, Disposition: On 4/10/03, the Petition
was sustained and the defendant. was continued a Wavd, .

6/10/03 Transfer-in from Solano doun\:y, golano County

Shexift's Department: The defendant along with two accomplices

‘were observed entering a phoe etore and acohdealing shoes under

1 thelr jackets, walking out of the store, waking no attempt to pay

for the wmerchandise, Once outside, they were contacted by
offlgers and returned to the gtoxa. HEmployess positively
ldentified tle defendant end hig two accomplices as the onas

regpongible for stealing the ghoes. spoeitien ou 7/6/13, the

defendant appeared in Solano County Juvenile court ralative to

the Petition £iled on 4/23/03, alleging feleny burglary. On

6/6/03, the defendant adnitted to commerdial burglary as a

misdemeanor. At the time, the defendant’s legal residence was
found to be in Sadramento County, and the matter was ordered -
transferred to Saaramento County for Dipposition, on'éla/oa, the
Trangfer-in from Soland County was accepted and the defendant was
gontinued a'Ward of the Court and. cotmitted to the Warren H.
Thornton Youth Centerx,

7/21/04, 529 P.C., (Falge ilmpergonation), Eilk Grove

P‘olide Department Report #04-57851: The defendant was contadted

as the driver of the vehicle during a vehicla etoP.' Duxing
questioning, the defendant gave a false name and a search of the
vehidle revealed .65 grams of rock cosaine, The defendant was
initially booked at the main jail, as fbAwas assuﬁed He was an
adult, 8Several hours later, it was dlsdovered the defendant had

8

1 Baaan

App. 277 ' ER1029
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Court No. 12F05%779
KHONG, 'TONY

given the name of his adult brother and the defendant was

trangported and booked into ‘the Sacramento County Juvenile Hall.

Disposition: On 8/13/04, the defendant was continued a Ward and

committed to the Warren H. Thornton Youth Center after a
misdemeanor Petition alleging 529 P,C, was sustained. Wardship
was terminated on 3/2/05. ‘

Adult

Prior Conviditions

5/4/08, 12025(a) (L) P.C., (Carrying a concealed weapon
in a vehiole), 12031(a) (1) P.C., (Carrying a loaded firearm in a

public place), 11377(a) H&S, (Possession of a controlled
substance), 11364 H&S, (Possession of drug paraphernalia),

2800,1(a} P.C., {Evading an officery, 22350 V.C;, (Unsafe speed),

40508 (c¢) V.C., (Failed to comply with Court Oxder), 8SD Report

$08-24451: Offlcers were dispatched to a residende regarding a

burglary. -The text of the ocall stated the victim was an officer

Qith the SPD, apnd an unknown subject éntered his garage and took

his departmental handgun and other departmantal aquipmeng.
Offlcers arrived on scensd and made-oontact.witﬁ the

victim who indiocated someone prled open 'the side door of his

garaqé, entered hils take:home vehlole and took his handgun, radio:

and navigation unit. '
The victim informed officers his handgun had already
been recovered by 88D Gang Officers, during a vehicle stop made

at 0200 hours that morning.

’ t AER9L

App. 278 - ER1030
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Court No., 12F05779
KHONG, TONY

.Offioers obtained a éearch warrant for the defendant’s
resldence. During the search, a portable sheriff’s radlo and
cdomputer jump drive were found in the defenddnt’s bedivam, hidQen
beneath a dresser, The victim later identified the equipment as
belonging to hin, niagosition: On §/18/08, the defendant was
convicted of a felony violation of Section 459 P.C., 1% degree
and sentenced to two years State Prison (Priox Conviction #1,

Docket #0BF03597).

O @® 9 o6 o W NN =

'5/6/11, 484 P.€., (Theft), 8PD Report #11-135057: The

-
(=]

defendant entered a “GAP” store with Tyron Tran and stole three

11j pair of pants, valued at 5185.85, Two juvenile females were
12’ present with the defen&ant, one which had an active waxrant,
13| pisposition: On 5/25/11, the defendant was placed on three years
14| informal probation and‘ordered'to serve 90 days in the gounty
15| 4ail, following a misdemeanoy éonviﬁtion for 484(a) P.C. (Docket
16{ #11m03633). f
.17 Dopartment of Motorx Vehicles (DMV)
18 4/1/3, 14601 V.C, (DMV)
19
20
21
22
23
24
25
26
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| KHONG, TONY

V. SOCIAL HISTORY:

Pexrasonal Data

The 27-~year-old defendént was born to the wedded union

' of Petér Kﬁéﬁg and Tam Lee, The defendant is the youngest off

five siblings, having' two brothers and three sisters.

The defendant stated while growing up, his father was
disabled and dollected 98I income and his mother was a homemaker,
The defendant stated money was tight, all family members helpad
out, and his famlly was clese. He stated they &ttended temple

‘together and the family likea to speﬁd time visiting othex

relatlives and travelling for holidays.
The defendant stated while growing up, he attended

school oh a regﬁlar'basis and played basketball and volleyball.

He stated when he turned approximately 15 years old, he began

:running with the wrong crowd at high school, which he attended

through the twelfth grade. However, the defendant did not

.graduate. The defendant reported he has since obtained his GED,

The defendant Ras never married and does hot have any

children.
Prior to his incarceration for the present matter, the
defendant had been residing with his father and brother for the

past elght years. He reported the mother passed away fiom cancer
in 2007. ‘

The defendant stated his future plans inv°lve appealing

I his convictlon regarding the current matter.

12

 BBEYU

App. 280 ER1033
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ATTORNEY GENERAL'S

OFFIGEGCRRYURT OF APPEAL OF THE STATE OF CALIFORI\ggj‘-g sy

THIRD APPELLATE DISTRICT AUG 877 2015
- Goutt of Appaal, Third Appsitre Distrinl
By DeunaC.F‘awceu,_Clar:(w
THE PEOPLE OF THE STATE OF CALIFORNIA, Vs e Y
Plaintiff and Respondent Case No. CQ7 641&7
keTED
TONY KHONG, .
. ' : ' -~ AUB a8 10
Defendant and Appellant. AUG 2 8 l

R, Ferris .
NogZt

Sacramento County Supetior Court, Case No. 12R05779 ﬁoFO F o /@ 15

. The Honorable Ben Davidian, Judge "

' RESPONDENT'’S BRIEF

KaMALA D: HARRIS

Attorney General of California

GERALD A. ENGLER

Chief Assistant Attorney General

)

MICHAEL P, FARRELL

Senior Assistant Attorney General

CATHERINE CHATMAN

Supervising Deputy Attomey.General

JEFFREY GRANT

Deputy Attorney General

State Bar No. 266244 .
1300 I Street, Suite 125
P.O. Box 944255

Sacramento, CA 94244-2550
Telephone: (916) 327-6751

Fax: (916) 324-2960

E-mail: Jeff.Grant@doj.ca.gov
Attorneys for Plaintiff and Respondent
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IN THE SACRAMENTO COUNTY SUPERIOER COURT OF THE STATE OF

AN,

CALIFORNIA, APPELLATE DIVISION

~~000—
TONY KHONG, )
)
Petitioner, )
)
vs. )
)
THE SACRAMENTO COUNTY )
SUPERIOR COURT, )
)
Respondent. )
‘ )>
THE PEOPLE OF THE STATE OF )
CALIFORNIA, )
)
Real Party in [nterest. ) -
)
--000--

NO.

(Sacramento County Superior
Court, #12F05779) '

PETITION FOR WRIT OF HABEAS CORPUS

TO THE HONORABLE PRESIDING JUDGES OF THE SACRAMENTO

COUNTY SUPERIOR COURT, APPELLATE DIVISION:

‘1&--. e aem s
P

N

i

¥
.'\}
e e

Writ :Jf'k";b,e_és Corpus

. ..4‘%

-
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Page 1 of 15
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Petitioner, Tony Khong, (hereinafter “Khong"), by and through his
attorney, James M. Warden, hereby petitions this Court for a Writ of Habeas
Corpus, directéd to the Superior Court of the State of California, to-grant the
requested relief for violation of Brady v. Maryland (1963) 373 U.S. 83, and its
_progeny.

By this verified petition, James M. Warden, alleges as follows;

| l.

Tony Khong stands convicted of the violations of Penal Code sections
266h(0)(2), (pimping a minor under 16 years of age) (Counts 1 and 2); one count
of Penal Code section 266i(b)(2), (pandeting a minor under 16 years of agé)
(Count 4); and two counts of Penal Code section 236.1(c)(1), (Counts 7 and 8)
(hurnan trafficking of a minor.) A prior strike conviction was found true.
Defendant was sentenced to an aggregate determinate term of 20 years.

Il.

The Information alleged these violations occurred between the dates of

October 7, 2011 and December 7, 2011.
f.

The following summary of the facts as they relate to Noah Webster are
detived from the Court of Appeal opinion, pages 6—7. A copy of the Third District
Court of Opinion is attached as Exhibit “A”.

Writ of Habeas Corpus : . Petitioner: Tony Khong
Page 2 of 158 K

App. 286 ER1087
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One of the withesses in the investigation of this case was then-Officer
Noah Winchester of the Los ﬁios Police Department. (Noah Winchester will be
referred to as Winchester in these pleadings.) |

Winchester.tes'tified that on December 7, 2011, he was on patrol at
Cosumnes River College. A vehicle drove by playing loud music. Winchester
initiated a traffic stop. The driver of the vehicle appeared to be nervous.
Winchester identified the driver as “Stephen.” A female passenger appeared to
be “overly nervous.” Winchester asked the passenger to step away from the
vehicle and accompany him to his vehicle. The passenger, according to
Winchester, told her name was S.T. Winchester warned her that providing false
information to a police officer is a ctime. The young, 14-year-old passenger, told
her name was C.T. Winchester searched C.T.'s purée and found contraceptive
pills, 20 to 30 condoms, and other items of that nature, Winchester put C.T. in
the back of his patrol car aid retumed to Stephen.

Winchester noticed that Stephen’s phone was ringing continuousty.
According to Winchester, Stephen gave perMission to look at the phone.
Winchester noticed a humber of missed calls. The caller ID identified the caller
as “Tony Khong."

Additionally, Winchester saw a text message on the phone from “Tony
Khong” which read, “grab the girl and dip, Nigga.” Acc‘ording to Winchester, in
his experience, that message would be telling the recipient to “go, run.”

Winchester testified that this text message was received during the time the

Wit of Habeas Corpus . Petitioner: Tony Khong
Page 3 of 15 a
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vehicle stop was ongoing. Winchester obtained a photograph of defendant and
- showed it to C.T. C.T. identified the persoh in the photograﬁh as the defendant,
.Tony Khong. Winchester contacted C.T.'s father since C.T. had been reported
missing on November 10, 2011.

This initial contact between Winchester, C.T., and the clefendant'!ed to the
-subsequent investiggﬁon that provided the remaining evidence produced at trial.

\

Petitioner's attorney was informed of these articles and all articles
attached to this Petition were copied from the internet from apparently reliable
sources of information. The copies of those articles are attached to this Petition
and referenced below.

An article dated July 21, 2016, “Ex-California police officer charged with
on-duty sexual assault of five women” (A copy of which is attached as Exhibit
“B"), indicates among other factual allegations that Winchester assaulted two
victims in Sacramento in 2013. One of the two alleged attacks occurred during
the summer of 2013 when he told the 17-year-old vietim to get into his car. The
assault then occurred. The article indicates the common thread amongst the
victims is “that the women appeared to be vulnerable or disadvantaged in some
way. Some may have been homeless or ‘living in tough times'...." The article
further notes that Winchester would take them to different locations, including a
motel room. The article further notes that when Winchester worke_d at the Los

Rios District, “Sacramento police began a sexual assault investigation of him but

| Writ of Habeas Corpus Petitioner: Tony Khong
Page 4 of 15 v

App. 288 ER1089
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no charges were filed.” Further, that the “probe began in 2013 and the Los Rios

- officials were notfified of it at the time.” Apparently, a second investigation

relating to sexual assault allegations was conducted by the Sacramento County
Sheriff's Department involving a 2013 incident not reported until 2015, (Exhibit
“B".)

V.

In a Sacramento B_ee article, the writer indicates Winchester was being
investigated by the Sacramento County Sheriff's Department. The investigation
involved a 2013 incident that was not repotted to aqthorities until 2015, Those
investigations remained open. (Attached as Exhibit “C".)

VI,

In yet another article, Winchester had assaulted the firs'g of two victims in
Sacramento in the summer of 2013. The attack involved a 17-year-old victim
near the campus. Winchester “told her to get into his car, and that's when the
sexual assault occurred.” Winchestet's five victims all appeared to “be
vulnerable or disadvantaged in some way. Some may have been homeless or
“living in tough times.”

The Sacramento District Attorney's office was interviewed and confirmed
that the office was investigating two allegations of sexual assault by Winchester

while he was a Los Rios officer. (Attached as Exhibit “D.").

Writ of Habeas Corpué Petitioner: Tony Khong
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_ VL.
Petitioner's trial occurfed from April 1, 2014 through April 10, 2014,
VI,
On July 20, 20186, a Felony Complaint was filed against Noah White
- Winchester in San Mateo County. (Case Number 16SF008803A) (A truevand
correct copy of the cdmplaint is attached as Exhibit “E".)

Petitioner’s attorney, upon learning of the articles printed about

Winchester (Exhibits B, C, D), requested a copy of the Complaint or any
Amended Complaint filed In San Mateo Superior Court. This request was made
In a letter dated September 19, 2016. During the week of December 10, 2018,
the San Mateo Superior Court clerk fesponded to Petitioner’s aftorney that the

request was being pro&essed. F'>eﬂtioner’s attorney recelved a copy of that
complaint (Exhibit “E") before February 7, 2017. |
IX.

The extent of the investigation relating to the prosecution’s withess, Noah
Winqhester is unknown to Petitioner. Petitioner requests this Court to direct the
Sacramento'County District Attorney’s office to conduct such an investigation
and relay to the Court and "c‘:ounsel, if the Court so directs, the results of such
investigation. In addition, Petitioner requests that this Court order the production
of any and all information relating to the investigation of Noah Winchester,

including, but not limited to the dates any complaints about Noah Winchester

were received by any law enforcement. Further, Petitioner requests that this

Writ of Habeas Cor.pus Petitioner: Tony Khong
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Court make any additional order consistent with the prosecution’s duty to |
disclose evidence relating to Noah Winchester.
X.

The contentions in support of this petition are fully set forth in the
accompanying points and authorities which are incorpofated by reference herein.
Xl

Mr. Khong has no plain, speedy, or adequate remedy at law,

The allegations and information contained in the Petition for Writ of
Habeas Corpus, Judiclal Council Form MC-275, I incorporated by reference as
if fully set forth in these attached statement of facts, statement of the case,

" points and authorities, and any attached Exhibits.
| PRAYER FOR RELIEF

WHEREFORE, Petitioner, by and through his attorney, James M. Warden
respectfully pray that:

A writ of Habeas Corpus be issued by this Court directing the Superior
Court for Sacramento County to take one of the following actions: (1) Vacate
and reverse defendant’s conviction and release defendant; (2) vacate
defendant's conviction a;md. allow a new trial to occur as quickly as trial counsel
may be avallable and prepared; (3) direct the Sacramento County District
Attorney’s office to disclose to court and counsel the information relating to Noah
Winchester's investigation consistent with the continuing duty of counsel to

disclose potentially exculpatory evidence pursuant to Brady v. Maryland (1963)

‘Writ of Habeas Corpus - Petitioner: Tony Khohg -
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373 U.S. 83; and/or, (4) issue an order o show cause and directing that
discovery be.provided to defense counsel for the purpose of reviewing for any
further argument that may be appropriate relating o any Brady/discovery issues;
e;nd , (5) for any other relief as this Court may deem just and proper:

DATED: April 4, 2017 pectfully submitted,

JAMES M. WARDEN

Attorney for Petitioner
TONY KHONG
Writ of Habeas -Corpus Petitioner: Tony Khong
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VERIFICATION

|, James M. Warden, declare that | have read the attached documents -

and knaw the contents thereof to be true of my own knowledge, except as to
those matters which are stated on information and belief, and as to those
matters, | believe them to be frue.

| declare under penalty of perjury that the foregoing is true and cotrect.

. Executed this April 4, 2017, in South.Lake Tahoe, California.

JAMES M. WARDEN

Writ of Habeas Corpus Petitioner: Tony Khong.
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POINTS AND AUTHORITIES

1. .Once the Petitioner state a prima facie case for relief, the Court must
issue an order to show Cause. (California Rules of Court, Rule
4.551(c); (Durdines v, Superior Court (1999) 76 Cal.App.4™ 247, 240,

As this Court knows, "an order to show cause is a determination that the
petitioner has made a showing that he or she may be entitled to relief. 1t does
not grant the relief sought in the petition.” (California Rules of Court, Rule
4.551(c)(3); see People v. Romero (1994) 8 Cal.4™ 728, 740.)

In determining whether a prima facie case exists, the court accepts the
facts stated in the petition as true and ‘makes a preliminary assessment’ whether
the petitioner would be entitled to relief if those facts were established.
(California Rules-of Court, Rule 4.551(c)(1).)

In this case, there is a prima facie showing when a critical withess for the
prosecution, who testified in the present case, was, at some point, being
investigated for similar and serious crimes. Such information would have
potentially affected the jury's decision and would have been information the
defense would have been entitled to have and review.

Il. Generally, discavery in habeas corpus proceedings are not available until
an Order to Show Cause has been issued. However, exculpatory
evidence should be provided regardless of the issuance of an Order to
Show Cause.

The nature and scope of discovery in habeas corpus proceedings has

generally been resolved on a case-by-case basis. (In re Scoft (2003) 29 Cal.$th

783, 814.) The reciprocal discovety provisions of Penal Code section 1054-

Writ of Habeas Corpus _ Petitioner: Tony Khong
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1054.10, by analogy, make it appropriate for this Court to order discovery to be
provided to petitioner's counsel.

Even if no party has requestéd discovery, if this Court believes discovery
is necessary to ensure a full and fair hearing and a determination of the case,
the Court has the discretion to order discovery on'its own motion. (Board of
. Prison Terms v. Superior Court (2005) 130 Cal.App.4" 1212, 1241.)

Further, if there is exculpatory evidence, such evidence should be
provided regardless of ihe issuance of an Order to Show Cause. (Brady v.
Maryland (1963) 373 U.S. 83; People v. Garcla (1993) 17 Cal.App4th 1169.

In the present case, the ultimate question to be answered is whether or
not Noah Winchester was being investigated by any law enforcement agency
before or during the time of Petitioner Khong's trial.

There may be inherent difficulties with obtaining, disseminating, and
reviewing the discovery in this matter because there is the pending criminal
charges pending against Noah Winchester.- These difficulties may be managed
by first obtaining the underlying repotts and having the Court review, in camera,
those records for further determination as to the merits of Petitioner's claims. A
referee may be appointed for the purpose of conducting such a review and
making its report to this Court. Or, this Court could order the documents
produced to counsel under a protective order for review and further presentation

of argument.

Writ of Habeas Corpus ; - Petitioner: Tony Khong
N Page 11 of 15 ‘

App. 295

ER1096



fﬂmg !»“‘"-\
E 2

| / . : i
Case 2:18-cv-00580-KJM-DB Document 14-3 Filed 08/29/18 Page 12 of 13

[Il. The prosecution’s duty of disclosure does not end even when the frial is
over.

The duty to'disclose materiél, e>‘<culpatory evidence, does not end when

' the trial is ovér. “[Alter a conviction the prosecutor also is bound by the éthics of
his office to infonﬁ the appropriatée authority of after—aéquired or other information
that casts doubt upon the .correctness of the conviction.” (Imbleryv. Pachtman
(1978) 424 U, s. 409, 427, n25. See also, People v. Johnson (2008) 142 |
Cal.App.4" 778, 782.) (prosecutor improperly withheld police reports of gang-
related incident involving chief prosecution witness that pccﬁrred between |
defendant's first and second trials‘.) (See also, People v. Kasim (1997) 56
Cal.App.4™ 1360, 1377: People v. Garcia (1993) 17 Cal.App.4™ 1169.)

It appears from some of the information contained in the newspapers
articles that the Sacramento District Attorney's Office was interviewed, at some
point, about the allegations concerning Noah Winchéster. Defense counsel does
not know the particulars of when that occurred, what information the Sacramento
District Attorney’s Office had, the extent of the information available to law
enforcement at any relevant time. It is appropriate for this Court to Order a
responsé by the prosecutor's office to address, at least, the initial issue
presented.

If the prosecutor’s office or the law enforcement agencies had or might
have had information relating to the ‘credibility of Noah Winchester, then that

. information should have been provided to defense trial counsel, even absent a

Writ of Habeas Corpus ' B Petitioner: Tony Khong
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request. (Brady v. Maryland (1963) 373 U.S. 83, 87. See also United States V.
Bagley (1985) 473 U.S. 667; United States v. Agurs (1976) 427 U.S. 97, 107,
Gigtio v. United Stafes (1972) 405 U.S. 150 154 )

Further, Noah Winchester was a material witness., Winchester was the
first officer to make contact with the alleged victim. He was the first to take a
statement from the alleged victim in this case. In addition, during deliberations,
the jurors requested Noah Winchester's testimony for read-back but then later
changed their minds during déliberations. (A copy of pages 275-277 of the
Clerk’s Transcript on Appeal is attached as Exhibit “F” in support of the assertion
that Noah Winchéster was a material witness.) Also, it appears that some of the
conduct alleged for which Winchester is currently charged seems to have
similarities to some of the factual aspects of the case for which Petitioner was
convicted. In any case, the prosecutor's duty to disclose evidence favorable to
the accused extends to evidence that may reflect on the credibility of a material
witness, (People v. Ruthford (1975) 14 Cal.3d 399, 406, overruléd on other
grounds in /n re Sassounian (1995) 9 Cal.4™ 535, 545.)

Finally, the prosecutor’s duty of disclosure extends to all.material evidence
or material information that is favorable to the accused, and is in the possession
of the prosecutor, investigating law enforcement agency, ot other governmental
agency that is part of the “prosecution team.” (In re Brown (1998) 17 Cal.4™ 873,
879; Strickler v. Greene (1999) 527 U.S. 263; Kyles v. Whitley (1995) 514 U.S.

419, See also, Penal Code section 1054.1.)

Writ of Habeas Corpus Petitioner: Tony. Khong
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‘ PETITION FOR WRIT OF HABEAS CORPUS
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| Petitioner J' | 5 2 0 2
vs. No. ) ’
\ {To be supplied by the Clerk of the Court)
Respondent )

INSTRUCTIONS—READ CAREFULLY

+ If you are challenging an order of commitment or a crlminaf conviction and are filing this petition in the '
Superior Court, you should file it in the county that made the order.

» If you are challenging the conditions of your confinement and are filing this petition in the Superior Court,
you should file it in the county in which you are confined.

» Read the enfire form before answering any guestions.

+ This petition must be clearly handwritten In ink or typed. You should exercise care to make sure all answers are true and

correct. Because the petition lncludes a verlfication, the making of a statement that you know is false may result In a conviction
for perjury,

+ Answer all applicable questions in the proper spaces. If you need additional space, add an extra page and indicate that your
answer is "continued on addltional page.”

+ If you are filing this petition in the superior court, you only need to file the original unless local rules require additional copies.
Many courts require more coples,

+ Ifyou are filing this patition in the, Court of Appeal and you are an attorney, file thé orlginal and 4 coples of the petition and, If
separately bound, 1 set of any supporting documents (unless the court orders otherwise by local rule or in a specific case), If you
are flling thig petition in the Court of Appeal and you are not represented by an attorney, file the original and one set of any
supporting documents.

» Ifyou are filing this petition in the California Supreme Court, file the ungmal and 10 coples of the petition and, if separately bound,
an original and 2 oopnes of any supporling documents.

¢ Notify the Clerk of the Court in writing if you change your address after filing your petition.

Approved by the Judicial Council of Callfornia for use under rule 8.380 of the California Rules of Court (as amended
effective January 1, 2007). Subsequent amendments to rule 8.380 may change the number of coples to be furnished to the
Supreme Court and Court of Appeal.
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MC--275

Case 2:18-cv-
This petition concerns:
A conviction (1 Parcle
] A sentence [T Credits
[ Jall or prison conditions [ Prison discipline

[] Other (specify):
1. Yourname: Petitloner's name is Tony Khong
2. Where are you fncarcerated? Pleasant Valley State Prison, P.O, Box 8500, Coalinga, CA 93210
3. Why are you in custody? [X] Criminal conviction [ Civil commitment

Answaritams a through i to the best of your abliity.

a. State reason for clvil commitment or, If criminal conviction, state nature of offense and enhancements (for example, "robbery

with use of a deadly weapon").

Charged with violations of Penal Code sactlons 268H(B)(2) (Counts 1 and 2) (pimping a minor under 16 years of age): sections
2661(b)(2) (Counts 8 and 4) (pandering a minor under 16 years of age); saction 261.6(d) (Count 5) (Unlawful sexual intercourse

with a minor under 16 years of age); sectlons 236.1(c)(1) (Counts 7 and 8) (human traffioking). With prior Strike, (PC
1197.2(c); 867 {b)-(i), 1170.12.)

b. Penal or other code sections: 266H(b)(2), 2661()(2), 261.5(d), 236,1(c)(1). Allegations: PC 1192.7(c), 667, subd (b)-()

c. Name and location of sentencing or committing court:
Sacramento County Superlor Gourt, 720 Ninth Street, Sacramento, CA 95814

Department 37 |

d. Case number; 12F05779
e. Date convicted or committed: April 10, 2014

f. Date sentenced: May 18, 2014

g. Length of sentence:” 20 years

h. When do you expsoct to be released? approximately 17 years (2031)

I Were you represented by counsel in the trial court? [ %] Yes [ 1 No  /fyes, state the atorney's name and address:

Joseph Farina, Attorney at Law, 1296 E Gibson Road, Sulte A, PMB 145, Woodland, CA 95776 (SBN 120055)

4. What was the LAST plea you entered? (Chack one):
[%] Notguity [—] Guity [ Nolocontendere [ ] Other:

5. If you pleaded not guilty, what kind of trlal did you have?
X7 Jury [ 1 Judge without ajury ] Submitted on transeript [ Awalting trial

MC-276 (Rev. danuary 1, 2017 PETITION FOR WRIT OF HABEAS CORPUS
App. 299
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MC-278
6. GROUNDS FOR RELIEF 27
Ground 1: State briefly the ground on which you base*your claim for relief. For example, "The trial court Imposed an lllegal

enhancement. (If you have additional grounds for relief, use a separate page for each ground, State ground 2 on page 4. For
additional grounds, make coples of page 4 and number the additional grounds In order.)

See Attached additional documents

a. Supporting facts:
Tell your story brlefly without citing cases or law. If you are challenging the (egamy of your convictlon, describe the facts on
which your conviction Is based, If necessary, attach additional pages. CAUTION: You must state facts, not conclusions, For
example, if you are clalming Incompetence of counsel, you must state facls speclﬂcally setting forth what your attorney did or
failed to do and how that affected your trial. Failure to allege sufficlent facts will result in the denlal of your petition. (See /n re
Swain (1949) 34 Cal.2d 300, 304.) A rule of thumb to follow Is, who did exactly what to violate your rights at what time (when) or
place (where), (If available, atfach declaratlons, relavant records, transcripts, or other.documenis supporting your claim.)

See attached additional documents

b. Supporting cases, rules, or other authority (optional):
(Briefly discuss, or list by name and citation, the cases or other authoritles that you think are relevant to your claim, if

necessary, attach an extra page.)

See attached additional documents

Pagedof 6
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7. Ground 2 or Groeund (if applicable): We-278
2. Supporting facts:
b. Supporting casss, rules, or other authority:
MC-275 [Rev. January 1, 2017) PETITION FOR WRIT OF HABEAS CORPUS Page4of6
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MC-276
8. DIdyou appeal from the conviction, sentence, or commitment? g] Yes [ No  ifyes, glve the following information:
& Name of court ("Court of Appeal" or "Appellate Divislon of Superior Court‘)
Third Appellate District Court of Appeal

b, Result; Judgment affirmed but modifled c. Date of declsion: 6/18/2018

d. Case number or cltation of opinlon, If known: Not published (see attached oplnion): 3rd DCA cage number €076416

¢

lssues raised: (1) Prosecutorial misconduct during closing argument

(2) Effactive Assistance of Counsel by falling to object timely to prosecutor's misconduct

(3) Abuse of discretion by sentencing defendant to upper term

f. Were you represented by counsel on appeal? 7] Yes [ ] No lfyes, state the attorney's name and address. if known;
James M, Warden (SBN 133536), Aftorney at Law, P.O, Bax 19150, South Lake Tahoe, CA 96151

8. Dld you seek review in the Californla Supreme Court? [} Yes [S] No i yes, glve the following information:

8. Result b. Date of decislon:

c. Case numBer or cltation of opinion, if known:
d. Issues ralsed: (1)
. @
©)

10. If your petition makes a ¢laim regarding your conviction, sentence, or commitment that you or your attorney did not make on
appeal, explaln why the clalm was not made on appeal:
The oplnion of the Third District Court of Appeal was flled June 8, 2018, The case was complete as of August 8, 2016, The naws
articles about Noah Webster (one of the Investigating offices In the case) did not become known to counsel and defendant until
about August 13, 2016, (see attached documents for further information.)

11. Administrative review:

a. If your petition concerns oonditions of confinement or other olaims for whioh there are admlnfstratlve remedles, fallure to exhaust
administrative remedies may result In the denlal of your petition, even If it Is otherwise meritorlous. (See /n re Muszalsk! (1975)
62 Cal.App.3d 500.) Explain what administrative review you sought or explain why you did not seek such review:

b. Did you seek the highest level of administrative raview avallable? T Yes [ No
Aftach documents that show you have exhausted your.administrative rernedies.

MC-276 [Rev. January 1, 2017) PETITION FOR WRIT OF HABEAS CORPUS ) Pagefofe
App. 302 ER1103
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: MC-275
12. Other than direct appeal, have you filed any other pelitions, applications, or motions with respect to this conviction,

commitment, or fssue in any court? X1 Yes  If yes, continue with number13. 1 No £ no, skip to number 15,

13, a. (1) Name of courtt <>y celoe— 4.0\,(47 o CAULEORA A | C,o\m'v\! 0T SACEATENTY

(2) Nature of proceeding (for example, "habeas corpus petition"): HABEAS Copeos FPe~ition

+ (3) Issues raised: (a) _PLerss Sew ATTACwR ) MEXT FPAGES
(b)

(4) Result (attach order or explain why unavailable): Plense o€ ATTALUED K NextT PAGEs

(5) Date of decislon: & [\ {ch"l

b. (1) Name of court:

(2) Nature of proceeding:

(3) Issues ralsed: (a)

(b)

(4) Result (attach order or explain why unavaliable): ' '

(5) Date of decislon;  *

c. For addftional prior petitions, applicalions, or molions, provide the same information on a sepafate page.

14. If any of the courts listed in number 13 held a hearing, state néme.of court, date of hearing, nature of hearing, and result:

15. Explain any delay in the discovery of the claimed grounds for relief and in raising the claims in this petition. (See in re Swain (1949)
34 Cal.2d 300, 304.)

P\ERASE see ATTAOM=D PocomedTs Fol TIiME iRne o€ wislovueen

o Twis NeEW (o Formation .

16. Are you presently reprasented by counsel? ] Yes ~ [ No If yes, state the attorney's name and address, if known:

17. Do you have any petition, appeal, or other matter pending In any cout? [ Yes Gel No If yes, explain:

’

18. If this petitibn might lawfully have been made to a lower court, state the circumstances justifying an application to this court;

)

|, the undersigned. say: | am the petmoner In this actlon. | declare under penalty of parjury under the laws of the State of California
that the foregoing allegations and statements are true and correct, except as to matters that are stated on my information and bellef,

and as fo those matters, | believe them to be true, ?’i/’ %
Date: ‘7/30 ,{"l }

{EIGNATURE pf ;JETITI NER)
PETITION FOR WRIT OF HABEAS C(bRPus u Pago 8ol 6
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TONY KHONG, ) NO.
) .
Petitionier, )
)
Vs, ) (Sacramento County Superlor
Court, #12F05779)
THE SACRAMENTO COUNTY
Respondent.

THE PEOPLE OF THE STATE OF
CALIFORNIA,

Real Party In Interest.
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PETITION FOR WRIT OF HABEAS CORPUS
TO.THE HONORABLE PRESIDING JUDGES OF THE
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Writ of Habeas Corpus ’ Petitioner: Tony Khong
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Petitioner, Tony Khong, (herelnafter "Khong"), by and through his
attorney, James M. Warden, hereby petitions this Court for a Writ of Habeas
Corpus, directed to the Supetior Court of the State of California, to grant the

| }equested relief for violation of Brady v. Maryland (1963) 373 U.S. 83, and its
progeny. |

By this verified petition, James M. Warden', alleges as follows:

I -

Tony Khong stands convicted of the violations of Penal Code sections
266h(b)(2)‘, (pimpingé minor under 16 years of age) (Counts 1 and 2); one count
of Penal Code section 266i(b)(2), (pandering a minhor under 16 years of age)
(Count 4); and two counts of Penal Code section 236.1(c)(1), (Counts 7 and 8) -
(human trafficking of a minor.) A prior strike conviction was found true,
Defendant was sentenced to an aggregate determinate term of 20 years.

I |

The lnformaﬁon alleged these violations occurred between the dates of

October 7, 2011 and December 7, 2011,
| .

The following summary of the facts as they relate to Noah Webster are
derived from the Court of Appeal opinion, pages 6-7. A copy of the Third District
Court of Opinion is atfached as Exhibit “A’".

Wrlt of Habeas Corpus Petitioner: Tohy Khong
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One of the witnesses in the investigation qf this case was then-Officer
Noah Winchester of the Los Rios Police Department. (Noah Winchester will be
referred to as Winchester In these pleadings.)

Winchester testified that on December 7, 2011, he was on patrol at
Cosumnes River College. A ;rehicle drove by playing loud music. Winchester
initia‘t_ed a traffic stop. The.drive'r of the vehicle appeared to be nérvous.

. Winchester identified the drlver as “Stephen.” A female passenger appeared to

" be ‘overly nervous.” Winchester asked the passenger to step. away from the
vehicle and aécompany him to his vehicle. The passenger, according to
.Winchester, told her name was 8.T. Winchester warned her that providing false
informaﬁop to a police officer is a crime. The young, 14-year-old passenger, told
her name was C.T. Winchester searched C.T.'s purse and found contraceptive
pills, 20 to 30 conQoms, aﬁd other ltems of that nature. Winchester put C.T. in
the back of his patrol car and returned to Stephen.

Winchester noticed that Stephen’s phone was ringing contlhuously.
Accordling to Winchester, Stephen gave permission to look at the phone.
Winchester noticed a number of missed calls. The caller ID identifled the caller
as "Tony Khong.l"

Additionaily,‘Winchester saw a text message on the phone from “Tony
Khong" which read, “grab the girl and dip, Nigga.” According to Winchester, in.
his experience, that message would be telling the recipient to “go, run.”

Winchester testifled that this text message was received during the time the

Wrlt of Habeas Corpus ' Petitioner: Tony Khonhg
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vehicle stop was ongoing. Winches‘ter obtained g photograph of defendant and
showed It to C.T. C.T. identified the person in the photograph as the defendant,
Tony Khong. Winchester contacted C.T.'s father since CT had been reported
m[ssir{g on November 10, 2011. '
* This initial contact betwcf:en Winchester, C.T., and the defendan‘t led to the
subsequent investigation that provided the remaining evidence produced at trial,
L V.

Petitioner's attorney was informed of these articles and all articles
attached to this Petition were copled from the Internet from apparently reliable
* sources 6f information. The copies of those articles are attached to this Petition
and referenced below.

An article dated July 21, 2016, "Ex-California police officer charged with
on-duty sexual assault of five women” (A copy of which Is attached as Exhibit
"B"), indicates among other factuél/allegations that Winchester assaulted two
victims in Sacramento in 2013, One of the two alleged attacks occurred during
the summer of 2013 when he to;d the 17-year-old victim to get into his car, The
assault then o.ccur,red. The article indicates the com;ﬁon thread amongst the
vietims Is “that the women appeared to be vuinérable or disadvantaged in some
way. \éome may have been homeless or ‘living in tough times'...." The article
further notes that Winchester would take them to differenf(loca,tions,“including a
motel room. The article further notes that when Winchester worked at the Los

- Rios District, "Sacramento police bégan a sexual assault investigation of him but

Wit of Habeas Corpus Petitioner: Tony Khong
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ho charges were *file‘c;." Further, that the “probe began in 2018 and the Los Rios
officlals were notiﬁeg of It at the time.” Apparently, a second investigation
relating to sexual assault allegations was conducted by the Sacramento County
Sheriff's Department involving a 2013 incident not reported until 2015, (Exhibit
B

V‘ ' .

In a Sacramento Bee article, the writer indicates Winchester was being
investigated by the Sacramento Cou‘nt.y Sherlff's Department. The investigation
involved a 20‘13 Incident that was not reported to authorities until 2015. Those
investigations remained open. (Attached as Exhibit "C"))

Vi,

In yet another article, Winchester had assaulted the first of two victims in
Sacramento in the summer of 2013. The attack involved a 17-year-old victim
near the campus. Winchester “told her to get into his car, and that's when the
sexual assault occl.irred." Winchester's five victims all appeared to "be
vulnerable or disadvantaged in some way. Some may havé been hoxﬁeless or
"living In tough times.”

~ The Sacramento District Attcsrney’s office was interviewed and confirmed
that thé office was investigating two allegations of sexual assault by Winchester

while he was a Los Rios officer, (Attached as Exhiblt “D.").
o

Writ of Habeas Corpus ' Petitioner: Tony Khong
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Vil,
Petitioner's trial occurred from April 1, 2014 thyough April 10, 2014.
Vil

On July 20, 2016, a Felony Complaint was filed against Noah White |
Winchester In San Mateo Count;/. (Case Number 16SF008803A) (A true and
cortect copy of the complaint is attached as Exhibit ‘E".)

Petitioner's attorney, upon learning of the articles printed about
ijcbester (Exhibits B, C, D), requested a copy of the Complaint or any
Amended Complaint filed in San Mateo Superior Court. This request was made
in a letter dated September 19, 2016. During the week of December 10, 20186,
the San Mateo Supetior Court clerk responded to Petitioner’s attorney that the
request Was being processed. Petitioner's attorney received a copy of that
complaint (Exhibit "E”) before February 7, 2017,

\ IX.

" The extent of the investigation relating to the pro§eoutlon’s witﬁess. Noah
Wlnéhester is unknown to Petitioner. Petitioner réquests this Court to direct the
Sacramento County District Attorney's office to conduct such an investigation
and relay to the Court and counsel, if the Court so directs, the results of such
investigation. In addition, Petitioner requests that this Court order the production
of any and all information relating to the investigation of Noah Winchester,
including, but not limited to the dates any comp!a}nts about Noah Winchester

were receivéd by any law enforcement. Further, Petitioner requests that this

_ Writ of Habeas Corpus : Petitloner: Tohy Khong
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Court make any additional order consistent with the prosecution’s duty to
disclose evidence relating to Noah Winchester,

X

The contentions in support of this petition are fully set forth in the
accompanying points and authorities which are incorporated by reference herein.
Xl,
Mr, Khong has ho plain, speedy, or‘adequate rémedy at law.
The allegations and information contained in the Petition for Writ of
Habeas Corpu.s. Judicial Council Form MC-275, is incorporated by reference as
if fully set forth in these attached statement of facts, statement of the case,
points and authorities, and any attached Exhibits.
PR,AYER FOR RELIEF
WHEREFORE, Petitioner, by and through his attorney, James M. Warden
respectfully pray that:
A writ of Habeas Corpus be lesued by this Court directing the Superior
Court for' Sacramento County to fake one of the following actions: (1) Vacate
and reverse defendant's conviction and release defendant; (2) vacate
defendant's conviction and allow a new trial to occur as quickly as trial counsel
may be available and prepared; (3) direct the Sacramento Cotimty District
Attorney's office to disclose to court and counsel the information relating to Noah
Winchester's Investigation consistent With the continuing duty of counsel to

disclose potentially exculpatory evidence pursuant to Brady v. Maryland (1963)

Writ of Habeas Corpus Petitioner: Tony Khong
Page 7 of 16 ‘

App. 310 ER1111



ﬁ"ﬁ

Case 2:18-cv-00580-KIJM-DB  Document 14-4 Filed 08/29/18 Page 18 of 97

373 U.S. 83, and/or, (4) issue an order to show cause and directing that
discovery be provided to defense counsel for the purpose of reviewing for any
further argument that may be appropriate relating to any Brady/discovery issues;

and , (b) for any other rellef as this Court may deem just and proper.

DATED: 7] /90}17 | Bespectiuly submited,
7V Petltloner
TONY
Writ of Habeas Corpus Petitioner: Tony Kh.on;;"
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VERIFICATION
I { 'ﬁﬂd\mMﬁ ", declare ’Ehat [ have read the attachgd documents
and know the contents thereof to be true of my own knowledge, except as to
those matters which are stated on information and belief, and as to iho’§e
‘matters, | believe them to be true.
| declare under penalty of perjury that the foregoing Is true and correct.

Executed this ' J N 90 54017 P ', Callfornia,

Writ of Habeas Corpus Petitioner: Tony Khong
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POINTS AND AUTHORITIES. : ‘
" 1. Once the Petitioner state a prima facie case for relief, the Court must
issue an order to show Cause. (California Rules of Court, Rule
4.851(c); (Durdines v. Superior Court (1999) 76 Gal.App.4" 247, 249,

As this Court knoWs. “an otder to show cause is a determination that the
petitioner has made a showing that he or she may be entitled to relief. It does
not grant the relief;ought in the petition.” (California Rules of Court, Rule
4,561(c)(3); see People v. Romero (1994) 8 Cal.4" 728, 740.)

In determining whether a prima facie case exists, the court accepts the
faéts stated in the petition as true and ‘makes a preliminary assessment’ whether
the petitioner would be entitled to relief if those facts were established.
(California Rules of Court, Rule 4.551(c)(1).)

ln‘this. case, there is a prima facie showing when a critical witness for the
prosecytion, who tesfif{ed in the present case, was, at some point, being
investigated for simllar and serious crimes. Such Information would have
potentially affected the jury's decision and would have Eeen information the
defense would have been entitled to have and review.

Il. Generally, discovery in habeas corpus proceedings are not available until
an Order to Show Cause has heen issued. However, exculpatory
evidence should.be provided regardless of the issuance of an Order to
Show Cause. :

The nature and scope of discovery in habeas corpus p‘roceedings has

generally been resolved on a case-by-case basis. (In re Scotf (2003) 29 Cal. $th

783; 814.) The reciprocal discovery provisions of Penal Code section 1054-

Writ of Habeas Corpus X Petitloner: Tony Khong
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-

1054“..1 0, by anﬂalogy‘, make it appropriate for this Court to order discovery to be
"provided to petitioner’s counsel. | '

Even If no party hés- requested discovery, if this Court believes discovery
Is necéssary to snsure a full and fair hearing and a.determination of the case,
the Court has the discretion to order discovery on its own motion. (Board of .-

| Prison Terms v. Superior CoiJl‘t (2005) 130 Cal.App.4™ 1212, 1241.)

' Further, if there is exculpatory evidence, such evidence should be
provided r‘ega‘rd‘tess of the igsuance of an Order to Show Cause. (Brady v.
Maryland (1'9623)'3.73 U.S. 83; People v. Garcla (1993) 17 Cal.App4th 1189.

In the p}esent case, the ultimate question to f:e answered is.whether or
not Noah Winshester was bé‘ing. investigated by any law enforcemén_t agency
before o during the time of Petitioner Khb.ﬁg‘s trial,

There may be inh_grent diffieulties with obtaining, disseminating, and
reviewing‘ the discovery in this matter because there Is the pending ctiminal
ch,arg'es pending agalhst Noah Winchester. These difficulties may be managed
by first obtaining the underlying reports and having t-hé Court review, in camera,
thiose records for further determination as to the merits of Petitioner's claims. A
referee may be appointed for the p-urpoée of corid_uot'i'ng such a‘ review and
making Its report to this Court. Or, this Court could order the documents
broduced to counsel ‘under a -p'rot_e'ctivg order for review and further presentation

of argumeri.

* Writ of Habeas Corpus ' Petitioner: Tohy Khong
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lll. The prosecution’s duty of disclosure does not end even when the trial Is
over,

The duty to disclose materlal, exculpatory evldenée, does not end when

the trial is o'ver. “[Alter a conviction the prosecutor also is bound by the ethics of
his office to inform the ‘appropriate authority of 'aﬁer-acquired or other information |
that casts doubt upon the correctness of the con‘vict'ion.." (Imbler v, Pachtman |
(1976) 424 U.S, 409, 427, n25. See also, People v. Johnson (2006)‘142
Cal.App.4™ 776, 782.)‘(prosecutor 1m_p.ro;$erly withheld police reports of gang-
related Incident involving chief prosecution withess that occurred between
defendant's first and second trials.) (See also, People v. Kasim (1997) 56
Cal.App.4™ 1360, 1377; People v. Garcla (1993) 17 Cal.App.4™ 1169.)
It appears from some of the information contained in the newspapers
articles that the Sacra;nento District Attorney’s Office was interviewed, at some
point, about the allegations concerning Noah Winchester. Defense counsel does
not know the particulars of when that occurred, what i'nformatlon the Sacramento
District Attorney’s Office f}ad, the extent of the information available to law
enforcement at any relevant time. It is appropriate for this Court to Order a
response by the prosecutor's office to address, at least, the initial Issue
presented.
If the prosecutor's office or the law enforcement agencies had or might
have had information relating to the credibility of Noah Winchester, then that

. information should have been provided to defense trial counsel, even absent a

Writ of Habeas Corpus - Petltioner: Tony Khong
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. .
request. (Brady v. Ma‘ryland'(iigéS) 373 U.S. 83, 87. See ajso United States v,
Bagley (1985) 473 U.S. 867; United States v. Agurs (1976) 427 U.S. 97, 107;
Giglio . Unied States (1872) 405 LS. 150, 154 |
. Furthet, Noah Winchester was a material withess, Winchester was the
first officer to make contact with the alleged victim; He was the first to take a
,staterg;ent from the alleged victim In this case. In addition, during dellb,e‘rations,
the jurors requested Noah Winchester's testimony for read-back but then later
changed their minds during deliberations. (A copy of pages 275-277 of the
Clerk’s. Transcript on Appeal Is a@tached as Exhibit “F" in support of the assertion
that Noah Winchester was étmater‘ial witness.) Also, it appears thgt soﬁé ofithe
: “ conduct alleged for which Winchester Is currently charged seems to have
similarities t,o' some of the factual aspects of the case for which Petitioner waé
.convicted. In .ahy case, the prosecutor's duty to disclose evidence favorable to
the af:c.used extends to evidence that may reflect on the credibllity of a material
witness. (People v. Ruthford (1975) 14 Cal.3d 399, 406, overruled on other
grounds in /n re s.assoun'ién (1995) 9 Cal.4™ 535, 545.)
Finally, the prosecutor's duty of AIsclosure extends to all material evidence

.or: material information that is favorable to the accused, and ié in the possession '
of the prosecutor, investigating law enforcéme'nt agency, or other gevernmental
agency that is.part of the “prosecution ';ceam." (In re Brown (1998) 12 Cal.4th 873, .
879; Strickler v. Greene (1999) 527 U.S, 263; Kyles v. Whitley (1995) 514 U.S.

449, ‘Sée also, Penal Code section 1054.1.)

‘Writ of Habeas Corpus , Petitioner: fohy Khong
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In the present case, it appears that Noah Winchester, a material wItneés
whose cr'edibi{itg( was ‘at issue at trial, com'mitted sexual'assaults about
Septetnber in 2013, Petitioner's trial ocourred in April 2014. Noah Winchester's
victims appeared to be “vulnerable or disadvantaged” In some way. .The victim in
Petitioner's trial was homeless or a tunaway or had other attributes of
vulngrability. Sacramento law enforcement beganan investigation Yvhen, ‘
Wirichester worked at the Los Rios District. Winchester worked at {h’e Los Rios.
District whien he first contacted the alleged victim In Petitioner’s case. Los Rios
officials were notifled of the probe in 2013, .

" Based on this informiation, a prima facie showing that Petitioner 'm_a&r be
entitled to the relief requested.

DATED: 7/20 '/’1’7

U 7
Y. _Petiticher
TONY KHONG

Wiit:of Habeas Gorpus Petitioner: Tony Khorig
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PROOF OF SERVICE ‘ /

.
~

| amig citizen of the United States and a resident of the County of E

et A A

Dorado. | am ayer the age of eighteen years and not a party to the/dbove-
entitled actlon; myMusiness address is James M, Warden, Atiéney at Law, P.O. ;
Box 19150, South Lake Tahoe, CA 96151, |

On the date below)\| served the following docyment(s):

Petition for Writ of Haheas Sprpus and all gftached documents

( \/) BY MAIL. | caused such velope Aith postage thereon fully prepaid, to
be placed in the United States Mai\at Sguth Lake Tahoe, California, addressed
as follows:

- Sacramento County Superlor Coyf

720 Ninth Street
Sacramento, CA 95814

Attn: Honorable Ben Davigdian
Trial in Department 37

Office of the District/Attorney
Sacramento Coupty

901 G Street

Sacramento, GA 95814

| declare upder penalty of perjury that the foregoing Is true angd correct.

gcuted on April 4, 2017, at South Lake Tahoe, Califoriyja.

Writ of Habeaé Corpus Petitioner: Tony Khong
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NOT TO BE PUBLISHED

ERA N

Filed 6/8/16 P, v. Khong CA3

lying on opinions riot certified for
B g O g O O Mo Tar publication

Call omia Rules of Court, rute 8.1115(a), pronibits courts and
f d pyblish [3 tied b le 8,
8?@’:'33’5&’&1’?(5‘1&'3 fo”r“puf‘}':o"s%:é? 2h78 fPpg tled by rule

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
THIRD APPELLATE DISTRICT

(Sacramento)

THE PEOPLE, C076416
Plaintiff and Respondent. (Super. Ct, No, 12F05779)
V.
TONY KHONG,
Defendant and Appellant. |

A jury found defendant guilty of two counts of pimping 2 minor under 16 years of
age (Pen. Code, § 266h, subd. (b)(2) (counts one & two)!), one count of pandering a
minor under 16 years of age (§ 266i, subd, (b)(2) (count four)), and two counts of human
trafficking a minor (§ 236.1, subd. (c)(1) (counts seven & eight)), The trial court

sentenced defendant to an aggregate determinate term of 20 years.

! Further undesignated statutory references are to the Penal Code in effect at the time of
the charged offenses.
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On appeal, defend'ant contends that the prosecutor committed misconduct in her
closing argument by: (1) using a puzzle analogy that reduced the burden of proof’ (2)
referting to matter outside of the record to establish the veracity of the prosecution’s
primary witness; and (3) appealing to the 'passions of the jurors. Defendant asserts that
these instances of prosecutori:al misconduct. individually and cumulatively, resulted in
prejudice, and. consequently, the judgment must be ‘reversec‘i. Defendant also asserts that,
insofar as his contentions have been forfeited, he was deprived of his constitutional right
to the effective assistance of counsel, Finally, deféndant contends that the trial court
abused its discretion in sentencing him to the upper term on count seven,

We conclude that the instances of alleged prosecutorial misconduct raised by
defendant either did not constitute misconduct or did not result in prejudice.
Furthermore, defendant was not denied the effective assistance of counsel. We also
conclude that the trial court did not abuse its discretion in sentencing defendant to the
upper term on count seven. '

We modify the judgment to correct the trial court's section 654 sentencing error.
Given that the trial court chose to exercise its discretion to impose the upper term on the
base term count, it is clear the trial court would impose the maximum sentences on the
counts that are subject tp section 654 if we were to remand, Adcordingly, we: (1) '
impose upper term sentences of eight years on counts one and two, pimping a minor

under 16 years of age (§ 266h, subd. (b)(2)). and stay eiecution of those sentences

“pursuant to section 654; and (2) impose an upper term of ¢ight years on count four,

pandering a minor under 16 years of age (§ éééi‘ subd. (b)(2)), and stay execution of that

sentence pursuant to section 654,
As so modified, we affirm the judgment,

~o
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FACTUAL AND PROCEDURAL BACKGROUND
The Charges and Enlhanccment Allegation

Defendant was cha.rged \;w'th two counts of pimping a minor under 16 years of age
(§ 266h, subd. (b)(2) (counts one & two)), two counts of pandering a minor under 16
years of age (§ 266i, subd. (b)(2) (counts three & four)), unlawful sexual intercourse with
4 minor undcr 16 years of age (§ 261.5, subd. (d) (count five)). and twao counts of human
trafficking a minor (§ 236.1, subd, (c)(1) (counts seven & sight))2

It was further alleged that defendant had a prior serious felony conviction within
the meaning of section 1192,7, subdivision (c¢). rendering him eligible for second strike
sentencing (§§ 667, subds. (b)-(i), 1170.12),

The People’s Case-in-Chief

S.T., a minor, was 17 years old at the time of trial, [n 2011, when S.T. was 15
years old, she met a girl named C,T., also a minor. On a day approximately three weeks
after S, T. met C.T,, she received a text from C.T. asking her to pick her up from a gas
station in Elk Grove. At the time, 8, T. was with her friends Tyrone Tran. whom she had
known for five years, and defendant, whom she had Just met that day through Tyrone.
Defendant, Tyrone, and S.T. went to pick up C.T, in defendant’s car. Defendant then
dropped S, T. off at her home,

Approximately one week later, 8.7, decided to run away. She was experiencing
difficulties at home; she testified that her mother “was not really mom material.” When
she decided to run away, S.T. called Tyrone and asked him to pick her up, Tyrone took

S.T. to his house, A day or so later, ST again met up with C, T, and they began to spend

time together,

2 Count six charged Stephen Tran with unlawful sexual intercourse with C.T. He is nota
party to this appeal.

(@5 ]
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Having run away from home, S.F. moved around to “[1jots of places.” She did not
have a job or any way to earn a paycheck, and C. T, bought l’éod‘ for her. S.T. did not
know how C.T. made nioney, but she did sometimes see C.T, leave with defendantto go

somewhere, Defendant would be talking on the phone and he would leave the room.
C.T. would leave with

$.T. did not know where

When he returned, he would tel] C.T. that she had work,
def‘endant and she would return approximately an houn later.
C.T. wou!d go, but ' when she returned, C.T. would havu money and food.

At some point during the tiine between October and December 201 1, defendant
had a conversation with S.T. about how she coutd earn money. Defendant told 8. T, that
she “could either do this or [she] can just work at the strip bar.” When defendant stated
she could “do this,” S.T, assumed that he was g'ct‘erring_ to prostitution, She had never
engagéd in présiitution before. S.T. knew it was wrong, she did not want to do it, and she
knew that it would be a bad decision. but she felt pressured. SI initially refused.

C.T. continued to pay for S.T.'s food. Approximately two weeks afler defendant’s
conversation with S.’Ii-.. C.T. talked t0'S.T. and asked S.T. to help her. C.T. told S.T. that
they both had to *do this in order to have a hvm{, S.T. felt bad that C.T. continued to
provide food for her, *She felt that she could no longer let C. T, do everything for her, and
that she needed to contribute, After considering the matter for some time, S.T. “decided
to do it.” Thereaﬁer, she engaged in approximately 30 acts of prostitution. '

S. T did. not find her awn customers. Defendant made the arrangements.

Defendant would receive a call, feave the room, return. and tell S.T. and C.T. that they

had work. Defendant was the only person who told her when she had work. Defendant,
Tyrane, or Stephen Tran would diive them (o their destination. usually a motel,
Sometimes Stephen would drive her to customers” homes. Tyrone had introduced S.T. to
Stephen Tran at soine point afier S.T. had run away, If "T‘yrope or Steplien drove,
defendant would tell them what to do. She Gevci‘ saw Tyrone or Step,hen m?ke the

arrangements:
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At the motel, a man would be waiting out front. They would follow the man toa,
mote} roo'm. Once in the room, they would not discuss with the man how much certain
acts would cost, Instead, they would “just automatically do it." meaning either vaginal or
anal intercourse. Sometimes S.T, and C.T. would go together, and other times they
would go individually. When they went together, one of them would have intercourse
with a customer while the other Waited outside. S.T. would use condoms provided by
defendant, Tyrone, or Stephen. After engaging in intercourse with S.T.. the man woui'd
give money either to S. T, or to defendant. Defendant would be waiting outside when
they were done. S.T. would receive §40 for cach occurrence. She would give defendant
$20. The amount of money she gave defendant was “[djue (o the sex act,”™ When asked
why she gave defendant $20, 8.T. said, “It was for respect. For me, he let me sleep over.
He gave me a roof over my head. He gave me food. [{] | mean, he gave me a living,
like, although it was hard for me."” S.T. would keep the ather $20. S.T. testified that she
also bought food for det‘endant. also for “[rlespect.” S.T. never gave Tyrone ot Stephen
money when they drove her, S.T. engaged in prostitution from approximately October
2011 to December 2011,

During 'th.is period of time, 8.T. was staying at dcf'endan}‘s house.and Tyrone's
house, When she stayed at defendant's house. she stayed in his room with him. S.T.
testified that defendant’s bedroom was on the gr(')und Toor, *[r]ight next to™ the garage.
They entered the home through the garage. C.T. would sometimes stay in that room as
well. They would all 'sle'cp in defendant’s bed, $.T. testified at trial that she had sex with
defendant ort one occasion.® Defendant told her that he wag “testing [her] to see if it was

easy for [her] to have sex with clients,” S.T. was not sure whether she ever saw

3 At the preliminary hearing, S.T. testified that she did not recall ever having sex with
defendant. :
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defendant and C.T. having intercourse. However, S.T. saw “a lot of movements on the
bed,” leading her to believe that defendant had sex with C. T,

Eventually, S.T. stopped participating in prostitution, S.T. was at defendant’s
héuse when defendant told her that C.T. and Stephen had heen contacted by a police
officer and that they had to go because S.7. and C.T. were “hot right now,”™ S.T, assumed
that meant that the police were looking for them. Defendant took 8.T. to Tyrone's house!
That was the last time S.T. saw defendant until trial, |

Detective Derek Stigerts, assigned to the FBI's Innocence Lost Task Force dealing

with juvenile prostitution cases, testified as an expert in juvenile prostitution, Among

other things, Stigerts testified that it was uncommon for prostitutes to buy food for their
pimp out of respect. He testified that. customarily, pimps have the money, and therefore
“it's usually the other way around . , .. although he testified that he had “seen where it
does happen.”

Officer Noah Winchester of the Los Rios Police Department, which warked
directly for the Los Rios Community College District, testified that, on December 7,
2011, he was on-patrol at Cosumnes River College, A vehicle drove by playing loud
music. Winchester initiated a traffic stop. The driver of the vehicle: appéared to be
nervous. Winchester identified the driver as Stephen. A female passenger, who looked
very young and who Winchester thought may be truant from a local school, appeared to
be “averly nervous.” Her hands were shaking. her eyes were darting around, and she
could not sit still. Winchester asked the passenger tb step away [rom the vehicle and
accompany him to his vehicle. She initially told Winchester her name was 8.T. After
Winchester warned her that providing false information to the police is a crime. the
passenger stated that her name was C.T., and gave her date of birth, indicating that she
was 14 years old. Winchester searched C.T."s purse and discovered several emergency

contraceptive pills, 20 to 30 condoms, and other items of that nature. Winchester placed

C.T. in the back of his patrol car and returned to Stephen.,
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Winchester noticed that Stephen's phone was ringing continuously. Stephen gave
Winchester permission to look at his phone. and Winchester observed that there were a
number of missed calls. The caller ID identified the caller as *Tony Khong.”
Additionally, Winchester saw a text message on the phone from “Tony Khong™ which
read, “grab the girl and dip. Nigga.” In Winchester's experience. that message would be
telling the recipient to “go, run.” Winchester testified that this text message was received
during the time the vehicle stop was ongoing. Winchester obtained a photograph of
defendant and showed it to C. T, She identified the individual in the photograph as
defendant. Winchester contacted C.T."s father. as C.T', had been reported missing on
Novermber 10, 2011,

C.T.'s father testified that he was contacted by the Los Rios Police Department on
December 7, 2011, and'that the police indicated that they had his missing daughter, He
picked her up and returned with her to their home in QOroville.

Sergeant Jeff Morris of the Sacramento Police Department testified that, on or
around December 19, 2011, he began investigating allegations of pimping; pandering;
and human trafficking of minors by defendant. Morris spoke with Winchester about his
encounter with Stephen and C.T., Morris obtained a statement from C.T', on January 17,
2012, at her residence in Oroville. At that time, C.T. was 15 years old. A little overa

month later, Morris interviewed S.T. at her residence. She was also 15 years old at that

[

time,
Eventually, C.T. ran away from home again. At the time of trial, C.T."s father had

not spoken with her in about a week, and he had not seen her for three months. He did

not know her whereabouts,
Cathy Barker was employe'd by the Sacramento County District Attorney's Office,

and she was assigned to assist in the investigation of this case. She had met with C.T.
three times between March and June 2013. Barker described Her subsequent attempts to

get C.T. to appear at the preliminary hearing in this case. On the night before the

7
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preliminary hearing, C.T. contacted Barker and told her that she would appear at the
hearing, but, the following day. she did not show up. Barker and other authorities
continued to look for C.T, as the trial date approached, but they were unable to find her,
and she did not testify at trial.

Defendant's Case

Muey Sactern testified that she was married to defendant’s brother.' Until 2013,
she and her husband and their four children lived in thie same house as defendant as well
as defendant’s father, As of October 2011, Saetern only worked a few days a month, and,
otherwise, she would be at home. Saetern testified that. during the period between
October and December 2011, she never saw defendant bring any girls home, She
testified that, had defendant brought girls or women home, she would have remembered
it. Saetern had not heard of C.T. or S.T.. and she never saw either of those girls at the
house. However, Saetern also testified that defendant's bedroom was on the ground floor
and all the other bedrooms were on the second floor, She also said defendant's room was
located near the door to the garage.

Lani Khong,4 defendant’s sister, testified that she waé at the house in which
defendant lived three or four times.a week during the period between October and
December 2011. She never saw defendant bring girls to the residence. Lani had not
heard of C,T, or §.T. Lani testified that there was a general restriction in the house that
defendant could not have people over because of the children who lived there.

Stipulation
The prosecution and the defense stipulated that, if Detective Morris was recalled,

“he would testify that on February the 6th of 2012, he contacted Muey Saetern at the . .,

4 Because she shares the same last name with defendant. we refer to this witness by her
first name,
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residence [where defendant lived]. wherein she stated that [defendant] does not work and
gets home late at night and leaves the residence in the morning.”™
Verdict and Sentencing

The jury returned verdiots, finding defendant guilty of two counts of pimping a
minor under 16 years of age (§ 266h. subd. (h)(2) (counts one & two)), ene count of
pandering a minor under 16 years of age (§ 266i. subd. (b)(2) (count four)), and two
counts of human trafficking a minor (§ 236.1. subd. (9)(}) (counts seven & eight)). The
Jjury found defendant not guilty of one count of pandering a minor under 16 years of age.
(§ 266i, subd, (b)(2) (count three).) The jury could not reach a verdict on count five.
unlawful sexual intercourse with a minor under 16 years of age (§ 261.5, subd. (d)), and
the trial court declared a mistrial as to that count. On the prosecution’s motion. count
five was later dismissed in the interest of justice,

The trial court found the allegation of defendant ‘s prior strike conviction of
burg!ar); in the first degree to be true. Defendant’s Romero motion to dismiss the strike
conviction was denied.

The trial court sentenced defendant to an aggregate term of 20 years calculated as
follows: the upper term of eight years on count seven, human trafficking a minor
(§ 236.1, subd. (c)(1)), doubled to 16 years for the prior strike conviction, and a two-year
consecutive term (one-third the midterm) on count eight, human trafficking a minor
(§ 236.1, subd. (c)(1)). doubled to four years for the prior strike convictioﬁ. With regard

to counts one, two, and four, the court stated: I think I will not sentence, 1'm going to.

stay those pursuant to 654 rather than (o sentence.” -

5 People v. Superior Court (Romero) (1996) 13 Cal.4th 497, 529-530.
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DISCUSSION
I.  Prosecutorial Misconduct
A. Defendant's Contentions
Defendant contends the prosecutor committed muitiple acts of prejudicial
| misconduct in her closing argument, Specitically. defendant contends that the prosecutor

committed misconduct by: (1)‘ employing a puzzle analogy in closing argument that
reduced the burden of proof: (2) referring 1o matter outside of the record to establish
S.T.'s veracity; and (3) appealing to the passions of the jurors. Defendant'did not object
at trial and thereby failed to preserve for appellate review his right 10 challenge the
alleged misconduct. In any event, we conclude that defendant’s contentions are without
merit, or that any misconduct was nol prejudicial,

B. Additional Background

I. Relevant Jury Instructions
Inits jury charge, the trial court instructed the jury with CALLCRIM Na. 220 as

" follows: “The fact that a crimiﬁa! charge has been filed against the defendant is not
evidence that the charge is true. You must not be biased against the defendant just
because he has been arrested, charged with a crime. or brought to trial. [§] A defendant
in a criminal case is presumed to be innocent, This presumption requires that the People
prove a defendant guilty beyond a reasonable doubt. Whenever 1 tell you the People
must prove something, I mean they must prove it beyond a reasonable doubt unless |
specifically tell you otherwise. [f] Proof beyond a reasonable doubt is proof that leaves
you with an abiding conviction that the charge is true. The evidence need not eliminate
all possible doubt because everything in life is open to same possible or imaginary doubt.
[] In deciding whether the People have proved their case beyond a reasonable doubt,
you must impartially compare and consider all the evidence received throughout the

entire trial, Unless the evidence proves the defendant guilty beyond a reasonable doubt,
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he is entitled to an acquittal and you mus! find him not guilty.” (CALCRIM No. 220, as

given to the jury in this case,)
The court also instructed the jury. as set forth in a portion of CAL.CRIM No, 222,

that “[n]othing that the attorneys say is ¢vidence. In their opening statements and closing
arguments, the attorneys discuss the case, but their remarks are not evidence. Their
questions are not evidence, Only the witnesses® answers are evidence,, The attorneys’
questions are significant only if they helped you to understand the witnesses’ answers, |
Do not assume that something is true just because one of the attorneys may have asked a
question that suggested it was true.” (CALCRIM No, 222, as given (6 the jury in this
case.)

Also, the court instructed the jury from CALCRIM No. 200 as fallows: “Do no
let bias, sympathy, prejudice, or public opinion influence your decision, ... [{] You
must follow the law, as | explain it to you, even if‘yc;u disagree with it, If you believe that
the attorneys’ comments on the law conflict with my instructions, you must follow my
instructions."”

2, The Closing Arguments
As the prosecutor commenced her closing argument. she told the jury: “During

Jury selection, [ told you that I'm a Deputy District Attorney. a prosecutor for Sacramento
County. As a prosecutor, it is my job to prosecute erimes against our community. [f]
The ctimes of pimping, pandering, human trafficking and statutory rape are not only
crimes committed against the unfortunate juvenile victims, but rather, they are crimes
committed against our community, [Y] That pricinp[le] holds true especially if you are a
14+ or a 15:year-old girl from an immigrant family, When crimes are committed against
the weakest and most vulnerable victims of our community. it offends our peace and it
offends our dignity. It begs for justice not only for {C.T.] and ftor [S.T.], but for every
single one of us in our community.” She continued: “All of you got a glimpse into a

segment of our community that many of you would never have witnessed but for being

Il
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Jurors in this case, [1] You got a front row seat to a bitter reality [ ()r some children in our
commiunity.”" As she proceeded in her closmg ar g,umenl the pr mwutor stated, “*What
you saw in this courtroom is the true, rcal-htc reality. It's gritty, it's cold. and it’s dark.
You probably could not identify with [S.T.1's situation, She’s nothing like you.™ The
prosectitor went on to explain, “[N]o one is beneath thé law., What that means, you don’t
have io be beautiful. You don’t have to be smart. You don’t have to be articulate, You
don’ thave to have a mom that loves you to deserve equal justice under the law,™ The
prosecutor further reiterated, “lepmg pandering. human trafficking and statutory rape
are sex crimes, and they'ré commiitted against our community, and they offénd the
dignity and peace and spirit. of the human soul.” The prosecutor then followed that
statement with, “T ask you to consider and trea [’«S.‘l"',] and [C.T.} with the same dignity
and empathy that they deserve because they are human beings,”

Durmg a subsequent pornonﬁoi her closmg, argument, after clmuqsmg ST.'s
testimony at length, the prosecutor stated: “ just want to bring up one little -~ little point
here. [f] It is very difficult to talk  about sex in public. [{]...[]] Jfust think about this.
[] In your day:to-day life, how often are you discusting at length, in detail sex? [1]
When I went to & training course one time for this continuing education. we have to do
. this for our Bar -- to ke.‘e.p our Bar card. During the training course -« it was a sexual
assault, pro,sgcution training course -- and the instructor -~ it was a small group, but =

probabl)'/ about 30 of us, [1] We're all at the little tables, and the.i'nstrucbor says okay. -
Right before lunch he says, you know, we'te going (o take a break. We're going to have
funch. [] When we c.ome'back. I want you to be prepared Lo discuss the following: [:1]]
'I'm going to choose one of you to sit at this chair at the front of the room, and | want you
10 be - to be prepared to discuss your last sexual cﬁqwricnce with the entire class. [ﬂ
I'm going to ask you when it was. 1'm going to ask you where it was. I'm going to ask
you who it was with, I’'m going to ask you what you did. I'm going to ask you all of the

sexuai,\stufft'hat',hé,.ppen‘ed during that. I'm going to ask you all the details. [4] Sobe

12
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prepared to discuss that, and ']l be picking one of you. [4]... {4} I come back after
Junch, about ten absent people didn’t come back. [9] And the instructor said to us, he's
like how did that make you feel? [q] ... [{) Me's. like. I'm not going to call one of you
by the way. I wanted you -- I wanted to know what that made you feel like, because that
is what .the victim of a sexual offense will go through when she comes into the courtrc;om
and she's questioned at length for perhaps a day, direct examination. cross-examination,
redirect on all the specific details of that incident. []] It's not an easy thing to do, Ladies
and Gentlemen, let alone a young girl who. ag you know, is not a very articulate person
and not articulate about these [sic] sexual stuff'. ... [Y] This wasn't easy, and at any
point in time [S.T.] could have pulled the plug and said okay. She didn't. And 1 think

1

that's something, when you judge credibility, you should consider.”™ The defense did not
object to these comments,

After discussing the elements of the human tm(:‘f"rcking counts involving S.T, and
C.T., the prosecutor stated: “Consider everything in this case. You know, it's almost like
a puzzle. You've got cerfain pieces here and certain pieces there. and when you kind of
put the edges of that puzzle together -- that's usually how I do a puzzle. I'm not sure
about ydu -- you do the edges first, you pL‘lt all the same colors together, and then
ultimately you complete that puzzle. [{] Sometimes you're missing a piece. [{] You
ever do that, when you’re putting a puzzle together and you're, like, darn it. I'm missing
that one piece right there. But you still know what the puzzle -- the picture in the puzzle
is, whether it's like an Eiffel Tower or -~ [4] Last summer we were in Maul, and we -
there is a bunch of flip flops that we had. We were missing the toe part of one of the flip
flops. We still knew they were flip flops. [{] Now we're missing {C. 7.}, but we sure

have a clear picture of what that game was about even without her.l6! {9 L.adies and

6 Defendant omitted reference to this critical sentence in his appellate briefing.
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Gentlemen, I'm confident when you go back and deliberate. you®ll have no other choice
but to find the defendant guilty of every single ¢crime charged. [9] Thank you.™ Again,
the defense did not object to these comments,

Later, after the prosecutor finished her initial closing argument and the jurors were
excused for the day, defense counsel noted that the trial court had asked in chambers
whether defense counsel had a problem with the prosecutor’s closing argument. Counsel
recognized that the prosecutor’s Eiffel Tower puzzle analogy was reminiscent of the
prosecutor’s argument in this court’s opinion in People v. Katzenberger (2009) 178
Cal.App.dth 1260 (Karzenberger). In Karzenherger, the prosecutor used a visual display
of a puzzle being assembled to reveal an image of the Statue of Liberty. (la;. at pp. 1266-
1267.) The display in Katzenberger also employed a quantitative component in that,
once six pieces of the eight-piece puzzle were displayed. the prosecutor informed the
jury: “‘this picture is beyond a reasonable doubt." ...." (/d. at p. 1268.) This court
concluded that the prosecutor committed misconduct because the “*prosecutor’s use of an
easily recognizable iconic image along with the suggestion of a quantitative measure of
reasonable doubt combined to convey an impression of a |esser standard of proof than the
constitutionally rqquired standard of proof beyond a reasonable doubt.”™ (/bid.) Here,
defense counse} summarized his recollection of the issue discussed in Katzenberger,
stating that he was “bring[ing] that to the Court's attention because should there be an
appeal in this case, an appellate attorney and the Appellate Court will certainly look at
that. And it will be an argument made by the appellate attorney for the defense that
somehow Jowers the burden of proof, and that is not the way ! take the argument. [§]
But I wanted to make sure that there was a clear record on that case.™ (Italics added.)

The trial court stated that it had the same thought, but the prosecutor’s argument

here was different. The court further stated that, had the court thought the prosecutor was

reducing the burden of proof, the court would have intervened.
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For her part, the prosecutor said she did not display an image of the Eiffel Tower
on the PowerPoint slides, She said, “The only words that were on the Power[P]oint were
reasonable doubt.™?

During his closing argument, defense counsel emphasized the burden of proof. He
stated: “Now, in criminal cases, the Prosecution has a heavy. heavy burden of proving
the charges ‘béyond a reasonable doubt. It"s the highest standard allowed by law. []
And it’s such a high standard that the District Attorney gets to make a rebuttal argument.
the arguments I've made now, and that's only fair because she has that extremely high
burden of proof, [{] Many times I hear District Attorney(|s say well, yot know, people
get convicted everyday [sic] in this courthouse using that standard. to which my response
is, you know, juries everyday [sic] acquit people in this courthouse using that same
standard. It cuts both ways. [f] Now, you might be saying to yourself what is this
reasonable doubt that | keep ﬁearing about? {f] As the Court has instructed you, proof
beyond a reasonable doubt is proof that leaves you with an abiding conviction that the
charge is true. The evidence need not eliminate all possible doubt becausc_cv,erything in
life is open to some possible or imaginary doubt. [#]...[9] This is the highest standard
allowed by law, and it’s not 4 standard you use evc'rydny [sic] in your daily lives.”

C. Standaid of Review

¢ “A prosecutor’s conduct vialates the Fourteenth Amendment to the federal
Constitution when it infects the trial with such unfairness as to make the conviction a ‘
denial of dug process. Conduet by a prosecutor that does not render a criminal trial

fundamentally unfair is prosecutorial misconduct under state law only if it involves the

7 The record does not contain a paper copy of the PowerPoint slides used by the
prosecutor during closing argument. Other than the prosecutor’s statement, no other
evidence appears in the record as to what was displayed 10 the jury at the time the
prosecutor made the comments to which defendant now objects,
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use of deceptive or reprehensible methods to attempt to pt‘.l‘SUﬂdl(‘: either the trial court or
the_iury:" [Citation.] When a claim ol misconduct is based on the prosecutor's
comments before the jury, as all of defendant’s claims are, ™ *the question is whether
there is a reasonable likelihood that the jury construed or applied any of the complained-
of remarks in an objectionable fashion,' ™ [Cilation.] To preserve a elaim of
prosecutorial misconduct for appeal, a defendant must make a timely and specific
objection and ask the trial court to admonish the jury lo disregard the improper
argument. [Citation,]’ [Citation.] A failure to timely object and request an admonition
will be excused if doing either would have been futile, or if an admonition would not
have cured the harm.” (People v, Linton (2013) 56 Cal,4th ! 146, 1205 (L:’nton).l‘italics
added.)

D. Analysis

1. Puzzle Analogy - Reducing the Burden of Proof

Defendant asserts that the prosecutor’s use of the puzzle analogy diminished the
burden of proof by equating proot beyond a reasonable doubt to a matter used in trivial
everyday decision-making, Defendant asserts that this misconduct was prejudicial under
either the federal or state standard,

Initially, the People assert that defendant forfeited this ¢laim. In this regard, the
People assert that, while defense counsel at trial called attention to the matter, he did not.
in fact, assert that the proéccutor‘s remarks constituted misconduct. and he did not
request any admonition in reference to these remarks. We agree,

As we have noted, counsel did not ohject to the prosecutor’s remarks, and did not
request any admonition or curative instruction, Rather. he simply referred to
Katzenberger, stating that he was “bring[ing] that to the Court’s attention because should
there be an appeal in this case, an appellate attorney and the Appellate Court will
certainly look at that, And it will be an argument made by the gppcllaté attorney for the

defense that somehow lowers the burden of prool, and that is not the way I take the
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