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Petitioner received this Courts' Order April 28,2023, denying hi's motion dor
/eave, 7‘& sz:acd' /'n ;arma ,Daupej‘l_s ana( o!/'.smris_{i'hg /1/:5' wrf/ of /m/.uza_f Corﬁ(LS
Cfﬁng Rule 39.8. It appears From the Rule this Louct concluded the vreit was
frivolous i.e.,lacking a legal basis or leaal merit. Petitioner prays this
Lourt simply overlooked ond or misconstrued the claim which 15 on the

face of the record and proceeds n 6005/ foith in submi/f/ng this /oefi//an ’

FOI‘ /‘&he.ar;ne “

An assistant stote attorney for the sixth circuit filed an information alleqing
thot on October 5,199, Petitioner violated §794.011(2)(a) Fla. Stots. This stotute

S?Lcntas \\/-) person 18 )/daf‘.! a;bacsa or D/o!er who Cornmifs _mxua/ /:m.H‘ary upon . ..

o person less thon 12 years of age. commits a capital fﬁ/ony, punishable as

provided in 55.715.082 and 921, 14]. (Fla. Stats.1915). See also Mills v. Moore, page

8 in habeas corpus, Em#v sections 175.082 and 921.141 C/ear\/y reder o o capn‘u/
#e,/ony f/arm/a an/y hos Five fe/or\y Jevels and the key word in this statute
15 Capnla/ Floridos /ng/'nesf fa/on)/, which Blacks Law 10tk ed. detined cap;fa/-

punishable by execution, involving, the death ,ne.na/)‘y

As Petitioner stafed in his habeas corpus,page 7-8, this Lous? and the Florida. -
supreme court hove held the sentence of death for sexual battery Vielates the
U. 5. Const. Amend. VIIT and X1V, Theretore § 794.0112)@) cannot be defined
capital. See also Kennedy v. lowsiana., 128 5.Ct. 2441 (2008). Thi's statute cannof
be colled o copital felony, capital offense,a capital crime, and Floridas
supreme court has already held its not a copital case. Theretore Petitioner
demands-os does thousands of other detendant, pw::uanf fo due process ot
law, fo Know whal level felony this is so that he can be sentenced Jawtully .

'
Nofe:thers wos no rape,injury,or deoth in this case. Petitioner was found i Iy
f/‘om 7%3 _sfepdau%hfal‘_é f&sﬁ'man}/‘ Ay o 51X ~person s'ury.

)



When the languane of the statute is clear and unanw/;:éudu.j ondl conveys
o clear and dﬁl\f.nftlﬁ m::.amt'na, there 1‘5 no occa_ﬂbn 7[\0/‘ rts&r?ll'ng 1‘0 I%e

rules of _cfafu*or/v interpretation and construction; the stotute must be

gil/en its p/a[/\ and obvious meam'na. mc./.aug}m/fn V. Stafe 721 50.2L 1170 (Fla.
1998). The above statute is p/otfn and unambiguous. It /s not the dmly of
the state courts to rewrite this stotufe in any form . Overstreet v. State, 629
50.?.0( 125 (Fla.1983) Aef. 111§ 1, Fla.Const. (Hny aHehwpfco( racfe/agaffon violates

the Constitution. The ferm “/egf_s/af/ue power “as used in Article 111 mos?

particularly embraces statufes defining criminal offenses). Furthermore,
Hwe courts cmnnof add L/a/‘aé; to statutes thot were not p/acf.o( there by
the legisloture. Hays V. State 750 S0.2d | (Aad H9).

Petitioner has a r‘z'g/ﬂ‘ pw“suanf b the Due Process Clause fo Know what
felony he allegedly violated and the punishment he faces #rom the A\z/on/
before o court can lawtully take his libertios. This statufe was defined
coph‘a/,bu* Horidas Supreme court has held §794.011€2)(a) is ot a ca/p[fa/
ofbense on o capital case fheretore Petitioner connof be sentenced 1o a

Caph‘ml lbun/'ﬁAmenfq pur_yu,anf fo Amend.V and XIV U.5.Constitution.

Petitioner connot clm//cnge Hhis statule due o the fact that Florida
Statutes ore not su.bj'aa‘/ to challenge under Article 111 46, Fla.Const.,
hecause. this Constitutional proV)Slbn cm/y applies fo lowrs not statutes.
See G(‘afpelanc[ /Jelnc}/)f_f Civic Assn. v. The Ci)l_y of Miami 267 $0.2d 321,324 (Fla.

1972). Theretore, Petitionesr prays this honorable Court will take _{u_oh'cfa/
notice of § 7194.011(2)@) and determine whether o court can lawAully
acourre 5'ur/_m([c¥/on has it is writen. See Maddox v. State 760 So.2d §9 (.
2000) . . . foci aJ/y unconstitutional stafute creofes no subject matler guris-

diction pursuant o which o court may convict an accused. . ..

(3)



Petitioner olso claimed in his habeas corpus (pages) that his sixth Amesdment
roht fo rial by an impartial {ury “vas violated by the sixth circud? when that
court impaneled o six-person {ury over this serious charae.. Now Petitioner is
aware of Williams v. Florida, where. this Lourt held six -person juries are constitu-
Honally perm/;.{[b/a? Surely #his honorable. Court didl not mean a six-person gury

would be constitutional when o man faced death by /}in/:ronmanf.

" The honorable Justice Gorsuch of this Court (ust held that a defendant . . . is
entitled to a hwelve - person jury bedore he may be constitutionally convicted
under the Sixth Amendment end that the prior precedent of Williams was
‘wrong/y decided. Khorrami v. Arizona ., 24 L.£d.2d 234 (11,7,2022) . This Court also
held in Bamos v. Lowisiana , 206 L.Eol.2d 593 (2020), As BlacKstone. explained, no

person cowld be tound 3(4[/7‘)/ of o serious crime unless the teuth of every
occusation . . . should . . . he confiemed by the unanimous su#omgc of twelve of
his eauals and neighbors, indi Hlerently chosen, and superior fo afl susprcion”
A Verdict, Jaken From elevan,was no verdict atall . . . o dedendant en (Y5

“ronstitutionall r/'q,/nl fo demand thot his //lmrfy showld not be taken From him

except by . . . the unanimous verdict of a jury of huelve persons.”

This Court should also be oware that when the Williams decision was
handed down o defendont V_Sen/'gr\caal bo Iite was a/:‘gfé/@ for ﬁam/@. Now,
when o detendlant s sentenced 1o Iife he or she is imprisoned untl death.
Sucely _mmef/'u'no_) of this maqm'#uo(é should rot be ledt 4o the decision of
5:'x-paop/a. Also in support of the above cases the Williams Court held, the
sury refecred to in the Amendment was a gury constituted,as it was at com-
mon law, of fwelve persons, neither more nor less. Arauably unnecessary

bor the resultthis announcement was supported simply by referring to the

Py

905.c1. 1893 (1970).
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Magnao Cawta\, .o
See also ju.alge Maokars oplmon m Ph://t,ns V. .Sfafa 316 So 3d 179 (Fla. lst
DCA 2021), W/illiaens . . . was a {urispr sudential dark horse. /?na/ /Aa issue of

Jury size under #he Sixth Amendment moy be ripe for re- eva/uafmn

This Court stated Petitioner is entifled to a twelve -person {ury betore
he may be consf/’/uftbna//y convicted under the 5ixth Amendment. The
Court also held that Petitioner has a constitutional right fo demand
‘Hm\c‘/ his /f[';erfy should not be taken From him cxce,m‘ by a 5u7‘y 07t Auelve
persons. As the record demonstrates Petitioner was denied this right.
It this Lourts words opply to Petitioner then his right fo frial by an
Impartial {ury was vielated and this violation caused him 7o be sen-

tenced to die 1n p/‘;:wn.

At the time of this alleged crime the statute Petitioner supposedly
violoted wos labeled capitol with the punishment found in the capitol
sentencing scheme. The Stafe supreme. court held while the statute is
a copital felony it not a copital offense or a capital case. Paf:fmna/‘
submits ﬂ\afg 794.01(2)@) 15 consts ﬁn‘mna//y detective as wm//en and. the
trial court wos without S'umlgdic*z'on .

Petitioner submits this Petition for Rehearing in good boith and vot f delay,
ond proys for consideration of this Court cl')angms I+s previous position and
gro\m‘m@ Pe*/nt)/ane.r.s Grmf Writ of l.:berf)/ "It this Lourt still decides Peﬁ'/mners

claims are frivolows then 415 all o clear that Petitioner never had any
rights in the Ffirst p/ace,anc@b he has waisted his f/}ne and money ﬁyz'ng
to find relief thot was never 7‘-/13%@ - v " Rés‘ C‘a#m/ly

S

FREDDIE A.LAND Pro se
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