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JUDGMENT

In accordance with the decision of this court, a certificate of appealability is
denied and the appeal is dismissed.
This judgment shall take effect upon issuance of this court's mandate in

accordance with Fed. R, App. P. 4]1.

/s/ PATRICIA S. CONNOR, CLERK
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NORTH CAROLINA
ASHEVILLE DIVISION
1:21-cv-00058-MR

JIMMY ALLEN ROBERTS,
Petitioner,

MEMORANDUM OF
DECISION AND ORDER

VS.

ERIK A, HOOKS, Secretary of
Department of Public Safety,

Respondént.

I e et et e e g “wet et

THIS MATTER is before the Court upon the Response [Doc. 12] filed
by the Petltloner on October 7, 2021, following this Court’'s Order [Doc. 8]
directing the Petitioner to address why his § 2254 Petition should not be A
dismissed as urjtimely. Alsé before therCourt‘ is the Pétiti.ohe'r’s Motion to
~ Amend his Rés.,-f:').onse, filed on November 4, 2021 [Doc. 13].
L. BACKGROUND

The Pev‘t}it‘-i‘oner is a prisoner of the State of North Carolina. The
Petitioner seek.s.to challenge his April 9, 2003 judgment of the Burke County
Superior Cou_r’t,’i;/vherein-the Petitioner pleaded guilty to first degree murder.
(two counts)._i ..':_[Doc. 1 at 1. The Petitioher was sentenced to life

imprisonment.. ug_] The Petitioner did not file a direct ap__peal. [ld. at 2].
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The Petitioner filed a post-conviction Motion for Appropriate Relief in
the Burke County Superior Court.an.October 8, 2004, which he states was
dismissed on September 4, 2011." [Id. at-3]. The Petitioner did not seek

-appellate review. [Id.].

" ’Approximately eight years later in September 2019, the Petitioner filed

a Petition for Writ of Habeas Corpus‘in Nash County Supérior Court, which

was drsmrssed on’ October 21, 2019 L_ at 4]. The Petrtroner sought

certiorari revrew whrch the North Carolrna Court of Appeals denred on March'

6, 2020. L_ at 12] The Petrtloner fi Ied a Notrce of Appeal in the North
Carolina Supreme Court seekrng certrfrcatron for drscretronary review, which
was denied on December 22, 2020. L__._l.

The. Petrtroner filed hrs § 2254 Petrtron for Writ of Habeas Corpus in

this Court on February 25 2021 [Doc. 1]. Following this Court's initial

review of the Petltlon, the Court entered an Order directing the Petitioner to

show cause why the Petition should not be dismissed-as tintimely. [Doc. 8].

The Petitioner filed his Response to the Court’s Order on October 7,

2021 [Doc. 10]. On- November 4, 2021, the Petitioner filed a Motion -

_ requesting-to amend his Response. [Doc. 13].
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. - -DISCUSSION

s A Timeliness of § 2254 Petition -

s«.» The Antiterrorism and Effective Death Penalty Act of. 1996 (‘AEDPA”)
provides a statute of limitations for § 2254 petitions by a person.in custody
pursuant-to a state court judgment. 28 U.S.C. 5§,--;2;244(,d)_(1 ). _The petition
.must be filed within one year of the latest of. = ..ooc;- o0 -

. _(A) the date on which the judgment became final by -
the conclusion of direct review or the expuratlon of the
- - . time for seeking such review; e :

(B),the» date on which .the impediment to filing an
application created by State action in violation of the
Constitution or laws of the United States is removed, -
if the applicant was prevented from f|||ng by such
State action; . T e :

(C) the date on which the constitutional right asserted . -
was initially recognized by the Supreme Court, if the
right has been newly recognized by the Supreme
Court and made retroactively applicable to cases on
= collateral review; or - ' S
v (D) the zﬁdatei on which the factual predicate of the .
claim or claims presented could have been
discovered through the exercise of due diligence. . .
Id. The limitation period is tolled during the pendency of -a properly |
filed application for State post-conviction action. .28 U.S.C. § 2244(d)(2).. -

The Petitioner’'s judgment of conviction was entered in the trial court .

on April 9, 2003. Because the Petitioner did not file a direct appeal, his
‘ 3
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conviction became final fourteen days later on April 23, 2003, when the time
for seeking appellate review expired. See N.C. R.App. 4(a)(2)(providing .14
days in which to file notice of appeal of criminal judgment). --The Petitioner
then had one year until April 23, 2004 in which to timely file his petition for
‘writ of habeas corpus under 28:U.S,C. § 2254.. See § 2244(d)(1)(A). - -

= . .- Although the Petitioner filed a Motion for Appropriate Relief (*“MAR")in
-state court séeking post-conVi_ction review; he di‘d not.do so until October 8,
2004—almost six months after his § 2254 statute of limitations had eXpired.
“Therefore, the Petitioner’'s' post-conviction MAR did not toll the.one-year
:limitations period for seeking § 2254 review because the Petitioner filed the

MAR after the limitations period had already expired. See Minter v. Beck,

230 F.3d 663, 665 (4th Cir. 2000)(recognizing that state applications for
- collateral review cannot revive an already expired federal limitations period).
Even if it did toll the limitations period, the MAR was dismissed on September -
4, 2011, and the Petitioner did not seek appellate review. Therefore, the §
2254 petition filed on February'25, 2021, was well beyond the statute of
limitations.

B. Equitable Tolling

. In his Response addressing the timeliness of his § 2254 petition, the

Petitioner argues that-he satisfies the requirements for the application of
. 4
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equitable tolling. [Doc. 12]. The.Petitioner states:that his opportunities for

use of the law libraries has been limited, restricted;:and -inadequate. -[Id. at '

"3:4]." The Petitioner complains that policies of the North Carolina Department

of Public Safety (‘NCDPS”) have foreclosed his access to legal resources to
the extent that they-“have been substantively: nonexistent from the first:day
of his incarceration-until the present.” ‘[Id. at 4].- The:Petitioner argues that
NCDPS policies have created an impediment that prevented:him from being
able-to timely file'a habeas petition. [ld. at 5-6]: . |

-+ = The Petitioner fadi'thé‘r" states:.’jthat he ‘was*forced to rely solely: upon
assistance from North Carolina“Prisoner ‘Legal ‘Services (“NCPLS"). ‘He
complains the NCPLS merely provided him with blank forms and procedural
“instructions and never provided him with access to persons traine;i'i;in law to
-assist him'with preparing and filing legal papers. [ld. ét 6-8].: The Pétitioner
requests the Court apply equitable:tolling and deefn“his§ 2254 petition to be
timely filed. [ld. at 14].

Thef-"Petitione”r has filed a motion seeki‘ng leave to amend his response
[Doc. 13], which the Court grants and considers the Petitioner’s additional
arguments. The Petitioner argues that prison officials made every-:effdrt to.
subvert prisoners’ access to legal materials and he:complains about the lack

of access to law libraries and lack of-assistance given to him by the NCPLS. |
' 5
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The Petitioner further states that it was not until he was transferred to Marion
Cofrec'tionél InstitLl’tieh"‘ig"rfl Mérch 2004 that h'e_'.me.t two felldw p-rAisohevrs"Who
assisted him in prepa‘ri’héﬁ’e‘hd:ﬁlihg his first post;e'onvictiOn motion and that

he has been persistent in seeking redress." [Id. at 3-6].

" Equitable tolling of the statute of limiitations for an otherwise untimely

“ § 2253;"p"e‘tvi'tion' may apply where the petitiene'r demonstrates “(1) that he has
""i;b'een bu?suing ,»‘h“i:s | rightser. diliéently, and (2) -t‘hét” some e;fraézrtd‘i:n‘ery

- difeumstahce stodd in his Way” to prevent ti'm'ely"ﬁlijng. Holiand v. Figrida,

" 560 U.S. 631, 649, 130 S.Ct. 2549, 177 L.Ed.2d 130 (2010). Equitable tolling

is appropriate in those“rare instances where—due to circumstances external

to the ‘perty's“ow:h conduct—it \'No’u'ld ‘be unconscionable to enforce the
 limitation period against the party and gross injustice would result.” Rouse

V. Lee Lee 339 F.3d 238 246 (4th Cir. 2003)(quoting Harris v. Hutchmson 209

F.3d 325 330 (4th Cir. 2000)).

" The Petitioner has not met his burden to establish that equitable tolling

applies to excuse the untimeliness of his § 2254 petition. The Petitioner does

not allege sufficient facts that identify any extraordinary circumstances

.1 As such, the Petitioner concedes that he had some assistance regarding his post-,
|udqment petitions before the statute of limitations expired. The Petitioner, however, does
not explain his years of inaction after having had access to such assistance.

6
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~occurred to prevent him from timely filing his petition. - The Petitioner's

~_complaints con}c':erning“e.cces:s't_ol legal assistancé 4do' not constitute the type

of extraordinary ci(eurnstances “‘ov‘rv_e_gregi‘pqs mis_con_dq_et to justify the

apphcatlon of equ1table tolllng Lack of access to a Iaw I|brary or Iack of legal

) knowledge do not constitute extraordinary circumstances outsude of his

c_:ontrol that would warrant equitable tolling.. Garcia Negrete v. United States,

2020 WL 2041342 *2 (W.D.N.C. Aprll 28, 2020) See also United States V.

, Sosa 354 F 3d 507 512 (4th C|r 2004)(|gnorance of the Iaw does not

provide a basis for equitable tolling); Buchnowski v. White, 2013 WL 171540,
*3 (W.D.N.C. January 16, 2013~)(absence ef law tibgaries is not grounde for
equitable telling).

" The Petitioner fails to show how he diligently pursued his rights and

cannot satisfy his burden for equitable tolling. As such, equitable tolling does

not apply to excuse the untimely filing of the § 2254 petition and it shall be

dismissed. .
| CONCLUSION

For the reasons stated herein, the § 2254 Petition for Writ of Habeas
Corpus [Doc. 1] shall be dismissed as untimely, as the Petitioner fails to

establish-that he is entitled to"'eq"u__i'tebl_e”toll'ing'. S

7
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Pursuant to Rule 11(a) of the Rules Governing Section 2254 Cases,
the Court declines to issue 'é‘ceriificate-of appealability. See 28 U.S.C. §

2253(c)(2); Miller-El v. Cockrell, 537 U.S. 322, ‘33.8~(2003)(noting that, in

. "'.()r"dgr to éatisfy § 2253(c), a prisdri'éf must demonstrate that reasonable

jurisfs would find the district court’s assessment of the constitutional claims

debatable or wrong); Slack v. McDaniel, 529 U.S. 474, 484 (2000)(holding

that, when relief is denied on procedural grounds, a prisoner must establish
both that the dispositive procedural ruling is debatable a-nd.that th‘e pe’tition
states a debatable claim of the denial of a constitutional right):
IT IS, THEREFORE, ORDERED that: |
1.l The Motion to Amend Rt;,_sponse [Doc. 13] is GRANTED.
2. The Petition for Writ of Habeas Corpus [Doc. 1] is
DISMISSED.
3. The Court declines to issue a certificate of appealability
pursuant to Rule 11(a) of the Rules Governing Section
2254 Cases.

ITIS SO ORDERED. Signed: July 24, 2022

Marti s
Chief United States District Judge ™
(o]
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