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) Opinion
~ KELLER, J. The primary issue before us in this appeal
is whether the trial court properly joined for trial, pursu-
ant to Practice Book §41-19,! sexual assault, risk of
injury to a child, and strangulation charges with threat-
" ening and disorderly conduct charges. The defendant,
James A., appeals® from the judgments of conviction,
rer_ldered after a jury trial, of one count of threatening
in the second degree in violation of General Statutes
§ 63a-62 (a) (2) (A), three counts of sexual assault in
the first degree in violation of General Statutes § 53a-
70 (a) (2), one count of sexual assault in the second
degree in violation of General Statutes § 53a-71 (a) (1),
three counts of risk of injury to a child in violation of
General Statutes § 53-21 (a) (2), one count of strangula-
_tion in the first degree in violation of General Statutes
§ 53a-64aa (a) (1) (B), and one count of disorderly con-
duct in violation of General Statutes § 53a-182 (a) (1).
On appeal, the defendant claims that the trial court
abused its discretion when it (1) joined for trial his
sexual assault, risk of injury to a child, and strangulation
" charges with his threatening and disorderly conduct
charges, and (2) denied his request, as a remedy for
the disclosure of his prior incarceration by one of the
state’s witnesses, that he be allowed to testify about
the nonsexual nature of his prior felony convictions

without opening the door.to being asked on cross-exam-

ination about the nature of those convictions. We reject
the defendant’s claims and, accordmgly, affirm theJudg-
‘ments of the trial court.

The jury' reasonably could have found the following

‘facts. The defendant bégan a relationship with D some-

time around 2011. D was the mother of S, who was

“ born in 1996, J, who was bomm2003 L, who was born
in 2006, and V, who was born in 2016. In 2014, the.

defendant, D, J, and L moved into a basement apartment
in Naugatuck. The apartment was small, and they
shared it with D’s brother, his girlfriend, and their three
children. The five children shared one bedroom. J testi-
fied that the first time the defendant sexually assaulted
her was in this apartment during the summer before she
entered the sixth grade. While the adults were outside
smoking and the other children were in a different
- room, the defendant came into the room where J was
reading to kiss her goodnight. He then took down her

blanket, pulled down her pajama pants and underwear

and put his tongue in her vagina.

~ Later that year, the defendant purchased a five bed-

room home in Naugatuck, into which he moved with

D, S, J, L, and D’s father, M. J testified about three
incidents of sexual abuse that occurred at the Nauga-
tuck home. During the first incident, J was watching a

- movie with L and the defendant, when he asked her to -

" come lie down with him. At this point, J's buttocks
were against the defendant’s penis. The defendant put



- a blanket'over J and himself and then put his hand in-

J's pants and inserted his finger into her vagina. J testi-
fied that she felt the defendant’s penis become erect
during the incident. J asked the defendant to stop in a
whispered tone so that L, who was also on the couch,
Would not see or hear what was happening.

" During the second 1nc1dent the defendant and J were
sitting in the dining room of the house. The defendant
pulled J onto him and started kissing her neck. When
J stood up, the defendant stood up as well, slid his hand
into her underwear, and digitally penetrated her vagina
while holding her arms down and grabbing her chest.
After a couple of minutes passed, J pushed the defen-
dant off and ran to a nearby cul-de-sac to meet a friend.
Several hours later, J returned home, and the defendant
apologized. He also told J not to tell D what had hap-
pened “because he bought the house for [them] and

. fed [them] and . . . made [her] mom happy.” J
d1d not tell D what had happened because she was
afraid of the defendant.

During the third incident, -ﬁhe defendant entered Js

room while she was video chatting with a friend on her
-computer. The defendant pulled down J's pants and
licked her anus. J stopped her conversation and flipped
her computer upward to prevent her friend from seeing
what the defendant was doing. After the defendant left
the room, J locked her door and did not mention the
‘incident to her friend. At some point, J:disclosed to S
_the sexual abuse by the defendant. :

In addition to the sexual abuse, J also testified that
the defendant had strangled her to the point of uncon-
sciousness on multiple occasions. On one occasion, the

defendant, without warning, started choking her with

L present in the room. When L noticed that J could not
breathe, L jumped on the defendant’s back, but J still
lost consciousness temporarily. When J regained con-
sciousness, the defendant shook her and said: “[D]on’t
tell your mom. It was an accident. I dldn’t know you
were going to pass out.”

The defendant also sexually assaulted L. Onone occa—'

sion, when L was in the fourth or fifth grade, the defen-
dant entered her bedroom where she was playing with
dolls. He attempted to close the door but was unable
to do so because its hinge was broken. The defendant

then pulled L's pants and underwear down to her knees

. and put his tongue on her vagina. At this point, D entered
the room, saw the defendant with his face near L’s
naked buttocks, and began to hit and scream at the
defendant. It appeared to D that the defendant was
“plowing farts” in L’s buttocks. L testified that she knew
the defendant’s actions were “inappropriate,” but she
“was scared of him.”

On August 4, 2018, the defendant and D were married’

and hosted a wedding after-party at the Naugatuck . -



home. Shortly after midnight, the defendant and D had
an altercation. S, upset by the altercation, approached
the defendant accused him of touching J inappropri-
ately, and called him a “pedophlle son of -a bitch.” S
testified that the defendant responded to her comment

with “[e]xtreme anger and extreme violence.” The

defendant charged at S after stating: “If any charges
are brought against me, I will cut your fucking head
“off . . . .” (Internal quotation marks omitted.) The
defendant also threatened S's father, A, D’s sister, K,
M, and D. While making these threats, the defendant
grappled with A, who had stepped in to protect S from
the defendant, smashed several framed pictures that
were on the wall in the corridor next to his bedroom,
-and punched a hole in the wall. The defendant also
flipped over a heavy wooden dining room table, shat-
tering the glasses that had been on it and the-chandelier
hanging above it. While engaged in this conduct, the
defendant screamed at the wedding guests, who were
" still present in the house, to “[g]et the fuck” out. (Inter-

nal quotation marks omitted.) J, who was in her bed- -

room with a friend, heard S and the defendant scream-

- ing and the flipping of the table. The ruckus was so ‘

loud that it was heard by nelghbors who reported it
“to the police.

" Immediately after the defendant made the threats
against S and the others, S rushed to J's bedroom and

informed her that she had told the defendant about J’s

disclosures- of sexual abuse. In response, J was “terri-
fied, hysterical [and] crying,” and stated, “[h]e’s going

- to kill me. I told on him.” (Internal quotation marks
omitted.) At some point, both J and L left the house
and were brought to A’s van. As J approached the van,
she saw the defendant, panicked, and ran back to her
bedroom, where she hid in a closet. Her uncles found
her there and brought her to the van a second time. At
that point, the defendant, who had been “yelling at
people” in the driveway, ordered L to get out of the
van. She refused.

The police eventually arrived in response to the noise
complaint and spoke to several people, including M,
‘who told them that the defendant ran off into the woods
when they arrived. After a short time, the police left,
and A, K, J, L, and S left in the van and went to A’s house.

S, J, and L remained at A’'s house the day after the
wedding. M, D, and V arrived at some point, and J told
"D at that time about the defendant’s sexual abuse of
_her. A notified the Naugatuck police about the sexual
abuse allegations, and they came to the house to investi-
gate. The police then made unsuccessful attempts to
locate the defendant. Believing that the defendant
would come to the house to carry out his threats, the
adults there made a plan that M and A would arm

_themselves and stay outside, and, if the defendant

showed up, they would give a signal, and §, D, and K



would “grab the children and . ... go into the base-
ment.” . .

At approximately 11 p.m:, A observed a car slowly
drive down his secluded, dead-end street and stop in
the middle of the road. A walked down the driveway
. to investigate, and the car then began to move toward
- the dead end and turned around. As A walked back up
the driveway, he saw the defendant emerge from behind
abush, walk onto the front porch of the house, and peer
into the living room, where J, L, and V were sleeping
on the couch. A drew a handgun and stated, “James
is that you?” (Internal quotation marks omitted.) This
caused M to walk toward the front of the house. The
defendant acknowledged his identity; and A ordered
him to leave and shouted the secret word to trigger
everyone inside the house to get to the basement and
to call the police. The children were “hysterical” and
“crying,” and cowered. under a utility sink while cov-
ering their ears. J called the police. -

Meanwhile, A told the defendant that the police were
looking for him, and he responded, “I know. For what?"
(Internal quotation marks omitted.) The defendant fur-
ther stated that he was not going to leave. At that point,
both A and M had their guns pointed at the defendant,

. and A told the defendant, “[y]ou got another gun on
you, so just get down,” and said that the police were
on their way. (Internal quotation marks omitted.) The
defendant then began to act “crazy.” He looked at M
and said, “How did I do ‘em? Did I do ‘em like this?”

while “humping the air.” (Internal quotation marks.

omitted.) He then threw an open beer can that he was
holding at M and charged at him. M shot the defendant
once when the defendant was four to six feet away
from him. M then walked up the driveway, placed the
gun on the top of a car, and waited for the police to
arrive, knowing that they had already been called. The
Naugatuck and Prospect police arrived at the scene
shortly thereafter.® At that point, everyone at the house
was “extremely relieved that [they] were safe [and] that
[they] knew where [the defendant] was [and] . . . that
he couldn’t come and try to hurt [them].”

The state subsequently charged the defendant with
disorderly conduct in connection with the altercation
with A and M on the day after the wedding. The state

also charged the defendant in a separate information
with threatening in the second degree in connection-

with his conduct at the after-party at the Naugatuck
 house. With respect to his conduct toward J and L, the

- state charged the defendant, in two separate informa-
tions, with three counts of sexual assault in the first

degree, one count of sexual assault in the second -

~ degree, three counts of risk of injury to a child, and
one count of strangulation in the first degree.

Prior to trial, the state moved to consolidate the four
cases for trial,"and the defendarit responded by filing

%



a motion to sever. The defendant did not object to the
consolidation of the sexual assault cases! involving J
and L but argued that the threatening and disorderly
conduct cases should be severed and tried separately
from the sexual assault cases. The trial court granted
the state’s motion to consolidate and denied the defen-
dant’s motion to sever, determining ‘that the state had
‘met its burden of establishing by a preponderance of
the evidence that the evidence in the sexual assault
cases and the threatening and disorderly conduct cases
‘was cross admissible. The trial court also determined
that, under State v. Boscarino, 204 Conn. 714, 722-24,
529 A.2d 1260 (1987), joinder would not be unduly preju-
dicial to the defendant.®

The cases were tried to a jury. During its jury charge,
the trial court instructed the jury to consider each of the
ten charged counts separately during its deliberations.®

The jury found the defendant guilty onall counts. There- -

after, the defendant pleaded guilty to a part B informa-
tion charging him with being a persistent dangerous
felony offender, and the trial court imposed a total
effective sentence of fifty years of incarceration, execu-
tion suspended after thirty-five years, followed by
twenty years of probation.” This direct appeal followed.
Additional facts will be set forth as necessary.

On appeal, the defendant claims that the trial court
abused its discretion when it (1) joined the sexual
assault cases with the threatening and disorderly con-

duct cases for trial, and (2) denied the defendant’s

request for permission to testify that his prior felony
convictions were nonsexual in nature, without being
subject to cross-examination by the state as to the
nature of those prior convictions, as a remedy for the
inadvertent disclosure of the defendant’s prior incarcer-

ation by a state’s witness. We address each claim in turn.

I

P .

We begin with the defendant’s claim that the trial
court abused its discretion when it joined the sexual
assault cases and the threatening and disorderly con-
duct cases for trial. The defendant contends that, for
evidence to be cross admissible for purposes of our
joinder jurisprudence, all evidence from each case must
be fully admissible in every other case. The defendant
also contends that, under State v. Boscarino, supra, 204
Conn, 722-24; see footnote 5 of this opinion; he was
substantially prejudiced by the joinder as a result of
(1) the shocking and brutal nature of the sexual assault
charges, (2) issues concerning trial strategy and jury
selection occasioned by his having a public defender
representing him with respect to the sexual assault
cases and private counsel representing him with respect
to the threatening and disorderly conduct cases, (3) the

adverse effect that having to consider and deliberate.

on a ten count information may have had on the jury,
and (4) the increased chance that the multiplicity of



witnesses in the consolidated cases would result in -
the inadvertent disclosure of his felony record, which
indeed happened during M’s testimony.

In response, the state contends that the trial court
did not abuse its discretion in determining that the
evidence underlying the sexual assault cases and. the
threatening and disorderly conduct cases was cross
" admissible because the defendant’s threats and conduct
in response to the accusation of sexual abuse were
relevant and probative to establish his consciousness
of guilt with respect to the sexual assault charges, and
the evidence of the sexual assaults established a motive

- for his threats and disorderly conduct. The state also
contends, in the alternative, that none of the Boscarino .
factors is present here because each case involved dis-_
crete, easily distinguishable factual scenarios, and none
of the cases was so shocking and brutal that any preju-
dice could not be cured by the court’s instructions to
the jury. Finally, the state contends that, even if the
trial court abused its discretion in joining the cases,
any error was harmless because it did not substantially
sway the jury’s verdict. We conclude that the trial court
properly joined the cases.

We begin with a review .of the governing legal princi-
" ples. “[The] General Statutes and rules of practice
expressly authorize a trial court to order a defendant
to be -tried jointly on charges arising from separate
cases.” (Internal quotation marks omitted.) State v.
Rivera, 260 Corn. 486, 490, 798 A.2d 958 (2002); see
General Statutes § 54-57; Practice Book § 41-19. “[Iln .
Statev. LaFleur, 307 Conn. 115, 159, 51 A.3d 1048 (2012),
and State v. Payne, 303 Conn. 538, 544-50, 34 A.3d
370 (2012) . . . we rejected the notion of a blanket
presumption in favor of joinder and clarified that, when
charges are brought in separate informations, and the
state seeks to join those informations for trial, the state
bears the burden of proving that the defendant will -
not be substantially prejudiced by joinder pursuant to
Practice Book § 41-19. [See footnote 1 of this opinion.]
The state may satisfy this burden by proving, by a pre-
ponderance of the evidence, either that the evidence
in the cases is cross admissible or that the defendant .
will not be unfairly prejudiced pursuant to the factors
set forth in Statev. Boscarino, [supra, 204 Conn. 722-24]
. .. . Although the state bears the burden of proof in
the trial court, [i]t is the defendant’s burden on appeal to
show that joinder was improper by proving substantial
prejudice that could not be cured by the trial court’s
instructions to the jury . . . . As we emphasized in
LaFleur, our appellate - standard of review remains
intact. Accordingly, [iln deciding whether to [join infor-
mations] fortrial, the trial court enjoys broad discretion,
which, in the absence of manifest abuse, an appellate
court may not disturb.”® (Citations omitted; emphasis
added; footnotes omitted; internal quotation marks
omitted.) State v. Devon D., 321 Conn. 656, 664-65, 138



A.3d 849 (2016).

“A long line of cases establishes that the paramount
concern is whether the defendant’s right to a fair trial
will be impaired. Therefore, in considering whether
joinder is proper, this court has recognized that, [when] -
evidence of one incident would be admissible at the
trial of the other incident, separate trials would provide
the defendant no significant benefit. . . . Under such
circumstances, the defendant would not ordinarily be
substantially prejudiced by joinder of the offenses for

~asingle trial. . . . Accordingly, we have found joinder
to be proper [when] the evidence of other crimes or
uncharged misconduct [was] cross admissible at sepa-

‘rate trials: . . . [When] evidence is cross admissible,
therefore, our inquiry ends.” (Citations omitted; internal
quotation marks omitted.) State v. LaFleur, supra, 307
Conn. 155; see Leconte v. Commissioner of Correction,
207 Conn. App. 306, 327, 262 A.3d 140 (“[I}t is well
‘established that [when] the evidence in one case is
cross admissible at the trial of another case, the defen-
dant will not be substantially prejudiced by joinder.

. Our case law is clear that a court considering join-

A der need not apply the Boscarino factors if evidence
in the cases is cross admissible.” (Internal quotation
marks omitted.)), cert. denied, 340 Conn, 902, 263 A.3d
387 (2021). To be cross admissible, the evidence must
be both relevant and more probative than prejudicial.
See Conn. Code Evid. § 4-3 (“[r]elevant evidence may
be excluded if its probative value is outweighed by the
danger of unfair prejudice or surprise, confusion of the
issues, or misleading the jury, or by considerations of
undue delay, waste of time or needless presentation of
cumulative eVldence”), see also State v. Campbell, 328
Conn. 444, 522, 180 A.3d 882 (2018) (“[f]or prior miscon-
duct evidence to be admissible, it must not only be
relevant and material, but also more probative than
prejudicial”).

Before addressing the merits of the defendant’s claim,
we address his claim that, under the foregoing princi-
ples, full cross admissibility for joinder purposes means
that every intimate detail necessary to prosecute each
charge must be admissible in each case. He asks us
to “reject any suggestion that partial or unidirectional
admissibility is sufficient to join cases” because, in such
a circumstance, separate trials would provide a signifi-
cant benefit to the defendant. See State v. LaFleur,
supra, 307 Conn. 155 (“[when] evidence of one incident
would be admissible at the trial of the other incident,
separate trials could provide the defendant no signifi-
cant benefit” (internal quotation marks omitted)). The
defendant contends that the cases should not be joined
if (1) evidence in one case is admissible in the other
case only for a limited purpose, or (2) the evidence
presented at one of the trials would not be fully admissi-
ble at another. We disagree. With respect to the defen-

‘dant’s first contention, our case law establishes that



the fact that evidence that may be admitted only for a
limited purpose in one of the cases to be joined does
not defeat a finding of cross admissibility for purposes
of joinder. See, e.g., State v. Crenshaw, 313 Conn. 69,
86-88, 95 A.3d 1113 (2014) (establishing cross admlss1-
bility by concluding that evidence of assault and first
degree kidnapping charges in first case would be admis-
sible as to murder charge in second case to establish
intent and that evidence of murder and second degree
kidnapping charges in second case would be admissible
as to first degree kidnapping charge in first case to
establish motive and intent). :

With respect to the defendant’s contention that the
evidence in both cases must be fully cross admissible
before the cases may be joined, that contention is incon-
sistent with our well established jurisprudence holding
that the state must prove “either that the evidence in
the cases is cross admissible or that the defendant will
not be unfairly prejudiced [by joinder] pursuant to the
[Boscarino] factors . . . .” (Emphasis added; internal
quotation marks omitted.) State v. Devon D., supra, 321
Conn. 664-65. The defendant’s proposed standard also
conflicts with the principle that, “in making the discre-
tionary, pretrial decision to join multiple cases, [the
trial court] rules on' whether the evidence could be
admissible, not whether the evidence actually ¢s admit-
ted.” (Emphasis in original.) State v. Crenshaw, supra,
313 Conn. 89. “Because the decision to join two cases
occurs prior to the introduction of evidence, the trial
court must make its decision on the basis of potential
admissibility rather than what actually transpires at .
trial. It would not make sense for a reviewing court to
overturn the trial court’s discretionary, pretrial decision .
to consolidate solely on the ground that the parties did

not ultimately introduce the evidence at trial. ”1d. Thus,
~ under Crenshaw, cases may be joined for trial, even if
it is possible that mo cross admissible evidence will
actually be admitted. Indeed, requiring the state to
establish full, bilateral and actual cross admissibility
would defeat the benefits to judicial economy and con-
text for the trier that are afforded by joinder.

Having rejected the defendant’s claim related to the
proper standard for joinder, we turn to the questions of
whether the evidence in the threatening and disorderly
conduct cases was admissible in the sexual assault
cases, and vice versa. We begin with the question of
whether the evidence in the threatening and disorderly
conduct cases was admissible in the sexual assault
cases. Although evidence of other crimes is generally
“inadmissible to prove the bad character, propensity,
_or criminal tendencies” of the defendant; Conn. Code
" Evid. § 46 (a); it is admissible for nonpropensity pur-

poses, “such as to show intent, an element [of] the o

crime, identity, malice, motive or a system of criminal
activity,” if its probatlve value outweighs its prejudicial
effect. (Emphasis added; internal quotation marks omit-



ted) State v. Anderson, 318 Conn. 680, 693, 122 A.3d
254 (2015); see also Conn. Code Evid. § 4-5 (c); State
v. James G., 268 Conn. 382; 390, 844 A.2d 810 (2004)

(“[s]uch ev;dence is admissible if: (1) it is relevant and:
material to at least one of the circumstances encom-

passed by the exceptions; and (2) its probative value
outweighs its prejudicial effect”). We conclude that the
trial court reasonably could have concluded that the

. defendant’s violent reaction to the accusation of sexual

abuse, which underlay the threatening and disorderly
conduct charges, tended to establish that he was intent

on preventing the victims from disclosing the allega- -

. tions of sexual abuse to the authorities. In turn, this
' intent showed consciousness of guilt and tended to
make it more probable that he committed the sexual
‘abuse. See State v. Walker, 214 Conn. 122, 129, 571 A.2d
686 (1990) (“evidence of threats against witnesses is
generally admissible either on the theory that such con-
duct is inconsistent with the defendant’s claim of inno-
cence or on the theory that the making of such threats
evinces a consciousness of guilt”); see also State v.
Edwards, 325 Conn. 97, 141, 156 A.3d 506 (2017) (“[ilt
is well established that ‘[iJn a criminal trial, it is relevant
to show the conduct of an accused, as well as any
statement made by him subsequent to the alleged crim-
inal act, which may fairly be inferred to have been
influenced by the criminal act’” (emphasis added)).
We also agree with the state’s argument that the defen-

dant’s violent reaction to the accusation would be rele-

vant to explain why J and L would have been afraid of
the defendant and, in turn, their delayed disclosure of
the defendant’s sexual abuse to D and the authorities.
See, e.g., State v. Daniel M., 210 Conn. App. 819, 825,
271 A.3d 719 (evidence of domestic violence witnessed

by sexual assault victim was probative of her credibility

because it provided explanation for delayed disclo-
sure), cert. denied, 343 Conn. 906, 273 A.3d 234 (2022).
We conclude, therefore, that the evidence in the threat-
ening and disorderly conduct cases also was relevant
in the sexual assault cases.’

We also conclude that the evidence in the threatening
and disorderly conduct cases was more probative than
" prejudicial in the sexual assault cases. See, e.g.; State
v. Hill, 307 Conn. 689, 698, 59 A.3d 196 (2013) (“evidence

is admissible to prove consciousness:of guilt if, first, it
is relevant, and second, its probative value outweighs
its prejudicial effect™); see also State v. James G., supra,
268 Conn. 395 (“a reviewing court must be able to infer
* from the entire record that the trial court considered the
prejudicial effect of the evidence against its probatlve
nature before making a ruling” (emphasis omitted;

internal quotation marks omitted)). “[Tlhe test for

determining whether evidence is unduly prejudicial is -

not whether it is damaging to the [party against whom
the evidence is offered] but whether it will improperly
arouse the emotions of the jur{ors].” (Internal quotation



marks omitted.) State v. Best, 337 Conn. 312 322-23,

253 A.3d 458 (2020).

Before addressing the merits of the defendant’s claim
" that he was prejudiced by the joinder of the cases,

because there appears. to be some confusion on this -

issue, we take this opportunity to clarify the procedures
for a trial court’s determination of whether joinder is
proper. To make this determination, the trial court must
first consider whether, “in the event of separate trials,
evidence relating to each of the cases would have been
. admissible in the other.” State v. Greene, 209 Conn. 458,

464,551 A.2d 1231 (1988). Thus, the court must consider

_(1) whether the evidence in each of the casesis relevant
in the other case, and (2) if the eVidence is relevant,
whether admission of the evidence relating to each of

the cases would be more probative than prejudicial in’

the other case. See Conn. Code Evid: § 4-3 (relevant
evidence may be excluded if its probative value is out-
weighed by its prejudicial effect). If the court deter-
mines that the evidence in each case is relevant in the
other case and its admission would be more probative
than prejudicial, the evidence is cross admissible, and
the cases may be joined. See State v. LaFleur, supra,
" 807 Conn. 155 (“[when] evidence is cross admissible

. . our inquiry ends™); Leconte v. Commissioner of

Correction, supra, 207 Conn. App. 327 (“[o]ur case law
is clear that a court considering joinder need not apply
the Boscarino factors if evidence in the cases is cross
. admissible” (internal quotation marks omitted)). If the
evidence in one case is relevant to the other case, but
its adrnission would be more prejudicial than probative,
then the evidence is not cross admissible and the cases
may not be joined. There is no need for the trial court to
determine whether joinder would be prejudicial under
Boscarino because the court has already determined
that admission of the evidence would be prejudicial
under ordinary evidentiary principles. If the court deter-
mines that the evidence in one case is not relevant

in the other case, then the trial court must determine.

whether joinder of the cases would be prejudicial by
applying the Boscarino factors. Thus, it is only when
the trial court has determined that the evidence in one
case would be irrelevant in the other case that Boscar-
ino comes into play.

In the present case, the trial court detemuned that,
although the evidence in the threatening and disorderly
cases showed that the defendant had engaged in violent
conduct, the conduct was not so brutal and shocking
“that it would unduly prejudice the defendant.' Specifi-
cally, the court determined that the evidence in the
" threatening and disorderly conduct cases ‘was relevant
in the sexual assault cases and then-determined that

". admission of the evidence in the sexual assault cases

would not be unduly prejudicial under Boscarino. As we
explained, the court should have applied the ordinary
“more prejudicial than probative” evidentiary analysis

11.



to determine whether the evidence was cross admissi-
- ble, not the Boscarino undue prejudice analysis.

Because those analyses are substantially similar, how-
ever, we conclude that this error was harmless. Com-
pare Conn. Code Evid. § 43 (“[r]elevant evidence may
be excluded if its probative value is outweighed by the
danger of unfair prejudice or surprise, confusion of the
issues, or misleading the jury, or by considerations of
undue delay, waste of time or needless presentation of
cumulative evidence’) with State v. Boscarino, supra,
204 Conn. 722-24 (to determine whether joinder of
cases in which evidence is not cross admissible would
cause undue prejudice, trial court must consider (1)
whether charges involve discrete, easily distinguishable

factual scenarios, (2) whether crimes were of violent
nature or concerned brutal or shocking conduct on

defendant’s part, and (3) duration and complexity of
trial). We further conclude that the trial court’s conclu-
. sion that the defendant would not be prejudiced by
the admission of the evidence in the threatening and
disorderly conduct cases in the sexual assault cases
was reasonable. This is especially so given the shocking
and brutal nature of the'sexual assault charges. Cf. State
v..Dillard, 132 Conn. App. 414, 426, 31 A.3d 880 (2011)
(“[t]his court consistently has declined to conclude that
the admission of evidence was unduly prejudicial when
the prior acts of misconduct were substantially less
shocking than the crimes charged™), cert. denied, 303
- Conn. 932, 36 A.3d 694 (2012).

~ The defendant also contends that he was prejudiced
by the joinder because he was represented by different
attorneys with respect to the sexual assault cases and
the threatening and disorderly conduct cases, and join-
ing the cases deprived them of their “ability to each
make tactical deCisions about jury selection, cross-
examination, and argument that would benefit [the
defendant] in the [cases] each was retained for.” The
trial court rejected this contention, concluding that
each attorney would be required to take into account
the existence of the cases in which he was not repre-
senting the defendant when making tactical decisions,
regardless of whether the cases were joined. We agree
with the trial court and, therefo'e, reject the defendant’s
contentlon

The defendant further contends that, even if the sub-

" stance of the evidence in the threatening and disorderly
- conduct cases was not unduly prejudicial, the ten count
information by itself made it more likely that the jury
would draw negative conclusions about the defendant
and his guilt. We disagree. Without the misdemeanor
threatening and disorderly conduct charges, the
charges in the sexual assault cases accounted for eight
of the ten counts of the information. Further, the trial
court instructed the jury that the evidence must be
considered separately as to each element in each count
and that each count was a separate entity requiring
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separate consideration.

Fixially, the deéfendant contends that he was preju-

diced by the joinder of the threatening and disorderly
conduct cases with the sexual assault cases because .

joinder made it more likely that a witness would dis-
close that he previously had been incarcerated in viola-
tion of the trial court’s ruling prohibiting the admission
of such evidence, which actually occurred during M’s
testimony." Again, we disagree. In the absence of strong
evidence to the contrary, we cannot conclude that the
trial court must foresee that a witness will, either inten-
tionally or inadvertently, violate the court’s rulings on
the admissibility of evidence when determining whether
joinder is appropriate. Accordingly, we conclude that
. thetrial court did not abuse its discretion in determining
that evidence of the conduct that gave rise to the
charges in the threatening and disorderly conduct cases
would be admissible in the sexual assault cases.

The question remains whether the trial court cor-
_rectly determined that evidence of the conduct that
gave rise to the charges in the sexual assault cases
was cross admissible in the threatening and disorderly
conduct cases. The state contends that evidence that
the defendant sexually assaulted J and L established
the requisite intent in the threatening case, namely,
that the defendant threatened to commit a “crime of
violence with the intent to terrorize another person
. . General Statutes § 53a-62 (a) (2) (A). Specifi-
cally, the state contends that the evidence would tend to
establish the defendant’s motivation for making threats
and to rebut any claim that the defendant was engaged
in “mere puffery.” The state further. contends that evi-
dence in the sexual assault cases was relevant to estab-
lish the elements of disorderly conduct pursuant to
§ 53a-182 (a) (1) because it explained why M and A
were patrolling outside A’s house and why the defen-
dant went there, which, in turn; tended to show that
the defendant’s violent and tumultuous conduct was
intended to cause inconvenience, annoyance, or alarm,
We agree with the state.

Understanding the elements of the crimes of threaten-
ing in the second degree and disorderly conduct is
essential to determining whether the evidence in the
sexual assault cases was admissible to prove the
charges in the threatening and disorderly conduct
cases. To prove that a defendant is guilty of threatening
"in the second degree, the state is required to- establish
beyond a reasonable doubt that the defendant “threat-
en[ed] to commit any crime of violence with the intent
to terrorize another person . . » General Statutes
§ 53a-62 (a) (2) (A). To meet thls standard “the state

[is] required to present evidence demonstrating that

a reasonable listener, familiar with the entire factual
" context of the defendant’s statements, would be highly

likely to interpret them as communicating a genuine
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threat of violence . . . .” (Internal quotation marks
omitted.) State v. Pelella, 327 Conn. 1, 18, 170 A.3d
647 (2017). This “factual context” includes the specific
language used by the defendant, the parties’ prior rela-
tionship, and the immediate circumstances surrounding
the defendant’s statement. See id., 20-21. Whether the
speaker had a history of making threats toward the
person threatened or had a history of abusing the victim
also is relevant to the determination as to how the

victim would interpret the speech. See State v. Krijger,

313 Conn. 434, 457, 97 A.3d 946 (2014) (citing cases).

For purposes of § 53a-62 (a) (2) (A), a threat “need
not be unconditional . . . . [Rather] a threat may still
be a true threat even if it is presented in conditional
terms such that the listener can escape from physical
violence by fulfilling certain demands or directives.”
(Citation omitted.) State v. Pelella, 327 Conn. 16 n.15.

In addition, the threat of violence need not be directed-

at the same person that the defendant intendsto terror-
ize. For example, the statement, “if you report me to
the police, I'll kill your family,” may be encompassed by

* the statute. (Emphasis added,; mternal quotation marks .

omitted.) Id.; 16.

With respect to the crime of disorderly conduct,
- § 53a-182 provides in relevant part: “(a) A person is

guilty of disorderly conduct when, with intent to cause '

inconvenience, annoyance or alarm, or recklessly creat-
ing a risk thereof, such person: (1) Engages in fighting
or in violent,  tumultuous or. threatening behavior

” Thus, “the crime of disorderly conduct consists

- of two elements: (1) that the defendant intended to

cause, or recklessly created a risk of causing, inconve--

nience, annoyance or alarm and (2) that he did so by
engaging in fighting or in violent, tumultuous or threat-
ening behavior . . . .” (Internal quotation marks omit-
ted.) State v. Pamoff, 160 Conn. App. 270, 276, 125 A.3d
573 (2015), aff'd, 329 Conn. 386, 186 A.3d 640 (2018)
In the present case, the. defendant was charged with

‘recklessly creating a risk of causing inconvenience,
annoyance, or alarm by engagmg in a prohibited form
of conduct.

With this background in mind, we turn to the question
of whether the evidence pertaining to the charges in
the sexual assault cases was admissible to prove the
_ thireatening and disorderly conduct charges. We con-
clude that it was. With respect to the threatening charge,
the evidence was relevant to the question of whether
the defendant intended to terrorize other persons when
he threatened to decapitate S, M, A, D, and K. Without
knowing whether S's accusation that the defendant was
a “pedophile son of a bitch” had any basis in fact, the
jury would be unable to determine whether his enraged
* resporise was a .drunken expression of momentary

indignation and outrage at being falsely accused or,
instead, revealed consciousness of guilt and an intent
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to terrorize the targets of the threats—and others who
heard or later learned of them, including J and L—to
keep them from reporting the sexual abuse to the police.

The evidence was also relevant to the question of '

whether the persons at whom the threats were directed
and others would interpret them as a genuine threat of
violence or, instead, as drunken bluster. See, e.g., State
v. Pelella, supra, 327 Conn. 18 (jury should consider “the
entire factual context of the defendant’s [threatening]
staterments” (empha51s added; internal quotation marks
omitted)); id. (to find defendant guilty of threatening,
jury must find “that a reasonable listener . . . would
be highly likely to interpret [the defendant’s speech] as
- communicating a genuine threat of violence” (internal
quotation marks omitted)); see also State v: Krijger,
supra, 313 Conn. 457 (whether speaker had history of
abusing victim is relevant to determination as to how
victim would interpret threatening speech). Similarly,
with respect to the disorderly conduct charge, the evi-
dence was relevant to whether the defendant was aware
of and consciously disregarded the risk that he would
cause inconvenience, annoyance, or alarm when he
went to A’s house on the day after the wedding to
confront his family and threw a can of beer at and
* charged M, and whether that conduct was genuinely
threatening. See, e.g., State v. Parnoff, supra, 160 Conn.
App. 276 (to establish disorderly conduct, state must
prove “(1) that the defendant intended to cause, or
recklessly created a risk of causing, inconvenience,
annoyance or alarm and (2) that he did so by engaging
in fighting or in violent, tumultuous -or threatening
behavior” (internal quotation marks omitted)). Indeed,
. it is difficult to imagine how the threatening and disor-
derly conduct charges could be tried without introduc-
_ing any evidence related to the sexual assault cases.

" We also conclude that the trial court did not abuse
its discretion in finding that the probative value of the
evidence related to the sexual assault cases outweighed
any prejudicial effect in the threatening and disorderly
conduct cases.? The evidence underlying the threaten-
ing and disorderly conduct charges established that the
defendant, on his wedding night, threatened to decapi-
tate S, K, A, M, and his new wife, D; smashed framed
pictures; punched a hole in the wall; overturned a heavy
wooden table, shattering glasses and a chandelier in
the process; and screamed at his guests to “[glet the
fuck” out of his house. The next day, knowing that the
police were looking for him in connection with the
accusations of sexual abuse, the defendant approached
A’shouse at night; crept onto the front porch and peered
into the living room where J, L, and V were sleeping;
taunted M by miming sexual acts with J and L; and
threw an open can of beer at M and charged at him.
By the defendant’s own admission, this conduct was
prutal and shocking.®® Although any sexual assault on

a child is also brutal and shocking, the assaults in the
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present case were not unusually so. Accordingly, we
conclude that, although the sexual assault cases
involved conduct that was more brutal and shocking
than ‘that involved in the threatening and disorderly
conduct cases, the disparity between the cases was not
so great that the evidence related to the sexual assault
cases was more prejudicial than probative in the threat-
ening and disorderly conduct cases, especially given
the trial court’s finding that the cases were interwoven
and the highly probative nature of the evidence. We
conclude, therefore, that the trial court did not abuse
its discretion when it joined the cases. See, e.g., State
v. Sanseverino, 287 Conn. 608, 633, 949 A.2d 1156 (2008)
(when cases were equally likely to arouse emotions of
jurors, trial court did not abuse discretion when it '
denied defendant’s motion to sever cases) (overruled
in part on other grounds by State v. DeJesus, 288 Conn. -
418, 953 A.2d 45 (2008)), superseded in part, 291 Conn. -
574, 969 A.2d 710 (2009); State v. Stevenson, 43 Conn.
App. 680, 691, 686 A.2d 500 (1996) (“when all of the
‘cases sought to be consolidated are brutal or shocking,
they may be joined properly, if consolidation does not
cause a high risk of one case being tainted by the unusu-
ally shocking (e.g., sexual derangement) or brutal
" nature of the other, or others”), cert. denied, 240 Conn.
1920, 692 A.2d 817 (1997); State v. Hermann, 38 Conn.
App. 56, 6263, 658 A.2d 148 (trial court properly denied
defendant’s motion to try charges of sexual assault and
risk of injury to child separately from charge of interfer-
“ing with officer because “counts involving sexual
assault and risk of injury to children are not necessarily
~ so brutal and shocking as to mandate severance . . .
if the jury is properly instructed to consider the counts
separately”), cert. denied, 235 Conn. 903, 665 A.2d 904
(1995);% cf.. State v. LaFleur, supra, 307 Conn. 155 -
(“[when] evidence is cross admissible .. . our inquiry
[into whether joinder was proper] ends”) We conclude,
therefore, that the trial court properly joined the cases
because the ev1dence in each case was cross admissible .

- in the other cases.!

In any event, even if the defendant were correct that
the evidence related to the sexual assault cases was -

not admissible to prove the threatening and disorderly

conduct charges because it was unduly prejudicial, we
would conclude that the joinder of the cases was harm-
‘less on this record. The evidence that the defendant
violently threatened to decapitate multiple persons was
overwhelming, as was the evidence that multiple per-
sons were terrorized by the defendant’s threatening and
violent speech and conduct on the night of the wedding
and the following day.'® Although many of the witnesses
- to the events on the night of the wedding had consumed
alcoholic beverages at the wedding reception and the
after-party, the defendant has pomted to no evidence
that would support a finding that. they were so inebri-
ated that their capacity to perceive or remember the -



events was significantly impaired. In fact, M expressly
testified that, although he had had a “couple of beers”
earlier in the day, he was sober during the after-party
when he heard the defendant’s death threats and
observed his violent conduct. Moreover, all of the wit-
nesses gave substantially consistent testimony about
the events of that evening, and the jury reasonably could
have concluded that any slight inconsistencies could
" be explained by the violent and chaotic nature of the
events. Finally, and perhaps meost significant, during his

closing argument, defense counsel did not even attempt
to contest the state’s evidence with respectto the threat--

ening and disorderly conduct charges. Rather, he made
reference to the events on the night of the wedding
only to point out that, when the police responded to
the neighbor’s noise complaint, no one told them about
S's accusation that the defendant had sexually abused
J. We conclude, therefore, that, even if the evidence
related to the sexual assault cases was inadmissible in
the threatening and disorderly conduct cases because
it was more prejudicial than probative, the defendant
has not established that the joinder of the cases substan-
tially affected the verdict. See State v. Payne, supra,
303 Conn. 553 (“When an error is not of constitutional
magnitude, the defendant bears the burden of demon-

_strating that the error was harmful.. . . . The proper -
standard for review of a defendant’s claim of harm is

whether the jury’s verdict was substantially swayed by
~ the error.” (Citation omitted; mternal quotation marks
omitted.)).

I .

We next turn to the question of whether the trial
‘court properly denied the defendant’s request to testify
about the nonsexual nature of his prior felony record
without permitting the prosecutor to elicit on cross-
examination testimony that he had been convicted of

seven counts of robbery. We conclude that the record
" is not adequate for review of this claim.

The following procedural history is relevant to this
issue. Before trial, the trial court granted the defen-
dant’s motion in limine barring the state from asking
its witnesses about the defendant’s prior incarceration.
During trial, the court ruled that, if the defendant testi-
fied, the state could not ask him about his prior convic-
tions for robbery. The court also barred defense counsel
from asking a state’s witness about his convictions as
the defendant’s codefendant in the robbery case. The
trial court concluded that the convictions were notrele-
vant to either the defendant’s or the witness’ credibility.

Thereafter, the state called M as aivvitness. The prose-

cutor asked M whether he had heard the defendant say

anything during the ruckus on the night of the wed;
_ ding.”” M stated that the defendant was yelling that he .

was not going back to jail. The prosecutor immediately
interrupted the testimony and asked that the jury be
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sent out of the courtroom. He then asked the trial court
to strike the testimony and to give a curative instruction,
- which the trial court did.’®

The following day, the defendant sought permlssmn
to testify about the nonsexual nature of his prior felony
record. He also asked the trial court to bar the prosecu-
tor from eliciting any tesbmony on cross-examination
that he had been convicted of robbery. Defense counsel,
Tashun Bowden-Lewis, argued that the curative instruc-
tion was an insufficient remedy for M’s disclosure
because “you can’t unring the bell . . . .” In response,
the prosecutor pointed out that the defendant did not

have only one felony conviction, but seven, and argued

that the nature of the prior convictions was relevant to
the defendant’s veracity. The prosecutor also pointed
out that the defendant was plaxining to call a character
. witness and argued that the prosecutor was allowed to
cross-examine that witness about his knowledge of the
" defendant’s truthfulness and that the robbery convic-
tions were directly relevant to that issue. The trial court
ruled that, if the defendant testified about his prior

_convictions, the state would be allowed “to inquire as

to the fact that he'’s a convicted felon, the name of the
felony or felonies, and that’s it. We're not getting into
the details, because then we're-getting into collateral
issues.” ' '

Bowden-Lewis then asked permission to have a brief

discussion with the defendant, which the trial court

granted. After a brief recess, the defendant took the
witness stand. Bowden-Lewis then had a brief discus-
sion with cocounsel, John Bowdren, and stated, “I just

have to address one thing with {the defendant] because '

he just said to me—I apologize, can I have just two
minutes?” The defendant then apparently left the court-
- room with Bowdren.!® When they returned to the court-
room, Bowden-Lewis indicated that the defendant had

decided that he did not want to testify. The prosecutor -

then argued that, because the defendant was not going
to testify, the defendant could not present testimony
about his truthfulness through a character witness. The
trial court agreed and reinstated its initial ruling that
evidence about the defendant’s prior ¢onvictions would
not be admitted. The prosecutor then stated, “{m]ay we
have one second Judge. I think we're going to talk a
plea.” After a brief, off-the-record discussion between
counsel, Bowden-Lewis indicated that they were ready
for the jury to be brought back into the courtroom, and
the defendant continued his presentation of evidence.

We conclude that the record is inadequate to review
the defendant’s claim that the trial court improperly
denied his request to testify about the nonsexual nature
of his prior felony convictions without being subject
to cross-examination on the specific nature of those
convictions. First, nothing in the record indicates the
reason for the defendant’s decision not to testify, and

18.



it is certainly well within the realm of possibility that

he would have made that decision, even if the trial court -

had barred the prosecutor from asking him about the
specific nature of his prior convictions on cross-exami-
nation. Second, nothing in the record before the trial
court indicates whether the defendant intended to tes-
tify only that his prior convictions were nonsexual or,

instead, that he intended to testify concerning his lack

of guilt on the charges he was facing® If he intended
"to. testify only that his prior convictions were for a
"nonsexual offense, testimony on cross-examination
that the offense had been a robbery would have not

have tended to establish the defendant’s lack of veracity’

because the testimony would only have corroborated
his testimony on direct examination.” If, on'the other

hand, he intended to testify concerning his lack of guilt, .

the fact that his prior convictions were for robbery
would have been relevant to establish his lack of truth-
fulness on that issue. See State v. Rivera, 336 Conn.
720, 731, 240 A.3d 1039 (2020) (“[w]e have consistently
recognized that crimes involving larcenous intent imply
_a general disposition toward dishonesty or a tendency
to make false statements” (internal quotation marks
* omitted)).?? Without knowing what the. defendant
intended to testlfy about, we cannot know whether the
testimony that the state intended to elicit on cross-
examination would have been relevant.?? We conclude,
therefore, that the defendant’s claim is unreviewable
for lack of an adequate record.

The judgment is affirmed.

- In this opinion D’AURIA, MULLINS and KAHN, Js

concurred, and ECKER, J., concurred as to part I.

* In accordance with our policy of protecting the privacy interests of the
victims of sexual assault and the crime of risk of injury to a child, we decline
to use the defendant’s full name or to identify the victims or others through
whom the victims' identities may be ascertained. See General Statutes
§ 54-86e. ’

Moreover, in accordance with federal law; see 18 U.S.C. § 2265 (d) (3)
(2018), as amended by the Viclence Against Women Act Reauthorization
Act of 2022, Pub. L. No. 117-103, § 106, 136 Stat. 49, 851; we decline to
identify any person protected or sought to be protected under a protection
order, protective order, or a restraining order that was issued .or applied
for, or others through whom that person’s identity may be ascertained.

#* December 19, 2022, the date that this decision was released as a slip
opinion, is the operative date for all substantive and procedural purposes.

! Practice Book § 41-19 provides: “The judicial authority may, upon its
own motion or the motion of any party, order that two or more informations,
whether against the same defendant or different defendants, be tried
together.”

"2 The defendant appealed directly to this court pursuant to General Stat-
utes § 51-199 (b) (3).

3 After an investigation, the Naugatuck police determined that M's shooting
of the defendant was justified because the defendant had been the “primary
aggressor” durmg the altercation. Accordmgly, the state did not prosecute
M for the shooting.

{In the interest of simplicity, we refer to the cases 1elated to the sexual
assault, risk of injury to a child, and strangulation charges as the sexual
assault cases. ' ’

®In State v. Boscarino, supra, 204 Conn. 722-24, this court “identified
several factors that a trial court should consider in deciding whether a

severance [or denial of joindex] may be necessary to avoid undue prejudice

résulting from consolidation of multiple charges for trial. These factors

o
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include: (1) whether the charges involve discrete, easily distinguishable
factual scenarios; (2) whether the crimes were of a violent nature or con-
cermned brital or shocking conduct on the defendant’s part; and (3) the
duration and complexity of the trial. . . . If any or all of these factors
are present, a reviewing court must decide whether the trial court’s jury

instructions cured any prejudice that might have occurred.” (Internal quota- -

tion marks omitted.) Statev. LaFleur,307 Conn. 115, 156,51 A.3d 1048 (2012).
8 The trial court instructed the jury: “Now, the defendant is charged with
ten separate counts in a long form information. The defendant is entitled
to and must be given, by you, a separate and independent determination of
whether he.is guilty or not guilty as to each of the counts—each of the
counts charged as a separate crime. '
“The state is required to prove each ‘element in each count beyond a
reasonable doubt. Each count must be deliberated upon separately. The
-total.number of counts charged does not add strength to the state's case.
You may find that some evidence applies to more than one count in the
information. ’

_“The evidence, howevér, must be considered separately as to each element
in each count. Each count is a separate entity. This includes a separate
consideration as to the charges related to each victim and the evidence
pertaining to each victim. You must consider each count separately and
return a separate verdict for each count. A decision on one count does not
bind your decision on 'another count. This means you may reach opposite
verdicts on different coun

7 The trial court imposed the following concurrent sentences of imprison-
ment with respect to each count: On count one, threatening in the second
degree, the court imposed a sentence of one year; on count two, sexual
assault in the first degree, the court imposed a sentence of fifty years,
execution suspended after thirty-five years; on count three, risk of injury
to a child, the court imposed a sentence of twenty years; on count four,
sexual assault in the first degree, the court imposed a sentence of fifty years,
execution suspended after thirty-five years; on count five, sexual assault in
the second degree, the court imposed a sentence of twenty years; on count
six, risk of injury to a child, the court imposed a sentence of twenty years; on
count sever, strangulation in the first degree, the court imposed a sentence
of ten ‘years; on count eight, sexual assault in the first degree, the court
imposed a sentence of fifty years, execution suspended after thirty-five
years; on count nine, xisk of injury to a child, the court imposed 2 senfence
of twenty years; and, on count ten, d.lsorderly conduct, the court imposed
a sentence of ninety days. In addition to imprisonment, the trial court also
nnposed a twenty year probationary period and ordered the defendant to
register as a sex offender, to comply with protective orders that it issued
for the benefit of the victims, and to pay sexual assault victims account
fines totaling $1057.

8 The discretion accorded to the trial court is, of course, bounded by the

need to safeguard the defendant’s right to a fair trial. See State v. LaFleur,

supra, 307 Conn. 155. Trial courts must remain highly sensitive to the risk

of prejudice flowing from improper joinder.

? See State v. Bermudez, 341 Conn. 233, 249, 267 A.3d 44 (2021) (“Relevant
evidence is evidence that has a logical tendency to aid the trier in the
determination of an issue. . . . Evidence is relevant if it tends to make the
‘existence or nonexistence of any other fact more probable or less probable

than it would be without such evidence. . . . To be relevant, the-evidence

_need not exclude all-other possibilities [or be conclusive] . . . .” (Internal
quotation marks omitted.)). ;

10 The trial court stated that it would not be prejudicial to try the disorderly
conduct and threatening cases with the sexual assault cases because “they're
obviously Sepa:aﬁe charges, they have separate elements, {and] they're easily
distinguishable factual scenarios for a jury. While [the threatening and disor-

derly conduct cases] involve violence, it's not to the extent [that] it's brutal

or shocking v101ence on the defendant's part. In fact, [the defendant] seems
to have been the victim of the most serious violence [i.¢., the gunshot wound
inflicted by M), setting aside the sex assault charges. It certainly wouldn't
‘add to the length of the trial as I indicated; it appears from argument from
. Dboth parties this is all interwoven with each other.

1'We discuss these facts and procedural history more fully in part II of
this opinion.

12 Although the trial court made no express ﬁndmg to this effect, such a
finding is implicit in the trial court's determination that joinder was appro-
priate, despite the fact'that the sexual assault cases involved “the ‘most



serious violence,” because the cases were “all 1 interwoven with each other.”
See footnote 10 of this opinion (noting that trial court found that defendant
was victim of “the most serious violence . . . setfing aside the sex assault
charges” (emphasis added)). Indeed, we must presume that the trial court
.applied the proper standard for joinder. See, e.g., DeNunzio v. DeNunzio,

320 Conn. 178, 187, 128 A3 901 (2016) (“{w]hen examining an ambiguous

decision . . . we présume that the trial court applied the correct standa.r
(internal quotatxon marks omitted)).

1 We recognize that the trial court concluded that, although the t.hreaten-
ing and disorderly conduct charges “involve violence, it's not to the extent
(that] it's brutal or shocking violence on the defendant's part.” The court
had not yet heard the evidence supporting the charges, however, when it
made this statement. Moreover, read in context, the court was merely observ-
ing that the conduct underlying the charges was not so brutal and shocking
that it would impropetly arouse the jurors' emotions in the sexual assault
cases, an assessment with which we agree. '

1 As we indicated, the jury in the present case was instructed that it rmust
consider all of the counts separately. See footnote 6 of this opinion.

8 In reaching this conclusion, we are mindful of the defendant’s contention
that joining the sexual assault cases with the threatening and disorderly
_conduct cases meant that the jury was confronted with a ten count informa-

tion instead of a two count information, and that this made it more likely-
that the jury would think of him as a “bad person and more likely to be

guilty.” We cannot conclude that the number of counts in the sexual assault
cases, standing alone, required the trial court to deny the state's motion to
consolidate under the circumstances of this case. ' '

18T the extent that the defendant contends that, without the evidence
related to the sexual assault cases, there would have been only weak evi-
dence of his intent to terrorize, any such claim would support our conclusion
that the evidence was highly relevant to the t‘.hreatening and disorderly
conduct charges. -

Y The prosecutor was attemptmg to elicit testimony about the defendant’
threats to kill people.

 Specifically, the trial court stated that it was “going to strike the witness’
last statement. I will order you [the jury] . . . to not consider that at any
point in time in your deliberation{s]. Reminding you, and you will get full
instructions, that, when a statement or an exhibit or an item is stricken,
you cannot consider that as part of your deliberations.”

18 The trial transcript does not expressly indicate that-the defendant left

. the courtroom, but it does indicate that, after a brief colloquy between the

trial court and Bowden-Lewis, Bowden-Lewis stated, “Tll wait for him to
come back out,” and that the defendant was then brought back into the
courtroom.

% During the argument on the defendant’s request to testxfy about- the
nonsexual nature of his prior felony record, defense counsel told the trjal
court that the defendant would testify “to the fact solely that heis a convicted
felon of a nonsexual crime” and that counsel was “askmg only for [the
defendant] to be able to say that he is a convicted felon of a crime of a
nonsexual nature . . . .” We do not interpret: this language as necessarily
meaning that the defendant intended to testify only about his prior convic-
tions. Rather, it could mean that the only testimony that the defendant was
going to give concerning the convictions were that they were for anonsexual
offense. We note in this regard that, in his brief to this court, the defendant
argues that, as the result of the trial court’s ruling, “[t]he jur[ors] did not
hear him deny harming [J] and [L]. They did not hear him explain what he
said on his wedding night. They did not hear him explain why he went to

[As] house, deny that he taunted [A] and (M}, and deny that he charged _

two men who were pointing handguns at him.” Thus; the defendant has

suggested to this court that he intended to testify about his lack of guilt. -

He did not, however, make any such offer of proof to the trial court.

2 Accordingly, we do not agree with the concurring justice that the fact
that the defendant was previously convicted of robbery would affect the
credibility of his testimony that his prior convictions were not for a sexual
offense. With respect to the concurring justice’s statement that we have

concluded sua sponte that the record is not adequate for review, we note

that that state contended in its brief to this court that “{t]he record does
not disclose why [the defendant] changed his find” about testifying and
“is devoid of any evidence as to what the defendant’s testimony would
have been.”

2 We recognize that the trial court initially determined that the robbery

1.



convictions were not relevant to the defendant's lack of veracity. That

determination would have been incorrect if the trial court believed that the
defendant intended to testify about his lack of guilt, and nothing prevented
the trial court from coi‘reé’ﬁng an eé_uliér incorrect ruling, especially when
it was the defendant’s own request that triggered the correction.

. ®'We also note that, if the defendant wanted to testify about his lack of
guilt, he could have simply withdrawn his request to testify about the nonsex-
ual nature of his prior felony convictions and asked the trial court to keep
in place its initial ruling that questions about the prior convictions would

not be permitted on cross-examination. Thus, any harm caused by not .

presenting such testimony was self-inflicted.

[
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STATE v. JAMES A.—CONCURRENCE

ROBINSON, C. J., with whora McDONALD, J., joins, -

and ECKER, J., joins as to part II, concurring in the

judgment. I join in the judgment of the court upholding
" the conviction of the defendant, James A., of numerous
crimes, including sexual assault and -threatening
offenses.! I write separately because I part company
from the majority’s analysis of the defendant’s claims
on appeal in two significant ways. First, I conclude that
the trial court abused its discretion when it joined the
defendant’s threatening in the second degree and disor-
derly conduct charges (threatening case) for trial with
his sexual assault, risk of injury to a child, and strangula-

tion in the first degree charges (sexual assault case), but '

I ultimately agree with the majority that this improper
joinder was harmless error not requiring reversal of the
affected convictions, namely, those in the threatening
case. Second, I reach the merits of and agree with the
defendant’s claim that the trial court improperly denied
his request for permission to testify about his prior
felony convictions without opening the door to disclos-
ing the names of those underlying felonies as a remedy
for an inadvertent disclosure about his prior incarcera-
tion by one of the state’s witnesses. As with the first
claim, I conclude that this ruling was harmless error
not requiring reversal. Accordingly, I concur in the judg-
ment of the court? -

I

I begin my discussion by addressing the defendant’s
joinder claim, which requires the court to consider the
standard for cross admissibility for purposes of joining
for trial, pursuant to Practice Book § 41-19,° the charges
in the separate sexual assault and threatening cases.
See footnote 1 of this opinion. As the majority aptly
observes, “[the] General Statutes and rules of practice
expressly authorize a trial court to order a defendant
to be tried jointly on charges arising from separate
cases.” (Internal quotation marks omitted.) Part I of
the majority opiriion, quoting State v. Rivera,.260 Conn.
486, 490, 798-A.2d 958 (2002). In State v. LaFlewr, 307
Conn. 115, 159, 51 A.3d 1048 (2012), and State v. Payne,
303 Conn. 538, 544-50, 34 A.3d 370 (2012), two cases
discussing the standards for reviewing a trial court’s
ruling on a motion pertaining to joinder, “we rejected
the notion of a blanket presumption in favor of joinder
and clarified that, when charges are brought in separate
informations, and the state seeks to join those informa-
tions for trial, the state bears the burden of proving
that the defendant will not be substantially prejudiced
by joinder pursuant to Practice Book § 41-19. . . . The

state may satisfy this burden by proving, by a prepon- -

derance of the evidence, either that the evidence in the
cases is cross admissible or that the defendant will not



be unfairly prejudiced pursuant to the factors set forth

-in State v. Boscarino, [204 Conn. 714, 722-24, 529 A.2d
1260 (1987)]* Although the state bears the burden of
~ proof in the trial court, [i]t is the defendant’s burden

on appedl to show that joinder was improper by proving .

substantial prejudice that could not bé cufed by the

trial court’s instructions to the jury . . . . As we

emphasized in LaFleur, our appellate standard of
review remains intact. Accordingly, [i]ln deciding
whether to [join informations] for trial, the trial court
. enjoys broad discretion, which, in the absence of mani-
. fest abuse, an appellate court-may not disturb.

State v. Devon: D., 321 Conn. 656, 66465, 138 A3d
849.(2016).” (Cltatlon omitted; emphasis in original;

footnote added; internal quotation marks omitted.) Part

I of the majority opinion.

“A long line of cases establishes that the paramount
concern is whether the defendant’s right to a fair trial
will be impaired. Therefore, in considering whether
joinder is proper, this court has recognized that, whe[n)
evidence of one incident would be admissible at the
trial of the other incident, separate trials would provide
the defendant no significant benefit. .-. . Under such
circumstances, the defendant would not ordinarily be
substantially prejudiced by joinder of the offenses for
a single trial. . . . Accordingly, we have found joinder
to be proper [When] the evidence of other crimes or
uncharged misconduct [was] cross admissible at sepa-
rate trials. . . . [When] ewdence is cross admissible,
therefore, our mqmry ends. . . . State v. LaFleur,
supra, 307 Conn. 155; see Lecom:e v. Commissioner of
Correction, 207 Conn. App. 306, 327, 262 A.3d 140 (1)t
is well established that [when] the evidence in one case
is cross admissible at the trial of another case, the
defendant will not be substantially prejudiced by join-
der. .-. . Our case law is clear that a court considering
Jomder need not apply the Boscarino factors if evidence
in the cases is cross admissible” . . .); cert. denied,

340 Conn. 902, 263 A.3d 387 (2021).” (Internal quotation

marks omitted.) Part I of the majority opinion.

I agree generally with the majority’s response to the

defendant’s claims with respect to the requirements for
‘establishing cross admissibility for purposes of joinder,
and I particularly agree that, under State v. Crenshaw,
313 Conn. 69, 95 A.3d 1113 (2014), and Statev. LaFleur,
supra, 307 Conn. 115, the fact that evidence may- ‘be

admitted only for a limited purpose in one of the cases-

to be joined does not defeat a finding of cross admissi-
bility for purposes of joinder. See part I of the majority
opinion. As the majority observes, requiring complete
congruence as to the admlssmlhty of the evidence m
both cases is inconsistent with the principle that, ‘

making the discretionary, pretrial decision to join mult1—
ple cases, [the trial court] rules on whether the evidence

could be admissible, not whether the evidence actually -

is admitted.” (Emphams in ongmal mtemal quotation



marks omitted.) Id., quoting State v. Crenshaw, supra,
89. Moreover, requiring the state to establish full con-
. gruence would defeat the benefits of judicial economy
and context for the trier that are afforded by joinder,
with appropriate jury instructions serving to nuttgate
any prejudicial effect from that Jomder 6 See State v.
Crenshaw, supra, 89-90.

I emphasme, however, that joinder on the basis of
~ cross admissibility requires that evidence of the crimes
set forth in each separate information be admissible at
the trials of the other incidents. See State v. LaFleur,
‘supra, 307 Conn. 154-55. Put differently, cross admissi-
bility does not rely on the specific evidence that is
required to prove every element of each of the crimes
charged in each case but, rather, whether * ‘evidence of
one incident would be admissible at the trial of the
other incident . . . .” (Internal quotation marks omit-
ted.) State v. Anderson, 318 Conn. 680, 692, 122 A.3d
254 (2015); see State v. Crenshaw, supra, 313 Conn. 84
(“[wle consistently have found joinder to be proper if
we have concluded that the evidence of other crimes
or uncharged misconduct would have been cross admis-
sible at separate trials” (internal quotation marks omit-
ted)). Thus, our inquiry is whether evidence of the con-
duct giving- rise to the threatening and disorderly
conduct charges could be admissible in the sexual
assault case, and whether evidence of the conduct giv-
ing rise to the sexual assault, risk of injury, and strangu-
lation charges could be admissible in the threatening
casel As the majority states, if we determine-that the
evidence is not cross admissible in each case, then we
consider whether joinder is nevertheless proper insofar
as the defendant has not been unfairly prejudlced under -
the Boscarino factors.

With respect to the first half of the cross adImssmlhty
inquiry, I agree with the majority’s conclusion that the
defendant’s violent response to the accusamon of sexual
assault, which led. to the threatening and disorderly
conduct charges, was relevant to establishing his con- -
sciousness of ‘guilt in the sexual assault ‘case, as well
as to proving fear on the part of J and L that led to the
delayed disclosure of their sexual assault allegations.
I further agree with the majority’s conclusion that the
* prejudicial effect of this evidence did not outweigh its
probative value in the sexual assault case and that join-
der of the charges was not otherwise unduly préjudicial
‘with respect to the defense of the sexual assault case.

Where I part company from the majority is the second
half of the cross admissibility inquiry, namely, our con-
" sideration of the reverse—whether the trial court cor-

rectly determined that evidence of the conduct giving
rise to the sexual assault case could be- admissible in
the threatening case. Like the majority, I agree with the
state’s argument that the evidence that the defendant
sexually assaulted J and L establishes the requisite



intent in the threatening case, namely, that the defen-

" dant threatened to commit a “crime of violence with '

the intent to terrorize another person . .. .” General
Statutes § 53a-62 (a) (2).

Evidence of other crimes is admissible for nonpro-
pensity purposes, “such as to show intent, an element
[of] the crime, identity, malice, motive or a system of
criminal activity.” (Emphasis added; internal quotation
marks omitted.) State v. Anderson, supra, 318 Conn.
693; see Conn. Code Evid. § 4-5 (2) and (c). “Such evi-
dence is admissible if: (1) it is relevant and material to
at least one of the circumstances encompassed by the
exceptions; and (2) its probative value outweighs its
 prejudicial effect.” State v. James G., 268 Conn. 382,
390, 844 A.2d 810 (2004). For purposes of relevance, I
cannot say that the evidence of the conduct giving rise
to the sexual assault, risk of injury, and strangulation

charges has no logical bearing on the probability that-

the defendant intended to terrorize the relatives of his
victims following their disclosure of his sexual abuse.
See, e.g., State v. Bermudez, 341 Conn. 233, 249, 267
A.3d 44 (2021) (“Relevant evidence is evidence that has
a logical tendency to aid the trier in the determination
of an issue. . . . Evidence is relevant if it tends to make
the existence or nonexistence of any other fact more
probable or less probable than it would be without such
. -evidence. . . . To be relevant, the evidence need not

exclude all other possibilities [or be conclusive] . . . .
(Internal quotation marks omitted.)). Nor can I say that
the evidence bears no relevance toward establishing a
motive for the defendant’s threats and conduct. See

State v. Lopez, 280 Conn. 779, 795, 911 A.2d 1099 (2007) .

(“[e]vidence of prior misconduct that tends to show that
the defendant harbored hostility toward the intended
victim of a violent crime is admissible to establish
motive”).

However, I still must determme whether the proba- .

tive value of the evidence of the specific acts of sexual

assault outweighs its prejudicial effect. See, e.g., State.
v. James G., supra, 268 Conn. 390. I part company with -

the mauonty on this point. If the probative value is
outweighed by its prejudicial effect, then this evidence
was inadmissible in the threatening case, and the evi-
- dence in the two cases is not cross admissible. “[T]he
test for determining whether evidence is unduly prejudi-
cial is not whether it is damaging to the [party against
whom the evidence is offered] but whether it will
improperly arouse the emotions of the jur[ors].”
(Emphasis added; internal quotation marks omitted.)
State v. Sandoval, 263 Conn. 524, 544, 821 A.2d 247
- (2003); see Conn Code Evid. § 4-3.

Nothing in the record supports the mference that the

- trial court specifically considered the prejudicial effect
that the sexual assault, risk of injury, and strangulation
charges would have on the threatening case.” Neverthe-

n
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less, detailed evidence that the defendant sexually
assaulted two children on numerous occasions and
strangled a child to the point of unconsciousness cer-
tainly would improperly arouse the emotions of-the
jurors in the threatening case to the extent that its
prejudicial effect exceeds the probative value in that
case. See State v. Ellis, 270 Conn. 337, 377, 852 A.2d 676
~ (2004) (“[t]he effect of testimony regarding the intimate
details of sexual misconduct on a jury’s ability fo con-
 sider separate charges in a fair and impartial manner
cannot be underestimated™). In my view, this evidence
served to elevate the defendant from someone whose
alcohol fueled ill temper led him to commit acts that
were both violent and offensive to one who is a genuine
sexual predator.® This has, in my view, the effect of

‘transforming the nature of the threatening case in the =~

eyes of the jurors.

1 acknowledge the state ] arguments echoed by the
majority opinion, that the two cases were factually
related and that “to place the threats and conduct [fol-
lowing the defendant’s wedding] in context, it would
be necessary at any trial on those charges to elicit
evidence of [the defendant’s] sexual assaults of J and
L. ."® The majority also posits that evidence of the
spec1flc acts of sexual abuse is “relevant to the question
of whether the persons at whom the threats were
directed and others would interpret them as a genuine
threat of violence or, instead, as drunken bluster.” Part
I of the majority opinion. The majority questions rhetori-
cally. “how .the threatening and disorderly conduct
charges could be tried without introducing any evi-
dence related to the sexual assault cases.” (Emphasis
in original.) Id. I respectfully disagree. That relevant
context, and the motive for the defendant’s outbursts,
would have been amply provided by S's accusations
that the defendant sexually abused J and L. Indeed,
the evidence of S’s accusations, including calling the
defendant a “child molester” and a “pedophile son of
a bitch,” is precisely what the state elicited in limited
fashion at trial to provide context for the defendant’s
conduct on the nights leading to- the threatening and
disorderly conduct charges.® Beyond those accusa-
tions, specific evidence of the defendant’s sexually.
assaultive acts against J and L, including his strangula-
tion of J, would serve only to inflame the jurors with
respect to the threatening case. Accordingly, my review
" of the record shows that the prejudicial effect of the
evidence did outweigh its probative value, and the evi-
dence of the specific conduet giving rise to the sexual
 assault case, therefore, was inadmissible in the threat-
‘ening case. Thus, the evidence was not cross admissible
with respect to the ‘threatening case, and I move to an
analysis of the Boscarino factors to determine whether
joinder was proper.

In State v. Boscarino, supra 204 Conn. 722-24, this
court “identified several factors that a trial court should -



consider in deciding whether a severance [or denial of
joinder] may be necessary to avoid undue prejudice
resulting from consolidation of multiple charges for

trial. These factors include: (1) whether the charges -

involve discrete, easily distinguishable factual scenar-

ios; (2) whether the crimes were of a violent nature or

concerned brutal or shocking conduct on the defen-
dant’s part and (3) the duration and complexity of the

trial. . If any or all of these factors are present, a

rewewmg court must decide whether the trial court's
~ Jjury instructions cured any prejudice that might have
occurred.” (Internal quotation marks omitted.) State v.
LaFleur, supra, 307 Conn. 156.

As the majority aptly notes, there is substantial over-
lap between the second Boscarino factor and the analy-
sis by which we determine whether otherwise relevant
evidence is more prejudicial than probative for pur-
poses of admissibility." Thus, I turn briefly to the defen-
dant’s claims with respect to the.second Boscarino

factor.”? With respect to the second Boscarino factor,
the defendant argues that the crimes charged in the
sexual assault case are both brutal and shocking, as

they related to the repeated sexual assault and strangu-
lation of two minor children, who were both members
of the defendant’s family. In response, the state posits
instead that the defendant has failed to demonstrate

““that the relative 1eve1s of brutal or shocking conduct -

unduly prejudiced one charge or another.” Largely for
the same reasons that led me to conclude that the preju-
dicial value of the specific evidence of sexually
assaultive acts sharply outweighs its probative value
for purposes of cross admissibility with the threatening
case, | agree with the defendant and conclude that the
second Boscarino factor was present.

“Whether one or more offenses involve brutal or
shocking conduct likely to arouse the passions of the
jurors must be ascertained by comiparing the relative
levels of violence used to perpetrate the offenses
charged in éach information.” (Internal quotation marks
omitted.) State v. LaFleur, supra, 307 Conn. 160. “The
second factor in Boscarino permits joinder if, when
comparing the defendant’s conduct in separate inci-
dents, his alleged conduct in one incident is not so

- shocking or brutal that the jury's ability to consider
fairly and objectively the remainder of the charges is
compromised.” Id., 160-61. As both cases involved vio-
lence, we must determme whether the defendant’s con-
duct in the sexual assault case, as the more violent

" of the crimes, was particularly shocking or brutal in
comparison to his conduct in the threatening case.

Given the particular issues in this case, my conclusion
that specific evidence. of the defendant’s sexually
A assaulm{'e acts is more prejudicial .than probative for
purposes of admissibility in the threatening case
because of thelr relative brutality reduces my analysis



of thé second Boscarino factor almost to a matter of
form. As I stated previously, the sexual assault case

contained allegations of digital penetration, cunnilin-'

gus, and analingus involving two minor children, as well
as the strangulation of one minor child to the point of
unconsciousnéss. In comparison, the threatening case
involved violent threats and acts of property damage,
nanely, punching a hole in a wall and flipping over a
table, and the defendant’s making highly obscene ges-
~ tures while throwing an open beer can at someone who
was pointing a firearm at him. It is beyond cavil that
the defendant’s conduct in the sexual assault case,
- which was directed at two young children, was signifi-

" cantly more brutal and shocking than his conduct in
the threatening case. See, e.g,, State v. Ellis, supra, 270 .
Conn. 877 (“We have recognized that the crime of sexual -

assault [is] violent in nature, irrespective of whether it
is accompanied by physicalviolence. Short of homicide,
[sexual assault] is the ultimate violation of self. It is
also a violent crime because it normally involves force,
.or the threat of force or intimidation, to overcome the

will and the capacity of the victim to resist.” (Emphasis

in original; internal quotation marks omitted.)); cf. State
v. Payme, supra, 303 Conn. 552 (murder case “was signif-
icantly more brutal and shocking” than jury tampenng
case); State v. Ellis, supra 343-48, 378 (case in which

defendant groped mirior’s breasts and in between her 4

legs, and attempted to force her to perform oral sex on

him and to kiss him, was “substantially more egregious”

than cases in which defendant only groped victims’
breasts). Thus, I conclude that the second Boscarino
factor was present and that the evidence from the sex-
* ual assault case was prejudicial to the defendant in the
threatening case. ' _

As a result of the presence of a Boscarino factor,

I now must determine whether the trial court's jury

instructions cured any prejudice that might have
“occurred from the improper joinder, rendering that

. error harmless. See, e.g., State-v. Randolph, 284 Conn. -

328, 338, 933 A.2d 1158 (2007). In considering the cura-

tive effects of the jury instructions, I also consider the

relative strength of the state s case as to the threatening
charges

. “When reviewing claims of error, we examine first
whether the trial court abused its discretion, and, if so,

we next inquire whether the error was harmless. . .

When an error is not of constitutional magnitude, the

defendant bears the burden of demonstrating that the

~ error was harmful. . . . The proper standard for
review of a defendant’s claim of harm is whether the
jury's verdict was. substantially- swayed by the error.

. Accordingly, a nonconstitutional error is harmless’

When an appellate court has 4 fair assurance that the
error did not substantially affect the verdict.” (Citations
omitted; footnote omitted; internal- quotation marks
amitted.) State v. Paame. supra. 303 Conn. 552-53.

ot
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Having r:av1ewed the record, I have the requisite fair
assurance that the improper joinder of the charges did

" not substantlally sway the jury’s verdict as to the threat-

ening case. First, the jury instructions in this case miti-

~ gated the effect of the improper joinder by admonishing

the jury to consider all counts separately. During its
preliminary instructions to the jury, the trial court twice
admonished the jury with the following statement:
“Each charge against the defendant is set forth in the

information as a separate count, and you must consider-

each count separately in deciding this case.” The trial
court again instructed the jury at the close of trial that
it was to consider each charge separately.”® See State
v. Payne, supra, 303 Conn. 553-54 (“The record reveals
that, during voir dire, the trial court instructed the
potential jurors that, although the cases had been joined
- for judicial economy, the jurors, if called {on] to serve,
must ‘treat each and every case separately. . . .’ The
court expanded [on] this warning multiple times
throughout the trial, including after the jury was impan-
eled, during the state’s presentation of evidence, and
inits final charge.” (Footnotes omitted.)); State v. Perez,
147 Conn. App. 53, 110-11, 80 A.3d 103 (2013)
(instructing jury as to separate nature of each charge
at conclusion of state’s evidence regarding one case, on
first day of and during state’s presentation of evidence
regarding other case, and during jury charge), aff'd, 322
Conn. 118, 139 A.3d 654 (2016). These instructions have
recently been held adequate “[to cure] the risk of sub-
stantial préjudice to the defendant and . . . [to pre-

serve] the jury’s ability to fairly and impartially consider -

the offenses charged in the jointly tried cases. "4 State
v. McKethan, 184 Conn. App. 187, 200, 194 A.3d 293,
cert. denied, 330 Conn. 931, 194 A.3d 779 (2018); see
Staté v. Norris, 213 Conn. App. 253, 285, 287, 277 A.3d
839, cert. denied, 345 Conn. 910, 283 A.3d 980 (2022).

Second; given the general adequacy of these instruc-
tions, I consider the strength of the state’s evidence in
the threatening case. See, e.g., State v. Payne, supra,
303 Conn. 554; State v. Norris, supra, 213 Conn. App.
- 285-86. I agree with the majority that the evidence was
overwhelming, as multiple witnesses—including one of

" the defendant’s own witnesses—testified consistently :

about the defendant’s violent conduct after S’s accusa-

tions, including his threats to decapitate those who'

made allegations against him. Although, as the defen-
dant points out, all the witnesses had consumed at
leasf some alcoholic beverages at the wedding prior to
‘witnessing. the defendant’s conduct, there is no evi-
dence that any of those witnesses were under the influ-
ence of alcohol to the extent it affected their perception.
Indeed, all the witnesses testified that they had sobered
up by that point, with no evidence in the record sug-
gesting otherwise. Further, the accounts of the defen-
dant’s conduct at the after-party in Naugatuck, specifi-
cally, his punching holes in the wall, are cor;oborated
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by photographic evidence of the repairs to the wall.
Moreover, the testimony of Sergeant Matthew Geddes
established the disorderly conduct charge portion of
the threatening case without challenge, insofar as he

testified that the defendant was the primary aggressor

during the altercation with A and M during which M
shot him, See footnote 3 of the majority opinion and
accompanying text.

Finally, and most telling, defense counsel’s closing
argument indicates that the threatening charges were
not a significant factual issue in the trial of this joined
case, insofar as defense counsel did not contest the
underlying allegations, instead focusing on the sexual
assault charges and referring to the events on the night
of the wedding only to point out that, when the police
responded to a neighbor’s noise complaint during the
after-party, no one in the family told them about S's
accusation that the defendant had sexually abused J
and L. See, e.g., State v. Osimanti, 299 Conn. 1, 20-23,
6 A.3d. 790 (2010) (reviewing summations to discern
significant factual issues in case); cf. State v. Favoccia,
306 Conn. 770, 811-13, 51 A.3d 1002 (2012) (reviewing
prosécutor’s summation in determining thati lmprop erly
admitted expert testimony with effect of vouchmg for
teenage victim was harmful given extent to which vic-
tim’s credibility was significant issue in sexual assault
trial). Indeed, in strategically conceding that the defen-
dant was not “a ‘saint,” ‘while simultaneously making
the point that he was also not a child molester, defense
counsel acknowledged significant portions of the
events, including that the defendant “was drunk the
night of the wedding,” that he had thrown the wedding

© ring at D during their altercation, and that “things got”

out of hand” to the point that M shot Him the following
evening. To this point, in concluding ‘her closing,
defense counsel-asked only whether the state had met
its burden of proof with respect to the sexual assault
and strangulation charges. Accordingly, given the
strength of the state’s evidence in the threatening case

and the jury instructions, I have a fair assurance that -

the otherwise improper joinder of the threatening case
with the sexual assault case was harmless error not
requiring reversal.

I

I next address the defendant’s claim that the trial
- court’s instruction to the jury to disregard a statement
by M referring to the defendant’s prior incarceration
was insufficient to remedy the prejudice resulting from
that improper testimony and, therefore, that the trial
court abused its discretion by denying the defendant

"his requested additional remedy of allowing him to tes-
_ tify as to the nonsexual nature of his prior felony record

without opening the door to disclosing the names of
the underlying felonies. The defendant also argues that,
- because the state had a weak case as to each of the
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chargeé, the error, which functioned to preclude the
~ defendant from testifying in his own defense, was not
harmless. In response, the state argues that the trial

* court was well within its discretion to rule that, if the

* defendant testified as to his prior felony record, then
the state could inquire into the names of his prior felony
convictions, and that, even if the trial court’s ruling
was an abuse of its discretion, any error was harmless.

Although I agree with the defendant’s argument' that
the trial court abused its discretion by denying him his .

requested remedy, I also agree with the state that the
error was harmless and does not require reversal of the
convictions.

The record reveals the following additional facts and
~procedural history that are relevant to our consider-
ation of this claim. On the first day of trial, prior to
bringing out the jury, defense counsel asked the trial
_court for a ruling on the defendant’s motion in limine
to limit the introduction of evidence of his prior convic-
_tions. The prosecutor responded that he had already
“admonished all of [the state’s] witnesses” and “made
them aware of what they are not allowed to say . . .
in court.” Based on the prosecutor’s response, the court
stated that, “techmcally,” it would grant the defendant’
motion.

During the trial, the prosecutor conducted a direct
examination of M, the victims’ grandfather. While testi-
fying about the night of the defendant’s wedding to D
and the commotion that had ensued at the after-party,
the prosecutor asked M whether he had heard the defen—
dant say anything. M answered that the defendant “w.
Jjust yelling [that] he wasn't going back to jail .
The prosecutor immediately interjected and asked that
the jury be excused. The prosecutor then asked the
court to strike the statement from the record and
informed the court that the witness had been “admon-
ished repeatedly not to say anything about” the defen-
dant’s history of incarceration, to which M responded,

“[y]eah, I was.” Both parties agreed that the testimony
should be stricken and that a curative instruction should
be given to the jury. Upon the jury's return, the trial
court promptly stated: “I'm going to strike [M's] last
statement. 1 will order you . . . to not consider that
at any point in time in your deliberation(s]. Reminding
you, and you will get full instructions, that, when a
‘statement or an exhibit or an item is stricken, you can-

not consider that as part of your deliberations.””® The

prosecutor then continued with his examination, asking
_ M leading questions to avoid any other improper disclo-
sures.

The next day, following the close of the state’s case-
in-chief, defense counsel asked the trial court to modify
its ruling regarding the defendant’s prior convictions.
Defense counsel noted that, the day before, M had
implied that the defendant had a prior criminal record



when he mentioned the defendant’s statement that he -
was “not going back to jail . ." Defense counsel
thus sought permission for the defendant to testxfy that
he was “a convicted felon of a nonsexual crime,” while
also precluding the state from mentioning that those
felony convictions were for robberies or the details
of those crimes. The prosecutor responded that the
defendant’s prior record did not consist of one felony
conviction but, rather, of seven convictions, and argued
that, if-evidence of the felonies came in, they should .
be named becausethey were relevant to his truthfulness
and veracity, particularly because the defendant -
planned to present a character witness in his defense.
The trial court denied defense counsel's request, rea-
_ soning that the jury had been instructed to ignore the
improper testimony and that, if the defendant “openfed]
the door” to the convictions, the court would allow the
. prosecutor to inquire as to the names of the felonies
* but not the details, so as to av01d getting into collat-
eral issues.

The issue before us is Whether the trial court abused
its discretion in determining that, if the defendant testi-
fied about the nonsexual nature of his prior felony con-
victions as a remedy for M’s inadvertent disclosure of
the defendant’'s past incarceration, he necessarily
would have opened the door to disclosing the names
of the underlying felonies through cross-examination
by the state.'® Section 6-8 (&) of the Connecticut Code
of Evidence governs the scope of cross-examination
and subsequent examinations.”” “Generally, a party who
délves into a particular subject during the examination
of a witness cannot object if the opposing party later
questions the witness on the same subject. . . . ‘The
party who-initiates discussion .on the issue is said to

“have opened the door to rebuttal by the opposmg party.”
(Internal quotation marks omitted.) State v. Mark T.,
339 Conn. 225, 236, 260 A.3d 402 (2021). “Even though
the rebuttal evidence would ordinarily be inadmissible

" on other grounds, the court may, in its discretion, allow
it [when) the party initiating inquiry has made unfair
use of the evidence. . . . [T]his rule operates to prevent -
a defendant from successfu]ly excludmg inadmissible
prosecution evidence and then selectively introducing
pieces of this evidence for his own advantage, without
allowing the prosecution to place the evidence in its
proper -context.” (Emphasis added; internal quotation
marks omitted.).State v. Payne, supra, 303 Conn. 557.
“In determining whether otherwise inadmissible evi-
dence should be admitted to rebut evidence offered by
an opposing party, the trial court must carefully con-
sider whether the circumstances of the case warrant
further inquiry into the subject matter . . . and should

) perrmt it only to the extent mecessary to remove any
unfoir prejudice [that] might otherwise have ensued -

" from the original evidence . . . . Accordingly, the trial

court should balance the harm to the state in restricting



the inquiry with the prejudice suffered by the defendant
in allowing the rebuttal. . . . We will not overturn the
trial court’s decision unless the trial court has abused its
discretion.” (Emphasis added; internal quotation marks
omitted.) Id. “In determining whether there has been
an abuse of discretion, every reasonable presumption
" should be made in favor of the correctness of the trial
court’s ruling . ” (Internal quotation marks omit-
- ted.) State v. Ma'rlc T supra, 232. :

The trial court’s dec151on indicates that it detenm'ned

that the harm to the state in restricting’ the inquiry

about the exact convictions would be greater than the

prejudice the defendant would have suffered . from

allowing that questioning by the state. The trial court.

* did not, however, discuss what the harm to the state
would have been from the defendant’s proffered testi-
mony. Nor did the state offer any principled reason as
to why it insisted on inquiring into the names of the

felonies'® when the defendant’s request was made solely .

because of misconduct committed by the state’s wit-
ness in the first instance. This is exactly what our case
law warns against. See State v. Griggs, 288 Conn. 1186,
141, 951 A.2d 531 (2008) (“[t}he doctrine of opening the
"door cannot . . . be subverted into a rule for injection
of prejudice” (internal quotation marks omitted)). I con-
clude that the trial court should have considered
whether the circumstances of the case warranted fur-
ther inquiry into the subject matter, as well as the extent
to which the further inquiry by the state was necessary

“to remove any prejudice introduced by the defendant’s

proposed testimony, namely, that his prior convictions
were of a nonsexual nature. This is particularly so given
that the defendant’s testimony was proposed as a cura-
tive  measure to address the prejudicial effect of
improper testimony from one of the state’s witnesses
in the first instance. Thus, I conclude that the trial
court abused its discretion in allowing the prosecutor
to inquire further into the specific nature of the defen-
dant’s felony record given the circumstances under
which the defendant proposed to testify.

I a,cknowledge that the trial court stated that it would

limit the rebuttal evidence to only the names of the

felonies to avoid raising collateral issues. Addltlonally,
the trial court struck M’s disclosure from the record
and instructed the jury that it was prohibited from con-
sidering the testimony it had heard prior to its dismissal.
However, our case law does not support a conclusion
that the trial court was within its discretion when it
concluded that the defendant would have opened the
door to further inquiry by testifying about the nonsexual
riature of his prior convictions, given that it was offered

solely to remedy the prejudicial effect of M’s improper
testimony about the defendant’s history of incarcera-’

tion in the first instance. Cf. State v. Griggs, supra, 288
Conn. 139-40 (trial court did not abuse its discretion
in concludmg that defendant opened door to evidence
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of his four domestic. violence convictions involving
assaultive or threatening behavior when defendant tes-
tified “that he had only ‘(a] couple’ of domestic violence
convictions and had never been engaged in any kind
of physical assault”); State v. Gonzalez, 272 Conn. 515,

543-44, 864 A.2d 847 (2005) (trial court did not abuse -

its discretion in concluding that defendant opened door
to evidence to rebut testimony introduced by defense
regarding witness’ disbelief of allegations); State v. Phil-
lips, 102 Conn. App. 716, 733-37, 927 A.2d 931 (trial
court did not abuse its discretion in adImttmg evidence
of prior conviction when defendant’s testimony unphed

that he had no prior convictions), cert. denied, 284

Conn. 923, 933 A.2d 727 (2007). The present case is also
distingnishable from those cases in which the trial court
properly allowed further inquiry in order to cure preju-

~ dice caused by the defendant’s own testimony, insofar

“as the purpose of the defendant’s proposed testimony
- in the present case was to cure prejudice occasioned
in the first instance by the improper testimony of M,
who was the state’s witness.” Cf. State v. Graham, 200
Conn. 9, 14, 509 A.2d.493 (1986) (“The introduction of
the other crimes evidence was not essential to cure
the unfairness, if any, that the state may have suffered
by . . . defense counsel’s limited inquiry into the other
robb eries. The trial court therefore abused 1ts discretion

.” (Emphasis added.)).

The jury heard an inadmissible statement from the
state’s witness that the defendant desired to remedy
with a brief reference to the nonsexual nature of his

prior convictions, and there is nothing in the record or

presented by the state in the present appeal as to how
this testimony would have harmed the state, an inquiry

required by the opening the door doctrine. See State v.

Payne, supra, 303 Conn. 557. On the other hand, the
jury’s hearing further testimony about convictions that
. are considered to ‘speak to truth and veracity would
undoubtedly have introduced additional prejudice to
the defendant, on top of any created in the first instance

by M’s improper testimony about the defendant’s his-_

tory ‘of incarceration. Therefore, it was unreasonable
for the trial court to determine that the harm to the
state in restricting the inquiry about the exact convic-
tions would be greater than the prejudice the defendant

would have suffered from allowing further inquiry by

the state.?? Accordingly, I conclude that the trial court
abused its discretion in determining that the defendant’s

proposed testimoriy regarding his prior felony convic- '

" tions opened the door to inquiry by the state regardmg
the names of the underlying felonies.

I now must determine whether this error was harm-
less. “The law governing harmless error for nonconsti-
tutional evidentiary claims is well settled. When an
improper evidentiary ruling is not constitutional in
nature, the defendant bears the burden of demonstra-
ting that the error was harmful. . . . [W]hether [an

o
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) - .
improper -ruling] is harmless in a particular case
depends [on] a number of factors, such as the impor-

. tance of the witness'’ testimony in the [defendant’s] case, -

whether the testimony was cumulative, the presence
or absence of evidence corroborating or contradicting
the testimony of the witness on material points, the
extent of cross-examination otherwise permitted, and,
of course, the overall strength of the prosecution’s case.

. Most [important], we must examine the impact of
the . . . evidence on the trier of fact and the result of
the trial. . . . [T)he proper standard for determining
whether an erroneous evidentiary ruling is harmless
should be whether the jury's verdict was substantially
swayed by the error. . . . Accordingly, a nonconstitu-
tional error is harmless when an appellate court has a
fair assurance that the error did not substantially affect

the verdict.” (Internal quotation marks omitted.) State -

v. Fernando V., 331 Conn. 201, 215, 202 A.3d 350 (2019).
Accordingly, I must consider whether the jury’s not

hearing that the defendant’s prior convictions were of

a nonsexual nature substantla]ly affected the verdict.
The defendant argues that, Wlthout hlS proposed tes-

timony, the jury might have speculated as to whether .

his prior felony convictions were of a séxual nature

and then made.an unperml551b1e propensity inference -

regarding the sexual assault case. See State v. George
A., 308 Conn. 274, 293, 63 A.3d 918 (2013) (evidence to
establish propensity in sex related cases is admissible
only if certain conditions are met). However, to deter-
" mine that the jury might have drawn this inference
because of the defendant’s inability to testify about the
nonsexual nature of his prior convictions, there must
be some indication that the jury did not follow the trial

court’s instruction to disregard M's disclosure about -

‘the defendant’s wish not to return to jail. See, e.g., State -

v. Holley, 327 Conn. 576, 618, 175 A.3d 514 (2018); see

also id., 629. The defendant does not argue that there
is any indication of such but, instead, argues that the
trial court’s “rote reliance” on this legal principle was

an abuse of its discretion. Not only has this court repeat- '

edly reaffirmed the principle that the jury is presumed
to have followed the trial court’s instruction in the
‘absence of any indication to the contrary, but we have
also stated that “instructions are far more effective in
mitigating the harm of potentially improper evidence

when delivered contemporaneously with the admission -

of that evidence, and addressed specifically thereto.”
_(Internal quotation marks omitted.) Id., 618. In the pres-
ent case; the jury was excused immediately following
the improper statement at issue, and, upon its return,
the trial court promptly stated that it was going to strike

. M’s last statement and that it was not to be considered .

" at any point during deliberations. Thus, I will presume

that the jury followed the trial court’s instruction to

disregard M's comment and, thus, did not draw an
impermissible propensity inference.



i

Harmlessness is further supported by the collateral

nature of the defendant’s proposed testimony. To the.

extent any testimony improperly was excluded, it was
not central to, or even a part of, the defense. See State

v. Rinaldi, 220 Conn. 345, 357-58, 599 A.2d 1 (1991) -

(improper exclusion of evidence central to defendant’s
defense was not harmless error). The testimony did
not, for example, relate to the credibility of a significant
witness who had testified at the trial. C£. State v. Cul-
breath, 340 Conn. 167, 197, 263 A.3d 350 (2021) (“[when]
credibility is an issue and, thus, the jury’s assessment
of who is telling the truth is critical, an error affecting
the jury’s ability to assess a [witness’] credibility is not
harmless error” (internal quotation marks omitted)).
The proposed testimony concerned only one statement
that the jury is presumed to have disregarded, as I
have noted. '

’

Moreover, despite the defendant’s argument to the.

contrary, the trial court’s conclusion, although
improper, did not specifically preclude the defendant
from testifying as to the nonsexual nature of his prior
convictions, and it certainly did not preclude the defen-
dant from denying the allegations against him. Finally,
as detailed in the majority opinion, the evidence was
overwhelming as to all the charged offenses, with sub-
stantial corroboration of the various sexual assault
charges. Accordingly, I have a fair assurance that the
improperly excluded testimony did not substantially
affect the verdict in the sexual assault case. '

Because I would affirm the defendant’s convictions,
" put for reasons different from those stated in the major-

ity opinion, I concur in the judgment of the court.
!'The trial court rendered judgments, in accordance with the juiy's ver-
dicts, convicting the defendant of the following offenses éha.rged in the
sexual assault case: three counts of sexual assault in the first degree, in
violation of General Statutes § 53a-70 (a) (2); one count of sexual assault
in the second degree, in violation of General Statutes § 53a-71 (a) (1); three

counts of risk of injury to a child, in violation of General Statutes § 53a-21

() (2); and one count of strangulation in the first degree, in violation of
General Statutes § 53a-64aa (a) (1) (B).

The trial court rendered judgments, in accordance with the jury's verdicts,
of the following offenses charged in the threatening case: one count of
threatening in the second degree, in violation of General Statutes § 53a-62
(a) (2); and one count of disorderly conduct, in violation of General Statutes
§ 53a-182 (a) (). : :

2] agree with the majority’s comprehensive recitation of the facts, proce-
dural history, and the parties’ arguments in this case. For the sake of brevity,
‘unless otherwise necessary, my discussion of this case's facts and procedural
history is confined to my analysis of the defendant’s specific claims on
appeal. .

3 Practice Book § 41-19 provides: “The judicial authority may, upon its
own motion or the motion of any party, order that two or more informations,
whether against the same defendant or different defendants, be tried
together.” )

41n State v. Boscarino, supra, 204 Conn. 722-24, “we . . . identified sev-
eral factors that a trial court should consider in deciding whether a severance
{or denial of joinder] may be necessary to avoid undue prejudice resulting
from consolidation of multiple charges for trial. These factors include: (1)
whether the charges involve discrete, easily distinguishable factual scenar-
ios; (2) whether the crimes were of a violent nature or concerned brutal or
shocking conduct on the defendant’s part; and (3) the duration and complex-



ity of the trial. .. . If any or all of these factors are present, a reviewing
court must dec1de ‘whether the trial court’s jury instructions cured any
prejudice that might have occurred.” (Internal quotation marks omltted)
State v. LaFleur, supra, 307 Conn. 156. )

5 Requiring coraplete congruence in the cross admlssﬁnhty of the underly-
ing evidence necessary to establish each charge could also effectively pre-
vent any two cases from being cross admissible. It is not difficult to imagine,
for instance, testimony regarding the age of a victim being necessary to
establish an element of one crime but having no legal relevance to the
commission of the second crime and, thus, being deemed inadrmissible on
that basis with respect to the trial for the second charge. Based on the
defendant’s rigid conception of cross admissibility, this scenario would
preclude joinder of the two cases, despite evidence of both crimes being
admissible in both cases. .

¢ It appears that, given the posture of the present case, the mauonty frames
its cross admissibility inquiry in terms of relevance, stating that evidence
is cross admissible if it is relevant and has probative value exceeding any
unfairly prejudicial effect. See part I of the majority opinion. Although
evidence must always be relevant to be admissible, I emphasize that rele-
vance is not the only evidentiary doctrine that i)ermits, or potentially i)re-
cludes, a finding of cross admissibility for joinder purposes. See State v.
Paymne, supra, 303 Conn. 543 n.3.

71 acknowledge that I must review the entire record for whether we can
infer that the trial court considered any unduly pfejudicial effect of admitting
evidence of the conduct giving rise to the sexual assault, risk of injury,
and strangulation charges in the threatening case, and weigh it against the
probative nature prior to its ruling on cross admissibility. See State v. James
G., supra, 268 Conn. 395. Although the trial court’s discussion prior to
deciding the state’s motion to consolidate leaves me assured that it consid-
ered the prejudicial effect of the threatening and disorderly charges on the
sexual assault case, it does not provideé me with the same assurance that
it completed the cross admissibility analysis by considering the prejudicial
effect of the sexual assault, risk of injury, and strangulation charges on the

*  threatening case. Specifically, the trial court’s discussion expressly refer-

enced “adding a disorderly conduct and a threatening charge to the two
sex assault charges . . . .” Further, the trial court was certainly not consid-
ering the first degree sexual assault and first degree strangulation charges
when it stated that the crimes were “not [violent] to the extent it's brutal or
shocking violence on the defendant's part.” Indeed, the trial court specifically
stated that it was “setting aside the sex assault charges” in its discussion
of whether the crimes were brutal or shocking. Additionally, the trial court
also never directly addressed defense counsel’s assertion during argument
on the motion to consolidate that the “sexual assault cases certainly are
shocking” and would prejudice the defense in the threatening case with
mentions of “digital penetration [and} cunnilingus with minor children
aI respectfully suggest that the majority understates the gravity of the
defendant’s conduct in the sexual assault case when it acknowledges that
“any sexual assault on a child is.. . . brutal and shocking,” but then charac-
terizes “the assaults in the present case [as] not unusually so.” Part I of the
-ma]onty opinion. I suggest that the proper focus is not whether the sexually
assaultive acts on J and L were more or less brutal than those committed

in other child sexual abuse cases, although I disagree with the majority’s .

suggestion that they. were not extreme in their brazenness and violence
given the strangulation aspects of this case. In any event, I respectfully
submit that the details of the sexually assaultive conduct were sufficiently
different in kind from the acts that gave rise to the threatening charges that
they would arouse the jurors’ emotions so as to consider the defendant a
sexually- violent predator, rather than a particularly obnoxious and angry
® Specifically, the state argues that defendants in threatening cases fre-
quently argue that their words were “mere puffery,” rendering it necessary
for thé jury in this case to learn about the defendant’s sexual abuse of J
and L to establish the defendant’s motivation for making threats in violation
of the statute. The state further argues that evidence of the sexual assaults
. would also be relevant to establish the elements of disorderly conduct
pursuant to General Statutes § 532-182 (a) (1), specifically, that the context
of why M and A were patrolling outside the house and what led the defendant
to the home is necessary to evaluate whether the defendant engaged in
violent or turaultuous conduct intending to cause inconvenience, annoyance,



_or alarm. ' +

1] note that, upon overruling defense counsel’s hearsay objectnons to S's
statements, the trial court granted her request for jury instructions limiting
the use of S's statements calling the defendant a “child molester” and a
“pedophile son of a bitch” and indicated that they were not admitted for the
truth of the matter asserted but, rather, to show their effect on the listener.

U] recognize that evaluating undue prejudice pursuant to §4-3 of the
Connecticut Code of Evidence in connection- with the cross admissibility
determination may be consistent with, and accomplishes the aim of, the
second Boscarino factor. See, e.g., State v. Best, 337 Conn. 312, 322-23, 253
A.3d 458 (2020) (“[t}he tést for determining whether evidence is unduly

prejudicial is not whether it is damaging to the [party against whom the -

evidence is offered] but whether it will improperly arouse the emotions of
the jurfors)” (internal quotation marks omitted)). Thus, on this record, the
trial court exceeded its obligations when it reviewed the Boscarino factors
following its determination that the evidence was cross admissible. See
State v. LaFleur, supra, 307 Conn. 155.

22 With respect to the other two Boscarino factors, I observe that the
defendant presents no discernable argument as to the third Boscarino factor,
namely, the consideration of the duration and complexity of the trial, likely
because this was not a particularly long -or complex trial, with only four
days of evidence. As to the first Boscarino factor, the defendant argues
that, although the dates. related to each.case were discrete, there was *
confusing cast of witnesses, mostly related to each other,” and that Jommg
the trials changed the temporal and geographical scope of each' case. In
response, the state argues that there is little tomo risk that the jury in the
present case would have been confused in evaluating which evidence applied
to which charge. I agree with the state on this point.

As the defendant notes in his briéf to this court, the events leading to the
charges in the two cases occurred on entirely different days. The informa-
tions concerned different victims, as the sexual assault case pertained to J
and L, whereas the threatening case pertained to S, 4, A’s partner, and M.

. Fach case involved different locations and distinct factual scenarios, with
the disorderly conduct charges in particular arising at A's home in Prospect.
Cf. State v. Brown, 195 Conn. App. 244, 2562-53, 224 A.3d 905 (two counts
of second degree breach of peace, among other charges, involving same
location and.victim, but different dates, times of day, and injuries, were
discrete and easily distinguishable), cert. denied, 335 Conn. 902, 225 A.3d
685 (2020). Accordingly, I conclude that the first Boscarino factor, namely,
confusion as to the applicable factual scenarios, was not present.

131n the present case, the trial court instructed the jury: “Now, the defen-
dant is charged with ten separate counts in a2 long form information. The
defendant is entitled to and must be given, by you, a separate and indepen-
dent determination of whether he is guilty or not guilty as to each of the
counts—each of the counts charged as a separate crime.

“The state iS réquired to prove each element in each count beyond a

reasonable doubt. Each count must be deliberated upon separately. The
total number of counts charged does not add strength to the state’s case.
You may find that some evidence applies to more than one count in the
information.

“The evidence, however, must be considered separately as to each element
in each count. Each count is a separate entity. This includes a separate
consideration as to the charges related to each victim and the evidence

_pertaining to each victim. You must consider each count separately and
return a separate verdict for each count. A decision on one count does not
bind your decision on another count. ThlS means you may reach opposite
verdicts on different counts.” ’

¥ Although I conclude that the trial court’s instructions, on the specific
facts of the present case, were sufficient to mitigate any prejudice from the
improper joinder, it would have been “preferable” for the court to have
been more specific in instructing “the jury that the cases had been consoli-
dated solely for the purpose of judicial economy,” with the specific sexual
assault allegations not to be considered as proof in the threatening cases.
State v. Norris, 213 Conn. App. 253, 287, 277 A.3d 839, cert. denied, 345
Conn. 910, 283 A.3d 980 (2022). This instruction would have been consistent
with the limiting instruction it gave with respect to §'s accusatory statements

_ that precipitated his conduct at the after-party, made in response to defense
counsel’s hearsay objection. See footnote 10 of this dpinion Inote, however,
that the defendant did not request a specific instruction to this effect with
respect to Jomder



15 While instructing the jury following summations, the trial court reiter-
ated: “Any testimony that has been stricken or excluded again, is not evi-
dence.”

16  note that the majority concludes, sua sponte, that the record is inade-
quate for review of this claim because it.does not squarely reflect (1) the

reason for the defendant’s ultimate decision not to testify, and (2) whether_‘

the defendant intended to testify only that his prior conviction was nonsex-
ual, or instead, deny his guilt with respect to the charged offenses. See part
11 of the majority opinion. I respectfully disagree.

.First, given the ample arguments offered by counsel and the trial court's

clear ruling on this point, the absence of this proffer relates to the strength
of the defendant's evidentiary claims on their merits, and not whether the
record is adequate for review. Consistent with the state’s not challenging
the adequacy of the record for review, I'believe that the majority's analysis
conflates the adequacy of the record for review with the extent to which
the defendant has established the merits of his claim that the trial court
abused its discretion by denying him permission to testify as to the nonsexual
nature of his criminal record. Because a review of the transcripts fully
establishes what happened before the trial court, thus setting the factual
predicate for the defendant’s claim on appeal, I conclude that it is adequate

for review and reach the merits of the defendant's claims. See, e.g., State -

. V. Correa, 340 Conn. 619, 682-83, 264 A.3d 894 (2021); State v. Edmonds,
. 323 Conn. 34, 64, 145 A.3d 861 (2016); Schoonmaker v. Lawrence Brunoli,
Inc., 265 Conn. 210, 232-33, 828 A.2d 64 (2003).

Second, in any event, the topics of the defendant’s proposed testimony are

not outcome determinative with respect to the correctness of this particular
ruling because his veracity and credibility would have become relevant as
soon as he took the stand to testify as to any topic in his own defense.

17 Section 6-8 (a) of the Connecticut Code of Evidence provides: “Cross-
examination and subsequent examinations shall be limited to the subject
matter of the preceding examination and matters affecting the credibility
of the witness, except in the discretion of the court.”

18 A5 stated, the prosecutor argued that further inquiry would be relevant

to the defendant’s truthfulness and veracity. However, the trial court had -

’ a}ready ruled that the prior convictions were not relevant for use against
the defendant, or his cohort in the robberies, who had already testified as
a witness for thé state without the prior convictions being introduced.

91 also note that the opening the door doctrine “operates to prevent a
defendant from successfully excluding inadmissible prosecution evidence
and then selecmvely introducing pieces of this evidence for his own advan-
tage, without allowing the prosecution to place the evidence in its proper
context.” (Internal quotation marks omitted.) State v. Brown, 309 Conn.
469, 479, 72 A.3d 48 (2013). This was not the concern in the present case.

# Although there are certainly other measures the defendant could have
requested, and the trial court could have taken, to further remedy the inadver-
tent disclosure, the quesﬁon presented here is the narrow evidentiary issue
of the limited circumstances in which testnmony “opens the door” to inquiry
into inadmissible ewdence

4'0.5



, STATE OF CONNECTICUT ‘ “
U04W-CR18-0453294-S; U04W-CRI 8-0453297-S SUPERIOR COURT
- UWY —CR18-0454260-T; UWY —CR18-0454261-T

STATE OF CONNECTICUT =~ JUDICIAL DISTRICT |
Vs, o | OF WATERBURY

JAMESA. | | - JANUARY 7, 2020

PRESENT: CORINNE L. KLATT, JUDGE
JUDGMENT |

Upon an Informatlon of the State’s Attorney for Waterbury Geographical
Area Number 4 dated August 5, 2018, charging the defendant, JAMES A., with the
crimes of THREATENING IN THE SECOND DEGREE (3 Counts), and
DISORDERLY CONDUCT in docket U04W-CR18-0453294-S, and
DISORDERLY CONDUCT and ATTEMPTED ASSAULT IN THE THIRD
.. DEGREE in docket U04W-CR18-0453297-S the defendant appeared at the
Superior Court, G.A. 4 with his attorney John Bowdren. |

Thereafter, upon an- Informatmn of Senior Assistant State’s Attorney Amy
Sedensky dated October 4, 2018 in docket UWY —CR18-0454261-T, the
defendant, JAMES A., with the crimes of SEXUAL ASSAULT IN THE FIRST
DEGREE (3 Counts), SEXUAL ASSAULT IN THE FOURTH DEGREE (2
Counts), ILLEGAL SEXUAL CONTACT (5 Counts), RISK OF INJURY TO
CHILD (4 Counts), and STRANGULATION IN THE SECOND DEGREE the
defendant appeared, was appointed a public defender for bond purposes (Cremins,
J), and the matter was transferred to PART-A :

Thereafter, upon an Information of Senior Assistant State s Attomey Amy
Sedensky dated October 4, 2018 in docket UWY —CR18-0454260-T, the
defendant, JAMES A., with the crimes of SEXUAL ASSAULT IN THE FIRST
DEGREE, and ILLEGAL SEXUAL CONTACT the defendant appeared, was
appointed a public defender for bond purposes (Cremms D, and the matter was
transferred to PART-A.

APFENDIX B



Thereafter, the defendant appeared for his PART-A matters: The Court
(Fasano, ) appointed the public defender for full representation and entered PRO-
FORMA not guilty pleas and jury elections.

Thereafter, Senior Assmtant State’s Attorney Amy Sedensky filed a
Substitute Information in docket U04W-CR18-0453294-S charging the defendant
with the crime of THREATENING IN THE SECOND DEGREE.

‘Thereafter, Senior Assistant State’s Attorney Amy Sedensky filed a
Substitute Information in docket U04W-CR18-0453297-S charging the defendant
with the crime of DISORDERLY CONDUCT.

Thereafier, Senior Assistant State’s Attorney Amy Sedensky fileda
Substitute Information in'docket UWY-CR18-0454261-T charging the defendant
with the crimes of SEXUAL ASSAULT IN THE FIRST DEGREE, RISK OF
INJURY TO A MINOR, SEXUAL ASSAULT IN THE FIRST DEGREE,
SEXUAL ASSAULT IN THE SECOND DEGREE, RISK OF INJURY TO A
" MINOR, and STRANGULATION IN THE FIRST DEGREE.

Thereafter, Senior Assistant State’s Attorney Amy Sedensky filed éPart‘-B
Information in docket UWY-CR18-0454261-T charging that the deféndant is a
PERSISTENT DANGEROUS FELONY OFFENDER (2 Counts) due to two prior

felony convictions. The defendant is mformed of the Part-B Informatlon outside . .
the presence of the Court.-

. ~ Thereafter, Senior Assistant State s Attomey Arny Sedensky ﬁled a
Substitute Information in docket UWY-CR18-0454260-T charging the defendant

with the crimes of SEXUAL ASSAULT IN THE FIRST DEGREE, SEXUAL

ASSAULT IN THE FOURTH DEGREE and RISK OF INJURY TO A MINOR.

- Thereafter, Senior Assistant State s Attomey Amy Sedensky filed a Part-B
Information in docket UWY-CR18-0454260-T charging that the defendant is a
PERSISTENT DANGEROUS FELONY OFFENDER (2 Counts) due to two prior
felony convictions. The defendant was informed of the Part-B Informatlon outside
the presence of the Court. -

Thereaﬁer, he Court granted th_ej%ate s Amended Motion to Consolldate
anl%
Thereafter, on October 4, 20240, Senior Assistant State’s Attorney Amy

Sedensky filed a consolidated Substitute Information charging the defendants with
the crimes of THREATENING IN THE SECOND DEGREE from docket U04W-
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CR18-0453294-S, SEXUAL ASSAULT IN THE FIRST DEGREE RISK OF
INJURY TO A MINOR, SEXUAL ASSAULT IN THE FIRST DEGREE,
SEXUAL ASSAULT IN THE SECOND DEGREE, RISK OF INJURY TO A
MINOR, and STRANGULATION IN THE FIRST DEGREE from docket UWY-
CR18-0454261-T, and SEXUAL ASSAULT IN THE FIRST DEGREE, and RISK
- OF INJURY TO A MINOR, from docket UWY-CR1 8-0454260-T, and
DISORDERLY CONDUCT from docket U04W-CR18-0453297-S. The defendant
appeared and for his plea said NOT GUILTY and elected to be tried by a JURY.

‘Thereafter, Senior Assistant State’s Attorney Amy Sedensky filed a
consolidated Part-B Information in dockets UWY-CR18-0454260-T and UWY-
CR18-0454261-T charging in the first count that the defendant is a PERSISTENT
DANGEROUS FELONY OFFENDER referring back to count two and four of the
consolidated Substitute Information and charging in the second count that the
defendant is a PERSISTENT DANGEROUS FELONY OFFENDER referring
back to count eight of the consolidated Substitute Information,  due to two prior
felony convictions. The defendant was mformed of the Part-B Informatlon outside
the presence of the Court. ' '

Thereafter, after evidence had begun The Court granted the State
perinission to file a Substitute Information. .

Thereaﬁer, Senior Assistant State’s AttOmey Amy Sedensky and the"_

" defendant through his counsel Attorney TaShun Bowden-Lewis and Attorney J ohn
Bowdren entered into a stipulation regarding where and with whom the defendant
lived in August of 2014 and the fact that the defendant purchased a home on .
December 30, 2014. a0 ﬁ? J”A |

Thereafter, on October 28 M Senior Assistant State s Attomey
Amy Sedensky filed a consolidated Substitute Information charging the defendants
with the crimes of THREATENING IN THE SECOND DEGREE from docket
U04W-CR18-0453294-S, SEXUAL ASSAULT IN THE FIRST DEGREE, RISK -
. OF INJURY TO A MINOR, SEXUAL ASSAULT IN THE FIRST DEGREE,
SEXUAL ASSAULT IN THE SECOND DEGREE, RISK OF INJURY TOA
MINOR, and STRANGULATION IN THE FIRST DEGREE from docket UWY-
CR18-0454261-T, and SEXUAL ASSAULT IN THE FIRST DEGREE, and RISK
OF INJURY TO A MINOR, from docket UWY-CR18-0454260-T, and .
DISORDERLY CONDUCT from docket U04W-CR18-0453297-S. The defendant
appeared and for his plea said NOT GUILTY and elected to be tried by a JURY.
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‘ Thereafter interrogatories were filed relating to counts two ‘three, four, five,
six, eight, and nine to be submitted to the jury.

A full hearing was held to the jury who retumed vcrdlcts of GUILTY to all
counts of the consolidated Substitute Information. The verdicts were accepted and
ordered recorded by the Court. Iti is therefore considered by the Court that the
defendant is GUILTY of the crimes of THREATENING IN THE SECOND
DEGREE in v1olatzon of § 53a-62 (a) (2) (A) of the Connecticut General Statutes,
SEXUAL ASSAULT IN THE FIRST DEGREE in violation of § 53a-70 (a)(2) of
the Connecticut General Statutes, RISK OF INJ URY TO A MINOR in violation of
§ 53-21 (a) (2) of the Connecticut General Statutes SEXUAL ASSAULT.IN THE
FIRST DEGREE in violation of § 53a-70 (a) (2) of the Connebncut General
Statutes, SEXUAL ASSAULT IN THE SECOND DEGREE in violation of § 53a-
71 (a) (1) of the Connecticut General | Statutes, RISK OF INJURY TO A MINOR
in violation of § 53-21 (a) (2) of the Connecticut Gerneral Statutes, and -
'STRANGULATION IN THE FIRST DEGREE in violation of § 53a-64aa (a)(1)
(b) of the Connecticut General Statutes, and SEXUAL ASSAULT IN THE FIRST
DEGREE in violation of § 53a-70 (a) (2) of the Connecticut General Statutes, and
RISK OF INJURY TO A MINOR in violation of § 53-21 (a) (2) ofthe
- Connecticut General Statutes, and DISORDERLY CONDUCT in violation of §
532-182 (a) (1)of the Connecticut Generai Statutes in manner and form as per the
consolidated Substitute Informatlon on file. The Jury answered the interrogatories
. as follows

L. Interrogatory Count Two The jury also found unanimously and beyond a
reasonable doubt that “Victim J” was under the age of sixteen at the time an
offense was committed, but the jury did not find unanimously beyond a
reasonable doubt that “Victim J” was under the age of ten at the time an
offense was committed; o : 5

2. Interrogatory Count Three: The jury found unammously and beyond a

' reasonable doubt that “Victim J” was under thirteen years of age at the time .
an offense was committed and that an offense was committed on or'after
July 1, 2007; ' : :

3. Interrogatory Count Four: The j jury also found unanimously and beyond a
reasonable doubt that “J” was under the age of sixteen at the time an offense
was committed but the jury did not find unanimously and beyonda - '
reasonable doubt under the age of ten at the time an offense was committed;



Interrogatory Count Five: The jury found unammously and beyond a
reasonable doubt that “Victim J” was under sixteen years of age at the time
an offense was committed;

. Interrogatory Count Six: The jury found unammously and beyond a

reasonable doubt that “Victim J” was under thirteen years of age at the time

~an offense was committed and that an offénse was comm1tted on or after
July 1, 2007;

. Interrogatory Count Eight: The jury also found unanimously and beyond a

reasonable doubt that Victim “L” was under the age of sixteen at the tnne an

~offense was committed and the jury did find unanimously beyond a

reasonable doubt that Victim “L” was under the age of ten at the time an
offerise was committed;

Interrogatory Count Nme The jury found unammously and beyond a
reasonable doubt that “Victim L” was under thirteen years of age at the time
an offense was committed and that an offense was committed on or after
July 1,2007, ~ | '

Thereaﬁer, the defendant admitted to both counts of the consohdated Part-B

" Information that he is a PERSISTENT DANGEROUS FELONY OFFENDER.

" The Court, after a canvass of the defendant, accepted the admissions and ordered
the admissions recorded. Therefore, The Court considers the defendant to be
PERSISTENT DANGEROUS FELONY OFFENDER in violation of § 53a-40 (a)
of the Connecticut General Statutes in manner and form as per the oonsohdated
Part-B Information.

The Court thereupon sentenced the defendant to be commltted to the custody of
the Comrmssxoner of Correction for a period of:.

1.

2.

ONE (1) YEAR, on the first count of THREATENING IN THE SECOND
DEGREE (from docket U04W-CR18- 0453294-8), and;

FIFTY (50) YEARS execution suspended after THIRTY-F IVE (35)
YEARS , TEN (10) YEARS of this sentence is a mandatory minimum, with

- TWENTY (20) YEARS of probation and imposed the Sexual Assault

Victim’s Account (SAVA) fine of $151 on the second count of SEXUAL

- ASSAULT IN THE FIRST DEGREE (from docket UWY-CR18-0454261-

T), as a PERSISTENT DANGEROUS FELONY OFFENDER and;
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. TWENTY (20) YEARS, FIVE (5) YEARS of this sentence is a mandatory

minimum and imposed the SAVA fine of $151 on the third count of RISK

OF INJURY TO A MINOR (from docket UWY-CR18-0454261-T), and;

. FIFTY (50) YEARS execution suspended after THIRTY-FIVE (35)
YEARS, TEN (10) YEARS of this sentence is a mandatory minimum, with

'TWENTY (20) YEARS of probation and imposed the SAVA fine of $151 -
on the second count of SEXUAL ASSAULT IN THE FIRST DEGREE
“(from docket UWY-CR18-0454261-T), as a PERSISTENT DANGEROUS

* FELONY OFFENDER and;

. TWENTY (20) YEARS, NINE (9) MONTHS of this sentence is a ,

mandatory minimum and imposed the SAVA fine of $151 on the third count

of SEXUAL ASSAULT IN THE SECOND DEGREE (from docket UWY-

CR18-0454261-T), and;

. TWENTY (20) YEARS, FIVE (5) YEARS of this sentence is a mandatory

minimum and imposed the SAVA fine of $151 on the third count of RISK

OF INJURY TO A-MINOR (from docket UWY-CR18-0454261-T), and;

. TEN (10) YEARS, on the fourth count of STRANGULATION IN 'I'HE a

FIRST DEGREE, and;, '

. FIF TY (50) YEARS execution suspended after THIRTY-FIVE (35)

YEARS, TWENTY (20) YEARS of this sentence is a mandatory minimum,

with TWENTY (20) YEARS of probation and imposed the SAVA fine of

$151 on the second count of SEXUAL ASSAULT IN THE FIRST

DEGREE (from docket UWY-CR18-0454260- -T), as a PERSISTENT

DANGEROUS FELONY OFFENDER and;

. TWENTY (20) YEARS, FIVE (5) YEARS of this sentence is a mandatory
" minimum and imposed the SAVA fine of $151 on the third count of RISK

- OF INJURY TO A MINOR (from docket UWY-CR18-0454260-T), and;
10. NINETY (90) DAYS, on the first count of DISORDERLY CONDUCT

(from docket U04W-CR18-0453297-S);

A9




The Court further ordered that a STANDING CRIMINAL PROTECTIVE ORDER
issue in dockets UWY-CR18-0454261-T and UWY-CR1 8-0454260-T, Sex .
Offender Registration, and that the sentences on all counts from all dockets run

~ concurrent for a Total Effective Sentence of FIFTY (50) YEARS execution
| suspended after THIRTY-FIVE (35) YEARS, TWENTY (20) YEARS of Wthh is
a mandatory minimum with TWENTY (20) YEARS of probation and SAVA fines
of $1057. The defendant is to stand committed until he comphes with the
J udgment : : :

" By The Court, ‘

Edward M. McKijernan

Ty
| Assistant Clerk
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