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CLD-048
UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

C.A. No. gg-_z;ggl
BONNIE PFLUGER, Appellant
Vs,
SUPERINTENDENT OF SCI MUNCY; ET AL.

(E.D. Pa. Civ. No. 2-21-cv-04889)

Present: GREENAWAY, Jr., MATEY, and FREEMAN, Circuit Judges

Submitted is Appellant’s request for a certificate of appealability
under 28 U.S.C. § 2253(c)(1) in the above-captioned case.

Respectfully,

Clerk

ORDER

Appellant Bonnie Pflugler’s application for a certificate of appealability is denied, for
reasonable jurists would not debate the District Court’s decision to dismiss her amended
habeas petition with prejudice. See Slack v. McDaniel, 529 U.S. 473, 484 (2000).
Reasonable jurists would agree that, regardless of whether Pflugler’s habeas claims are
procedurally defaulted, they are untimely, see Mag. J. Report 2-4, there is no basis for
tolling, see id. at 4-6, and the equitable exception to the limitations period set forth in
McQuiggin v, Perkins, 569 U.S. 383 (2013), is not applicable here, see id. at 386.

By the Court,
s/Joseph A. Greenaway. Jr.
Circuit Judge

Dated: February 1, 2023 < ,-_-",'-.{,

Sb/cc: Bonnie Pfluger
Heather F. Gallagher, Esq.

v
£, Ta, e
A True Copy: ®rvys. a0

Patricia S. Dodszuweit, Clerk
Certified Order Issued in Lieu of Mandate
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BONNIE PFLUGLER, :
' Petitioner : CIVIL ACTION
VY. |
SUPERINTENDENT OF S.C.1. : No. 21-4889
MUNCY, PA :
Respondent

ORDER

T o AND NCWithis /-&- ﬁy.—of~September<,».2O22,»upon_consideratio_n_;ofARe_ti,tiongr’ﬁsw_

Motion to Proceed in Forma Pauperis (Docket 'No. 19), it is hereby ORDERED that the Motion

is GRANTED. Petitioner Bonnie Pflugler may proceed in Forma Pauperis. |

BY COURT:

S
/Z//M/%%/

[ GEN’Ij/TE.K. PRATTER
United States District Judge




IN THE UNITED STATES DISTRICT COURT ‘
FOR THE EASTERN DISTRICT OF PENNSYLV ANIA

BONNIE PFLUGLER, ’ :

Petitioner : CIVIL ACTION

v. ;

SUPERINTENDENT OF S.C.1. ' : No. 21-4889
MUNCY, PA :

Respondent

MEMORANDUM /
PRATTER, ], . . SBP'I‘EMBER 2022

Convmted in state court, Bonme Pflugler seeks habeas relief in federal court Because she
did not first exhaust her state court remedies, however her claims have been pmceduraljy
defaulted. Therefoxe, the Couﬁ w111 deny Ms. Pflugler’s petmon |

I FACTUAL AND PROCEDURAL HISTORY |

In 1989, Ms. Pflugler pledguilty to and was convicted of third-degree murder and
kidnapping for the killing of a Harrisburg police officer. Docket at 2, Commonwealth v. Pﬂugler
No. CP-48-CR-0000140-1988 (Pa Ct. com. PL. Northhamption Cnty) She was sentenced to 15
to 30 years’ 1mpr1sonment Resp. (Doc. No. 12) at 1,

On April 11, 2017, while Ms. Pflugler was on state parole, agents of the Pennsylvania State
Patole Office conducted a reguiétory house check at her residence and discovered a .308
1\E}inchesterriﬂe:. Resp. at 1. Ms: Pflugler was charged With, unlawful possession of a ﬁ{earm,
pled guilty, and was sentenced to three and one-half to seven years’ incarceration. See Docket at
2, Commonwealth v. Pflugler, No. CP-39-CR-0003835-2017 (Pa. Ct. com. Pl. Lehigh Cnty.)
[hereinaft.er‘ “ﬁocket 11"}, She did not file any post-sentence motions, nor did she appeal her

sentence. Id. at 5-7.
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Ms. Pflugler filed this petition for a writ of habeas corpus on October 20, 2021; and
thereafter filed an amended petition using_ this Court’s standard form on Decembér 16,2021._ See
Am. Pet. (Doc. No. 6). In her amended petition, Ms. Pflugler argues that (1) trial counsel was
ineffective for advising her to pleelxd guilty; (2) the statute under which she was convicted is
unconstitutionally vague; and (3) the Commonwealth’s bill of attainder was unconstitutional. See -
id. Resp'éndents argue that Ms. Pflugler’s petition should be dismissed because she failed to
exhgust her state court remedies before seeking federal habeas relief. Resp. at 4-5.°

1L Dlscuséléﬁ . V

Under 28 US.C. §2254(b)(1)(A), a petitibner seeiiing federal habeas relief must first
demonstrate that he or she “has exhausted the remedies ave{iiable in the courts of the State .. ..”
This requirement “ensures that state ‘coﬁrts have the first ;)ppérfunity to review federal cdnstitutiona‘]
challenges to state convictions and presetves the role of state cour‘ts in protecting féderally guaranteéd
rights.” Caswell v, Ryan, 953 F.2d 833, 8‘57 (3d Cir, 1992), .ce}‘t. denied, 504 U.S. 944 (1992). Ms.
Pﬂuglér did not-ﬁl'é a' direct éppeal from. het conviction with the Peansylvania Superior Coutt Withha
the 30-day window for d(;ing so. Docket I at 7-8. Nor did s_he seek post-conviction relief within one
year of her judgment becoming final as required by the Pe;msylvania Post Conviction Relief Act, 42
Pa.CS. § 95'41'et seq.

“When a claim is not exhausted because it has not been ‘fairly presented’ to the state courts, but
state procedural rules bar the applicant from seeking further relief in state courts, the ep;haustion
requirement is satisfied because there is ‘an absence of available State corrective process.’”
McCandless v. Vaughn, 172 F.3d 2335, 260 é3d Cit. 1999) (citing 28 U.S.C. 2254(b)). Instead, the
claim is deemed to be procedurally defauited, and a federal court may not consider it unless the
petitioner “establishes ‘cauge and prejudice’ or a ‘fundamental miscarriage of justice’ to excuse his or

her default.” Id. (citing Coleman v. Thompson, S01 U.S. 722, 740 (1991)). Ms. Pflugler, however,

e e
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v _ makes no effort to satisfy the heavy burden of demonstrating cause and prejudice; nor does she identify
any miscarriage ofjuétice that would transpire if the Court failed to consider her defaulted claims. See

Am. Pet.; Acceptance of Magistrats Report' (Doc. No. 18).

OI. CONCLUSION

Ms. Pflugler did not raise her constitutional claii:ﬁS on direct appeal or in state
postconviction proceedings. She may not do so now, for the first time, through a federal habeas
petition. Because Ms. Pﬂugér’s claims are procedurally defaulted, and because she has not
demonstrated any grounds for excusing that default, the Court will deny her petition 2 Because
reasonable jurist§ would not “find it ciebatable” that Ms. Pflugler’s claims. are procedurél&
defaulted, the Cbm‘c will not issue a cettificate of appealability. Slack v. McDaniel, 529 US. 47 3,

478 (2000). An appropriate order follows.

GEREEX. PRATTER
UNITED STATES DISTRICT JUDGE

" Though Ms. Pﬂugier styles her response to the Magistrate Judge's Report and Recommendation (Doc. No. 16) 4s
an “acceptance,” her filing consists solely of chailenges to the Report, though none address the procedural default of
her claims. (Doc. No. 18).

2 Because the Court finds that Ms. Pflugler's claims are procedurally defaulted, it does not address the Magistrate
Judge's Recommendation that her claims are also time-barred under 28 U.S.C. § 2244(d).

i
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