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Case: 22-1624 Document: 23-1 Page: 1  Date Filed: 09/27/2022

DLD-235

UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

C.A. No. 22-1624
JAMAR L. TRAVILLION, Appellgnt
VS.
SUPERINTENDENT ROCKVIEW SCI, ET Al
(W.D. Pa. Civ. No. 2:17-cv-00515)
Present: CHAGARES, Chief Judge, KRAUSE, and MATEY, Citcuit Judges
Submitted are:

(1) Appellant’s request and amended request for a certificate of
appealability under 28 U.S.C. § 2253(c)(1);

(2) Appellant’s motion for leave to file amended request for a certificate of
appealability; and

(3) Appellant’s motion for leave to exceed the page limit for the request for
certificate of appealability

in the above-captioned case.
Respectfully,
Clerk

ORDER

Appellant’s motions to file an amended application for a certificate of
appealability and to exceed the page limits are granted. Appellant’s request for a
certificate of appealability, as amended, is denied. See 28 U.S.C. § 2253(c); Slack v.
McDaniel, 529 U.S. 473, 484 (2000). For substantially the same reasons provided by the
District Court, jurists of reason would agree, without debate, that Appellant’s claims are
either meritless, see Strickland v. Washington, 466 U.S. 558, 687 (1984); Wilkerson v.

APFENDIX A . |
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Case: 22-1624 Document: 23-1 Page: 2  Date Filed: 09/27/2022
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“

Klem, 412 F.3d 449, 453-56 (3d Cir, 2005), Fischetti v, Johnson, 384 F.3d 140, 148-53
(3d Cir. 2004); Cullen v, Pinholster, 563 U.S. 170, 181 (2011), or procedurally defaulted,
with no grounds for excusing the default, see Gibson v. Scheidemantel, 805 F.2d 135,
138 (3d Cir. 1986); Rolan v. Coleman, 680 F.3d 311, 317 (3d Cir. 2012); Martinez v.
Ryan, 566 U.,S, 1 (2012), or non-cognizable on federal habeas review, Ross v. Moffitt
417 U.S. 600, 610-11 (1974); Wainwright v. Torna, 455 U.S. 586, 58788 (1982).

By the Court,

s/ Chervl Ann Krause
Circuit Judge

Dated: September 27, 2022
PDB/cc: Jamar L. Travillion
Ronald M. Wabby, Jr., Esq.

¥, . * N
oy vt N
A True Copy: @ 7v1g, 107

@M%Dﬂ‘guw.t

Pafricia S, Dodszuweit, Clerk
Certified Order Issued in Lieu of Mandate
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

JAMAR LASHAWN TRAVILLION, )
)
Petitioner, ) 2:17-cv-00515
v. )
) Chief Judge Mark R, Hornak
MARK GARMAN and STEPHEN A. )
ZAPPALA, ) Magistrate Judge Maureen P. Kelly
Respondents. ).
MEMORANDUM ORDER

Before the Court is the Amended Report and Recommendation (ECF No. 74) (referred to
herein as “R&R”) as to Petitioner Jamar Lashawn Travillion’s Petitioﬁ for Writ of Habeas Corplis
pursuant to the Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA), 28 U.S.C. § 2254
(ECF No. 4), and Petitioner’s Objections to the R&R (ECF No. 77), as well as Petitioner’s ptior
amended Objections (ECF NoA. 58) to the prior Report and Recommendation that his present
Objectio‘ns. incorporate by reference (referred to herein, collectively with the Objections at ECF No.
77, as “Objections™). For the reasons explained below, and upon full consideration of Petitioner’s
Objections and de novo review and consideration of the record, the Court adopts the conclusions of
the R&R as to Petitioner’s asserted grounds for relief and as to the issuance of a certificate of
appealability, denies the Petition for Writ of Habeas Corpus, and concludes that no certificate of
appealability should issue. Further, the Court clarifies and expands upon certain portions of the R&R
in consideration of the Objections, and this Memorandum Order—together with the R&R’s
conclusions that the Petition should be denied and that no certificate of appealability should issue—

constitute the Opinion of this Court as provided below.

&éﬁﬁé&?lx ﬁ v ‘
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L BACKGORUND

The R&R thoroughly summarizes the factual and procedural history of this case. (See ECF
No. 74, at 1-10.) The Court highlights the following components of that case history as context for
this Memorandum Ordet.

Petitioner’s pending habeas Petition raises six grounds for relief, which can be summarized
as follows: (1) ineffective assistance of trial counsel (Ground One); (2) denial of Petitio_ner’s Sixth
Amendment right to counsel at trial (Ground Two); (3) denial of Petitioner’s Sixth Amendment right
to testify on his own behalf (Ground Three);b (4) denial of Petitioner’s Sixth Amendment right to
compulsory process (Ground Four); (5) iﬁeffective assistance of direct appeal counsel (Ground
Five); and (6) ineffective assistance of counsel in Petitioner’s state post-conviction relief proceedings
pursuant to the Post-Conviction Relief Act (PCRA) (referred to herein as “PCRA counsel”) (Greﬁnd
Six). (Id. at 8 (citing ECF No. 4, at 1-2).) !

Ground Two was adjudicated on the merits by the state courts on direct appeal. (See ECF
Nos. 21-3, at 6-36 (Pennsylvania Court of Common Pleas opinion and addendum to opinion); 21-5,
at 1-22 (Pennsylvania Superior Court opinion); and 21-6, at 38-42 (Pennsylvania Supreme Court
opinion).) Ground Five was adjudicated on the merits by the state courts during the PCRA
proceedings. (See ECF Nos. 21-9, at 6-17 (Court of Common Pleas opinion); 21-10, at 1-11
(Superior Court opinion); and 21-11, at 28 (Supreme Court denial of petition for allowance of
appeal).) | |

Magistrate Judge Maureen P, Kelly issued her first Report and Recommendation (ECF No."

32) as to the pending Petition on December 26, 2019. Petitioner then filed Objections to the first

! To the extent Petitioner names other possible claims for relief (e.g., at Ground Three, Petitioner references claims in
addition to the right to testify in the heading of that portion of his Petition but only focuses substantively on the right
to testify (ECF No, 74, at 31)), this Court agrees with the R&R’s assessment of the claims Petitioner has brought as
being substantively limited to those listed here. :

2
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Report and Recommendation on July 9, 2020 (ECF No. 44) and filed amended Objections on
December 8, 2020 (ECF No. 58). Petitioner also filed a motion to expand the record pursuant to Rule
7 of the Rules Governing Section 2254 Cases (ECF No. 45), which this Court granted to allow the
Magistrate Judge to consider supplemental material made part of the record (i.e., the filings at ECF
Nos. 31 and 69, and those accompanying the Objections at ECF Nos. 44 and 58) “to the degree
consistent with prevailing law.” (ECF No. 72, at 1.)

The Amended Report and Recommendation (ECF No. 74) (referred to herein as “R&R”)
followed on July 12, 2021, and Petitioner filed the pending Objections to the Amended R&R (ECF
No. 77) on August 17, 2021 (referred to herein, together with the amended Objections to the first
Report and Recommendation that the pending Objections incorporate, as “Objections”). |

IL, DISPOSITION OF PETITIONER’S OBJECTIONS TO THE AMENDED
REPORT & RECOMMENDATION

A. Petitioner’s Supplemental Material

The R&R contains a section addressing the Magistrate Judge’s and this Court’s ability to
éonsider Petitioner’s supplemental material as part of his Petition, and Petitioner objects to those
findings. This Court’s conclusions on the R&R and the Objections as to this subject are set out below.

The R&R lists Petitioner’s supplemental material filed after his pending Petitién. (ECF No.
74, at 14-16.) The R&R explained that (1) to the extent that the material supports claims for relief
adjudicated on the merits in state court, the Court can only consider evidence presented in the state
court proceedings, ana (2) to the extent that the material supports claims not adjudicatéd on the merits

in state coutt, the Court can only consider material outside of the state court record if Petitioner has
met the requirements of 28 U.S.C. § 2254(e)(2). (/d. at 18-20.) The R&R noted that, despite having
been informed of his obligation to do so, Petitioner had failed to identify where the majority of his

supplemental material had appeared in the state court record. (/d. at 17.) The R&R then concluded

3
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that “save for Item Nos. 16 and 18-20" in the list of Petitioner’s supplemental material, which were
easily identifiable as part of the state court record, the supplemental material could not be considered
in reviewing Petitioner’s claims, whether those claims have been adjudicated on the merits in state
court or not. (See id. at 16-17, 20.) |

Petitioner makes three primary objections to this assessment of the supplemental material.
First, he contests the R&R’s statement that Petitioner has provided scant citation to where in the state
court record the supplemental materials can be found. (See ECF No. 77, at 5-10.) Second, he argues
that the R&R “conflat[es]” § 2254(¢)(2) and Rule 7 of the Rules Governing Section 2254 Cases, and
he argues that Rule 7 allows this Court to consider the supplemental material regardless of the
confines of § 2254(¢)(2). (/d. at 10-12.) Third, Petitioner objects to the R&R’s conclusion that
Petitioner has not met the burden to show that the supplemental materials may be considered, even
assuming that the requirements of § 2254(e)(2) apply. (Id. at 12-14.) |

With one correction, the Court adopts the R&R’s conclusions as to Petitionet’s supplemental
material and whether it can properly be part of his Petition. The Court corrects the R&R’s conclusiqn
as to which supplemental materials were part of the state court record by noting that Item No. 21 (a
Judicial/Prosécutorial Misconduct Complaint filed by Petitioner in December 2005) was part of the
state court record, as Petitioner contends (see ECF No. 77, at 7-8), in addition to Item Nos. 16 and
18-20. As to the remainder of the section of the R&R concerning supplemental material, this Court
adopts the R&R, as modified and amplified by this Memorandum Order, as the Opinion of the Court
because the R&R has properly applied the law as to whether the Court may consider the
supplemental material. See, e.g., Rosato v. Sec'y, Dep't of Corrs., 2015 WL 13821935, at *2 (M.D.

Fla. July‘27, 2015) (citing Cullen v. Pinholster, 536 U.S. 170, 181-82 (2011)) (explaining that

ﬁ Ccob
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regardless of Rule 7, § 2254 “severely limits a federal court’s authority to expand the record and
restricts a federal court’s review to the record that was before the state court”).2

B. Petitioner’s Asserted Grounds for Relief

i. Ground One: Ineffective Assistance of Trial Counsel

As to Ground One, the R&R concluded that Petitioner has procedurally defaulted this claim
by not raising it during the PCRA proceedings, and that Petitioner lacks sufficient cause to excuse
the procedural default because he fails to show that his ineffective assistance of trial counsel claim
is “substantial” such that the Martinez v. Ryan exception to the procedural default doctrine applies
and allows Petitioner to assert ineffective assistance of PCRA counsel as cause for the default. (ECF
No. 74, at 23-25, 44.)° See 566 U.S. 1, 14 (2012). The R&R also concluded that even if Petitioner’s
claim at Ground One was not procedurally defaulted, Petitioner fails to show that his trial counsel
was ineffective. (ECF No. 74, at 24.)

Petitioner asserts that his claim of ineffective assistance of his trial counsel is substantial such
that his PCRA counsel’s failure to raise it is cause to excuse the procedural default. (ECF No. 58, at
24-26; see ECF No. 77, at 21.) Further, Petitioner objects to the R&R’s conclusion that he has not
" shown that his trial counsel, William H. Difenderfer, was ineffective. Petitioner he alleges that Mr.
Difenderfer’s failure to fulfill his promise to Petitioner to repay Petitioner one-half of his retainer fee

upon being terminated from the case—which the R&R acknowledges as a specific instance alleged

2 Despite the R&R’s correct conclusions about whether the Magistrate Judge was permitted to consider Petitioner’s
supplemental material, the Magistrate Judge nonetheless “reviewed each and every article of Supplemental Material
that Petitioner has submitted” in evaluating Petitioner’s asserted grounds for relief. (ECF No. 74, at 21.)

3 The R&R discussed Petitioner’s claim of ineffective assistance of PCRA counsel—to the extent Petitioner asserts in
his Objections that that alleged ineffectiveness constitutes cause that excuses his procedural default of his claim at
Ground One—in the section of the R&R addressing Ground Six of Petitioner’s habeas petition, (See ECF No. 74, at
40-45.) The Court addresses whether Petitioner can overcome procedural default of Ground One by asserting
ineffective assistance of PCRA counsel in this section of the Opinion to streamline its summary of the R&R’s
conclusions and Petitioner’s Objections as to each Ground on which Petitioner seeks relief.

5
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by Petitioner as ineffective assistance of counsel (ECF No. 74, at 24)—prevented Petitioner from
hiring replacement counsel and “completely denied Petitioﬁer counsel at trial.” (ECF No. 58, at 15—
16, 21-22; see ECF No. 77, at 15-16.)

Having reviewed Petitioner’s Objections to the R&R’s conclusions at Ground One, this
Court adopts the R&R, as modified and amplified by this Memorandum Order, as the Opinion of the
Court because the Court agrees with the R&R that Petitioner procedurally defaulted his Ground One
claim by not raising it with the state courts and that the claim is not sub‘stantial, as discussed below,
preventing the alleged ineffective assistance of PCRA counsel from excusing the default under
Martinez. Thus, the Court concludes that Ground One does not entitle Petitioner to habeas relief. In
addition, the Court concludes that a certificate of appealability should not issue as to Ground One
because “jurists of reason could [not] disagree with th[is] . . . resolution of [Petitioner’s]
constitutional claim([] [at Ground Oné] [nor] . . . conclude the issues presented are adequate to
deserve encouragement to proceed further.” Miller-El v. Cockrell, 537 U.S. 322, 327 (2003).

Further, because the R&R aclcnolwledges but does not squarely address Petitionet’s assertion
that Mr. Difenderfer’s failure to refund Petitioner was an instance of deficient performance that
prejudiced Petitioner, the Court expands upon the R&R as to that aspect of Petitioner’s Objections.

'Assuming that Petitioner had not procedurally defaulted his claim of ineffective assistance
of his trial counsel (notwithstanding that the R&R properly concluded that he did*) or that the

procedural default could be excused (notwithstanding that the R&R properly concluded that it cannot

4 The R&R concluded that Petitioner’s ineffective assistance of trial counsel claim is procedurally defaulted because
Petitioner did not raise it in the PCRA proceedings. This is correct because the PCRA proceedings were the only
opportunity Petitioner would have had to raise this claim with the state courts. See Bey v. Superintendent Greene SCI,
856 F.3d 230, 24344 (3d Cir. 2017) (explaining that in Pennsylvania, “collateral review . . . is the first possible
instance in which to raise claims of ineffective assistance of trial counsel”). .
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be®), Petitioner’s claim that Mr. Difenderfer breached his promise to repay Petitioner a retainer fee
is insufficient to establish ineffective assistance of counsel. “To prove ineffective assistance of
counsel under Strickland v. Washington, a petitioner must prove (1) that his counsel’s performance
was deficient, that is, it fell below an objective standard of reasonableness, and (2) that counsel’s
deficient performance prejudiced his client, i.e., that there is a reasonable probability ﬂlat, but for
counsel’s unprofessional etrors, the result of the proceeding would have been different.” Bey v.
Superintendent Greene SCI, 856 F.3d 230, 238 (3d Cir. 2017) (citing 466 U.S. 668 (1984)). By the
time Mr. Difenderfer allegedly refused to repay Petitioner the retainer fee, Mr. Difenderfer was no
longer Petitioner’s counsel, and thus logically could not have rendered deficient performance as
counsel through that act.

But even if Mr. Difenderfer’s refusal after his termination to repay any of the fee he received
from Petitioner could be considered an act by counsel, Petitione; has not explained how that refusal
fell below an objective standard of reasonable performance as counsel—especially given the terms
of the fee agreement that Mr. Difenderfer provided Petitioner. (See ECF No. 3 1-4.)¢ Separately, the

record does not demonstrate that “but for” Mr. Difenderfer’s failure to repay Petitioner, Petitioner

5 The R&R rejected Petitioner’s assertion that ineffectiveness of Petitioner’s PCRA counsel was sufficient cause to
excuse the procedural default of Ground One because while Martinez v. Ryan allows a petitioner to assert
inetfectiveness of post-conviction counsel as cause for procedurally defaulting a claim of ineffectiveness of trial
counsel, the undetlying claim as to trial counsel must be “substantial.” (See ECF No. 74, at 44.) The R&R properly
concluded that Ground One is not substantial, as exemplified by this Court’s expansion of the R&R to address
Petitioner’s claim that failure to repay Petitioner’s retainer fee does not constitute ineffective assistance of counsel.

§ petitioner filed a copy of the fee agreement that Mr. Difenderfer sent to Petitioner (ECF No. 31-4) as part of
Petitioner’s Declaration that he filed in support of his Petition (ECF No. 31). The fee agreement does not discuss
repayment of fees, and it states that “the quoted fee is the fee, regardless of whether the case goes to trial,” making
Mr. Difendetfer’s termination immediately prior to the trial of no moment as to whether he owed Petitioner any money
back. (ECF No. 31-4, at 3.) Nor does Petitioner’s citation to ABA Model Rule of Professional Conduct 1.16(d)
demonstrate that Mr. Difenderfer was ineffective by not repaying Petitioner’s fec because Rule 1.16(d) specifically
refers to refunds of “advance payment of fee that has not been earned.” (ECF No. 58, at 21 (quoting Rule 1.16(d).)
The timing of Mr. Difenderfer’s termination—after jury selection for the trial had begun—coupled with the language
of the fee agreement strongly suggests that Mr. Difenderfer would have reasonably earned his fee and that no refund
was due under any theory. '

ﬁaoatz
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would have had counsel at trial—possibly making the result of the proceeding different—because it

is not by any means certain (as Petitioner seems to assume) that Petitioner would have been able to
hire another lawyer to take his case even if he had the money he asked Mr. Difenderfer to repay (in
fact, the record shows that some lawyers whom Petitioner contacted simply never responded to him).
(See ECF No. 58-4, at 50.) And, of course, if Petitioner lacked funds to secure retained counsel due

to Mr. Difenderfer’s alleged failure to repay the fee Petitioner suggests was due to him or otherwise,
such would have presumably qualified Petitioner to have counsel appointed to represent him, at no

-~ ¢ostto Petitiorier, Thus, Petitioner’s claifi at Ground One, even ifiit were not procedurally defaulted, ~
lacks merit,

ii. Ground Two: Denial of Sixth Amendment Right to Counsel

As to Ground Two, the R&R concluded that Petitioner has failed to show that the
Pennsylvania Supreme Court’s resolution of Petitioner’s claim that he was denied his Sixth
Amendment right to counsel was contrary to or an unreasonable application of U.S. Supreme Court
precedent or was an unreasonable determination of the facts. (ECF No. 74, at 25-31.) See 28 U.S.C.
§ 2254(d)(1)~(2). Petitioner objects to this conclusion because he argues that “the [t]rial [clourt
forced him to proceed at trial and sentencing without the assistance of counsel following the
termination of Attorney Difenderfer’s representation” and that the determination by the trial court
and Pennsylvania Supreme Court that Petitioner forfeited his right to counsel is unreasonable under
both § 2254(d)(1) and § 2254(d)(2). (ECF No. 58, at 30-48; see ECF No. 77, at 17.) Specifically,
Petitioner asserts that llinois v. Allen does not support the principle that a criminal defendant can,
through his conduct, forfeit his right to counsel, as opposed to his right to be present during
proceedings, and thus argues that the conclusion that he forfeited his right to counsel is contrary to

federal law as established by the U.S. Supreme Court. (ECF No. 58, at 37-40; see ECF No. 77, at

ﬁama
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17.) See 397 U.S. 337 (1970). Further, Petitioner argues that even if federal law supports a finding
of forfeiture of the right to counsei in some circumstances, both the state courts’ application of that
doctrine in Petitioner’s case and those courts’ factual findings were unrcasonable. (ECF No. 58, at
40-48; see ECF No. 77, at 17.)

Having- reviewed Petitioner’s Objections to the R&R’s conclusions at Ground Two, this
Court adopts the R&R, as modified and amplified by this Memorandum Order, as the Opinion of the
Court because the Court agrees with the R&R that Petitioner has not met his burden under § 2254 to
show that he is entitled to relief as to this claim, as explained below.” The Court coﬁcludes that
Ground Two does not entitle Petitioner to habeas relief; the Court also concludes that a certificate of
appealability should not issue as to Ground Two because Petitioner’s failure to meet his burden to
obtain relief on Ground Two under AEDPA is not debatable among jurists of reason. Miller-£l, 537
U.S, at 327, see Becker v. Sec’y Pa. Dep 't of Corrs., No. 20-2844, Opinion of the Court, at 2-3 (3d
Cir. Mar. 21, 2022) (“When deference to sta;te court rulings under AEDPA will apply to the merits
of a petitioner’s habeas claim, such deference likewise applies to [the appellate court’s] decision
whether to issue a [certificate of appealability] . . ..”).

The Court makes the following additional observations about Petitioner’s claim -at Ground
Two, finding it important to do so due to the centrality of this claim throughout the history of
Petitioner’s case and the utmost importance of a criminal defendant’s rightvto counsel,

First, the Third Ciréuit has directly addressed forfeiture 6f the right to counsel in reviewing
habeas petitions by state prisbners who allege that they were denied their constitutional right to

counsel, and those cases demonstrate why Petitioner has not met his burden under § 2254 at Ground

7 The R&R stated that “[i]n the initial Report and Recommendation, the [Magistrate Judge] refused to consider any
evidence in Petitioner’s Declaration, ECF No. 31, unless Petitioner could not show where it appeared in the underlying
state court records.” (ECF No. 74, at 27 (emphasis added).) The Court revises the latter part of that statement to read,
“unless Petitioner could show where it appeared in the underlying state court records.” ’

9
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Two. In a 2004 precedential decision, Fischetti v. Johnson, the Third Circuit denied habeas relief
under § 2254 with respect to a petitioner’s claim that he was denied his right to counsel, despite
concluding that the state trial court committed error that would be reversible on direct appeal. 384
F.3d 140, 147, 153 (3d Cir, 2004). In doing so, the Third Circuit explained that because the U.S.
Supreme Court’s “established precedent . . . has n[either] expressly dealt with the matter of forfeiture
of counsel . . . [nor] involved facts that [were] materially indistinguishable” from those in Fischetti,
the state court’s determination that the defendant had forfeited his right to counsel “was not contrary
to federal law as articulated by the decisions of the [U.S.] Supreme Court.” Id. at 150. The Third
Ci_rcuit also reasoned that the state court’s forfeiture conclusion in that case did not “unreasonably
| appl[y] [U.S.] Supreme Court case law” because that case law “certainly provide(s] a basis to
conclude . . . that defiant behavior by a defendant can properly cost tﬁat defendant some of his Sixth
Amendment protections [including the right to counsel] if necessary to permit a trial to go forward
in an orderly fashion.” Id. at 151.

Since Fischetti, the U.S. Supreme Court has not issued any decisions that address forfeiture
of the right to counsel, nor has it overruled the decisions that the Third Circuit identified in Fischetti
as providing a basis from which to conclude that forfeiture of the right to counsel can occur despite
the Sixth Amendment’s broad protections. Thus, Third Circuit precedent makes clear that the
Pennsylvania state courts’ decisions here as to Petitioner’s forfeiture of his right to counsel were not
contrary to nor did they involve an unreasonable applicdtion of federal law as art.iculated by the U.S.
Supreme Court and thus do not implicate § 2254(d)(1).

Further, while the Third Circuit has not explicitly addréssed § 2254(d)(2) in cases involving
state court conclusions that a defendant forfeited the right to counsel, Third Circuit cases on forfeiture

of that right suggest that the Pennsylvania state courts’ conclusions here that Petitioner forfeited
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his right to counse! also do not implicate § 2254(d)(2) in that they were not “unreasonable
detennjnationts] of the facts in light of the evidence presented in the State court proceeding.”

For example, in concluding that a habeas petitioner had failed to show that state courts
unreasonably applied U.S. Supreme Court precedent when concluding the petitioner had forfeited
the right to counsel, the Third Circuit in Wilkerson v. Klem explained: “[N]o clear forfeiture
standard has been articulated by the Supreme Court . . . . It is not sufficient [to warrant habeas
relief] to say that [the petitioner’s] actions did not rise to the level of conduct that has constituted
forfeiture in the past; the issue is whether the state court’s application of forfeiture to [the
petitioner’s] case was precluded by Supreme Court precedent.” 412 F.3d‘ 449, 45556 (3d Cir.
2005). See also Fischetti, 384 F.3d at 152 (“[NJone of the[] cited appellate cases saw in the
Supreme Court’s precedents any clear guidance as to the precise standard to be applied before
forfeiture can be triggered. Put another way, the Supreme Court has not fully defined when a
defendant’s misconduct or defiance warrants a forfeiture.”),

Thus, the issue here is not whether Petitioner’s conduct “r{ose] to the same level of conduct
that has constituted forfeiture in the past,” Wilkerson, 412 F.3d at 456, nor is it whether this Court
agrees with the state courts’ determination that Petitioner’s conduct was disruptive enough to
constitute forfeiture of his right to counsel, see Fischetti, 384 F.3d at 150-51 (explaining that a
federal court rﬁﬁst find more than “simple error” to grant retief under § 2254(d)(1) and cannot
grant relief on the basis that it disagrees that the state court’s ,application of Supreme Court
precedent was proper). Applying the required § 2254 standards, the Court concludes, as the R&R
did, that the decisions of Pennsylvania’s Court of Common Pleas and Supreme Court that

Petitioner forfeited his right to counsel were not objectively unreasonable, either as an application
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of federal law as established by the U.S. Supreme Court or as a determination of the facts before
the state courts.

Second, the Court emphasizes that the precise reason that Petitioner is not entitled to habeas
relief based on his Ground Two claim is because the state courts, including the Pennsylvania
Supreme Court, ultimately concluded that Petitioner forfeifed his right to counsel, Despite the Court
of Common Pleas’ initial conclusion that Petitioner waived his right to counsel (ECF No. 21-3, at
15-27), that court’s later addendum to that opinion, in which the court concluded that Petitioner had
forfeited his right to counsel (ECF No. 21-3, at 36), is what the Pennsylvania Supreme Court
addressed and affirmed.

The U.S. Supreme Court has repeatedly held that in habeas proceedings, “when the last state
court to decide a prisoner’s federal claim explains its decision on the merits in a reasoned opinion .’
.. a federal habeas court simply reviews the specific reasons given by the state court and defers to
those reasons if they are reasonable,” Wilson v. Sellers, 138 S. Ct. 1188, 1192 (2018). Thus, because
the state supreme court in this case relied on the doctrine of forfeiture in its reasoned opinion through
which it ru1’6d against Petitioner on his claim of denial of his right to counsel, this Court must analyze
Petitioner’s claim of denial of his right to counsel at Ground Two by determining whether the finding
of forfeiture was appropriate within the framework of § 2254 and without consideration of the trial
court’s first opinion in which it concluded Petitioner.had Waived his right to counsel, which is a
separate concept from forfeiture that the Pennsylvania Supréme Court did not address. And because
Petitioner has not met his burden to show that the Pennsylvania Supreme Court’s determination that
Petitioner forfeited his right to counsel was contrary to or an unreasonable application of U.S.
Supreme Court precedent, or was an unreasonable determination of the facts, Petitioner’s claim at

Ground Two must be denied.
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iii. Ground Three: Denial of Sixth Amendment Right to Testify

Asto Ground Three, the R&R concluded that Petitioner has procedurally defaulted this claim
by not raising it in the Superior Court on direct appeal or during the PCRA proceedings. (See ECF
No. 74, at 7, 31-32.) The R&R determined that Petitioner could not show cause to excuse the
procedural default of the claim on appeal in the Superior Court because to the extent Petitioner
asserted ineffectiveness of his appellate counsel as the cause, Petitioner’s appellate counsel was not
ineffective. (Jd. at 32, 27-40.)® The R&R also explained that Petitioner could not show cause to
excuse the procedural default of the claim during the PCRA proceedings because to the extent
Petitioner asserted ineffectiveﬁess of his PCRA counsel as the cause, the exception to the rule that
“an attorney’s ignorance or inadvertence in a postconviction proceeding does not qualify as cause to
excuse a procedural default,” Martinez, 566 U.S. at 9, only applies to claims of ineffectiveness of
trial counsel (including Petitioner’s claim at Ground 'One). (ECF No. 74, at 32, 42-43.)°

In the alternative, the R&R concludéd that even if Petitioner had not procedurally defaulted
his claim at Ground Three of denial of his right to testify, Petitioner has failed to show that the Court
of Common Pleas’ resolution 6f Petitionet’s claim was contrary to or an unreasonable application of

U.S. Supreme Court precedent or was an unreasonable determination of the facts. (Id. at 32-33.).

8 The R&R discusses Petitioner’s claim of ineffective assistance of direct appeal counsel—which Petitioner asserts in
his Objections constitutes cause that excuses his procedural default of his claims at Grounds Three and Four—in the
section of the R&R addressing Ground Five of Petitioner’s habeas petition. (See ECF No. 74, at 35-40.) The Court
addresses whether Petitioner can overcome procedural default of Grounds Three and Four by asserting ineffective
assistance of direct appeal counsel in this and the next section of the Opinion to streamline its summary of the R&R’s
conclusions and Petitioner’s Objections as to each Ground on which Petitioner seeks relief.

9 The R&R discussed Petitioner’s claim of ineffective assistance of PCRA counsel~—to the extent Petitioner asserts in
his Objections that that alleged ineffectiveness constitutes cause that excuses his procedural default of his claims at
Grounds Three and Four—in the section of the R&R addressing Ground Six of Petitioner’s habeas petition. (See ECF
No. 74, at 40-45.) The Court addresses whether Petitioner can overcome procedural default of Grounds Three and
Four by asserting ineffective assistance of PCRA counsel in this and the next section of the Opinion to streamline its
summary of the R&R’s conclusions and Petitioner’s Objections as to each Ground on which Petitioner seeks relief.

13
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Petitioner objects to the R&R’s conclusion that his direct appeal counsel was not ineffective
and asserts that any procedural default of Ground Three “result[ed] from [direct appeal] Attorney
[Thomas] Farrell’s ineffective assistance” and “should therefore be excused.” (ECF No. 58, at 89,
see ECF No. 77, at 20.) Further, as to the merits of his denial of the right to testify claim, Petitioner
contends that the trial court’s “arbitrary and unconstitutional restrictions [that it] placed on the
presentation of Petitioner’s testimony” without a “justifiable rationalle]” was contrary to or an
unreasonable application of federal law and that “the trial court’s recital of the facts” as to
Petitioner’s waiver of the right to testify was “selective” and was an unreasonable determination of
the facts, (ECF No. 58, at 50-61; see ECF No. 77, at 18.)

The Court agrees with the R&R’s conclusions that Petitioner procedurally defaulted the
Ground Three claim and cannot show cause to overcome the default because, as the state courts in
the PCRA proceedings properly determined based on testimony by Petitioner’s direct appeal counsel
regarding why he did not raise all possibie claims on appeal (see ECF No. 74, at 38-39), Petitioner’s
direct appeal counsel was not ineffe?:tive for failing to raise Ground Three on direct appeal in the
Superior Court. Further, the alleged ineffective assistance of PCRA counsel cannot excuse the
procedural default of this type of claimt under Martinez. The Court also concurs with the R&R that
the state court’s resolution of the claim does not allow relief under § 2254 because the state trial
court’s determination that Petitioner was given the right to testify and waived it was not contrary to
nor an unreasoﬁable application of federal law as determined by the U.S. Sﬁpreme Court, nor an ,
unreasonable determination of the facts. Therefore, the Court adopts the R&R, as modified and
amplified by this Memorandum Order, as the Opinion of the Court as to Ground Three and concludes
that Ground Three does not entitle Petitioner to habeas relief and that a certificate of appealability as

to Ground Three should not iséue, because jurists of reason could not disagree that Petitioner
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procedurally defaulted his Ground Three claim and cannot demonstrate cause for the default, Miller-

"El, 537U.S. at 327.1°

iv. Ground Four: Denial of Sixth Amendment Right to Compulsory Process

As to Ground Four, the R&R concluded thgt Petitioner has procedurally defaulted this claim
by not raising it in the Superior Court on direct appeal or during the PCRA proceedings. (See ECF
No. 74, at 7,34.) The R&R determined that Petitioner could not show cause to excuse the procedural
default of the claim on appeal in the Superior Court because to the extent Petitioner asserted
ineffectiveness of his appellate counsel as the cause, Petitioner’s appellate counsel was not
ineffective.(Jd. at 34, 37-40.)'! The R&R also explained that Petitioner could not show cause to
excuse the procedural default of the claim during the PCRA proceedings because to the extent
Petitioner asserted ineffectiveness of his PCRA counsel as the cause, the exception to the rule that
““an attorney’s ignorance or inadvertence in a postconviction proceeding does not qualify as cause to
excuse a procedural default,” Martinez, 566 U.S. at 9, only applies to claims of ineffectiveness of
 trial counsel (including Petitioner’s claim at Ground One). (ECF No. 74, at 34, 42-43)1?

In the alternative, the R&R concluded that even if Petitioner had not procedurally defaﬁlted
his claim at Ground Four of denial of his right to compulsory process, Petitioner has failed to show
that the Court of Common Pleas’ resolution of Petitioner’s claim was contrary to or an unreasonable
application of U.S. Supreme Court precedent or was an unreasonable determination of the facts. (Id.

at 34-35.)

10 The R&R stated that “the Martinez exception can only serve as cause to excuse claims of trial counsel’s
ineffectiveness and no other procedurally defaulted claims, not even such a closely related procedurally default claim
of direct appeal counsel's ineffectiveness, yet alone less related claims.” (ECF No. 74, at 42.) The Court revises the
last portion of that statement to read, “let alone less related claims.” ‘

1! See supra note 8.

12 See supra note 9.
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Petitioner objects to the R&R’s conclusion that his direct appeal counsel was not ineffective
and asserts that any procedural default of Ground Four “result[ed] from [direct appeal] Attorney
Farrell’s ineffective assistance” and “should therefore be excused.” (ECF No. 58, at 89; see ECF No.
77, at 20.) Further, as to the merits of his denial of the right to compulsory process claim, Petitioner
contends that “[t]he exaggerated warnings against self-incrimination and threats of criminal
prosecution directed at defense  witness Raymond Geeter by the Commonwealth and the {t]rial
[cJourt exerted such duress upon [Geeter’s] mind that [Geeter] could not make a free and voluntary
decision on whether or not to testify in th[e] case,” which allegedly prevented Petitioner from
presenting evidence through Mr. Geeter’s testimony in contravention of Petitioner’s right to
compulsory process. (ECF No. 58, at 66-70; see ECF No. 77, at 19.) Petitioner asserts that the state
trial court unreasonably determined the facts in reviewing this claim on direct appeal. (ECF No. 58,
at 71-72; see ECF No. 77, at 19.)

The Court agrees with the R&R’s conclusions that Petitioner procedurally defaulted the
Ground Four claim and that no cause exists to excuse the procedural default because, as the state
courts in the PCRA proceedings properly determined based on testimony by Petitioner’s direct
appeal counsel regarding why he did not raise all possible claims on appeal (see ECF No, 74, at 38—
39), Petitioner’s direct appeal counsel was not ineffective for failing to raise Ground Four on direct
appeal in the Superior Court. Further, the alleged ineffeétive assistance of PCRA counsel cannot
excuse the procedural default of this type of claim underv Martinez. The Court also agrees that the
state trial court’s determination that the trial court’s and Commonwealth’s actions in informing Mr.
Geeter of his Fifth Amendment rights did not deny Petitioner his right to compulsory process was
reasonable under § 2254, Therefore, the Court adopts the R&R, as modified and ampliﬁed by this

Memorandum Order, as the Opinion of the Court as to Ground Four and concludes that Ground Four
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does not entitle Petitioner to habeas relief and that a certificate of appealability should not issue as
to Ground Four, because jurists of reason could not disagree with the finding of procedural default
and lack of cause to excuse the default, Miller-El, 537 U.S. at 327.

v. Ground Five: Ineffective Assistance of Direct Appeal Counsel

In his habeas petition, Petitioner alleges two instances of ineffective assistance of direct
appeal counsel, and the R&R’s recommendation that this Court deny the petition at Ground Five
addresses those alleged instances separately.

First, Petitioner alleges ineffectiveness at the Superior Court phase of his direct appeal
proceedings, arguing that direct appeal counsel was ineffective by “not raising [] three other issues
in the brief that appellate counsel filed with the Pennsylvania Superior Court on appeal that appellate
counsel had earlier raised in the Rule 1925(b) Statement of Errors.” (ECF No. 74, at 35 (citing ECF
No. 4, at 52-58).) In response, the R&R concluded that Petitioner has failed to show that the
resolution of this part of his claim in the state court PCRA proceedings was contrary to ot an
unreasonable application of U.S. Supreme Court precedent or was an unreasonable determination of
the facts. (ECF No. 74, at 37-40.) Petitioner objects, arguing that the claims that his direct appeal
counsel included in the Rule 1925(b) Statement of Errors but did not present in his brief to the
Superior Court were “so vociferous and intertwined with the violation of [Petitioner’s] right to
counsel,” a claim that the brief did include, “that those claims should by no means have been
abandonea on direct review.” (ECF No. 58, at 85; see ECF No. 77, at 20.)

Second, Petitioner alleges ineffectiveness of his direct appeal counsel at the Pennsylvania
Supreme Court phase of the appeal proceedings based on counsel’s failure to “fil[e] a brief in
oppoéition to the Commonwealth’s Petition for Allowance of Appeal to the Pennsylvania Supreme

Court after the Superior Court reversed Petitioner’s conviction and remanded for a new trial.” (ECF
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No. 74, at 35 (citing ECF No. 4, at 52-58).) The R&R concluded that this claim lacks merit because
Petitioner had no Sixth Amendment rig];1t to counsel at the petition for allowance of appeal stage of
his direct appeal proceedings. (/d, at 35-37.) Petitioner disagrees because he argues that his sucoess
in his appeal in the Superior Court and the Commonwealth’s attempt to reverse that by filing a
petition for allowance of appeal made the Supreme Court stage “part and parcel of Petitioner’s first
appeal of right,” and Petitioner argues that he was entitled to have his direct appeal counsel continue
to defend his interests at that stage. (ECF No. 58, at 83-84; see ECF No. 77, at 20.)

Having reviewed the R&R and Petitioner’s Objections, this Court adopts the R&R’s
conclusion that the state court in the PCRA proceedings resolved Petitioner’s claim as to his Superior
Court phase of his direct appeal reasonably such that § 2254 provides no relief, because the Superior
Court on PCRA review considered Mr, Farrell’s testimony at the trial court PCRA hearing as to his
strategy for not raising all possible claims on direct appea! (see ECF No. 74, at 38-39) and did not
unreasonably determine that Mr. Farrell’s actions wete reasonable. For reasons expanded upon
below, the Court also adopts the R&R’s conclusion that Petitioner lacked a right to counsel in the
Supreme Court phase of the appeal. Further, the Court concludes that a certificate of appealability
‘should not issue as to Ground Five because Petitioner’s failure to meet his burden to obtain relief on
Ground Five under AEDPA is not debatable among jurists of reason. Miller-El, 537 U.S. at 327, see
Becker v. Sec'y Pa. Dep’t of Corrs., No. 20-2844, Opinion of the Court, at 2-3 (3d Cir. Mar. 21,
©2022). ' |

As to Petitioner’s right to counsel in the Pennsylvania Supreme Court on direct appeal, the
Court believes it is important to address Petitioner’s emphasis on the way the petition for allowance
of appeal stage of his appellate pfoceedings came about in his case—namely, the Commonwealth

filed the petition after Petitioner prevailed in the Superior Court—and how, if at all, that impacts
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whether that stage of the appellate process was “discretionary” and whether Petitioner had a right to
counsel at that stage. Petitioner argues, without legal support, that the context of the Pennsylvania
Supreme Court proceedings in his case were such that Petitioner was entitied to have his direct appeal
counsel oppose the petition: “Attorney Farrell had a duty to protect Petitioner’s interests in
preserving the outcome reached in the Superior Court, and [counsel] standing by while the
Commonwealth mounted a specious attack against those interests was ineffective assistance of
counsel,” (ECF No. 58, at 83-84.) The Court understands Petitioner’s reasoning to be that he should
have had a right to counsel when it was the Commonwealth seeking a discretionary appeal in an
effort to reverse Petitioner’s success at the Superior Court level, get his conviction reinstated, and
deprive him of his liberty. This argument, regardless of whether the law supports it, is logical. See,
eg., Gideon v. Wainwright, 372 U.S. 335, 341-43 (1963) (explaining that the assistance of counsel
*“is one of the safeguards of tﬁe Sixth Amendment deemed necessary to insure fundamenfal human
rights of life and liberty” (quoting Johnson y, Zerbst, 304 U.S. 458 462 (1938))).

However, the Court has not identified any authority that makes a defendant’s right to counsel
during a discretionary appeal dependent on the procedural context preceding that appeal. The law,
as articulated by the U.S. Supreme Court, is that a defendant “has no federal constitutional right to
counsel on a petition for discretionary review.” Cominonwealth v. Liebel, 825 A.2d 630, 633 (Pa.
2003) (first citing Ross v. Moffitt, 417 U.S. 600, 610 (1974); and then citing Evitis v. Lucey, 469 U.S,
387, 401 (1985)). Thus, the Court concurs in the R&R’s conclusion that Petitioner lacked éright to

counsel in the Pennsylvania Supreme Court phase of his appeal proceedings.*

3 In reviewing Petitioner’s claim in the PCRA proceedings of ineffective assistance of direct appeal counsel at the
Pennsylvania Supreme Court stage, the Peunsylvania Superior Court rejected Petitioner’s claim on different grounds
than did the R&R. The Superior Court reasoned that even if Petitioner’s appeal counsel acted unreasonably in not
filing a brief in response to the petition for allowance of appeal, Petitioner could not demonstrate prejudice as required
to make out an ineffective assistance of counsel claim, (ECF No. 21-10, at 7.) (footnote continues)
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vi. Ground Six: Ineffective Assistance of PCRA Counsel

As to Ground Six, the R&R concluded that Petitioner’s claim fails as an independent ground
for relief because the U.S. Supreme Court has articulated, and Congress has legislated, that
ineffective assistance of counsel in post-conviction proceedings cannot be a ground for relief under
§ 2254. (ECF No. 74, at 40-41.) Further, the R&R determined that Petitioner’s Ground Six claim
also fails as an asserted cause for procedural default of the claims at Grounds One, Three, and Four,
as described above in those sections of this Memorandum Order. (/2. at 41-45.)

In his Objections, Petitioner focuses on the R&R’s conclusion about ineffective assistance
of counsel as asserted cause for procedural default of other claims and does not appear to object to

the R&R’’s conclusion that Petitioner cannot obtain relief through a standalone ineffective assistance

After the Supreme Court granted the petition for allowance of appeal and reinstated Petitioner’s conviction,
direct appeal counsel filed an application for reconsideration, but the Supreme Court stood by its decision and declined
to reconsider. (/d.) Based on those facts, the Superior Court concluded that the Supreme Court would have rejected
direct appeal counsel’s arguments regardless of whether he advanced them in a brief in opposition to the petition or
in an application for reconsideration, preventing Petitioner from showing that the outcome of the proceedings would
have been different if not for direct appeal counsel’s conduct. (Zd.) This Court notes withiout deciding that the Superior
Court’s resolution of Petitioner’s claim does not appear to be an unreasonable application of federal law as articulated
by the U.S. Supreme Court, nor an unreasonable application of the facts, and thus that Petitioner cannot overcome the
requirements necessary to obtain relief based on this claim.

. Separately, peither the R&R nor the Superior Court PCRA decision addressed whether Petitioner’s direct
appeal counsel’s filing of a “no answer” letter in response to the Commonwealth’s petition for allowance of appeal

- was deficient performance at all. However, the Court notes without deciding that direct appeal counsel’s conduct
likely would not constitute deficient performance under Strickland. Deficient performance means “representation
[that] fell below an objective standard of reasonableness as defined by prevailing professional norms . . . [as] assessed
on the facts of the particular case, viewed as of the time of counsel’s conduct.” Saranchak v, Sec'y, Pa. Dep 't of Corr.,
802 F.3d 579, 588 (3d Cir. 2015) (citations and internal quotation marks omitted). As Petitioner notes, his direct appeal
counsel testified during the PCRA petition hearing at the Court of Common Pleas that while he concluded that he was
“wrong” and “mistake[n]” to file a no answer letter, “it was standard practice [at the time] to file a no answer letter to
petitions for allowance of appeal in his experience at the District Attorney’s Office” (which, together with his
experience at the Pennsylvania Attorney General’s Office, amounted to over 10 years of appellate practice), and that
“the purpose of not responding with a brief was to avoid red flagging the petition,” (ECF No. 58, at 80-81.)

Even if Petitioner had a right to counsel in responding to the petition for allowance of appeal, it would likely
be difficult for Petitioner to counter this testimony to show that his direct appeal counsel’s actions were objectively
unreasonable “as defined by prevailing professional norms . . . [as] assessed on the facts of the particular case, viewed
as of the time of counsel’s conduct.” Saranchak, 802 F.3d at 588. As M. Farrell’s testimony indicated, there was a
thoughtful and considered strategic rationale for direct appeal counsel to not formally oppose the Commonwealth’s
discretionary review petition, one based on Mr, Farrell’s actual professional experience and judgment, and one that
this Court would not conclude was objectively unreasonable. Subjective hindsight is not the core of the applicable
Strickland standard. '
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of PCRA counsel claim. As described above, relying on Martinez v. Ryan, Petitioner objects to the
R&R’s conclusion that ineffective assistance of PCRA counsel does not excuse his procedural
default of his Ground One claim—ineffective assistance of trial counsel—because Petitioner asserts
that his Ground One claim is substantial and thus that the Martinez exception applies such that PCRA
counsel ineffectiveness is sufficient cause to excuse the default. (ECF No. 58, at 24-26; see ECF
No. 77, at 21.)

This Court adopts the R&R, as modified and amplified by this Memorandum Order, as the
Opinion of the Court as to Ground Six first because the R&R ‘correcﬂy observes, and Petitioner does
not contest, that ineffective assistance of counsel in post-conviction proceedings does not entitle a
habeas petitionér to relief, preventing Petitioner from successfully asserting a standalone ineffective
assistance of PCRA counsel claim; and second because, for the reasons explained above as to
Grounds One, Three, and Four, the alleged ineffectiveness of Petitioner’s PCRA counsel 1s not
sufficient cause to excuse the procedural default of other claims in his habeas petition. The Court
also determines that a certificate of appealability should not issue as to Ground Six because those

conclusions are not debatable among jurists of reason. Miller-El, 537 U.S. at 327.
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o, CONCLUSION

For the reasons explained above, the Court adopts the conclusions of the R&R as to
Pefitioner’s asserted grounds for relief and the issuance of a certificate of appealability and concludes
that Petitioner’s Objections to the R&R’s conclusions about his supplemental material and asserted
grounds for relief lack merit. The Court denies the Petition for Writ of Habeas Corpus, and it
concludes that no certificate of appealability should issue. Further, the Court adopts the R&R, as

modified and amplified by this Memorandum Order, as the Opinion of the Cout.

s/ Mark R. Hornak
Mark R. Hornak
Chief United States District Judge

Date; March 24, 2022
cC: All counsel of record via CM/ECF
Mr, Jamar Lashawn Travillion (via U.S. Mail)
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

JAMAR LASHAWN TRAVILLION,
Civil Action No, 17-515

Chief Judge Mark R, Hornak/
Magistrate Judge Maureen P. Kelly

Petitioner,
V.

MARK GARMAN, Superintendent for SCI-
Rockview; and STEPHEN A. ZAPPALA,
District Attorney for Allegheny County,
Pennsylvania,

N N N Nt N et e N N N’ N’ N

Respondents.

AMENDED REPORT AND RECOMMENDATION

I. RECOMMENDATION

It is respectfully recommended that the Petition under 28 U.S.C. § 2254 for Writ of Habeas
Corpus by a Person in State Custody (the “Petition”), ECF No. 4, be denied and that a certificate of
appealability likewise be denied.
II. REPORT

Jamar Lashawn Travillion (“Petitioner”) is a state prisoner, proceeding pro se, who was
convicted of, inter alia, second-degree murder and sentenced to life imprisonment without parole
asl a consequence of the conviction.

A. Factual History

. The Court of Common Pleas of Allégheny County, in its Opinion dated July 6, 2009,

summarized the factual history of Petitioner’s case as follows:

On February 21, 2002, James Kapinski, (hereinafter referred to as
"Kapiniski"), was a graduate student at Carnegie-Mellon University and lived in an
apartment located at 408 Grant Street in the Garfield Section of the City of
Pittsburgh, Kapinski had gone to school early that day and sometime between ten
a.m. and seven p.m., an unknown individual entered into his apartment and stole
some watches, a zip drive, some electronic equipment, an MP3 player, and a .357
caliber magnum Reuger revolver, Kapinski reported the burglary and theft to the
police that day. ' T
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On September 27, 2002, at approximately five a.m., Leonard Feigel, age
sixty-two, and his wife Doris Feigel, were delivering newspapers for the Pittsburgh
Post-Gazette in the Bloomfield/Friendship area of the City of Pittsburgh. Leonard
Feigel, who suffered from coronary disease and cirrhosis of the liver, was awaiting
a liver transplant and this was the least strenuous type of employment in which he
could engage. The Feigels were about to deliver the newspapers on Evangeline [sic]
Street when Mrs, Feigel noticed an individual walking down that street toward them.
This unknown individual came up to the driver's car door, opened it and then pulled
Mr, Feigel out of the car. Mr, Feigel told him to take whatever he wanted, however,
an altercation ensued as Mr. Feigel and his assailant moved up the street away from
the Feigel's automobile toward an unoccupied parked car. Mrs. Feigel saw her
husband's attacker pull out a gun and then she heard a shot and her husband cry out
in pain. Her husband also yelled for her to get away from them.

When she heard her husband cry out in pain, Mrs. Feigel slid over to the
driver's seat and put the car in gear and then drove toward her husband and his
attacker in an attempt to hit this assailant. She barely touched Travillion when he
then turned around and fired twice into her car and ran to the back of it and fired two
more shots. He then ran down the street where one of the neighbors who had heard
the shots saw him get into a dark colored foreign car which resembled a picture of a
Mitsubishi Mirage shown during the course of the investigation of this crime. Mrs.
Feigel, who was not hurt, got out of the vehicle and ran to several of the houses
pounding on the doors, asking for someone to call the police for an ambulance.

The police and the paramedics arrived within minutes of the shooting and
noted that Mr. Feigel had been shot in the leg and that he had lost a significant amount
of blood. The paramedics noted that he said he was cold and believed that he was
going into shock. Mr, Feigel was transported by ambulance to Presbyterian
University Hospital where he underwent emergency surgery and following the
surgery he was listed as critical but stable; however, the trauma associated with this
wound, his significant loss of blood, together with his severe coronary artery disease
and his cirrhosis of the liver, ultimately resulted in his death. Dr. Bennett Omalu
performed the autopsy on Feigel and noted that the downward, backward, and
through and through gunshot wound had perforated the two major arteries of the leg
causing a substantial loss of blood. Based upon that autopsy, Dr. Omalu offered the
opinion that the cause of death of Feigel was atherosclerotic heart disease and
cirrhosis of the liver which were exacerbated by the trauma of the gunshot wound
and the significant loss of blood that he sustained. The triggering factor in Feigel's
death was the gunshot wound to his leg and the loss of blood.

Mrs. Feigel was interviewed by the homicide detectives and she told them

that her husband's attacker was an African American in his mid-twenties to early
thirties and that he was approximately two hundred twenty pounds and that he was
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reasonably tall. Mrs. Feigel had indicated to the homicide detectives that she was
able to get a good look at the individual who not only killed her husband but, also
shot at her since he was a short distance from her and the street was well-lit. On
October 10, 2002, she was shown a photo array of potential suspects; however, she
was unable to identify anybody from that photo array.

During 2002 Samantha Smith owned a black Mitsubishi Mirage which was
wrecked by her boyfriend, Travillion. Smith went to Enterprise Rental Company and
rented a red Ford Focus automobile while awaiting payment from her insurance
company so that she could purchase a new vehicle, In renting this automobile, she
indicated on the rental form that she would be the only driver and that there were no
other permitted drivers.

On November 24, 2002, Officer Joseph Shurina, of the Ross Township Police
Department, was on routine patrol along McKnight Road checking buildings for any
evidence of possible criminal activity. In the preceding weeks there had been
numerous burglaries of commercial establishments along McKnight Road and it was
Officer Shurina's job that night to check the buildings for evidence of any burglaries.
At approximately 11:00 p.m., as Office Shurina approached the Bed, Bath & Beyond
store, he noticed a vehicle parked behind the building with its lights on and engine
running, Officer Shurina suspected that something might be wrong since the building
was closed and the area where the car was stopped was not a parking lot nor was it
used to gain ingress or egress to the parking lot for the store.

Officer Shurina pulled behind this automobile and put on his take down
lights. Once he had put these lights on, Officer Shurina noticed that there was one
individual in the car and that this individual started to move around in that vehicle.
He also noted that the vehicle was a red Ford Focus automobile. The driver of this
vehicle was subsequently identified as Travillion who got out of the vehicle and
attempted to explain why he was in the alleyway behind the store. Officer Shurina
told him to get back into the car and then he ran the plate to determine the ownership
of the vehicle. When he received the information that the vehicle was owned by
Enterprise Rental, he went back to the car and asked the driver for owner's and
operator's information. Travillion supplied him with his driver's license and told him
that the car was his girlfriend's car and provided him with the rental agreement which
indicated that only his girlfriend, Samantha Smith, was a pérmitted driver for this
vehicle, Travillion then told Officer Shurina that he had pulled into the alley because
he needed to urinate. When asked why he had not stopped at a restaurant that had a
restroom, Travillion had no answer and seemed befuddled and then became more
nervous and agitated.

Officer Shurina then called for backup and waited for his backup to arrive.

After the backup officer arrived, they both approached the vehicle and saw that
Travillion had bent down and was moving around inside the car. Officer Shurina
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- asked Travillion to get out of the car so that he could perform a pat-down of him and
at this point when Travillion exited the vehicle Officer Shurina noticed a barrel of a
gun sticking out from under the driver's seat. Officer Shurina took possession of this
firearm, noted that it was loaded, and it was a 357 Magnum. Officer Shurina then
checked to determine whether or not Travillion had a license to carry a firearm and
when he was advised that he did not, Travillion was arrested and subsequently
transported to the Ross Township Police Department. An inventory search was
performed on the vehicle and during the search of that vehicle, a bag a [sic] of
marijuana was found in the console of the car. Travillion subsequently was charged
with possession of a firearm without a license and possession of a small amount of a
controlled substance. From the time that Officer Shurina initially encountered
Travillion until the time that he was taken from the Ross Township Police
Department to the Allegheny County Jail, Travillion did not rcquest an opportunity
to go to the bathroom.

The firearm found in Travillion's car was turned over to the Allegheny
County Crime Lab so that it could be examined to see if it was in good operating
condition and whether or not any of the bullets fired from it matched any of those
contained in open case files. The gun was examined in May of 2003 by Robert
Levine, Ph.D., who was the firearm's expert for the Crime Lab and it was determined -
that this weapon was used in the killing of Leonard Feigel. This information was
given to the Pittsburgh Homicide Detectives and they, in turn, contacted the Ross
Township Police Department so that they could gather information as to the facts
surrounding how they came into possession of the firearm. After receiving the
information that Travillion had been arrested and charged with the ctime of
possession of a firearm without a license, a new photo array was prepared which
included his photograph and then that photo array was shown to Mrs. Feigel who
immediately identified Travillion as the individual who killed her husband.

A [sic] arrest warrant was issued for Travillion for the homicide of Feigel and
on May 16, 2003, Homicide Detectives Hal Bolin and George Satler went to
Travillion's last known address to arrest him. The Detectives knocked on his door
and Travillion came to the door and asked what they wanted. The Detectives
identified themselves and told him that they had an arrest warrant for him for the
charge of criminal homicide. Satler and Bolin knew that it was Travillicn at the door
since they had with them the a [sic] copy of the picture that Mrs. Feigel had identified
in the photo array. Initially, Travillion denied that he was Jamar Travillion and, in
fact, told the police that his name was Raymont Geeter. Travillion had on him a
Pennsylvania driver's license with the name Raymont Geeter. Knowing that they had
the right individual, they arrested Travillion and transported him to the homicide
headquarters.

After being read his Miranda warnings, Travillion signed the form indicating
that he had been fully advised of his rights and that he was willing to talk to the
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police with respect to the death of Feigel. Initially, Travillion maintained that he had
nothing to do with that death and this continued for approximately forty-five minutes
when Travillion asked if he could have a couple of minutes alone. After a ten minute
break, Bolin continued with his interview of Travillion and Travillion said he was
responsible for Feigel's death. He stated that he was high on marijuana that was laced
with formaldehyde and on the morning of Feigel's death he had driven Smith's black
Mitsubishi to the Bloomfield area looking for somebody to rob because he wanted
to buy more marijuana. Once he saw Feigel he approached him, drew his gun and
demanded money. He held the gun at his side, pointing low, and pointing down. The
victim grabbed at the gun and it went off and he took twenty to thirty dollars from
the victim and possibly his wallet. After shooting Feigel, he ran from the scene and
went home. Travillion never mentioned shooting into Feigel's car at Mrs. Feigel.
During the course of this interview, Bolin was taking notes and once he finished the
interview, he reviewed the notes with Travillion, had him read those notes and asked
him if they were accurate. Travillion indicated that the notes were accurate and that
he had no additions or corrections to those notes. However, when he was asked to
sign those notes he refused and he also refused to put his statement on tape.

Travillion was taken to the Coroner's office so that he could be arraigned on
the charge of criminal homicide. After being arraigned, he was leaving that office
when he was confronted by numerous members of the media who asked him why he
killed Feigel and he denied that he had done that. While he was being taken to the
Allegheny County Jail, Bolin asked Travillion why he lied to the media and he
said he was mad at the detectives because he believed they were the cause of the
media being there and he was informed that the detectives did not call the media, but
if anyone called the media, it was probably somebody from the Coroner's office.

ECF No. 21-3 at 8- 15. -
B. Procedural History
1. State Court
The Pennsylvania Superior Court, quoting the PCRA trial court opinion, recounted the
procedural history of the conviction and direct appeal as follows:
On February ﬁ6, 2006, [appellant] was found guilty of the charges of second
degree murder, robbery, criminal attempt to commit criminal homicide, aggravated
assault, two counts of violation of the Uniform Firearms Act, and one count of
possession of a small amount of a controlled substance. A presentence report was
ordered in aid of sentencing and [appellant] was sentenced on May 15, 2006, to the

mandatory life without parole for the conviction of second degree murder and a
consecutive sentence of one hundred eight to two hundred sixteen months for his
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conviction of the charge of robbery and a consecutive sentence of twelve to twenty-
four months for his conviction of possessing a fircarm without a license. [Appellant]
did not file either post-sentencing motions or a direct appeal to the Superior Court.

On April 2, 2007, his appellate counsel filed a petition for post-conviction
relief requesting that his appellate rights be reinstated. On June 4, 2007, this Court
entered an order granting the reinstatement of his appellate rights and [appellant's]
appellate counsel filed post-sentencing motions on June 15, 2007. On August 29,
2007, a hearing was held on those motions and an Order was entered on January 31,
2008 denying those motions. [Appellant] filed an appeal from the denial of his post-
sentencing motions and was directed to file a concise statement of matters
complained of on appeal pursuant to Pennsylvania Rule of Appellate Procedure
1925(b). In that concise statement, [appellant] suggested that there were four claims
of error. Initially, [appellant] maintained that he was denied his right to counsel under
the United States and Pennsylvania Constitutions. [Appellant] also ‘maintained he
was denied his right to testify at the time of his trial. [Appellant] also suggested that
this Court erred when it denied his motion to suppress the evidence seized by the
Ross Township Police, the identification made of him by one of the victims and his
inculpatory statements made to the investigating homicide detectives. Finally, »
[appellant] contended that this Court intimidated one of his witnesses thereby
causing that witness to refuse to testify.

This Court filed its 1925(b) Opinion and addressed all of the claims of error
raised by [appellant's] appellate counsel, Thomas Farrell. Although Farrell alleged
four claims of error in his statement of matters complained of on appeal, his appellate
brief only addressed one issue, that being [appellant's] claim that he was denied his
right to counsel. Following the decision by the Pennsylvania Supreme Court in
Commonwealth v, Luccarelli, 601 Pa. 185, 971 A.2d 1173 (2009), this Court filed
an addendum Opinion in which it maintained that [appellant] had forfeited his right
to counsel as a result of his extremely dilatory conduct and obstructive behavior. On
October 13, 2010, the Superior Court vacated [appellant's] sentences and remanded
his cases [sic] for the purpose of a new trial. The Commonwealth filed an application
for allowance of appeal to the Pennsylvania Supreme Court and Farrell responded to
that application with a no answer letter. On April 29, 2011, the Pennsylvania
Supreme Court issued an Order reversing the Superior Court's disposition of
[appellant's] appeal and reinstated the judgment of sentence imposed on the basis of
its decision in Commonwealth v. Luccarelli, supra. Farrell filed an application for
reargument with the Pennsylvania Supreme Court, which was denied on July 6, 2011,

On June 14, 2012, [appellant] filed a pro se petition for post-conviction relief
and this Court appointed his current counsel, Robert S. Carey, to represent him in
connection with that petition and to file an amended petition for post- conviction
relief, which was done, A hearing was held on November 14, 2014, at which time
[appellant] presented the testimony of his former counsel, Farrell, On January 8,
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2015, this Court entered an Order denying [appellant's] petition for post-conviction
relief from which he has taken the instant timely appeal. [Appellant] was required to
file a concise statement of matters complained of on appeal and in complying with
that directive, he has asserted two claims of error, the first being that his former
appellate counsel was ineffective for failing to file a response to the Commonwealth's
application for allowance of appeal to the Pennsylvania Supreme Court and, second,
that his former appellate counsel was also ineffective for failing to address all of the
issues that he originally raised in his statement of matters complained of on appeal.

ECF No. 21-10at 1 - 3.

On appeal to the Pennsylvania Superior Court from the denial of PCRA relief, Petitioner

raised only two issues:
1. Whether the [PCRA] court erred in finding that appellate counsel was effective
when the record establishes that Attorney Farrell had no reasonable strategic basis
for failing to file a response to the Commonwealth's Petition for Allowance of Appeal

and, based on counsel's omission, the Supreme Court reinstated [appellant's]
judgment of sentence? ’

2. Whether the [PCRA] court erred in finding appellate counsel effective where the
record shows that Attorney Farrell waived winning claims when he failed to brief
meritorious issues that were previously identified in the Rule 1925 statement?
Id. at 4. The Superior Court reviewed these two issues on the merits and found them to be
meritless and affirmed the PCRA trial court’s denial of relief. Id. at1—11.
On July 8, 2016, Petitioner filed a Petition for Allowance of Appeal to the
Pennsylvania Supreme Court. ECF No. 21-11 at 4 — 26. The Supreme Court denied the
Petition for Allowance of Appeal on December 6, 2016. Id. at 28.

2. Fedei‘al Court

On April 21, 2017, Petitioner filed a pro se Motion for Leave to Proceed In Forma Pauperis

(the “IFP Motion”). ECF No. 1. Because the IFP Motion was deficient, the Court issued a

deficiency order, ECF No. 2, Thereafter, Petitioner paid the filing fee on May 9, 2017, ECF No. 3,

and the 68-page Petition was filed that same day. ECF No. 4.
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In the Petition, Petitioner raised six Grounds for Relief,

GROUND ONE: Ineffective assistance of privately retained trial counsel:
withdraw, termination & abandonment by hired trial counsel[.]

GROUND TWO: The Sixth Amendment of the United States Constitution:
the right to counsel, standby counsel, conflicts of interest & waiver or forfeiture of
the right to counsel[.]

Id. at 1 (capitalization altered).

GROUND THREE: The Fifth and Sixth Amendments of the United States
Constitution: compulsory process, privileges against self-incrimination & the right .
to testify in one’s own behalf[.] *

GROUND FOUR: The Sixth Amendment of the United States Constitution:
compulsory process, the right to call witnesses in one’s favor & official intimidation
of witnesses for the defense][.]

GROUND FIVE: Ineffective assistance of direct appeal counsel:
abandonment of issues on direct review & failure to respond to Commonwealth’s
Petition for Allowance of Appeal[.]

GROUND SIX: Ineffective assistance of post-conviction counsel: failure to
litigate or pursue claims on collateral review, procedural default & the compound
effect[.]

Id. at 2 (capitalization altered).

After being granted three extensions of time to file their Answer, ECF Nos. 14, 18 and 20,
Respondents filed their Answer, denying that the Petitioner was entitled to any federal habeas relief.
ECF No. 21. Respondents also asserted in the Answer that the state courts’ disposition of
Petitioner’s claims was not contrary to or an unreasonable application of United States Supreme
Court precedent. Respondents attached substantial portions of the state court record as exhibits to

the Answer. In addition, Respondents caused the original state court record to be transmitted to the

Clerk of this Court,
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Petitioner was twice granted an extension of time to file a Reply or Traverse, ECF Nos. 23
and 26, but he failed to do so. Instead, Petitioner filed a Motion for Appointment of Counsel, ECF
No. 27, which the undersigned denied. ECF No. 28. Petitioner appealed and then-District Judge
Mark R. Hornak affirmed.! ECF No. 30. Petitioner subsequently filed a document that he titled
“Declaration in support of Petition under 28 U.S.C. § 2254 for Writ of Habeas Corpus by a Person
in State Custody” (“Declaration”) and attached thereto multiple exhibits. ECF No. 31
(capitalization altered). Prior to submitting the Declaration and its attachments, Petitioner did not
seek leave of court to expand the state court record in accord with Rule 7 of the Rules Governing
Section 2254 Cases and Local Rule 2254G.

On December 26, 2019, the undersigned issued a Report and Recommendation
recommending denial of both the Petition and a certificate of appealability, ECF No. 32, Atpages
19-20 of the Report and Recommendation, the undersigned declined to consider Petitioner’s
Declaration and attachments “unless and until Petitioner can show where in the state court record of
his criminal case, the evidence exists that supports his assertions in his Declaration and in his |
Affidavit.” Id. at 19-20.

After four extensions of time, ECF Nos. 34, 37, 39 and 41, Petitioner filed Objections to the
Report and Recommendation on July 9, 2020. ECF No. 44 On July 10, 2020, Petitioner filed a

Motion to Expand the Record, pursuant to Rule 7 of the Rules Governing Section 2254 Cases.

! Judge Hornak became the Chief Judge of the United States District Court for the Western District
of Pennsylvania on December 7, 2018.

2 Petitioner’s various motions and requests for extensions of time led Chief Judge Hornak to stay
and administratively close this case. ECF No. 43.
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ECF No. 45. On December 8, 2020, Petitioner filed Amended Objections. ECF No. 58. On April
5, 2021, Petitioner submitted a Motion for Leave to Supplement Petitioner’s Amended Objections.
ECF No. 69. Thereafter, Chief Judge Hornak granted the Motion for Leave to Supplement with an
express reservation as to the determination of whether the documents were properly before the
Court. ECF No. 70.

On May 19, 2021, Chief Judge Hornak issued an order granting Petitioner’s Motion to
Expand the Record on the following terms:

For the sake of completeness and out of an abundance of opportunity, the United

States Magistrate Judge may appropriately address the supplemental material made

part of the record by the undersigned’s grant of the Motion at ECF No. 45, to the

degree consistent with the prevailing law. The grant of this Motion is not a

determination on the merits by the undersigned as to the substance of Petitioner’s

claims nor as to the relevance of the supplemental material that Petitioner seeks to

add to the record, but is instead intended to provide Petitioner the widest latitude as
to such matters. ’

The Magistrate Judge is authorized to take any action resulting from -the
consideration of those supplemental materials as are just and proper under the law.,

ECF No. 72 at 1.
This authorization included leave to issue the instant Amended Report and Recommendation, Id. -
Chief Judge Hornak lifted the stay and reopened this case on the same date. ECF No. 73.

Pursuant to Chief Judge Homak’s Order of May 19, 2021, ECF No. 72, the undersigned
respectfully submits this Amended Report and Recommendation in which Petitioner’s supplemental
material, discussed herein, is considered and addressed to the extent appropriate under the law.

C. Applicable Legal Principles

The Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104-132, tit. I, §101

(1996) (the “AEDPA™) which amended the standards for reviewing state court judgments in federal -
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habeas petitions filed under 28 U.S.C. § 2254 was enacted on April 24, 1996. Because Petitioner’s
habeas Petition was filed after its effective date, the AEDPA is applicable to this case, Werts v.
Vaughn, 228 F.3d 178, 195 (3d Cir. 2000). |

Where the state court has reviewed a federal issue presented to them and disposed of the
issue on the merits, and that issue is also raised in a federal habeas petitiori, the AEDPA provides
the applicable deferential standards by which the federal habgas court is to re;view the state court’s -
disposition of that issue. See 28 U.S.C. § 2254(d) and (e).

In Williams v. Taylor, 529 U.S. 362 (2000), the United States Supreme Court expounded

upon the standard found in 28 U.S.C. § 2254(d). In Williams, the Supreme Court explained that
Congress intended that habeas relief for errors of law may only be granted in two situations:
1) where the state court decision was “contrary to . . . clearly established Federal law as determined
by the Supreme Court of the United States” or 2) where that state court decision “involved an
unreasonable application of] clearly established Federal law as determined by the Supreme Court
of the United States.” Id. at 404-05 (emphasis deleted). A state court decision can be contrary to
clearly established federal law in one of two ways. First, the state courts could apply 2 wrong rule
of law that is different from the rule of law required by the United States Supreme Court. Second,
the state courts can apply the correct rule of law but reach an outcome that is different from a case
decided by the United States Supreme Court where the facts are indistinguishable between the state
court case and the United States Supreme Court case.

In addition, we look to the United States Supreme Court holdings under the AEDPA analysis
as “[n]o principle of constitutional law grounded solely in the holdings of the various courts of

appeals or even in the dicta of the Supreme Court can provide the basis for habeas relief.” Rodriguez

11
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v. Miller, 537 F.3d 102, 106-07 (2d Cir. 2008) (citing Carey v. Musladin, 549 U.S. 70 (2006)). The

United States Court of Appeals for the Third Circuit has explained that “Circuit precedent cannot
create or refine cléarly established Supreme Court law, and lower federai courts ‘may not canvass
circuit decisions to determine whether a particular rule of law is so widely accepted among the
Federal Circuits that it would, if presented to [the Supreme] Court, be accepted as correct.”” Dennis

v. Sec., Pa. Dep’t of Corrections, 834 F.3d 263, 368 (3d Cir. 2016) (quoting, Marshall v. Rodgers,

569 U.S. 58, 64 (2013) (per curiam)). As the United States Supreme Court has further explained:
“[s]ection 2254(d)(1) provides a remedy for instances in which a state court unreasonably applies

this Court's precedent; it does not require state courts to extend that precedent or license federal

courts to treat the failure to do so as error.” White v. Woodall, 572 U.S. 415, 428 (2014).

The AEDPA also permits federal habeas relief where the state court’s adjudication of the
claim “resulted in a decision that was based on an unreasonable determination of the facts in light
of the evidence presented in the State court proceeding.” 28 U.S.C. § 2254(d)(2).

Finally, it is a habeas petitioner’s burden to show that the state court’s decision was contrary
to or an unreasonable application of United States Supreme Court precedent and/or an unreasonable

determination of the facts. Ross v. Atty. Gen. of State of Pennsylvania, CIV.A. 07-97, 2008 WL

203361, at *5 (W.D. Pa. Jan, 23, 2008). This burden means that Petitioner must point to specific
| caselaw decided by the Unitéd States Supreme Court and show how the state court decision was
contrary to or an unreasonable application of such United States Supreme Court decisions, Owsley
v. Bowersox, 234 F.3d 1055, 1057 (8th Cir, 2000) (“To obtain habeas relief, Mr. Owsley must
therefore be able to point to a Supreme Court precedent that he thinks the Missouri state courts acted

contrary to or unreasonably applied. We find that he has not met this burden in this appeal. Mr.
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Owsley's claims must be rejected because he cannot provide us with any Supreme Court opinion
juétifying his position.”); West v. Foster, 2:07-CV-00021-KJD, 2010 WL 3636164, at *10 (D. Nev.
Sept. 9, 2010} (*petitioner's burden under the AEDPA is to demonstrate that the decision of the
Supreme Court of Nevada rejecting her claim ‘was contrary to, or involved an unreasonable
application of| clearly established Federal law, as determined by the Supreme Court of the United
States.’ 28 U.S.C. § 2254(d)(1) (emphasis added). Petitioner has not even begun to shoulder this
burden with citation to apposite United States Supreme Court authority.”), affd, 454 F. App’x 630
(9th Cir, 2011). |

The United States Court of Appeals for the Third Circuit has recognized the significance of
the deference under the AEDPA that federal habeas courts owe to state courts’ decisions on the
merits of federal legal claims, which are raised by state prisoners in federal habeas proceedings, and
the Third Circuit has emphasized how heavy is the burden that petitioners bear in federal habeas
proceedings. The Third Circuit explained that: “[w]e also defer to state courts on issues of law: We
must uphold their decisions of law unless they are ‘contrary to, or involve[ ] an unreasonable
application of, clearly established Federal law, as determined by the Supreme Court of the United
States.” So on federal habeas, ‘even ‘clear error’ will not suffice.” Instead, the state court must be

wrong ‘beyond any poésibility for fairminded disagreement.”” Orie v. Sec. Pa. Dep’t. of

Corrections, 940 F. 3d 845, 850 (3d Cir, 2019) (citations and some internal-quotations omitted).

D. Petitioner’s Supplemental Material

Because Petitioner’s Motion to Expand the Record, ECF No. 45, and various supplemental
materials provide a basis for this Amended Report and Recommendation, it is appropriate to address

them separately from the merits of the Petition.
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By way of his Declaration, two sets of Objections, and Supplement, ECF Nos. 31, 44, 58,
and 69, Petitioner has submitted no fewer than 26 separate documents with which he would
supplement the record (collectively, the “Supplemental Material”’). Many of these documents were
not contemplated in the Declaration dated August 29, 2018, or the Motion to Expand the Record.
ECF Nos. 31 and 45. Specifically, the following documents were submitted with Petitioner’s
Declaration: |

1. “Affidavit by Jamar Lashawn Travillion,” dated August 23, 2018, in which Petitioner
recites a timeline of his relationship with Mr, Difenderfer, an ensuing dispute over refund
of his retainer, and attempts to retain other counsel after firing Difenderfer.
ECF No. 31-1.

2. A letter to Petitioner dated May 6, 2003, from Attorney Michael D. Foglia.
ECF No. 31-2.

3. A receipt for $2500.00 dated May 27, 2003, and labeled “Coroners [sic] inquest for
Jamar.,” ECF No. 31-3,

4. A letter and fee agreement from Mr, Difenderfer addressed to Petitioner, dated
August 6, 2003. ECF No. 31-4,

5. Multiple receipts dated between March 2, and October 21, 2004, labeled “Jamar,”
“Jamar Travillion,” or “Trial.” ECF No, 31-5.

6. A letter signed by Petitioner and dated August 4, 2004, discussing his case and some
missing property. ECF No. 31-6.

7. National Tool and Machining Association aptitude test results dated
October 10, 2002. ECF No. 3{-7.

8. “Supplemental Report” of Officers H. Bolin and G. Satler dated May 16, 2003,
referencing Petitioner’s arrest and statement. ECF No. 31-8.

9. Allegheny County Jail property inventory dated December 2, 2004. At least one
entry appears to be redacted. Additionally, this exhibit includes an authorization and
receipt to turn over passport and keys to Brenda Travillion, dated June 30, 2003.
ECF. No. 31-9. '

10. Docket sheet for Travillion v. Difenderfer, No: GD-06-028614. ECF No. 31-10.
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11. Docket sheet for Travillion v. Difenderfer, No. GD-10-023055. ECF No. 31-11.

12. Letter dated May 9, 2005, to Petitioner from Attorney David B, Cercone, declining
representation. ECF No, 31-12,

13. Letter dated June 13, 2005, from Allegheny County Bar Association Lawyer Referral
Service to Petitioner, requesting a fee for a referral. ECF No. 31-13.

14. Petitioner’s medical records dated July 3, 2005, from the Pittsburgh Mercy Health
System Emergency Department. ECF No. 31-14,

15. Docket sheet for Travillion v. Allegheny County Bureau of Corrections,
No. 07 -cv-928. ECF No. 31-15.

16. Order of August 31, 2005, appointing the Public Defender of Allegheny County to
represent Petitioner as standby counsel in Commonwealth v. Travillion, CC Nos,
200303767, 200307963, and 200308353 - i.e., the cases that resulted in the conviction
from which Petitioner currently seeks habeas relief.> ECF No. 31-16.

17. Order of August 31, 2005, recognizing the existence of a conflict with the Public
Defender, and appointing the Office of Conflict Counsel to represent Petitioner in
Commonwealth v, Travillion, CC Nos. 200306438 and 200306704 - i.e., cases that did
not result in the conviction from which Petitioner currently seeks habeas relief.
ECF No. 31-17. '

The following items were submitted with Petitioner’s Objections and Amended Objections to the
initial Report and Recommendation. ECF Nos. 44 and 58.

18. Docket sheet for Commonwealth v. Travillion, No. CP-02-CR-0003767-2003. This
is one of the criminal cases that resulted in the conviction from which Petitioner currently
seeks habeas relief.* ECF No. 44-1.

19. Docket sheet for Commonwealth v. Travillion, No. CP-02-CR-0007963-2003. This
is one of the criminal cases that resulted in the conviction from which Petitioner currently
seeks habeas relief. ECF No. 44-2.

- 3 CC Nos. 200303767, 200307963, and 200308353 are interchangeable with the more formal case
numbers CP-02-CR-0003767-2003, CP-02-CR-0007963-2003 and CP-02-CR-0008353-2003

respectively.

4 The documents numbered herein 18-22, inclusive, were submitted a second time with Petitioner’s
Amended Objections. Compare ECF Nos. 44-1 — 44-5 with ECF Nos. 58-1 — 58-4.
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20. Docket sheet for Commonwealth v. Travillion, No, CP-02-CR-0008353-2003. This
is one of the criminal cases that resulted in the conviction from which Petitioner currently
seeks habeas relief. ECF No. 44-3.

21, “Judicial/Prosecutorial Misconduct Complaint” dated December 27, 2005, and
submitted by Petitioner. This exhibit includes attachments from a complaint filed by
Petitioner with Pittsburgh’s Citizen Police Review Board on May 23, 2005, various
correspondence relating to Petitioner’s underlying state criminal case, including written
objections to the order of August 31, 2005 appointing the Public Defender as standby
counsel, a “Petition for the Appointment of Investigator,” an affidavit of William
Thompson dated October 3, 2005, and correspondence regarding the content of
transcripts. ECF No. 44-4.

22. Correspondence dated June 26, 2014, from Petitioner to Attorney Robert Stanley
Carey, Jr., regarding the content of his amended PCRA petition, including a list of 60 -
desired attachments for the record. ECF No. 44-5.

Finally, Petitioner submitted the following documents with his Motion for Leave to Supplement
Petitioner’s Amended Objections. ECF No, 69.
23. Correspondence from Petitioner to Attorney Thomas Farrell, dated February §, 2010,
attaching the Order of August 31, 2005 in Petitionet’s underlying criminal case (see ECF
No. 31-16). ECF No. 69-1.
24, Correspondence from Attorney Thomas Farrell to Petitioner, dated
February 26, 2010, discussing the deadline for an amended appellate brief and-
acknowledging receipt of a copy of the Order of August 31, 2005. ECF No. 69-2.

25. Correspondence from Petitioner to Attorney Thomas Farrell, dated May 28, 2010,
following up on outstanding items raised in the letter of February 8,2010, ECF No. 69-3.

26. Correspondence from Attorney Thomas Farrell to Petitioner, dated June 17, 2010,
confirming the filing of the amended appellate brief with a copy of the “after-discovered
order].]” ECF No. 69-4.

Complicating matters, Petitioner has provided scant citation to the state court record with
respect to the above documents in his Declarétio‘n,‘Motion to Expand the Record, various Objections
to the initial Report and Recommendation, and the Supplement thereto. ECF Nos. 31, 44, 45, 58,
and 69. Specifically, Petitioner indicates where the Order of August 31, 2005 — Item No. 16 above

~ may be found. ECF No. 44 at 28 and n. 7. The docket sheets at Item Nos. 18-20 also are easily
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identifiable as p\art of the state court record in his underlying criminal case. The rest of his
Supplemental Material remains a mystery.

Petitioner was informed of the necessity of showing where his Supplemental Material could
be found in the state court record in the initial Report and Recommendation issued on December
26,2019, ECF No. 32 at 18-20. As of the date of this Amended Report and Recommendation —
over 18 months later — Petitioner still refuses to provide citation to the state court record with respect
to the lion’s share of his Supplemental Material, leaving this Court to do his work for him. But

“[jludges are not like pigs, hunting for truffles buried in the record.” Doeblers’ Pennsylvania

Hybrids, Inc. v, Doebler, 442 F.3d 812, 820, n.8 (3d Cir. 2006) (quoting Albrechtsen v. Board of

Regents of University of Wisconsin System, 309 F.3d 433, 436 (7th Cir. 2002) (quoting United

States v. Dunkel, 927 F.2d 955, 956 (7th Cir. 1991))) (internal quotations omitted). As such, save

for Ttem Nos. 16 and 18-20 above, Petitioner has waived any argument that his Supplemental

Material is present in the state court record. See Keaton v. Foling, No. 11-CV-07225-PD, 2018 WL

8584252, at *41 n,.28 (E.D. Pa. Nov. 15, 2018), report and recommendation adopted, No. CV 11-
7225, 2019 WL 2525609 (E.D, Pa, June 19, 2019), aff'd sub nom. Keaton v. Superintendent Greene

SCI, 845 F. App’x 153 (3d Cir. 2021) (citing Collins v. Boyd, 541 F. App’x. 197, 203 (3d Cir. 2013)

(a failure to make “citations to the record of proceedings or the transcripts from the trial to support
these contentions[ ]” in the context of Rule 28(a)(9) of the Federal Rules of Appellate Procedure
waived the argument on the issue), '

" In his order granting Petitioner’s Motion to Expand the Record, ECF No. 45, which was
filed pursuant to Rule 7 of the Rules Governing Section 2254 Cases, Chief Judge Hornak instructed

the undersigned to “appropriately address the supplemental material made part of the record by the
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undersigned’s grant of the Motion at ECF No. 45, to the degree consistent with the prevailing law.”
ECF No. 72 at 1 (emphasis added). Of particular significance, the “prevailing law” under the
AEDPA with respect to 'evidebnce that was not presented to the state courts differs somewhat
depending on whether the underlying claim for which that evidence is submitted was adjudicated
on the merits by the state courts.

First, to the extent that that Petitioner submits any of the exhibits above to support a claim
that was adjudicated on the merits by the state court, the “prevailing law” prohibits consideration of
any evidence that was not presented in the state court proceeding. See 28 U.S.C. § 2254(d)(2) (“An
application for a writ of habeas corpus on behalf of a person in custody pursuant to the judgment of
a State court shall not be granted with respect to any claim that was ddjudicated on the merits in
State court proceedings unless the adjudication of the claim . . . (2) resulted in a decision that was
based- on an unreasonable deterrﬁination of the facts in light of the evidence presented in the State

court proceeding.”) (emphasis added). See also Cullen v. Pinholster, 563 U.S. 170, 181-82 (2011)

(“We now hold that review under § 2254(d)(1) is limited to the record that was before the state coﬁrt
that adjudicated the claim on the merits. Section 2254(d)(1) refers, in the past tense, to a state-court
adjudication that ‘resulted in’ a decision that was contrary to, or ‘involved’ an unreasonable
application of, established law. This backward-looking language requires an examination of the
state-court decision at the time it was made, It follows that the record under review is limited to the
record in existence at that same time i.e., -the record before the state court.”) See also id. at 206
(Breyer, J., concurring in patt and dissenting in part) (“There is no role in (d) analysis for a habeas |

petitioner to introduce evidence that was not first presented to the state courts.”). As such, Petitioner
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is limited to the state court record on any of his claims that were adjudicated on the merits by the
state courts.

Second, to the extent that Petitioner would use any of the above identified Supplemental
Material to support a claim that was not adjudicated on the merits by the state court, he still is bound
by the record before the state court unless he can meet the requirements set forth in Section

2254(e)(2). See, e.g., Landrum v. Mitchell, 625 F.3d 905, 923-24 (6th Cir. 2010) (applying the

requirements of Section 2254(¢) in the context of expanding the record under Rule 7 of the Rules

Governing Section 2254 Cases).” See also Holland v. Jackson, 542 U.S. 649, 652-33 (2004)

(Evidence that is not part of the state court record may be subject to an evidentiary hearing in the
district court “only if respondent was not at fault in failing to develop that evidence in state court,
or (if he was at fault) if the conditions prescribed by § 2254(e)(2) were met.” . . . . “Those same
restrictions apply a@ fortiori when a prisoner seeks relief based on new evidence without an
evidentiary hearing.”).

Section 2254(e)(2) provides that:

If the applicant has failed to develop the factual basis of a claim in State
court proceedings, the court shall not hold an evidentiary hearmg on the claim
unless the applicant shows that—

(A) the claim relies on—

(i) a new rule of constitutional law, made retroactive to cases on collateral
review by the Supreme Court, that was previously unavailable; or

(ii) a factual predicate that could not have been prewously discovered
through the exercise of due diligence; and

5 Petitioner’s underlying Motion to Expand the Record was filed pursuant to Rule 7 of the Rules
Govemmg Section 2254 Cases. Accordingly, it is useful to analyze the case law relating to Rule 7
in order to determine how much weight, if any, the “prevailing law” allows this Court to grant
Petitioner’s Supplemental Material.
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(B) the facts underlying the claim would be sufficient to establish by clear
and convincing evidence that but for constitutional error, no reasonable factfinder
would have found the applicant guilty of the underlying offense.

28 U,S.C. § 2254(e)(2). The United States Court of Appealsv for the Third Circuit has explained the
significance of Section 2254(e)(2) in greater detail as follows:

The Supreme Court has held that a failure to develop the factual basis of a claim in
the opening clause of section 2254(e)(2) “is not established unless there is lack of
diligence, or some greater fault, attributable to the prisoner or the
prisoner's counsel.” Williams v. Taylor, 529 U.S. 420, 432 (2000). The Court
distinguished the diligence requirement of the opening clause of section 2254(e)(2)
from the diligence requirement of section 2254(e)(2)(A)(ii) by explaining that the
latter refers to cases in which the facts underlying a claim could not have been
discovered through due diligence while the former asks only whether “the prisoner
made a reasonable attempt, in light of the information available at the time, to
investigate and pursue claims in state court....” Id. at 435, 120 S.Ct. at 1490,

Thus, there is a separate fault requirement in the opening clause of section
2254(e)(2) which asks whether the petitioner adequately and diligently pursued the
factual basis of his claim in state court. If the petitioner fails in this regard and is-
therefore “at fault,” the bar to relief in section (e)(2) is raised. Otherwise, if the
petitioner is not “at fault,” the court may exercise its discretion to grant an
evidentiary hearing. See Campbell, 209 F.3d at 287 (stating that if section
2254(e)(2) does not bar an evidentiary hearing, federal courts have discretion to
grant a hearing with the potential to advance the petitioner's claim).

Lark v. Sec’y Pennsylvania Dep’t of Corr., 645 F.3d 596, 614 (3d Cir. 2011). See also Galloway v.

Wenerowicz, No. CV 13-956, 2016 WL 2894476, at *7-9 (W.D. Pa. Apr. 20, 2016), report and

recommendation adopted, 2016 WL 2866765 (W.D. Pa. May 17, 2016).

Here, save for Item Nos. 16 and 18-20, Petitioner has not met his burden to show diligence
by himself and his counsel to submit the Supplemental Material before the state court. See Williams,
529 U.S. at 440, (recognizing that Petitioner has “the burden of showing he was diligent in efforts

to develop the facts supporting his . . . claims[.]"); see also Bumam v. Capozz ', No. 20-CV-1800,

2020 WL 7130600, at *4 (W.D. Pa, Dec. 4, 2020) (citing McLeod v. Jones, No. 03-74122, 2005
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WL 2033535, at *5 (E.D. Mich. Aug. 23, 2005)). The state trial court held an evidentiary hearing
on Petitioner’s PCRA claims on November 14, 2014. Additionally, although it is not absolutely
certain from the filing, even Petitioner’s Supplemental Material appears to indicate that much of
that material was in Petitioner’s possession during his underlying criminal and/or PCRA
proceedings, and appears to have been sent by Petitioner to his PCRA counsel. Compare Item Nos.
1-26 above with ECF No. 58-5 at 6-11. As such, a conclusion of fault by Petitioner or his counsel
is inescapable. See Williams, 529 U.S. at 532. The same facts preclude a finding of diligence under
the meaning of the term in Section 2254(e)(2)(A)(ii). Further, as discussed in Part ILE.6, infta, the
strong evidence of Petitioner’s guilt — even when compared to his Supplemental Matetial — does not
support a finding that Petitioner has “establish[ed] by clear and convincing evidence that but for
constitutional error, no reasonable factfinder would have found [him] of the underlying offense.”
.28 U.S.C. § 2254(e)(2)(B). Accordingly, the “prevailing law” with respect te Petitioner’s new
supplemental evidence is that this Court cannot consider it enless it was presented to the state courts.
Be that as it may, the fact remains that, in preparing this Amended Report and
Recommendation, the undersigned reviewed each and every article of Supplemental Material that
Petitioner has submitted. As more fully stated herein, even if the prevailing law allowed this Court
to consider them, they still do not warrant granting habeas relief.
E. Discussion
1. Ground One - Trial counsel was not ineffective.
In Ground One, Petitioner coﬁplains that his privately retained trial counsel, William H.
Difenderfer (“Difenderfer’), rendered ineffective assistance of counsel by, inter alia, allegedly not

preparing the defenses that Petitioner had wanted him to prepare and that Difenderfer failed to
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reque‘st a continuance of the trial in order for Difenderfer to prepare those defenses that Pctitionér
had wanted, and consequently a break down in their relationship ensued which eventually lead
Difenderfer to allegedly abandon Petitioner. Petitioner claims that he exhausted this claim of trial
counsel’s ineffectiveness and abandonment by suing his trial counsel for return of the fees paid to
Difenderfer. ECF No. 4 at 30 (“Petitioner did not use or have available to him any other state
remedies to exhaust the issues set forth by Ground One of this Petition.”).

To the extent that Petitioner’s Ground One is premised on the factual contention that
Difenderfer abandoned Petitioner, we reject this factual contention because the state courts found
that Petitioner fired Difenderfer, As explained by the trial court regarding Petitioner’s disruptive
and uncooperative behavior during the jury selection process whigh culminated in Petitioner firing
Difenderfer as his trial counsel, the trial court found as follows:

Following his dismissal of Difenderfer [in December 2004], Travillion
indicated that he was unprepared to pick a jury and he requested a continuance so
that he could hire a new lawyer. Travillion's case was then continued until January,
2006, in hopes that Travillion would hire a new lawyer so that a prompt trial date
could be scheduled.

Despite giving Travillion more than a year to hire a new lawyer, he did not
do so and this Court, on its own motion, appointed the Public Defender's Office to
assist him and/or to represent him, Both Christopher Patarini and Sumner Parker of
the Public Defender's Office of Allegheny County attempted to meet with Travillion
but he refused to discuss his case with them. Their efforts to meet with Travillion
were further complicated by the fact that Travillion spent more than six months in
“the hole" as a result of his being a disciplinary problem at the Allegheny County
Jail.

Difenderfer, prior to being fired, put forth the issues that Travillion wanted
to discuss and his difficulty in dealing with Travillion in deciding the strategy and
evidence that should be presented in his case.

ECF No. 21-3 at 15-16.
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Therefore, because the trial court found that Petitioner fired Difenderfer as of
December 4, 2004, Petitioner has no claim of trial counsel’s ineffectiveness against Difenderfer
after December 4, 2004. State Court Record, Transcript of Suppression Hearing and Motions, 12/1-
6/2004 at 186 — 190 (recounting the ﬁfing of Difenderfer); id. at 194, lines 15 — 18.% Hence, to the
extent that Petitioner claims ineffective assistance of Difenderfer, after December 4, 2004, such
claims fail as a matter of law and logic given that Difenderfer was no longer Petitioner’s counsel as
of that date.

To the extent that Petitioner is claiming ineffective assistance of trial counsel for any period
of time between July 24, 2003, (which appears to be the earliest date that Difenderfer entered his
appearance in the second degree murder case, ECF No. 21-1 at 29) and December 4, 2004, when
Petitioner fired him, we find that such claims were procedurally defaulted because they wete not
raised i_p the counseled Amended PCRA petition, ECF No. 21-8 at 21 — 28, or in the appeal brief

filed to the Pennsylvania Superior Court in the PCRA appeal proceeding.’

6 The transcript reveals that Petitioner conceded that he fired his trial counsel.

THE DEFENDANT: That is the reason that I had to cut Mr. Difenderfer off
and terminate his services, bécause I did not feel that I was being effectively
represented. '

Id.

7 In the counseled Amended PCRA Petition, the only issues raised were claims of ineffective
assistance of direct appeal counsel, notwithstanding that direct appeal counsel persuaded the
Superior Court to vacate Petitioner’s sentence and grant a new trial. Counseled Amended PCRA’
Petition, ECF No. 21-8 4 32; Brief in Support of Counseled Amended PCRA Petition, id. at 29. In
the Brief on Appeal to the Superior Court during the PCRA proceedings, the only two issues raised
were:

1. Whether the trial court [i.e., PCRA court] erred in finding that appellate counsel

was effective when the record establishes that Attorney Farrell had no reasonable
(...footnate continued)
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Furthermore, even if this claim were not procedurally defaulted, Petitioner fails to carry his
burden to argue, yet alone show, that Difenderfer was ineffective. In order to succéssfully establish
an ineffective assistance of counsel claim, Petitioner must show that his counsel rendered deficient
performance and that Petitioner suffered prejudice as a consequence thereof, and prejudice is
defined as a “reasonable probability that the outcome of the proceeding would have been different.”

Strickland v. Washington, 466 U.S. 668, 694 (1984) (“The defendant must show that there is a

reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding
would have been different. A reasonable probability is a probability sufficient to undermine
confidence :in the outcome.”). Given that Petitioner fired Difende;fer a year before his trial
commenced, he cannot show that any deficient performance on Difenderfer’s part which could have
affected the proceeding of his trial, given that Difenderfer was not his counsel at the time of his trial.
Nor does Petitioner in the Petition before this Court argue specific instances of deficient
performance or prejudice based upon Difenderfer’s assistance with respect to Petitioner’s trial, other
than his failure to refund the lawyer fees paid by Petitioner to Difenderfér. This is true even
considering Petitioner’s Supplemental Material discussed in Part IL.D, supra.

To the extent that Petitioner atternpts to assert the ineffective assistance of his PCRA counsel

as cause to excuse the procedural default of any trial counsel ineffectiveness claims pursuant to

strategic basis for failing to file a response to the Commonwealth’s Petition for
Allowance of Appeal and, based on counsel’s omission, the Supreme Court
reinstated the Defendant’s judgment of sentence?

2. Whether the trial court erred in finding appellate counsel effective where the
record shows that Attorney Farrell waived winning claims when he failed to brief
meritorious issues that were previously identified in the Rule 1925 Statement.

ECF No. 21-9 at 19.
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Martinez v. Ryan, 566 U.S. 1 (2012), we address the claimed ineffectiveness of PCRA counsel

below relative to Ground Six.

Accordingly, Ground One does not merit any federal habeas relief.

2. Ground Two - Petitioner was not denied his right to counsel.

In Grouhd Two, Petitioner complains that his right to counsel was denied by the trial court
ECF No. 4 at 30 — 37,

To the extent that Petitioner claims a denial of his right to counsel, he appears to be raising
the same iésue as he raised in the Superior Court on direct appeal, namely, “Whether Defendant was
denied his right to counsel during the trial under both the Pennsylvania and United States
Constitution?” ECFE No. 21-3 at 47. To the extent that Petitioner raises any other claims in Ground
Two that were not raised in either the direct appeal or the counseled Amended PCRA petition, we
find them to have been procedurally defaulted, including any claim of ineffective assistance of
stand-by counsel or conflicts of interest between Petitioner and court appointed counsel in the form
of the Allegheny County Public Defender’s office.

a. The state courts did not unreasonably apply United States Supreme
Court precedent.

The state courts addressed Petitioner’s claimed denial of the right to counsel on the merits.
The trial court initially found that Petitioner waived his right to counsel, and therefore, he was not
denied his right to counsel. Id. at 6 —34. After the Pennsylvania Supreme Court issued its oplmon

in Commonwealth v. Luccarelli, 971 A.2d 1173 (Pa, 2009), the trial court 1ssued an “Addendum to

Opinion” wherein the trial court found that “when reviewing the entire record of Travillion’s case

it is clear that he forfeited his right to counsel by firing his original trial counsel, who was prepared
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to proceed to trial, refused to hire new counsel and, finally, refused to meet and to cooperate with
two lawyers who were appointed for him by this Court.” ECF No. 21-3 at 36.

On Petitioner’s direct appeal, a panel of the Pennsylvania Superior Court, in a two to one
decision, reversed the judgment of sentence, and remanded for a new trial. ECF No. 21-5at 1 —22,
The Superior Court found that the record did not establish that Petitioner either waived his right to
counsel or forfeited his right to counsel, Id. at 11,

The Commonwealth then filed a Petition for Allowance of Appeal to the Pennsylvania
Supreme Court, The Supreme Court granted the Petition for Allowance of Appeal, reversed the
Superior Court and reinstated the judgment of sentence. ECF No. 26-‘1 at 38 — 422 In doing so, the
Penngylvania Supreme Court reasoned as follows:

Therefore, in accordance with Lucarelli, despite the initial finding of waiver
of counsel by the trial court, we agree with the trial court's conclusion in its
addendum—that respondent forfeited his right to counsel. Some measure of
deference must be shown to the trial court, which is in a better position to assess a
defendant's sincerity and motivation in delaying a trial and to determine whether a
defendant's conduct is genuine or obstructive. The trial court here correctly
concluded that the record establishes that respondent's conduct was an orchestrated
plan to manipulate the system. Accordingly, as contemplated by
Lucarelli, respondent’s behavior constituted extremely dilatory conduct sufficient to
result in the forfeiture of his right to counsel.

Com v. Travillion, 17 A.3d 1247, 1248 (Pa. 2011); ECF No. 21-6 at 39 - 40.

Petitioner fails to assert that the Pennsylvania Supreme Court’s disposition is contrary to or
an unreasonable application of United States Supreme Court precedent. He does not cite any United

States Supreme Court precedent to this Court in an attempt to meet the AEDPA requirements.

8 Justice Saylor filed a Dissenting Statement objecting to the procedure of granting the Petition and
summarily reversing the Superior Court. ECF No. 21-6 at 51 —42,
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Accordingly, we find Petitioner fails to carry his burden to show entitlement to relief for any legal
error under AEDPA. Nor do we find the Pennsylvania Supreme Court’s decision herein to constitute

a decision that is contrary to or an unreasonable application of United States Supreme Court

precedents. See, e.g., U.S. v. Goldberg, 67 F.3d 1092 (3d Ci_lr. 1995) (a11a1yzigg concept of forfeiture
versus waiver and finding support in the Supreme Court’s decision in Illinois v. Allen, 397 U.S. 337
(1970) for the concept of forfeiting a constitutional right by one’s behavior).

b. The state courts did not unreasonably determine facts.

In the initial Report and Recommendation, the undersigned refused to consider any evidence
in Petitioner’s Declaration, ECF No. 31, unless Petitioner could not show where it appeared in the
underlying state court records. ECF No. 32 at 19-21. Rather than providing that information,
Petitioner responded with his Motion to Expand the Record seeking to incorporate his Declaration
and its attachments, ECF No. 45. Petitioner also filed two sets of Objections ECF Nos, 44 and 58
and a Supplement, ECF No. 69 ~ each of which included additional documents, as discussed in Part
I1.D, supra.

It appears that, by filing the Supplemental Material attached to the above-identified filings,
‘ECF Nos. 31, 44-45, 58, and 69, Petitioner is attempting to establish that the state courts’ factual
findings are unreasonable under 28 U.S.C. § 2254(d)(2). Compare Petitioner’s Affidavit, ECF No.
31-1 at 14 (“I never refused to meet or cooperate with two lawyers appointed by the court. The

. court never appointed counsel with a charged [sic] to represent me at trial to meet and cooperate
with.””) with Trial Court Addendum to Opinion, ECF No. 21-3 at 36 (“when reviewing the entire

record of Travillion’s case, it is clear that he forfeited his right to counsel by firing his original trial
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counsel; who was prepared to proceed to trial, refused to hire new counsel and, finally, refused to
meet and cooperate with two lawyers who were appointed for him by this Court.”).”

To the extent that Petitioner is attempting to establish that the presumptively correct State
Court factual findings “resulted in a decision that was based on an unreasonable determination of
the facts in light of the evidence presented in the State court proceeding” under
28 U.S.C. § 2254(d)(2) (emphasis added), Petitioner fails at least because the prevailing law
precludes us from considering any evidence which was not contained in the state court record.!®

i. Petitioner has the burden to rebut the
presumptively correct facts as found by the state
courts. ‘

To the extent that Petitioner is challenging state court factual determinations, that he, inter
alia, did not refuse to meet and cooperate with two lawyers and that the trial court did not appoint
him two such lawyers and that Pet{tioner did not fire Difenderfer, (all of which lead to the
Pennsylvania Supreme Court finding that Petitioner forfeited his right to counsel, and not that
Petitioner was denied counsel), Petitioner must contend with 28 U.S.C. § 2254(e) (1) (In a
proceeding instituted by an application for a writ of habeas corpus by a person in custody pursuant
to the judgment of a State court, a detenninaﬁon of a factual issue made by a State court shall be

presumed to be correct. The applicant shall have the burden of rebutting the presumption of

? But see Trial Tt. at 11, (Petitioner stating: “Mr. Patriani and Mr. Sumner Parker came to the jail,
who are public defenders, I may also add, 23 days before I had to go to trial, Your Honor. That is
totally -- that is insufficient time to prepare for the case, Your Honor.”).

10 Even if this Court were free to consider Petitioner’s Supplemental Material, Petitioner still would
not meet his burden to overcome the presumptively correct state court factual determinations of the
state court with clear and convincing evidence. See, e.g., Part ILE.2.b and n.7, supra.
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correctness by clear and convincing evidence.”). See also Lambert v. Blackwell, 387 F.3d 210,

234 - 36 (3d Cir. 2004) (explaining the relationship between Section 2254(d)(2) and (e)(1).

il.  Petitioner can only carry his burden by pointing
to evidence contained in the state court record.

It is strikingly clear that where the state courts have adjudicated a claim on the merits, the
interplay between Sections (d)(2) (limiting review to the state court record) and (e)(1) requires that
the federal habeas petitioner carry his burden to rebut by clear and convincing evidence the
presumed correctness of state court factual findings by pointing to evidence solely contained in the
state court record, Pinholster, 563 U.S. at 206 (Breyer, J., concurring in part and dissenting in part)
(“There is no role in (d) analysis for a habeas petitioner to introduce evidence that was not first

presented to the state courts.”). See, e.g., Grant v. Lockett, 709 F.3d 224, 232 — 33 (3d Cir. 2013)

(finding that the State courts’ factual ﬁndiﬁg was an untrcasonable determination of the facts by
pointing to evidence solely contained in the state court record), rejected on other grounds by,
Dennis, 834 F.3d at 293.

Hence, and as discussed in Part I1.D, supra, we are prohibited from considering Petitioner’s
Supplemental Material, including his Declaratio11 and Affidavit, ECF No. 31-1 at 2 — 14, and any of
its attac-hments, or any attéchments to his Objections, ECF No. 44, Amended Objections, ECF No.
58, and supplement thereto, ECF No. 69, unless and until Petitioner can show where in the state
court record of his criminal case, the evidence exists fhat supports his assertions and contentions in
his Declaration and in his Affidavit. Otlyler than with respect to Item Nos. 16 (the Order of August
31, 2005, appointing the Public Defender as standby counsel) and 18-20 (the docket sheets from the

state trial court in Petitioner’s criminal cases), Petitioner has not made the requisite showing.
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Further, he cannot hope to carry his burden under Sections 2254(d)(2) and (e)(1) to rebut by clear
and convincing evidence the presumed correctness of state court factual findings by pointing to
evidence solely contained in the state court record of his criminal case. The law is clear. It is
Petitioner’s burden to show where in the state court record of his criminal case such clear and
convincing evidence exists and it is not the federal habeas court’s burden to scour the state court
record in order to determine if and whether such evidence exists in the state court record of the
criminal case. As explained previf)usly by a distinguished member of this Court:

In his objections, much like he did before the State Superior Court, Petitioner
fails to cite where in the trial record there is evidence that the prosecution presented
a conspiracy theory to the jury. This court is not required to comb through the
extensive ftrial record to find such evidence, if indeed there be any. Adams v.
Armontrout, 897 F.2d 332, 333 (8" Cir. 1990) (“We do not believe that 28 U.S.C. §
2254 or the Section 2254 Rules require the federal courts to review the entire state
court record of habeas corpus petitioners to-ascertain whether facts exist which
support relief. Requiring such an exhaustive factual review of entire state court
records would pose an insuperable burden on already strained judicial resources. We
join the numerous federal courts which have repeatedly expressed their
unwillingness to sift through voluminous documents filed by habeas corpus
petitioners in order to divine the grounds or facts which allegedly warrant relief.”);
Wenglikowski v. Jones, 306 F.Supp.2d 688, 695 (E.D. Mich. 2004)(*Furthermore,
the petitioner's failure to isolate specific portions of the transcript indicating the trial
judge's alleged bias is fatal to his claim. It is not the role of the district court to scour
the petitioner's trial transcript to find support for the arguments in his habeas corpus
petition Cf. In re Morris, 260 F.3d 654, 665 (6th Cir. 2001) (holding that the trial
court is under no obligation to search the record to protect a non-moving party from
summary judgment).”), aff'd on other grounds, 162 Fed. Appx. 582 (6th Cir. 2006).

Mootefield v. Grace, CIV.A.06 541, 2007 WL 1068469, at *2 (W.D. Pa. Apr. 5, 2007).

Here, Petitioner has not presented clear and convincing evidence to rebut the state court
factual findings. Therefore, we find that Petitioner has failed to establish that the state courts’
disposition of this claim in Ground Two that he was denied his federal constitutional right to counsel

was either contrary to or an unreasonable application of United States Supreme Court precedent or
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resulted in a decision that was based on an unreasonable determination of the facts in light of the
evidence presented in the State court proceeding. Hence, Ground Two does not afford Petitioner
federal habeas relief.

3. Ground Three — Petitioner was not denied the right to testify.

In Ground Three, Petitioner refers to three distinct violations of his rights, namely: 1)
compulsory process;'! 2) the privilege against self-incrimination; and 3) the right to testify on one’s
own behalf. Although Petitioner references these three claims in the heading of Ground Three, ECF
No. 4 at 37, in the substance of the argument in the Petition regarding Ground Three, he only argues
that he was denied his right to testify on his own behalf, .Id. at 37 — 40,

At the outset, we find that Petitioner procedurally defaulted Ground Three because he failed
to raise Ground Three in his appellate brief to the Pennsylvania Superior Court on direct appeal.
While Petitioner apparently raised some of these three claims in his Statement of Errors Complained
of on Appeal, which was filed in the state trial court and addressed to the state trial court, during the
direct appeal proceedings, and the trial court addressed some of these claims on the merits,
Petitioner’s appellate 6ounse1 ultimately abandoned all three claims now raised in Ground Three.
Petitioner’s direct appeal counsel raised only one issue in the appellate brief to the Superior Court,
namely, that Petitioner was denied his right to counsel. This sole issue was successful because the
Superior Court granted Petitioner relief on this claim, and, as such, reversed the judgment and

remanded the case for a new trial. ECF No. 21-4 at 9 and E_CF No. 21-5 at 11. Accordingly, we

1 To the extent that Petitioner’s reference to compulsory process in Ground Three refers to the claim
that his right to have compulsory process for the witness, Mr. Geeter, was violated, that specific
claim is addressed in the analysis of Ground Four.
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find all of the issues other than the claim that Petitioner was denied his right to counsel (which
Petitioner raises irl Ground Two) to have been procedurally defaulted for failing to raise them on
direct appeal. Nor on this record, can Petitioner establish either cause and prejudice or a miscarriage
of justice in order to excuse the proéédural default of these claims. We address this issue of
Petitioner’s procedural default of his claims more thoroughly below in analyzing Ground Six.
Secondly, insofar as the right to testify is concerned, Petitioner, in fact, concedes he was not
denied his right to testify, but rather, feeling frustrated with the process regarding whether Mr.
Geeter would testify on Petitioner’s behalf, Petitioner simply declined to testify on his own behalf
when asked. ECF No, ;4 at 40 (“In the fall out of this controversy the court asked Petitioner whether
he would give his narrative statement. Petitioner frustrated, said no, I can’t do that Petitioner said.”).
In the alternative, we find that Petitioner has failed to carry his burden under the AEDPA to
show that the state trial court’s disi)osition of the sole claim which Petitioner actually argued in the
body of Ground Three, i.e., he was denied his right to testify, was contrary to or an unreasonable
application of United States Supreme Court precedent or constituted a decision based upon an
unreasonable determination of the facts.'? See e.g., ECF No. 21-3 at 28 — 29 (wherein the trial court

addressed this issue).

12 While it is true that under AEDPA, we review the last reasoned decision of the state courts, we
find that the last reasoned decision of the state courts with respect to the procedurally defaulted
claims (defaulted precisely because, although raised in the trial court, they were not raised in the
appellate brief to the Superior Court), is the trial court’s disposition of the claims raised in the Rule
1925(b) Statement of Errors Complained of on Appeal. Skipper v. French, 130 F.3d 603, 609 (4th
Cir. 1997) (“The relevant state court decision for purposes of the inquiry is that of ‘the last state
court to be presented with the particular federal claim’ at issue. Ylst v. Nunnemaker, 501 U.S. 797,
801, 111 S.Ct. 2590, 2593, 115 L.Ed.2d 706 (1991).”). See also Simmons v. Beard, 590 F.3d 223,
232 (3d Cir. 2009) (“A state court decision is an ‘adjudication on the merits,’ reviewed under the

deferential standard of § 2254(d), where it is ‘a decision finally resolving the parties' claims, with
(...footnote continued) ’
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In relevant part, the trial court concluded that “[w]hen given the opportunity to present his
testimony in the form of a narrative statement, Travillion made a knowing, voluntary and intelligent
decision not to exercise his right to testify.” Id. at 29.

Even if AEDPA deference were not applicable to the trial court’s reasoning with respect to
the alleged denial of the right to testify as raised in Ground Three, we adopt as our own the reasoning
of the trial court in its opinion rejecting Petitioncr’é claim on the merits.

Accordingly, for thelforcgoing reasons, Ground Three does not merit the grant of federal
habeas relief.

4. Ground Four — Petitioner’s right to compulsory process was not denied.

In Ground Four, Petitioner claims that his rights to compulsory process and the right to call
witﬁesses in his defense were violated when the Court advised one of Petitioner’s witnesses, namely
IMr. Geeter, who had already taken the stand and testified to operating a jitney, that he might be
placing himself in jeopardy and the Court then appointed counsel for Mr. Geeter. ECF No. 4 at 42
-52. Affer_ consultation with counsel, Mr. Geeter ultimately decided to invoke his Fifth Amendment
right against self-incrimination and not further testify for Petitioner. ECF No. 21-3 at 32 - 34.
Petitioner “complained that the inquiries into Mr. Geeter’s privileges against self-incrimination were

being used as an intimidation tactic.” ECF No. 4 at 43.

res judicata effect, that is based on the substance of the claim advanced, rather than on a procedural,
or other, ground.’”) (quoting Rompilla v. Horn, 355 F.3d 233, 247 (3d Cir. 2004), rev'd on other
grounds sub nom., Rompilla v. Beard, 545 U.S. 374 (2005)).
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This ground was procedurally defaulted because, although Petitioner raised it in his Rule
1925(b) Statement of Errors Complained of on Appeal, the claim was not raised in his brief to the
Superior Court, ECF No. 21-4 at 9. Moreover, on this record, Petitioner cannot show cause and
prejudice or a miscarriage of justice in order to overcome this procedural default as more fully
explained in our analysis of Ground Six.

Furthermore, Petitioner has not shown that the trial court’s decision of this claim on the
mcritls waé contrary to or an unreasonable application of United States Supreme Coul;t pgecedent or
an unreasonable determination of the facts.

The trial court reasoned as follows in rejecting this claim.

Travillion’s final claim of error is that this Court intimidated a defense
witness to the point that that witness refused to testify in support of Travillion,
Travillion called Raymond [sic] Geeter to testify and elicited some basic information
to [sic] him which included the fact on the day prior to Travillion’s arrest by the Ross
Township Police Department that Geeter was in possession of Susan Smith’s car and
that he was using that vehicle as a jitney. When this information came forward, the
assistant district attorney asked to approach sidebar and asked that Geeter be advised
of his Fifth Amendment rights in light of the possibility of him admitting to several
crimes, the least of which would be operating a jitney and the worst of which might
be his involvement in the homicide of Feigel. Following a discussion in chambers
with respect to the possibility of Geeter disclosing incriminating information, this
Court appointed Giuseppe Rosselli to represent him and advise him of his rights in
light of the purported testimony that he was to give. Geeter met in this Court’s
chambers with Rosselli, and no one else was present. Following their meeting,
Geeter indicated that he wanted to invoke his Fifth Amendment right since he had
been advised by Roselli that the testimony he might give could possibly implicate
him in the death of Feigel since he was in the car which had the murder weapon in it
at the time he was using that vehicle. _

At no time did this Court ever advise Geeter that it would charge him but,
rather, advised him that any decision as to whether or not he would be subject to
criminal charges would be made by the District Attomey’s office. This Court, rather
than trying to intimidate Geeter, was insuring that his rights were protected by
appointing an attorney to advise him of what his rights and options were with respect
to testifying in this particular case. As with all of Travillion’s claims of error, this
one was also without merit. '
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ECF No. 21-3 at 23 — 34, Petitioner fails to show the foregoing disposition merits federal habeas
relief under the standards of AEDPA.

Lastly, even if AEDPA deference were not to apply to the trial court’s reasoning in rejecting
this claim, applying a de novo standard of review to this claim, we would adopt as our own the trial
court’s reasoning in rejecting this claim.

Accordingly, for the above stated reasons, Ground Four does not afford Petitioner federal
habeas relief.

5. Ground Five - Direct appeal counsel was not ineffective.

In Ground Five, Petitioner claims that his direct api:eél counsel was ineffe;ctive for two
reasons. First, he complains that his appellate counsel was ineffective for not filing a brief in
opposition to the Commonwealth’s Petition for Allowance of Appeal to the Pennsylvania Supreme
C-ourt after the Superior Court rex)ersed Petitioner’s conviction and remanded for a new trial, ECF
No. 4 at 52 - 58. Second, Petitioner contends that his appellate counsel was ineffective for not
raising the three other issues in the brief that appellate counsel filed with the Pennsylvania Superior
Court on appeal that appellate counsel had earlier raiséd in the Rule 1925(b) Statement of Errors
Complained of on Appeal. Id. 7.

a. Petitioner has no right to counsel at the discretionary appeal stage.

Petitioner claims ineffective assistance of his appeal counsel for not filing a response in
opposition to the Commonwealth’s Petition for Allowance of Appeal to the Pennsylvania Supreme

Court. Although not raised by Respondents in the Answer, we have an independent obligation to
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apply the correct law.!* The correct law is that Petitioner had no federal constitutional right to
counsel at the petition for allowance of appeal stage of the proceedings and thus, cannot establish
federal claim of denial of a non-existent federal right to counsel.

As well-explained by a fellow member of this Court:

As to whether it was ineffective for Attorney Garvin not to file an [sic] PAA
from the Superior Court's adverse suppression decision, this issue was raised in the
PCRA proceedings. .... More importantly perhaps, even if we assume that Attorney
Garvin was ineffective in not filing a PAA, which is a discretionary petition for
review, ineffectiveness at that stage of the proceedings is not a ground for granting
federal habeas relief because at that stage of the proceedings Petitioner had no federal
constitutional right to counsel. Wainwright v. Torna, 455 U.S. 586, 102 S.Ct. 1300,
71 L.Ed.2d 475 (1982); Ross v. Moffitt, 417 U.S. 600, 610,94 S.Ct. 2437, 41 L.Ed.2d
341 (1974).

A claim of ineffectiveness of counsel is cognizable in federal habeas
proceedings only if there is a federal right to counsel at the stage when counsel is
alleged to have been ineffective, See Coleman v. Thompson, 501 U.S. 722,752, 111
S.Ct. 2546, 115 L.Ed.2d 640 (1991) (“There is no constitutional right to an attorney
in state post-conviction proceedings. Consequently, a petitioner cannot claim
constitutionally ineffective assistance of counsel in such proceedings.”) (citations
omitted). Here, at the point where Attorney Garvin is alleged to bave been
ineffective, 1.e., after the Superior Court rendered its decision in the suppression
appeal, which is during the stage of the discretionary appeal to the Pennsylvania
Supreme Court, Petitioner did not have a federal right to counsel. Wainwright v.
Torna, 455 U.S. at 587-88 (“Since respondent had no constitutional right to counsel
[in order to file a request for discretionary appeal], he could not be deprived of the
effective assistance of counsel by his retained counsel's failure to file the application

13 U8, v. Alvarez, 646 F. App’x 619, 620 (10® Cir, 2016) (“Contrary to. Mr. Alvarez's argument,
a party's failure to raise all defenses does not preclude the district court from applying the correct
law and properly disposing of a claim. See Kamen v. Kemper Fin. Servs., Inc., 500 U.S. 90, 99,111
S.Ct. 1711, 114 LEd.2d 152 (1991) (‘When an issue or claim is properly before the court,
the court is not limited to the particular legal theories advanced by the parties, but rather retains the
independent power to identify and apply the proper construction of governing law.”). Mr. Alvarez
contends that ‘the District Court was only authorized to answer to the [jurisdictional] defense ‘
presented by the Government.” Aplt. Br. at 3. This is incorrect. The district court has an obligation to
apply the correct law™); Alston v. D.C., 561 F. Supp. 2d 29, 37 (D.D.C. 2008) (“the court
nevertheless analyzes this claim under the appropriate law, Smith v. Mallick, 514 F.3d 48, 51 (D.C.
Cir. 2008) (holding that courts have an independent obligation to apply the correct law regardless
of the parties’ arguments)”). .
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timely.”); Ross v. Moffitt, 417 U.S. at 610 (there is no federal constitutional right to
counsel to file a discretionary appeal petition). Hence, this ineffectiveness claim does
not merit the grant of federal habeas relief.

Moorefield v. Grace, CIV.A. 06-541,2007 WL 1175847, at *6 (W.D. Pa. Feb. 26, 2007), report and

recommendation adopted, CIVA 06-541, 2007 WL 927965 (W.D. Pa. Mar, 26, 2007), judgment

vacated on reconsideration on other grounds, CIV.A.06 541, 2007 WL 1068469 (W.D. Pa. Apr. 5,

2007), and report and recommendation adopted, CIV.A.06 541, 2007 WL 1068469 (W.D. Pa. Apr.

5, 2007).
Accordingly, Petitioner cannot establish a federal claim of the denial of effective assistance
of counsel and this is so even if Petitioner had some state law ri ght to effective assistance of counsel

at that stage. Dorsey v, Wilson, CTV.A. 07-509, 2008 WL 2952892, at *2 (W.D. Pa. July 30, 2008)

(“Petitioner next objects to the Report's disposition of Claim # 11, wherein the Report found that
any claim of appellate counsel;s ineffectiveness for failing to raise a claim in the Petition
for Allowance of Appeal (‘PAA’) to the Pennsylvania Supreme Court failed to state a claim for
habeas relief as there is no federal right to counsel and where there is no federal right, there can be
no basis upon which to grant habeas relief. That he may have a state right law to counsel, whether
arising from the State Constitution or State rules of criminal procedure, is of no consequence
because 'in order to be éranted federal habeas relief, Petitioner must show a denial of a federal
constitutional or statutory right. Engle v. Isaac, 456 U.S. 107, 102 S.Ct. 1558, 71 L.Ed.2d 783
(1982); Wells v. Petsock, 941 F.2d 253 (3d Cir. 1991).”).
b. Direct appeal counsel was not ineffective before the Superior Court.
As to Petitioner’s claim that his direct appeal counsel was ineffective before the Superior

Court for abandoning, on appeal, the three issues that direct appeal counsel had earlier raised in the
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Rule 1925(b) Statement of Errors Complained of on Appeal, Petitioner fails to carry his burden

under the AEPA to show entitlement to relief.
The Superior Court addressed this claim on the merits as follows:

Appellant next complains that appellate counsel was ineffective because he
failed to raise certain claims on appeal that he raised in his Rule 1925(b) statement.

Here, attorney Farrell raised four issues in his Rule 1925(b) statement, but
pursued only one issue on appeal. At the PCRA hearing, attorney Farrell testified
that he has several decades of appellate experience, and then he explained his strategy
for selecting appellate issues, as follows:

A What I do is I look at the brief—I'm sorry, I look at the transcript. I
go through the transcript and I take copious notes, I have a pad. I don't
read it like a novel but I go through the transcript and I take copious
notes and read everything, I read the record, I write and have notes to
make sure that I understand the record fully....

I have raised almost every issue that has been objected to at trial. The
reason why I do that is, if I look at an issue and I think it's really,
really bad, sometimes I will not raise it but most of the time T wilt
raise all of those issues in a concise statement to preserve. At that
time, in that short period of time, I don't have time to write a brief, I
don't have time to.look at all the law and so forth, I'm trying to raise
the issues, raise as many issues as I can—that's really wrong. I raise
all the issues that have been preserved. Now on somie of them I look
at it and say it's stupid, I'm not going to raise it in a concise statement.
Things like sometimes the weight of the evidence and that kind of
thing, I don't raise it. But for the most part, I raise all of the issues that
have been preserved and that's what I do in a concise statement.

Q Mr. Farrell, so you're casting a [wider] net in the 1925 B statement
than you would later in the brief?

A Absolutely. Many times I'll raise seven, eight, or maybe ten issues
. sometimes and I would never raise that in a brief. I would never do
that in a brief. You raise two, three, four[ ] issues tops. I think the
most I ever raised was five issues in a brief. But in a concise
statement, you raise those issues, you ferret [sic] it out and you see
what the trial court writes. And there's actually two cases that I had
with Judge Cashman. One of them which is pending on appeal which
is in front of the Supreme Court of Pennsylvania right now and the
other has been reversed. In both cases I thought that the issues were
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frivolous. I raised those and Judge Cashman wrote an opinion and
after looking at his opinion, I realized maybe these claims did have
merit and we did win both of them in Superior Cout.

Q Your answer is, you said something along the lines “I would never
raise ten issues in front of the Superior Court in my brief;” why is
that?

A Well, Judge Aldisert's quote where if you raise ten, most appellate
courts think that they all have no issues. You can only win a new trial
on one issue, you don't need two issues to win a trial so I try to be
selective in most cases. :

Q So Mr, Farrell, you would agree with me then that you're picking the
best issue you think you have when you write your brief to the
Superior Court? : -

A I'ry to raise the best issue that I can....

Notes of testimony, 11/14/14 at 1215,

Here, attorney Farrell had a reasonable basis for pursuing one issue on appeal:

he focused on the one issue that he determined was the most likely to prevail. His

strategy comports with effective appellate advocacy, and his actions, therefore, were

reasonable.
ECF No. 21-10 at 8 — 11 (footnotes omitted).

Petitioner has not established that any United States Supreme Court precedent is either
contrary to the Superior Court’s disposition or was unreasonably applied by the Superior Court.
Petitioner also fails to establish that the Superior Court’s disposition was an unreasonable
determination of the facts. This would be true even taking into account Petitioner’s Supplemental
Material filed with his Declaration, Objections, Amended Objections, and Supplement.
Accordingly, Petitioner has failed to carry his burden under the AEDPA. Ground Five does not

merit the grant of federal habeas relief.
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Furthermore, we must note that Petitioner’s direct appeal counsel was, in fact, clearly
effective during the direct appeal in that he did obtain relief from the Superior Court on the sole
ground that he did raise on appeal and the Superior Court reversed and remanded the case for a new
trial.

6. Ground Six — PCRA counsel’s alleged ineffectiveness.

In Ground Six, Petitioner complains that his PCRA counsel was ineffective for failing to
address issues of trial counsel’s alleged ineffectiveness that Petitiolner raised in his pro se PCRA
petition but that PCRA counsel abandoned in the counseled Amended PCRA petition and in the
brief in support of the counseled Amended PCRA Petition. According to Petitioner, he had asked
PCRA counsel to further amend the counseled Amended PCRA Petitioﬁ. PCRA counsel did not
comply with Petitioner’s request. Petitioner complains that his PCRA counsel abandoned issues of
the ineffective assistance of trial counsel and the “oppressive conditions of pre-trial confinement”
at the Allegheny Couﬁty Jail (“ACT”) which he claims were imposed on Petitioner due to retaliation
against him from ACJ staff for Petitioner’s filing of a civil rights action against ACJ staff while he
was housed there. BCF No. 4 at 59 - 61.

a. Ineffective assistance of PCRA counsel does not merit relief.

To the extent that Petitioner is raising the ineffective assistance of PCRA counsel as én
independent ground for relief, his claim fails as a matter of law, Ground Six cannot provide an
independent basis for the granting of federal habeas relief because such claims of errors of PCRA

counsel cannot serve as a basis for granting the writ of habeas corpus. Coleman v. Thompson, 501

U.S. 722, 752 (1991) (“There is no constitutional right to an attorney in state post-conviction

proceedings. Consequently, a petitioner cannot claim constitutionally ineffective assistance of
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counsel in such proceedings.”) (citations omitted); Hassine v. Zimmerman, 160 F.3d 941, 954 (3d

Cir. 1998) (“The federal role in reviewing an application for habeas corpus is limited to evaluating
what occurred in the state or federal proceedings that actually led to the petitioner's conviction; what
occurred in the petitioner's collateral proceeding does not enter into the habeas calculation. . . .

Federal habeas power is ‘limited ... to a determination of whether there has been an improper

~ detention by virtue of the state court judgment.”™); Lambert v. Blackwell, 387 F.3d 210, 247 (3d
Cir. 2004) (“alleged errors in collateral proceedings ... are not a proper basis for habeas relief from
the original conviction.”). Moreover, Congress prohibits a claim of ineffective assistance of post-
conviction counsel from serving as a ground for relief in federal habeas proceedings. 28 U.S.C. §
2254 (i) (“The ineffectiveness or incompetence of counsel during Federal or State collateral post-
conviction proceedings shall not be a ground for relief in a proceeding arising under section 2254.”).
Accordingly, Ground Six does not afford a basis for federal habeas relief.
b. Petitioner fails to show “cause” based on PCRA counsel’s actions.

Petitioner appears to argue in Ground Six that the ineffectiveness of his PCRA counsel may
excuse the procedural defaults of his claims. Because Petitioner’s PCRA counsel did not raise any _
issues other than direct appeal counsel’s alleged ineffectiveness, all other potential claims are
procedurally defaulted. Apparently aware of this, Petitioner appears to assert that his PCRA
counsel’s ineffectiveness was the “cause” of the procedural default of these issues, including the
procedural default of the aileged ineffective assistance of trial counsel, i.e., Difenderfer. We
understand Petitioner to be invoking the so-called Martinez exception.

As this Court has previously explained:

The decision of the United States Supreme Court in Martinez v. Ryan created
a sea change in the doctrine of procedural default, holding for the first time that a
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claim of ineffective assistance of post-conviction relief counsel could serve as cause
to excuse the procedural default of a claim of trial counsel's ineffectiveness.
However, the Supreme Court in Trevino v. Thaler, 133 S.Ct. 1911, 1918 (2013)
explained that Martinez only permits a federal habeas court to find “cause” based on
post conviction counsel’s ineffectiveness and “thereby excus[e] a defendant's
procedural default, where (1) the claim of ‘ineffective assistance of trial counsel’ was

. a ‘substantial’ claim; (2) the ‘cause’ consisted of there being ‘no counsel’ or only
‘ineffective’ counsel during the state collateral review proceeding; (3) the state
collateral review proceeding was the ‘initial’ review proceeding in respect to the
‘ineffective-assistance-of-trial-counsel claim’; and (4) state law requires that an
‘ineffective assistance of trial counsel [claim] ... be raised in an initial-review
collateral proceeding.”

Taylor v. Pennsylvania, CV 15-1532, 2018 WL 446669, at *9 (W.D. Pa. Jan. 16, 2018).

To the extent that Petitioner seeks to excuse the procedural defaultlof any claim other than
- the ineffective assistance éf trial counsel, he cannot do so because the Martinez exception can only
serve as cause to excuse claims of trial counsel’s ineffectiveness and no other procedurally defaulted
claims, not even such a closely related procedurally defaulted claim of direct appeal counsel’s

ineffectiveness, yet alone less related claims. See Davila v. Davis, 137 S. Ct. 2058, 2065-66

(2017)."* The same is true to the extent that Petitioner attempts to fault his PCRA counsel for failing

14 The United States Supreme Court rejected the expansion of the Martinez to include anything
other than a procedurally defaulted claim of trial counsel’s ineffectiveness and explained as follows:

On its face, Martinez provides no support for extending its narrow exception

to new categories of procedurally defaulted claims. Martinez did not purport to
“displace Coleman as the general rule governing procedural default. Rather, it
“qualifie[d] Coleman by recognizing a narrow exception” that applies only to claims
of “ineffective assistance of counsel at trial” and only when, “under state law,” those
claims “must be raised in an initial-review collateral proceeding.” Martinez, supra, at
9, 17, 132 S.Ct. 1309. And Trevino merely clarified that the exception applies
whether state law explicitly or effectively forecloses review of the claim on direct
appeal. 569 U.S., at __, 133 S.Ct,, at 1914-1915, 1920-1921. In all but those
“limited circumstances,” Martinez made clear that “[t]he rule of Coleman governs.”
566 U.S., at 16, 132 S.Ct. 1309. Applying Martinez 's highly circumscribed,

equitable exception to new categories of procedurally defaulted claims would thus
(...footnote continued)
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to submit any of Petitioner’s Supplemental Material to the state court. See, e.g., Fielder v.

Stevenson, No. 2:12-CV-00412-JMC, 2013 WL 593657, at *S (D.S.C. Feb. 14, 2013} (“Several
courts have held that the Supreme Court’s holding in Martinez does not allow a petitioner to point
to PCR counsel's failure to develop the factual record as the “cause” of the procedural
default. See Halvorsen, 2012 WL 5866595, at *4 (‘Petitioner's argument that collateral-review
counsel's failure to develop the record ‘should serve as cause to excuse the lack of diligence is
entirely inconsistent’ with the general rule that lack of diligence is attributable to the prisoner or

prisoner's trial counsel)”); Williams v. Mitchell, No. 1:09 CV 2246, 2012 WL 4505181, at *6

(N.D. Ohio Sept. 28, 2012) (finding that Martinez does not provide for “claims of ineffective
assistance of post-conviction counsel to establish ‘cause’ for a ‘default’ of the factual development”
of a petitioner's mental capacity in state court). Additionally, the Supreme Court’s language in

Williams v. Taylor seemingly suggests a contrary rule: a hearing should not be held in federal court

if there “is lack of diligence, or some greater fault, attributable to the prisoner or the prisoner's
counsel.” Williams, 529 U.S. at 432 (emphasis added). Indeed, “only the Supreme Court could

expand the application of Martinez to other areas,” and “further substantive expansion” of Martinez

is “not ... forthcoming.” Pizzuto v. Ramirez, 783 F.3d 1171, 1176-77 (9th Clr 2015) (refusing to

apply Martinez to procedurhlly defaulted claims of judicial bias).

do precisely what this Court disclaimed in Martinez: Replace the rule
of Coleman with the exception of Martinez.

Davila, 137 S. Ct. at 2065-66.
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To the extent Petitioner seeks to establish cause for the procedural default of his claims of
trial counsel’s alleged ineffectiveness which he raised in Ground One or any other claims of trial
counsel’s alleged ineffectiveness, Petitioner fails to carry his burden under Martinez.

Peﬁtioner fails to show cause under Martinez, because he fails to show that the claim of trial
counsel’s alleged ineffectiveness raised in Ground One was “substantial.” To the extent that
Petitioner is attempting to claim prejudice in the trial outcome as the result of Difenderfer’s actions,
he fails to show a substantial question of prejudice, if only because Difenderfer was not his counsel
at the time of Petitioner’s criminal trial. Furthermore, in light of the strong evidence of Petitioner’s
guilt, namely, the eye-witness identification of Petitioner as the shooter by the victim’s wife, the
presence of the gun with Petitioner which was used in the shooting of the victim, and Petitioner’s
confession, even though he subsequently denied that he made the confession, Petitioner has failed
to show a substantial question of prejudice, i.e., that there is a reasonable probability that the result
of his trial would have béen different.

Nor has Petitioner established prejudice stemming from Difenderfer’s alleged
ineffectiveness as to any other proceeding occurring prior to December 4, 2004 (the date on which
he fired Difenderfer, as found by the state courts). The only other potential proceeding that
Petitioner coﬁld point to, but does not, is the suppression hearing. Petitioner makes no specific
argument herein, concerning how Difenderfer’s alleged ineffectiveness prejudiced the outcome of
the suppressiovn proceeding. For these reasons, Petitioner fails to raise a substantial question of
Difenderfer’s alleged ineffectiveness and, therefore, fails to bring himself within the Martinez
exception.

Accordingly, Ground Six fails to afford Petitioner relief and fails to serve as cause to excuse
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the procedural default of any of the claims we have found to be procedurally defaunited.

F. Certificate of Appealability

It is recommended that a certificate of appealability be denied because jurists of reason
would not find the foregoing debatable.

HI. CONCLUSION

For the reasons set forth herein, it is respectfully recommended that the Petition be denie(i
and that a certificate of appealability should be denied.

In accordance with the Magistrate Judges Act, 28 U.S.C. § 636(b)(1), and Local Rule 72.D.2,
the parties are permitted to file written objections in accordance with the schedule established in the
docket entry reflect.ing the filing of this Report and Recommendation. Objections are to be
submitted to the Clerk of Court, United States District Court, 700- Grant Street, Room 3110,
Pittsburgh, PA 15219, Failure to timely file objections will waive the right to appeal. Brightwell
v. Lehman, 637 F.3d 187, 193 n. 7 (3d Cir._ 2011). Any party opposing objections may file their
response to the objections within fourteen (14) days thereafter in accordance with Local Civil Rule

72.D.2.
Respectfully submitted,
Date: July 12,2021 | | /s/ Maureen P, Kelly

MAUREEN P. KELLY
UNITED STATES MAGISTRATE JUDGE
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The Honorable Mark R, Hornak
Chief United States District Judge

Jamar Lashawn Travillion
GS-0389

SCI-Rockview

Box A

Bellefonte, PA 16823

All counsel of record via CM-ECF
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

JAMAR LASHAWN TRAVILLION, )
)} 2:17-cv-00515
Petitioner, )
)  Chief District Judge Mark R. Hornak
v. )
) Magistrate Judge Maureen P. Kelly
MARK GARMAN, Superintendent for SCI- )
Rockview and STEPHEN A. ZAPPALA, )
District Attorney for Allegheny County, )
Pennsylvania, )
' )
Respondents. )
ORDER

AND NOW, this 19th day of May, 2021, it is hereby ORDERED that Petitioner’s Motion
to Expand Record at ECF No. 45 is GRANTED on the terms set forth in this Order. For sake of
completchess and ouf of an abundance of opportunity, the United States Magistrate Judge may
appropriately address the supplemental material made part of the record by the undersigned’s grant
of the Motion at ECF No. 45, to the degree consistent with thg prevailing law. The grant of this
Motion is not a determination on the merits by the undersigned as to the substance of Petitioner’s
claims nor as to the relevance of the supplemental material that Petitioner seeks to add to the
record, but is instead intended to provide Petitioner the widest latitude as o such matters.

The Magistrate Judge is authorized to take any action resulting from the consideration of
those supplemental materials as are just and p/roper under the law. If the Magistrate Judge sees fit
to issue an amended Report and Recommendation, then Petitioner’s Objections (ECF No. 44),
Amended Objections (ECF No. 58), and the Supplement to them (ECF No. 69) shall be dismissed
without prejudice, and Petitioner may file Objections to the amended Report and Recommendation

within thirty-five (35) days of the date of its issuance.
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Below, the Court summarizes the extensive procedural latitude the Magistrate Judge and
the undersigned have previously extended to Petitioner:

On May 9, 2017, Petitioner filed his 28 U.S.C. § 2254 Habeas Petition. (ECF No. 4,) On
September 5, 2017, the Answer to the Petition was filed. (ECF No. 21.) Despite being granted fwo
(2) extensions of time to file a reply/traverse (ECF Nos. 25 and 26) until February 4, 2018,
Petitioner never filed a reply/traverse. On September 12, 2018, Petitioner then filed a Declaration
in Support of Petition (ECF No. 31), including seventeen (17) attachments. Prior to submitting the
Declaration and its attachments, Petitioner did not seek leave of court to expand the state court
record in accord with Rule 7 of the Rules Governing Section 2254 Cases and Local Rule 2254G.
On December 26, 2019, the Magistr'ate Judge issued a Report and Recommendation denying
Petitioner’s Petition. (ECF No. 32.) At pages 19-20 of the Report and Recommendation, the
Magistrate Judge declined to consider the Declaration and attachments “unless and until Petitioner
can show where in the state court record of his criminal case, the evidence exists that supports his
assertions in his Declaration and in his Affidavit”. (Jd.)

Then, only after being granted four (4) extensions of time to file Objections to the Report
and Recommendation, (ECF Nos. 34, 37, 39, and 41), did the Petitioner finally file Objections on
July 9, 2020. (ECF No. 44.) After filing his Objections, Petitioner then filed the Motion to Expand
Record, (ECF 'No’.' 45), followed by Amcﬁded Objections at ECF No. 58 anda Supplement to the
Amended Objections (ECF No. 69), which the Court authorized to be filed, but with an express
reservation as to whether the docurﬁents are properly before the Court. (ECF No. 70.)

In light of this extensive procedural latitude Petitioner has already been extended by the
Magistrate Judge and this Court as well as the above timeline indicating that Petitioner has had thg

benefit of seemingly long knowing what he has wanted to include in the record before the Court,
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the Court does not anticipate granting any extensions of time beyond the thirty-five-day period
authorized to file new Objections—if an amended Report and Recommendation is ultimately

issued—absent the most extraordinary of circumstances.

s/ Mark R. Hornak
Mark R. Hornak
Chief United States District Judge

cc: Al ceunsel of record
Jamar Lashawn Travillion (via U.S. Mail)
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

JAMAR LASHAWN TRAVILLION,
Civil Action No. 17-515

Chief Judge Mark R. Hornak/
Magistrate Judge Maureen P. Kelly

Petitioner,
V.

MARK GARMAN, Superintendent for SCI-
Rockview and STEPHEN A. ZAPPALA,
District Attorney for Allegheny County,
Pennsylvania,

Respondents.

REPORT AND RECOMMENDATION

I. RECOMMENDATION

It is respectfully recommended that the Petition under 28 U.S.C. § 2254 for Writ of Habeas
Corpus by a Person in State Custody (the “Petition”), ECF No. 4, be denied and that a certificate of
appealability likewise be denied.
1. REPORT

Jamar Lashawn Travillion (“Petitioner”) is a state prisoner, proceeding pro se, who was
convicted of, inter alia, second-degree murder and sentenced to life imprisonment without parole
as a consequence of the conviction,

A, Factual History

The Court of Common Pleas of Allegheny County, in its Opinion dated July 6, 2009,
summarized the factual history of Petitioner’s case as foliows:

On February 21, 2002, James Kapinski, (hereinafter referred to as

"Kapiniski"), was a graduate student at Carnegie-Mellon University and lived in an

apartment located at 408 Grant Street in the Garfield Section of the City of

Pittsburgh. Kapinski had gone to school early that day and sometime between ten

a.m. and seven p.m., an unknown individual entered into his apartment and stole

some watches, a zip drive, some electronic equipment, an MP3 player, and a 357

caliber magnum Reuger revolver. Kapinski reported the burglary and theft to the
police thatday. = S e
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On September 27, 2002, at approximately five a.m., Leonard Feigel, age
sixty-two, and his wife Doris Feigel, were delivering newspapers for the Pittsburgh
Post-Gazette in the Bloomfield/Friendship area of the City of Pittshurgh. Leonard
Feigel, who suffered from coronary disease and cirrhosis of the liver, was awaiting
a liver transplant and this was the least strenuous type of employment in which he
could engage. The Feigels were about to deliver the newspapers on Evangeline
[sic] Street when Mrs. Feigel noticed an individual walking down that street toward
them. This unknown individual came up to the driver's car door, opened it and then
pulled Mr. Feigel out of the car. Mr. Feigel told him to take whatever he wanted,
however, an altercation ensued as Mr, Feigel and his assailant moved up the street
away from the Feigel's automobile toward an unoccupied parked car. Mrs. Feigel
saw her husband's attacker pull out a gun and then she heard a shot and her husband
cry out in pain. Her husband also yelled for her to get away from them.

When she heard her husband cry out in pain, Mrs. Feigel slid over to the
driver's seat and put the car in gear and then drove toward her husband and his
attacker in an attempt to hit this assailant. She barely touched Travillion when he
then turned around and fired twice into her car and ran to the back of it and fired
two more shots. He then ran down the street where one of the neighbors who had
heard the shots saw him get into a dark colored foreign car which resembled a
picture of a Mitsubishi Mirage shown during the course of the investigation of this
crime. Mrs. Feigel, who was not hurt, got out of the vehicle and ran to several of
the houses pounding on the doors, asking for someone to call the police for an
ambulance.

The police and the paramedics arrived within minutes of the shooting and
noted that Mr. Feigel had been shot in the leg and that he had lost a significant
amount of blood. The paramedics noted that he said he was cold and believed that
he was going into shock. Mr, Feigel was transported by ambulance to Presbyterian
University Hospital where he underwent emergency surgery and following the
surgery he was listed as critical but stable; however, the trauma associated with
this wound, his significant loss of blood, together with his severe coronary artery
disease and his cirrhosis of the liver, ultimately resulted in his death. Dr. Bennett
Omalu performed the autopsy on Feigel and noted that the downward, backward,
and through and through gunshot wound had perforated the two major arteries of
the leg causing a substantial loss of blood. Based upon that autopsy, Dt. Omalu
offered the opinicn that the cause of death of Feigel was atherosclerotic heart
disease and cirrhosis of the liver which were exacerbated by the trauma of the
gunshot wound and the significant loss of blood that he sustained. The triggering
factor in Feigel's death was the gunshot wound to his leg and the loss of blood.

Mrs. Feigel was interviewed by the homicide detectives and she told them
that her husband's attacker was an African American in his mid-twenties to early
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thirties and that he was approximately two hundred twenty pounds and that he was
reasonably tall, Mrs. Feigel had indicated to the homicide detectives that she was
able to get a good look at the individual who not only killed her husband but, also
shot at her since he was a short distance from her and the street was well-lit. On
October 10, 2002, she was shown a photo array of potential suspects; however, she
was unable to identify anybody from that photo array.

During 2002 Samantha Smith owned a black Mitsubishi Mirage which was
wrecked by her boyfriend, Travillion. Smith went to Enterprise Rental Company
and rented a red Ford Focus automobile while awaiting payment from her
insurance company so that she could purchase a new vehicle. In renting this
automobile, she indicated on the rental form that she would be the only driver and
that there were no other permitted drivers,

On November 24, 2002, Officer Joseph Shurina, of the Ross Township
Police Department, was on routine patrol along McKnight Road checking buildings
for any evidence of possible criminal activity. In the preceding weeks there had
been numerous burglaries of commercial establishments along McKnight Road and
it was Officer Shurina's job that night to check the buildings for evidence of any
burglaries, At approximately 11:00 p.m., as Office Shurina approached the Bed,
Bath & Beyond store, he noticed a vehicle parked behind the building with its
lights on and engine running. Officer Shurina suspected that something might be
wrong since the building was. closed and the area where the car was stopped was
not a parking lot nor was it used to gain ingress or egress to the parking lot for the
store.

Officer Shurina pulled behind this automobile and put on his take down
lights. Once he had put these lights on, Officer Shurina noticed that there was one
individual in the car and that this individual started to move around in that vehicle.
He also noted that the vehicle was a red Ford Focus automobile. The driver of this
vehicle was subsequently identified as Travillion who got out of the vehicle and
attempted to explain why he was in the alleyway behind the store. Officer Shurina
told him to get back into the car and then he ran the plate to determine the
ownership of the vehicle, When he received the information that the vehicle was
owned by Enterprise Rental, he went back to the car and asked the driver for
owner's and operator's information, Travillion supplied him with his driver's
license and told him that the car was his girlfriend's car and provided him with the
rental agreement which indicated that only his girlfriend, Samantha Smith, was a
permitted driver for this vehicle. Travillion then told Officer Shurina that he had
pulled into the alley because he needed to urinate. When asked why he had not
stopped at a restaurant that had a restroom, Travillion had no answer and seemed
befuddied and then became more nervous and agitated.
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Officer Shurina then called for backup and waited for his backup to arrive.
After the backup officer arrived, they both approached the vehicle and saw that
Travillion had bent down and was moving around inside the car, Officer Shurina
asked Travillion to get out of the car so that he could perform a pat-down of him
and at this point when Travillion exited the vehicle Officer Shurina noticed a barrel
of a gun sticking out from under the driver's seat. Officer Shurina took possession
of this firearm, noted that it was loaded, and it was a 357 Magnum. Officer Shurina
then checked to determine whether or not Travillion had a license to carry a firearm
and when he was advised that he did not, Travillion was arrested and subsequently
transported to the Ross Township Police Department. An inventory search was
performed on the vehicle and during the search of that vehicle, a bag a [sic] of
marijuana was found in the console of the car. Travillion subsequently was charged
with possession of a firearm without a license and possession of a small amount of
a controlled substance. From the time that Officer Shurina initially encountered
Travillion until the time that he was taken from the Ross Township Police
Department to the Allegheny County Jail, Travillion did not request an
opportunity to go to the bathroom.

The firearm found in Travillion's car was turned over to the Allegheny
County Crime Lab so that it could be examined to see if it was in good operating
condition and whether or not any of the bullets fired from it matched any of those
contained in open case files. The gun was examined in May of 2003 by Robert
Levine, Ph.D., who was the firearm's expert for the Crime Lab and it was
determined that this weapon was used in the killing of Leonard Feigel. This
information was given to the Pittsburgh Homicide Detectives and they, in turn,
contacted the Ross Township Police Department so that they could gather
information as to the facts sutrounding how they came into possession of the
firearm. After receiving the information that Travillion had been arrested and
charged with the crime of possession of a firearm without a license, a new photo
array was prepared which included his photograph and then that photo array was
shown to Mrs. Feigel who immediately identified Travillion as the individual who
killed her husband. '

A [sic] arrest warrant was issued for Travillion for the homicide of Feigel
and on May 16, 2003, Homicide Detectives Hal Bolin and George Satler went to
Travillion's last known address to arrest him. The Detectives knocked on his door
and Travillion came to the door and asked what they wanted. The Detectives
identified themselves and told him that they had an arrest warrant for him for the
charge of criminal homicide. Satler and Bolin knew that it was Travillion at the
door since they had with them the a [sic] copy of the picture that Mrs. Feigel had
identified in the photo array. Initially, Travillion denied that he was Jamar
Travillion and, in fact, told the police that his name was Raymont Geeter.
Travillion had on him a Pennsylvania driver's license with the name Raymont
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Geeter, Knowing that they had the right individual, they arrested Travillion and
transported him to the homicide headquarters.

After being read his Miranda warnings, Travillion signed the form
indicating that he had been fully advised of his rights and that he was willing to talk
to the police with respect to the death of Feigel. Initially, Travillion maintained
that he had nothing to do with that death and this continued for approximately
forty-five minutes when Travillion asked if he could have a couple of minutes
alone. After a ten minute break, Bolin continued with his interview of Travillion
and Travillion said he was responsible for Feigel's death. He stated that he was high
on marijuana that was laced with formaldehyde and on the morning of Feigel's
death he had driven Smith's black Mitsubishi to the Bloomfield area looking for
somebody to rob because he wanted to buy more marijuana, Once he saw Feigel he
approached him, drew his gun and demanded money. He held the gun at his side,
pointing low, and pointing down. The victim grabbed at the gun and it went off and
he took twenty to thirty dollars from the victim and possibly his wallet. After
shooting Feigel, he ran from the scene and went home. Travillion never mentioned
shooting into Feigel's car at Mrs, Feigel. During the course of this interview, Bolin
was taking notes and once he finished the interview, he reviewed the notes with
Travillion, had him read those notes and asked him if they were accurate. Travillion
indicated that the notes were accurate and that he had no additions or corrections to
those notes. However, when he was asked to sign those notes he refused and he
also refused to put his statement on tape.

Travillion was taken to the Coroner's office so that he could be arraigned
on the charge of criminal homicide. After being arraigned, he was leaving that
office when he was confronted by numerous members of the media who asked him
why he killed Feigel and he denied that he had done that. While he was being
taken to the Allegheny County Jail, Bolin asked Travillion why he lied to the
media and he said he was mad at the detectives because he believed they were the
cause of the media being there and he was informed that the detectives did not call
the media, but if anyone called the media, it was probably somebody from the
Coroner's office. :

ECFNo.21-3at 8- 15.
B. Procedural History
1. State Court
The Pennsylvania Superior Court, quoting the PCRA trial court opinion, recounted the

procedural history of the conviction and direct appeal as follows:
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On February 26, 2006, [appellant] was found guilty of the charges of
second degree murder, robbery, criminal attempt to commit criminal homicide,
aggravated assault, two counts of violation of the Uniform Firearms Act, and one
count of possession of a small amount of a controlled substance. A presentence
report was ordered in aid of sentencing and [appellant] was sentenced on May 135,
2006, to the mandatory life without parole for the conviction of second degree
murder and a consecutive sentence of one hundred eight to two hundred sixteen
months for his conviction of the charge of robbery and a consecutive sentence of
twelve to twenty-four months for his conviction of possessing a firearm without a
license. [Appellant] did not file either post-sentencing motions or a direct appeal to
the Superior Court.

On April 2, 2007, his appellate counse! filed a petition for post-conviction
relief requesting that his appellate rights be reinstated, On June 4, 2007, this Court
entered an order granting the reinstatement of his appellate rights and [appeliant's]
appellate counsel filed post-sentencing motions on June 15, 2007. On August 29,
2007, a hearing was held cn those motions and an Order was entered on January
31, 2008 denying those motions, [Appellant] filed an appeal from the denial of his
post-sentencing motions and was directed to file a concise statement of matters
complained of on appeal pursuant to Pennsylvania Rule of Appellate Procedure
1925(b). In that concise statement, [appellant] suggested that there were four claims
of error. Initially, [appellant] maintained that he was denied his right to counsel
under the United States and Pennsylvania Constitutions. [Appellant] also
maintained he was denied his right to testify at the time of his trial. [Appellant] also
suggested that this Court erred when it denied his motion to suppress the evidence
seized by the Ross Township Police, the identification made of him by one of the
victims and his inculpatory statements made to the investigating homicide
detectives. Finally, [appellant] contended that this Court intimidated one of his
witnesses thereby causing that witness to refuse to testify.

This Court filed its 1925(b) Opinion and addressed all of the claims of error
raised by [appellant's] appellate counsel, Thomas Farrell. Although Farrell alleged
four claims of error in his statement of matters complained of on appeal, his
appellate brief only addressed one issue, that being [appellant's] claim that he was
denied his right to counsel. Following the decision by the Pennsylvania Supreme
Court in Commonwealth v. Luccarelli, 601 Pa. 185, 971 A.2d 1173 (2009), this
Court filed an addendum Opinion in which it maintained that [appellant] had
forfeited his right to counsel as a result of his extremely dilatory conduct and
obstructive behavior. On October 13, 2010, the Superior Court vacated [appellant's]
sentences and remanded his cases [sic] for the purpose of a new trial. The
Commonwealth filed an application for allowance of appeal to the Pennsylvania
Supreme Court and Farrell responded to that application with a no answer letter.
On April 29, 2011, the Pennsylvania Supreme Court issued an Order reversing the
Superior Court's disposition of [appellant’s) appeal and reinstated the judgment of
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sentence imposed on the basis of its decision in Commonwealth v. Luccarelli,
supra, Farrell filed an application for reargument with the Pennsylvania Supreme
Court, which was denied on July 6, 2011,

On June 14, 2012, [appellant] filed a pro se petition for post-conviction
relief and this Court appointed his current counsel, Robert S. Carey, to represent
him in connection with that petition and to file an amended petition for post-
conviction relief, which was done. A hearing was held on November 14, 2014, at
which time [appellant] presented the testimony of his former counsel, Farrell. On
January 8, 2015, this Court entered an Order denying [appellant's] petition for post-
conviction relief from which he has taken the instant timely appeal. [Appeliant]
was required to file a concise statement of matters complained of on appeal and in
complying with that directive, he has asserted two claims of error, the first being
that his former appellate counsel was ineffective for failing to file a response to the
Commonwealth's application for allowance of appeal to the Pennsylvania Supreme
Court and, second, that his former appellate counsel was also ineffective for failing
to address all of the issues that he originally raised in his statement of matters
complained of on appeal.

ECF No.21-10 at 1 - 3.

On appeal to the Pennsylvania Superior Court from the denial of PCRA relief, Petitioner

raised only two issues:
1. Whether the [PCRA] court erred in finding that appellate counsel was effective
when the record establishes that Attorney Farrell had no reasonable strategic basis
for failing to file a response to the Commonwealth's Petition for Allowance of Appeal

and, based on counsel's omission, the Supreme Court reinstated [appellant's]
judgment of sentence?

2. Whether the [PCRA] court erred in finding appellate counsel effective where the
record shows that Attorney Farrell waived winning claims when he failed to brief
meritorious issues that were previously identified in the Rule 1925 statement?
Id. at 4. The Superior Court reviewed these two issues on the merits and found them to be
meritless and affirmed the PCRA trial.court’s denial of relief. Id.at 1~ 11.
On July 8, 2016, Petitioner filed a Petition for Allowance of Appeal to the
Pennsylvania Supreme Court. ECF No, 21-11 at 4 —26. The Supreme Court denied the

Petition for Allowance of Appeal on December 6, 2016. Id. at 28.
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2, Federal Court
On April 21, 2017, Petitioner filed a pro se Motion for Leave to Proceed In Forma Pauperis
(the “IFP Motion”), ECF No. 1. Because the IFP Motion was deficient, the Court issued a
deficiency order. ECF No. 2. Thereafter, Petitio_ner paid the filing fee on May 9, 2017, ECF No. 3,
and the 68 page Petition was filed that same day. ECF No. 4.
In the Petition, Petitioner raised six Grounds for Relief.

GROUND ONE: Ineffective assistance of privately retained trial counsel:
withdraw, termination & abandonment by hired trial counsel[.]

GROUND TWO: The Sixth Amendment of the United States Constitution:
the right to counsel, standby counsel, conflicts of interest & waiver or forfeiture of
the right to counsel[.] '

Id. at | (capitalization altered).

GROUND THREE: The Fifth and Sixth Amendments of the United States
Constitution: compulsory process, privileges against self-incrimination & the right
to testify in one’s own behalf].]

GROUND FOUR: The Sixth Amendment of the United States Constitution:
compulsory process, the right to call witnesses in one’s favor & official
intimidation of witnesses for the defense[.]

GROUND FIVE: Ineffective assistance of direct appeal counsel:
abandonment of issues on direct review & failure to respond to Commonwealth’s
Petition for Allowance of Appeal[.]

GROUND SIX: Ineffective assistance of post-conviction counsel: failure to
litigate or pursue claims on collateral review, procedural default & the compound
effect[.]

Id. at 2 (capitalization altered).

After being granted three éxtensions of time to file their Answer, BCF Nos. 14, 18 and 20,

Respondents filed their Answer, denying that the Petitioner was entitled to any federal habeas relief.
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ECF No. 21. Respondents attached as exhibits to the Answer, much of the state 00\.11’12 record.
Respondents also asserted in the Answer that the state courts’ disposition of Petitioner’s claims was
not contrary to or an unreasonable application of United States Supreme Court precedent. In
addition, Respondents caused the original state court record to be transmitted to the Clerk of this
Court. Thereafter, Petitioner was twice granted an extension of time to file a Reply or Traverse,
ECF Nos. 23 and 26, but he failed to do so. Instead, Petitioner filed a Motion for Appointment of
Counsel, ECF No. 27, which the undersigned denied. ECF No. 28. Petitioner appealed and the
District Judge affirmed. ECF No. 30. Petitioner subsequently filed a document that he titled
“Declaration in support of Petition under 28 U.S.C. § 2254 for Writ of Habeas Corpus by a Person
in State Custody” (“Declaration”) and attached thereto exhibits. ECF No. 31 (capitalization altered).

C. Applicable Legal Principles

The Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104-132, tit. I,
§101 (1996) (the “AEDPA”) which amended the standards for reviewing state court judgments
in federal habeas petitions filed under 28 U.S.C. § 2254 was enacted on April 24, 1996, Because
Petitioner’s habeas Petition was filed after its effective date, the AEDPA is applicable to this case.
Werts v. Vaughn, 228 F.3d 178, 195 (3d Cir. 2000).

Where the state court has reviewed a federal issue presented to them and disposed of the
issue on the merits, and that issue is also raised in a federal habeas petition, the AEDPA provides
the applicable deferential standards by which the federal habeas court is to review the state

court’s disposition of that issue. See 28 U.S.C. § 2254(d) and (¢).

E 008



Case 2:17-cv-00515-MRH-MPK Document 32 Filed 12/26/19 Page 10 of 35

In Williams v, Taylor, 529 U.S. 362 (2000), the United States Supreme Court

expounded upon the standard found in 28 U.S.C. § 2254(d). In Williams, the Supreme Court

explained that Congress intended that habeas relief for errors of law may only be granted in two
situations: 1) where the state court decision was “contrary to . . . clearly established Federal law
as determined by the Supreme Court of the United States” or 2) where that state court decision
“involved an unreasonable application off] clearly established Federal law as determined by the
Supreme Court of the United States.” 1d. at 404-05 (emphasis deleted). A state court decision can
be contrary to clearly established federal law in one of two ways. First, the state courts could apply
a wrong rule of law that is different from the rule of law required by the United States Supreme
Court. Second, the state courts can apply the correct rule of law but reach an outcome that is different
from a case decided by the United States Supreme Court where the facts are indistinguishable
beﬁveen the stafe court case and the United States Supreme Court case.

In addition, we look to the United States Supreme Court holdings under the AEDPA analysis
as “[n]o principle of constitutional law grounded solely in the holdings of the various courts of
appeals or even in the dicta of the Supreme Court can provide the basis for habeas relief.” Rodriguez

v. Miller, 537 F.3d 102, 106-07 (2d Cir. 2008) (citing Carey v. Musladin, 549 U.S. 70 (2006)). The

United States Court of Appeals for the Third Circuit has explained that “Circuit precedent cannot
create or refine clearly established Supreme Court law, and lower federal courts ‘may not canvass
circuit decisions to determine whether a particular rule of law is so widely accepted among the

Federal Circuits that it would, if presented to [the Supreme] Court, be accepted as correct.”” Dennis

v. Sec., Pennsylvania Dept. of Corrections, 834 F.3d 263, 368 (3d Cir. 2016) (quoting, Marshall v.

Rodgers, 569 U.S. 58, 64 (2013) (per curiam)). As the United States Supreme Court has further

10
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explained; “[s]ection 2254(d)(1) provides a remedy for instances in which a state court unreasonably
applies this Court's precedent; it does not require state courts to extend that precedent or license

federal courts to treat the failure to do so as etror.” White v. Woodall, 572 U.S. 415, 428 (2014).

The AEDPA also permits federal habeas relief where the state court’s adjudication of the
claim “resulted in a decision that was based on an unreasonable determination of the facts in light
of the evidence presented in the State court proceeding.” 28 U.S.C. § 2254(d)(2).

Finally, it is a habeas petitioner’s burden to show that the state court’s decision was contrary
to or an unreasonable application of United States Supreme Court precedent and/or an unreasonable

determination of the facts. Ross v. Atty. Gen. of State of Pennsylvania, CIV.A. 07-97, 2008 WL

203361, at *5 (W.D. Pa. Jan. 23, 2008). This burden means that Petitioner must point to specific
caselaw decided by the United States Supreme Court and show how the state court decision was
contrary to or an unreasonable application of such United States Supreme Court decisions. Owsley

v. Bowersox, 234 F.3d 1055, 1057 (8th Cir. 2000) (“To obtain habeas relief, Mr. Owsley must

therefore be able to point to a Supreme Court precedent that he thinks the Missouri state courts acted
contrary to or unreasonably applied. We find that he has not met this burden in this appeal. Mr.
Owsley's claims must be rejected because he cannot provide us with any Supreme Court opinion
justifying his position.”); West v. Foster, 2:07-CV-00021-KJD, 2010 WL 3636164, at *10 (D. Nev.
Sept. 9, 2010) (“petitioner's burden under the AEDPA is to demonstrate that the decision of the
Supreme Court of Nevada rejecting her claim ‘was contrary. to, or involved an unreasonable
application of, clearly established Federal law, as determinea; by th‘e Suprer;ze Court of the United

States.’ 28 U.S.C. § 2254(d)(1) (emphasis added). Petitioner has not even begun to shoulder this
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burden with citation to apposite United States Supreme Court authority.”), aff'd, 454 F. App’x 630
(Sth Cir, 2011).

The United States Court of Appeals for the Third Circuit has recognized the significance of
the deference under the AEDPA that federal habeas courts owe to state courts’ decisions on the
merits of federal legal claims, which are raised by state prisoners in federal habeas proceedings, and
the Third Circuit has emphasized how heavy is the burden that petitioners bear in federal habeas
proceedings. The Third Circuit explained that: “[w]e also defer to state courts on issues of law: We
must uphold their decisions of law unless they are ‘contrary 1o, or involve[ ] an unreasonable
application of, clearly established Federal law, as determined by the Supreme Court of the United
States.” So on federal habeas, ‘even ‘clear error’ will not suffice.” Instead, the state court must be
wrong ‘beyond any possibility for fairminded disagreement.”” Orie v. Sec, Pennsylvania Dept. of
Corrections, 940 F. 3d 845, 850 (3d Cir, 2019) (citations and some internal quotations omitted),

D, Discussion

1. Ground One ~ Trial counsel was not incffective.

In Ground One, Petitioner complains that his privately retained trial counsel, William H.
Difenderfer (“Difenderfer”), rendered ineffective assistance of counsel by, inter alia, allegedly not
preparing the defenses that Petitioner had wanted him to prepare and that Difenderfer failed to
request a continuance of the trial in order for Difenderfer to prepare those defenses that Petitioner
had wanted, and consequently a break down in their relationship ensued which eventually lead
Difenderfer to allegedly abandon Petitioner. Petiti(;ner claims that he exhausted this claim of trial

counsel’s ineffectiveness and abandonment by suing his trial counsel for return of the fees paid to

12
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Difenderfer. ECF No. 4 at 30 (“Petitioner did not use or have available to him any other state
remedies to exhaust the issues set forth by Ground One of this Petition.”).

To the extent that Petitioner’s Ground One is premised on the factual contention that
Difenderfer abandoned Petitioner, we reject this factual contention because the state courts found
that Petitioner fired Difenderfer. As explained by the trial court regarding Petitioner’s disruptive
and uncooperative behavior during the jury selection process which culminated in Petitioner firing
Difenderfer as his trial counsel, the trial court found as follows:

Following his dismissal of Difenderfer [in December 2004], Travillion
indicated that he was unprepared to pick a jury and he requested a continuance so
that he could hire a new lawyer. Travillion's case was then continued until January,
2006, in hopes that Travillion would hire a new lawyer so that a prompt trial date
could be scheduled.

Despite giving Travillion more than a year to hire a new lawyer, he did not
do so and this Court, on its own motion, appointed the Public Defender's Office to
assist him and/or to represent him. Both Christopher Patarini and Sumner Parker of
the Public Defender's Office of Allegheny County attempted to meet with
Travillion but he refused to discuss his case with them. Their efforts to meet with
Travillion were further complicated by the fact that Travillion spent more than six
months in “the hole" as a result of his being a disciplinary problem at the Allegheny
County Jail.

Difenderfer, prior to being fired, put forth the issues that Travillion wanted
to discuss and his difficulty in dealing with Travillion in deciding the strategy and
evidence that should be presented in his case.
ECF No. 21-3 at 15-16.
Therefore, because the trial court found that Petitioner fired Difenderfer as of December 4,

2004, Petitioner has no claim of trial counsel’s ineffectiveness against Difenderfer after December

4,2004. State Court Record, Transcript of Suppression Hearing and Motions, 12/1-6/2004 at 186
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- 190 (recounting the firing of Difenderfer); id. at 194, lines 15— 18."  Hence, to the extent that
Petitioner claims ineffective assistance of Difenderfer, after December 4, 2004, such claims fail as
a matter of law and logic given that Difenderfer was no longer Petitioner’s counsel as of that date.

To the extent that Petitioner is claiming ineffective assistance of trial counsel for any period
of time between July 24, 2003, (which appears to be the earliest date that Difenderfer entered his
appearance in the second degree murder case, ECF No. 21-1 at 29) and December 4, 2004, when
Petitioner fired him, we find that such claims were procedurally defaulted because they were not
raised in the counseled Amended PCRA petition, ECF No. 21-8 at 21 — 28, or in the appeal brief

filed to the Pennsylvania Superior Court in the PCRA appeal proceeding.’

! The transcript reveals that Petitioner conceded that he fired his trial counsel.

THE DEFENDANT: That is the reason that T had to cut Mr. Difenderfer
off and terminate his services, because I did not feel that I was being effectively
represented.

Id.

2 In the counseled Amended PCRA Petition, the only issues raised were claims of ineffective
assistance of direct appeal counsel, notwithstanding that direct appeal counsel persuaded the
Superior Court to vacate Petitioner’s sentence and grant a new trial. Counseled Amended PCRA
Petition, ECF No. 21-8 § 32; Brief in Support of Counseled Amended PCRA Petition, id. at 29. In
the Brief on Appeal to the Superior Court during the PCRA proceedings, the only two issues
raised were:

1. Whether the trial court [i.e., PCRA court] erred in finding that appellate counsel
was effective when the record establishes that Attorney Farrell had no reasonable
strategic basis for failing to file a response to the Commonwealth’s Petition for
Allowance of Appeal and, based on counsel’s omission, the Supreme Court
reinstated the Defendant’s judgment of sentence?

2. Whether the trial court erred in finding appellate counsel effective where the
record shows that Attorney Farrell waived winning claims when he failed to brief
meritorious issues that were previously identified in the Rule 1925 Statement,

ECF No. 21-9 at 19.

14
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Furthermore, even if this claim were not procedurally defaulted, Petitioner fails to carry his
burden to argue yet alone show that Difenderfer was ineffective. In order to successfully establish
-an ineffective assistance of counsel claim, Petitioner must show that his counsel rendered deficient
performance and that Petitioner suffered prejudice as a consequence thereof, and prejudice is
defined as a “reasonable probability that the outcome of the proceeding would have been different.”

Strickland v. Washington, 466 U.S. 668, 694 (1984) (*The defendant must show that there is a

reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding
would have been different. A reasonable probability is a probability sufficient to undermine
confidence in the outcome.”). Given that Petitioner fired Difenderfer a year before his trial
commenced, he cannot show that any deficient performance on Difenderfer’s part which could have
affected the proceeding of his trial, given that Difenderfer was not his counsel at the time of his trial.
Nor does Petitioner in the Petition before this Court argue specific instances of deficient
performance or prejudice based upon Difenderfer’s assistance with respect to Petitioner’s trial, other
than his failure to refund the lawyer fees paid by Petitioner to Difenderfer.

To the extent that Petitioner attempts to assert the ineffective assistance of his PCRA counsel
as cause to excuse the procedural default of any trial counsel ineffectiveness claims pursuant to

Martinez v. Ryan, 566 U.S. 1 (2012), we address the claimed ineffectiveness of PCRA counsel

below relative to Ground Six.

Accordingly, Ground One does not merit any federal habeas relief.
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2. Ground Two - Petitioner was not denied his right to counsel.

In Ground Two, Petitioner complains that his right to counsel was denied by the trial court
ECF No. 4 at 30 - 37.

To the extent that Petitioner ¢laims a denial of his right to counsel, he appears to be raising
the same issue as he raised in the Superior Court on direct appeal, namely, “Whether Defendant was
denied his right to counsel during the trial under both the Pennsylvania and United States
Constitution?” ECF No, 21-3 at47. To the extent that Petitioner raises any other claims in Ground
Two that were not raised in either the direct appeal or the counseled Amended PCRA petition, we
find them to have been procedurally defaulted, including any claim of ineffective assistance of
stand-by counsel or conflicts of interest between Petitioner and court appointed counsei in the form
of the Allegheny County Public Defender’s office.

a. The State Courts did not unreasonably apply United States Supreme
Court precedent.

The State Courts addressed Petitioner’s claimed denial of the right to counsel on the merits.
The trial court initially found that Petitioner waived his right to counsel, and therefore, he was not
denied his right to counsel. Id. at 6 — 34. After the Pennsylvania Supreme Court issued its opinion

in Commonwealth v, Luccarelli, 971 A.2d 1173 (Pa. 2009), the trial court issued an “Addendum to

Opinion” wherein the trial court found that “when reviewing the entire record of Travillion’s case
it is clear that he forfeited his right to counsel by firing his original trial counsel, who was prepared
to proceed to trial, refused to hire new counsel and, finally, refused to meet and to cooperate with
two lawyers who were appointed for him by this Court.” ECF No. 21-3 at 36.

On Petitioner’s direct appeal, a panel of the Pennsylvania Sﬁperior Court, in a two to one

decision, reversed the judgment of sentence, and remanded for a new trial. ECF No.21-5at1-22.
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The Superior Court found that the record did not establish that Petitioner either waived his right to
counsel or forfeited his right to counsel. Id. at 11,

The Commonwealth then filed a Petition for Allowance of Appeal to the Pennsylvania
Supreme Court, The Supreme Court granted the Petition for Allowance of Appeal, reversed the
Superior Court and reinstated the judgment of sentence. ECF No. 26-1 at 38 —42.? In doing so, the
Pennsylvania Supreme Court reasoned as follows:

Therefore, in accordance with Lucarelli, despite the initial finding of waiver
of counsel by the trial court, we agree with the trial court's conclusion in its
addendum—that respondent forfeited his right to counsel. Some measure of
deference must be shown to the trial court, which is in a better position to assess a
defendant's sincerity and motivation in delaying a trial and to determine whether a
defendant's conduct is genuine or obstructive. The trial court here correctly
concluded that the record establishes that respondent's conduct was an orchestrated
plan to manipulate the system. Accordingly, as contemplated by Lucarelli,
respondent's behavior constituted extremely dilatory conduct sufficient to result in
the forfeiture of his right to counsel.

Com v. Travillion, 17 A.3d 1247, 1248 (Pa. 2011); ECF No. 21-6 at 39 - 40.

Petitioner fails to assert that the Pennsylvania Supreme Court’s disposition is contrary to or
an unreasonable application of United States Supreme Court precedent. He does not cite any United
States Supreme Court precedent to this Court in an attempt to meet the AEDPA requirements.
Accordingly, we find Petitioner fails to carry his burden to show entitlement to relief for any legal
error under ABDPA. Nor do we find the Pennsylvania Supreme Court’s decision_hercin to constitute
a decision that is contrary to or an unreasonable application of United States Supreme Court

precedents. See, e.g., U.S. v. Goldberg, 67 F.3d 1092 (3d Cir. 1995) (anaIyzirig concept of forfeiture

3 Justice Saylor filed a Dissenting Statement objecting to the procedure of granting the Petition and
summarily reversing the Superior Court. ECF No. 21-6 at 51 — 42,
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versus waiver and finding support in the Supreme Court’s decision in Illinois v. Allen, 397 U.S. 337
(1970) for the concept of forfeiting a constitutional right by one’s behavior).
b. The State Courts did not unreasonably determine facts.

Although not explicit, it may be that by the filing of the Declaration and the attached
exhibits, ECF No. 31, Petitioner is attempting to establish that the state courts’ factual findings are
unreasonable under 28 U.S.C, § 2254(d)(2). Comparg Petitioner’s Affidavit, ECF No. 31-1 at 14
(“I never refused to meet or cooperate with two lawyers appointed by the court. The court never
appointed counsel with a charged [sic] to represent me at trial to meet and cooperate with.”) with
Trial Court Addendum to Opinion, ECF No. 21-3 at 36 (“when reviewing the entire record of
Travillion’s case, it is clear that he forfeited his right to counsel by firing his original trial counsel,
who was prepared to proceed to trial, refused to hire new counsel and, finally, refused to meet and
cooperate with two lawyers who were appointed for him by this Court.”).

To the extent that Petitioner is attempting to establish that the presumptively correct State
Court factual findings “resulted in a decision that was based on an unreasonable determination of
the facts in light of the evidence presented in the State court proceeding” under 28 U.S.C. §
2254(d)(2), Petitioner fails because we cannot consider any evidence which was not contained in
the State Court record, including his Affidavit.
i.  Petitioner has the burden to rebut the
presumptively correct facts as found by the State
Courts,
To the extent that Petitioner is challenging statle court factual determinations, that he, infer
alia, did not refuse to meet and cooperate with two lawyers and that the trial court did not appoint

him two such lawyers and that Petitioner did not fire Difenderfer, .(all of which lead to the
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Pennsylvania Supreme Court finding that Petitioner forfeited his right to counsel, and not that
Petitioner was denied counsel), Petitioner must contend with 28 U.S.C. § 2254(e) (1) (“In a
proceeding instituted by an application for a writ of habeas corpus by a person in custody pursuant
to the judgment of a State court, a determination of a factual issue made by a State court shall be
presumed to be correct. The applicant shall have the burden of rebutting the presumption of
correctness by clear and convincing evidence.”). See also Lambert v. Blackwell, 387 F.3d 210, 234
- 36 (3d Cir. 2004) (explaining the relationship between Section 2254(d)(2) and (e)(1).

ii.  Petitioner can only carry his burden by pointing
to evidence contained in the State Court record.

It is strikingly clear that where the state courts have adjudicated a claim on the merits, the
interplay between Sections (d)(2) (limiting review to the state court record) and (e)(1) requires that
the federal habeas petitioner carry his burden to rebut by clear and convincing evidence the
presumed correctness of state court factual findings by poiﬁting to evidence solely contained in the

state court record. Cullen v. Pinholster, 563 U.S. 170, 206 (2011) (Breyer, J., concurring in part

and dissenting in part) (“There is no role in (d) analysis for a habeas petitioner to introduce evidence
that was not first presented to the state courts.”). See, e.g., Grant v. Lockett, 709 F.3d 224, 232 -
33 (3d Cir. 2013) (finding that the State courts’ factual finding was an unreasonable determination

of the facts by pointing to evidence solely contained in the state court record), rejected on other

grounds by, Dennis v. Sec., Pennsylvania Dept. of Corrections, 834 F.3d 263, 368 (3d Cir. 2016).
Hence, we are prohibited from considering Petitioner’s so-called Declaration and Affidavit,
ECF No. 31-1 at 2 — 14, and any of its attachments, unless and until Petitioner can show where in

the state court record of his criminal case, the evidence exists that supports his assertions and
19
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contentions in his Declaration and in his Affidavit. Petitioner has not made the requisite showing.
Further, he cannot hope to carry his burden under Sections 2254(d)(2) and (e)(1) to rebut by clear
and convincing evidence the presumed correctness of state court factual findings by pointing to
evidence solely contained in the state court record of his criminal case. It is Petitioner’s burden to
show where in the state court record of his criminal case such clear and convincing evidence exists
and it is not the federal habeas court’s burden to scour the state court record in order to determine if
and whether such evidence exists in the state court record of the criminal case. As explained
previously by a distinguished member of this Court:

In his objections, much like he did before the State Superior Court,.
Petitioner fails to cite where in the trial record there is evidence that the prosecution
presented a conspiracy theory to the jury. This court is not required to comb
through the extensive trial record to find such evidence, if indeed there be any.
Adams v. Armontrout, 897 F.2d 332, 333 (8™ Cir. 1990) (“We do not believe that
28 U.S.C. § 2254 or the Section 2254 Rules require the federal courts to review the
entire state court record of habeas corpus petitioners to ascertain whether facts exist
which support relief. Requiring such an exhaustive factual review of entire state
court records would pose an insuperable burden on already strained judicial
resources. We join the numerous federal courts which have repeatedly expressed
their unwillingness to sift through voluminous documents filed by habeas corpus
petitioners in order to divine the grounds or facts which allegedly warrant relief.”);
Wenglikowski v. Jones, 306 F.Supp.2d 688, 695 (E.D. Mich. 2004)(*Furthermore,
the petitioner's failure to isolate specific portions of the transcript indicating the
trial judge's alleged bias is fatal to his claim. It is not the role of the district court to
scour the petitioner's trial transcript to find support for the arguments in his habeas
corpus petition Cf. In re Morris, 260 F.3d 654, 665 (6th Cir. 2001) (holding that the
trial court is under no obligation to search the record to protect a non-moving party
from summary judgment).”), aff'd on other grounds, 162 Fed. Appx. 582 (6th Cir.
2006).

Moorefield v. Grace, CIV.A.06 541, 2007 WL 1068469, at *2 (W.D. Pa. Abr. 5,2007).

Here, Petitioner has not presented clear and convincing evidence to rebut the state court
factual findings. Therefore, we find that Petitioner has failed to establish that the state courts’

disposition of this claim in Ground Two that he was denied his federal constitutional right to counsel
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was either contrary to or an unreasonable application of United States Supreme Court precedent or
resulted in a decision that was based on an unreasonable determination of the facts in light of the
evidence presented in the State court proceeding. Hence, Ground Two does not afford Petitioner
federal habeas relief.

3. Ground Three - Petitioner was not denied the right to testify.

In Ground Three, Petitioner refers to three distinct violations of his rights, namely: 1)
compulsory process;* 2) the privilege against self-incrimination and 3) the right to testify on one’s
own behalf. Although Petitioner references these three claims in the heading of Ground Three, ECF
No. 4 at 37, in the substance of the argument in the Petition regarding Ground Three, he only argues
that he was denied his right to testify on his own behalf. Id. at 37 - 40.

At the outset, we find that Petitioner procedurally defaulted Ground Three because he failed
to raise Ground Three in his appellate brief to the Pennsylvania Superior Court on direct appeal.
While Petitioner apparently raised some of these three claims, (which he raises in Ground Three) in
his Statement of Errors Complained of on Appeal, which was filed in the state trial court and
addressed to the state trial court, during the direct appeal proceedings, and the trial court addressed
some of these claims on the merits, Petitioner’s appellate counsel ultimately abandoned all three
claims now raised in Ground Three. Petitioner’s direct appeal counsel raised only one issue in the
appellate brief to the Superior Court, namely, that Petitioner was denied his right to counsel. This

sole issue was successful because the Superior Court granted Petitioner relief on this claim, and, as

4To the extent that Petitioner’s reference to compulsory process in Ground Three refers to the claim
that his right to have compulsory process for the witness, Mr. Geeter, was violated, that specific
claim is addressed in the analysis of Ground Four.
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such, reversed the judgment and remanded the case for a new trial, ECF Nos. 21-4 at 9,21-5at 11.
Accordingly, we find all of the issues other than the claim that Petitioner was denied his right to
counsel (which Petitioner raises in Ground Two) to have been procedurally defaulted for failing to
raise them on direct appeal, Nor on this record, can Petitioner establish either cause and prejudice
or a miscarriage of justice in order to excuse the procedural default of these claims. We address this
issue of Petitioner’s procedural default of his claims more thoroughly below in analyzing Ground
Six.

Secondly, insofar as the right to testify is concerned, Petitioner, in fact, concedes lie was not
denied his right to testify, but rather, feeling frustrated with the process regarding whether Mr.
Geeter would testify on Petitioner’s behalf, Petitioner simply declined to testify on his own behalf
when asked. ECF No. 4 at 40 (“In the fall out of this controversy the court asked Petitioner whether
he would give his narrative statement. Petitioner frustrated, said no. I can’t do that Petitioner said.”).

In the alternative, we find that Petitioner has failed to carry his burden under the AEDPA to
show that the state trial court’s disposition of the sole claim which Petitioner actually argued in the
body of Ground Three, i.e., he was denied his right to testify, was contrary to or an unreasonable
application of United States Supreme Court precedent or constituted a decisipn based upon an

unreasonable determination of the facts.® See e.g., ECF No. 21-3 at 28 — 29 (wherein the trial court

addressed this issue).

3 While it is true that under AEDPA, we review the last reasoned decision of the state courts, we
find that the last reasoned decision of the state courts with respect to the procedurally defaulted
claims (defaulted precisely because, although raised in the trial court, they were not raised in the
appellate brief to the Superior Court), is the trial court’s disposition of the claims raised in the Rule
1925(b) Statement of Errors Complained of on Appeal. Skipper v. French, 130 F.3d 603, 609 (4th

Cir. 1997) (“The relevant state court decision for purposes of the inquiry is that of ‘the last state
(...footnote continued) '
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In relevant part, the trial céurt concluded that “[w)hen given the opportunity to present his
testimony in the form of a narrative statement, Travillion made a knowing, voluntary and intelligent
decision not to exercise his right to testify.” 1d. at 29.

Even if AEDPA deference were not applicéblc to the trial court’s reasoning with respect to
the alleged denial of the right to testify as raised in Ground Three, we adopt as our own the reasoning
of the trial court in its opinion rejecting Petitioner’s claim on the merits.

Accordingly, for the foregoing reasons, Ground Three does not merit the grant of federal
habeas relief.

4. Ground Four - Petitioner’s right to compulsory process was not denied.

In Ground Four, Petitioner claims that his rights to compulsory process and the right to call
witnesses in his defense were violated when the Court advised one of Pefcitioner’s witnesses, namely
Mr. Geeter, who had already taken the stand and testified to operating a jitney, that he might be
placing himself in jeopardy and the Court then appointed counsel for Mr. Geeter. ECF No. 4 at 42
—52. After consultation with counsel, Mr. Geeter ultimately decided to invoke his Fifth Amendment

right against self-inctimination and not further testify for Petitioner. ECF No. 21-3 at 32 — 34.

court to be presented with the particular federal claim’ at issue. Ylst v. Nunnemaker, 501 U.S. 797,
801, 111 S.Ct. 2590, 2593, 115 L.Ed.2d 706 (1991).”). See also Simmons v. Beard, 590 F.3d 223,
232 (3d Cir. 2009) (“A state court decision is an ‘adjudication on the merits,” reviewed under the
deferential standard of § 2254(d), where it is ‘a decision finally resolving the parties' claims, with
res judicata effect, that is based on the substance of the claim advanced, rather than on a procedural,
or other, ground.”) (quoting Rompilla v. Horn, 355 I.3d 233, 247 (3d Cir. 2004), rev'd on other
grounds sub nom., Rompilla v. Beard, 545 U.S. 374 (2005)).
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~ Petitioner “complained that the inquiries into Mr. Geeter’s privileges against self-incrimination were
being used as an intimidation tactic.” ECF No. 4 at 43.

This ground was procedurally defaulted because, although Petitioner raised it in his Rule
1925(b) Statement of Errors Complained of on Appeal, the claim was not raised in his brief to the
Superior Court. ECF No. 21-4 at 9. Moreover, on this record, Petitioner cannot show cause and
prejudice or a miscarriage of justice in order to overcome this procedural default as more fully
explained in our analysis of Ground Six.

Furthermore, Petitioner has not shown that the trial court’s decision of this claim on the
merits was contrary to or an unreasonable application of United States Supreme_Court precedent or
an unreasonable determination of the facts.

The trial court reasoned as follows in rejecting this claim.

Travillion’s final ¢laim of error is that this Court intimidated a defense
witness to the point that that witness refused to testify in support of Travillion.
Travillion called Raymond [sic] Geeter to testify and elicited some basic
information to [sic] him which included the fact on the day prior to Travillion’s
arrest by the Ross Township Police Department that Geeter was in possession of
Susan Smith’s car and that he was using that vehicle as a jitney. When this
information came forward, the assistant district attorney asked to approach sidebar
and asked that Geeter be advised of his Fifth Amendment rights in light ot the
possibility of him admitting to several crimes, the least of which would be
operating a jitney and the worst of which might be his involvement in the homicide
of Feigel. Following a discussion in chambers with respect to the possibility of
Geeter disclosing incriminating information, this Court appointed Giuseppe
Rosselli to represent him and advise him of his rights in light of the purported
testimony that he was to give. Geeter met in this Court’s chambers with Rosselli,
and no one else was present. Following their meeting, Geeter indicated that he
wanted to invoke his Fifth Amendment right since he had been advised by Roselli
that the testimony he might give could possibly implicate him in the death of Feigel
since he was in the car which had the murder weapon in'it at the time he was using
that vehicle.

At no time did this Court ever advise Geeter that it would charge him but,
rather, advised him that any decision as to whether or not he would be subject to
criminal charges would be made by the District Attorney’s office. This Court,
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rather than trying to intimidate Geeter, was insuring that his rights were protected

by appointing an attorney to advise him of what his rights and options were with

respect to testifying in this particular case. As with all of Travillion’s claims of

error, this one was also without merit.

ECF No. 21-3 at 23 — 34, Petitioner fails to show the foregoing disposition merits federal habeas
relief under the standards of AEDPA.

Lastly, even if AEDPA deference were not to apply to the trial court’s reasoning in rejecting
this claim, applying a de rovo standard of review to this claim, we would adopt as our own the trial
. court’s reasoning in rejecting this claim.

Accordingly, for the above stated reasons, Ground Four does not afford Petitioner federal
habeés relief.

5. Ground Five — Direct appeal counsel was not ineffective,

In Ground Five, Petitioner claims that his direct appeal counsel was ineffective for two
reasons. First, he complains that his appellate counsel was ineffective for not filing a brief in
opposition to the Commonwealth’s Petition for Allowance of Appeal to the Pennsylvania Supreme
Court afier the Superior Court reversed Petitioner’s conviction and remanded for a new trial. ECF
No. 4 at 52 — 58. Second, Petitioner contends that his appellate counsel was ineffective for not
raising the three other issues in the brief that appellate counsel filed with the Pennsylvania Superior
Court on appeal that appellate counsel had earlier raised in the Rule 1925(b) Statement of Errors
Complained of on Appeal. Id.

a. Petitioner has no right to counsel at the discretionary appeal stage.

Petitioner claims ineffective assistance of his appeal counsel for not filing a response in

opposition to the Commonwealth’s Petition for Allowance of Appeal to the Pennsylvania Supreme

Court. Although not raised by Respondents in the Answer, we have an independent obligation to
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apply the correct law.® The_ correct law is that Petitioner had no federal constitutional right to
counsel at the petition for allowance of appeal stage of the proceedings and thus, cannot estabiish a
federal claim of denial of a non-existent federal right to counsel.

As well-explained by a fellow member of this Court:

As to whether it was ineffective for Attorney Garvin not to file an [sic]
PAA from the Superior Court's adverse suppression decision, this issue was raised
in the PCRA proceedings. .... More importantly perhaps, even if we assume that
Attorney Garvin was ineffective in not filing a PAA, which is a discretionary
petition for review, ineffectiveness at that stage of the proceedings is not a ground
for granting federal habeas relief because at that stage of the proceedings Petitioner
had no federal constitutional right to counsel. Wainwright v. Torna, 455 U.S. 586,
102 S.Ct. 1300, 71 L.Ed.2d 475 (1982); Ross v. Moffitt, 417 U.8S. 600, 610, 94 S.Ct.
2437, 41 L.Ed.2d 341 (1974).

A claim of ineffectiveness of counsel is cognizable in federal habeas
proceedings only if there is a federal right to counsel at the stage when counsel is
alleged to have been ineffective. See Coleman v. Thompson, 501 U.S. 722, 752,
111 S.Ct. 2546, 115 L.Ed.2d 640 (1991) (“There is no constitutional right to an
attorney in state post-conviction proceedings. Consequently, a petitioner cannot
claim constitutionally ineffective assistance of counsel in such proceedings.”)
(citations omitted). Here, at the point where Attorney Garvin is alleged to have
been ineffective, i.e., after the Superior Court rendered its decision in the
suppression appeal, which is during the stage of the discretionary appeal to the
Pennsylvania Supreme Court, Petitioner did not have a federal right to
counsel. Wainwright v. Torna, 455 U.S, at 587-88 (“Since respondent had no
constitutional right to counsel [in order to file a request for discretionary appeal,
he could not be deprived of the effective assistance of counsel by his retained

6 10.S. v. Alvarez, 646 F. App’x 619, 620 (10" Cir. 2016) (“Contrary to Mr. Alvarez's argument,
a party's failure to raise all defenses does not preclude the district court from applying the correct
law and properly disposing of a claim. See Kamen v. Kemper Fin, Servs., Inc., 500 U.S. 90, 99,
111 S.Ct. 1711, 114 L.Ed.2d 152 (1991) (‘When an issue or claim is properly before the court,
the court is not limited to the particular legal theories advanced by the parties, but rather retains
the independent power to identify and apply the proper construction of governing law.”). Mr.
Alvarez contends that ‘the District Court was only authorized to answer to the [jurisdictional]
defense presented by the Government.,” Aplt. Br. at 3. This is incorrect. The district court has

an obligation to apply the correct law”); Alston v. D.C., 561 F. Supp. 2d 29, 37 (D.D.C. 2008)
(“the court nevertheless analyzes this claim under the appropriate law, Smith v. Mallick, 514 F.3d
48, 51 (D.C. Cir. 2008) (holding that courts have an independent obligation to apply the correct
law regardless of the parties’ arguments)”).
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counsel's failure to file the application timely.”); Ross v. Moffitt, 417 U.S. at 610
(there is no federal constitutional right to counsel to file a discretionary appeal
petition). Hence, this ineffectiveness claim does not merit the grant of federal
habeas relief. :

Moorefield v, Gracg, CIV.A, 06-541,2007 WL 1175847, at *6 (W.D. Pa. Feb. 26, 2007), report and

recommendation adopted, CIVA 06-541, 2007 WL 927965 (W.D. Pa. Mar. 26, 2007), judgment

vacated on reconsideration on other grounds, CIV.A.06 541, 2007 WL 1068469 (W.D. Pa. Apr. 5,

2007), and report and recommendation adopted, CIV.A.06 541, 2007 WL 1068469 (W.D. Pa. Apr.

5, 2007).
Accordingly, Petitioner cannot establish a federal claim of the denial of effective assistance
of counsel and this is so even if Petitioner had some state law right to effective assistance of counsel

at that stage. Dorsey v. Wilson, CIV.A. 07-509, 2008 WL 2952892, at *2 (W.D. Pa. July 30, 2008)

(*“Petitioner next ohjects to the Report's disposition of Claim # 11, wherein the Report found that
any claim of appeliate counsel’s ineffectiveness for failing to raise a claim in the Petition
for Allowance of Appeal (‘PAA’) to the Pennsylvania Supreme Court failed to state a claim for
habeas relief as there is no federal right to counsel and where there is no federal right, there can be
no basis upon which to grant habeas relief. That he may have a state right law to counsel, whether
arising from the State Constitution or State rules of criminal procedure, is of no consequence
because in order to be granted federal habeas relief, Petitioner must show a denial of a federal
constitutional or statutory right. Engle v. Isaac, 456 U.S. 107, 102 S.Ct. 1558, 71 L.Ed.2d 783

(1982); Wells v. Petsock, 941 F.2d 253 (3d Cir. 1991).).
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b. Direct appeal counsel was not ineffective.

As to Petitioner’s claim that his direct appeal counsel was ineffective before the Superior

Court for abandoning, on appeal, the three issues that direct appeal counsel had earlier raised in the

Rule 1925(b) Statement of Errors Complained of on Appeal, Petitioner fails to carry his burden

under the AEPA to show entitlement to relief,
The Superior Court addressed this claim on the merits as follows:

Appellant next complains that appellate counsel was ineffective because he
failed to raise certain claims on appeal that he raised in his Rule 1925(b) statement,

Here, attorney Farrell raised four issues in his Rule 1925(b) statement, but
pursued only one issue on appeal. At the PCRA hearing, attorney Farrell testified
that he has several decades of appellate experience, and then he explained his strategy
for selecting appellate issues, as follows:

A What I do is I look at the brief—I'm sorry, I look at the transcript. I
go through the transcript and I take copious notes, T have a pad. I don't
read it like a novel but I go through the transcript and I take copious
notes and read everything. I read the record, I write and have notes to
make sure that I understand the record fully....

I have raised almost every issue that has been objected to at trial. The
reason why I do that is, if [ look at an issue and T think it's really,
really bad, sometimes I will not raise it but most of the time 1 will
raise all of those issues in a concise statement to preserve, At that
time, in that short period of time, I don't have time to write a brief. I
don't have time to look at all the law and so forth. I'm trying to raise
the issues, raise as many issues as [ can—that's really wrong. I raise
all the issues that have been preserved. Now on some of them I look
at it and say it's stupid, I'm not going to raise it in a concise statement.
Things like sometimes the weight of the evidence and that kind of
thing, I don't raise it. But for the most part, I raise all of the issues that
have been preserved and that's what I do in a concise statement.

Q Mr. Farretl, so you're casting a [wider] net in the 1925 B statement
than you would later in the brief?

A Absolutely. Many times I'll raise seven, eight, or maybe ten issues
sometimes and I would never raise that in a brief. T would never do
" that in a brief. You raise two, three, four[ ] issues tops. I think the
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most I ever raised was five issues in a brief, But in a concise
statement, you raise those issues, you ferret [sic] it out and you see
what the trial court writes. And there's actually two cases that I had
with Judge Cashman. One of them which is pending on appeal
which is in front of the Supreme Court of Pennsylvania right now
and the other has been reversed. In both cases I thought that the
issues were frivolous. I raised those and Judge Cashman wrote an
opinion and after looking at his opinion, I realized maybe these
claims did have merit and we did win both of them in Supetior
Court,

Q Your answer is, you said something along the lines “I would never
raise ten issues in front of the Superior Court in my brief}” why is
that?

A Well, Judge Aldisert's quote where if you raise ten, most appellate

courts think that they all have no issues. You can only win a new trial

on one issue, you don't need two issues to win a trial so I try to be

selective in most cases.

Q So Mr. Farrell, you would agree with me then that you're picking the
best issue you think you have when you write your brief to the
Superior Court?

A Ttry to raise the best issue that I can....

Notes of testimony, 11/14/14 at 12-15,

Here, attorney Farrell had a reasonable basis for pursuing one issue on appeal:
he focused on the one issue that he determined was the most likely to prevail, His
strategy comports with effective appellate advocacy, and his actions, therefore, were
reasonable.

ECF No. 21-10 at 8 - 11 {footnotes omitted).
Petitioner fails to point to any United States Supreme Court precedent that is either contrary

to the Superior Court’s disposition or was unreasonably applied by the Superior Court. Petitioner

also fails to establish that the Superior Court’s disposition was an unreasonable determination of the
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facts. Accordingly, Petitioner has failed to carry his burden under the AEDPA. Ground Five does
not merit the grant of federal habeas relief.

Furthermore, we must note that Petitioner’s direct appeal counsel was, in fact, clearly
effective during the direct appeal in that he did obtain relief from the Superior Court on the sole
ground that he did raise on appeal and the Superior Court reversed and remanded the case for a new
trial.

6. Ground Six — PCRA counsel’s alleged ineffectiveness,

In Ground Six, Petitioner complains that his PCRA counsel was ineffective for failing to
address issues of trial counsel’s alleged ineffectiveness that Petitioner raised in his pro se PCRA
Petition but that PCRA counsel abandoned in the counseled Amended PCRA petition and in the
brief in support of the counseled Amended PCRA Petition. According to Petitioner, he had asked
PCRA counsel to further amend the counseled Amended PCRA Petition. PCRA Counsel did not
comply with Petitioner’s request. Petitioner complains that his PCRA counsel abandoned issues of
the ineffective assiétance of trial counsel and the “oppressive conditions of pre-trial confinement”
at the Allegheny County Jail (“*ACI”’) which he claims were imposed on Petitioner due fo retaliation
against him from ACJ staff for Petitioner’s filing of a civil rights action against ACJ staff while he

was housed there. ECF No. 4 at 59 - 61.
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a. Ineffective assistance of PCRA counsel does not merit relief,
To the extent that Petitioner is raising the ineffective agsistance of PCRA counsel as an
independent ground for relief, his claim fails as a matter of law. Ground Six cannot provide an

independent basis for the granting of federal habeas relief because such claims of errors of PCRA

counsel cannot serve as a basis for granting the writ of habeas corpus. Coleman v. Thompson, 501
U.S, 722, 752 (1991) (“There is no constitutional right to an attorney in state post-conviction
proceedings. Consequently, a petitioner cannot claim constitutionally ineffective assistance of

counsel in such proceedings.”) (citations omitted); Hassine v. Zimmerman, 160 F.3d 941, 954 (3d

Cir. 1998) (*The federal role in reviewing an application for habeas corpus is limited to evaluating
what occurred in the state or federal proceedings that actually led to the pétitioner's conviction; what
occurred in the petitioner's collateral proceeding does not enter into the habeas calculation. . . .
Federal habeas power is ‘limited ... to a determination of whether there has been an improper

detention by virtue of the state court judgment.’"); Lambert v. Blackwell, 387 F.3d 210, 247 (3d

Cir. 2004) (“alleged errors in collateral proceedings ... are not a proper basis for habeas relief from
the original conviction.”). Moreover, Congress prohibits a claim of ineffective assistance of post-
conviction counsel from serving as a ground for relief in federal habeas proceedings. 28 U.S.C. §
2254 (i) (“The ineffectiveness or incompetence of counsel during Fede_?al or State collateral post-
conviction proceedings shall not be a ground for relief'in a proceeding arising under section 2254.”).

Accordingly, Ground Six does not afford a basis for federal habeas relief.
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b. Petitioner fails to show “cause” based on PCRA counsel’s actions.

It seems that Petitioner may be arguing in Ground Six that the ineffectiveness of his PCRA
counsel may excuse the procedural defaults of his claims. Because Petitioner’s PCRA counsel did
not raise any issues other than direct appeal counsel’s alleged ineffectiveness, all other potential
claims are procedurally defaulted. Apparently aware of this, Petitioner appears to assert that his
PCRA counsel’s ineffectiveness was the “cause” of the procedural default of these issues, including
the procedural default of the alleged ineffective assistance of trial counsel, i.e,, Difenderfer, We
understand Petitioner to be invoking the so-called Martinez exception.

As this Court has previously explained:

The decision of the United States Supreme Court in Martinez v.
Ryan created a sea change in the doctrine of procedural default, holding for the first
time that a claim of ineffective assistance of post-conviction relief counsel could
serve as cause to excuse the procedural default of a claim of trial counsel's
ineffectiveness. However, the Supreme Court in Trevino v. Thaler, 133 S.Ct. 1911,
1918 (2013) explained that Martinez only permits a federal habeas court to find
“cause” based on post conviction counsel’s ineffectiveness and “thereby excus[e] a
defendant's procedural default, where (1) the claim of ‘ineffective assistance of trial
counsel’ was a ‘substantial’ claim; (2) the ‘cause’ consisted of there being ‘no
counsel’ or only ‘ineffective’ counsel during the state collateral review proceeding;
(3) the state collateral review proceeding was the ‘initial’ review proceeding in
respect to the ‘ineffective-assistance-of-trial-counsel ¢laim’; and (4) state law
requires that an ‘ineffective assistance of trial counsel [claim] ... be raised in an
initial-review collateral proceeding.”

Taylor v. Pennsylvania, CV 15-1532, 2018 WL 446669, at *9 (W.D. Pa. Jan. 16, 2018).

To the extent that Petitioner seeks to excuse the procedural default of any claim other than
the ineffective assistance of trial counsel, he cannot do so because the Martinez eXception can only
serve as cause to excuse claims of trial counsel’s ineffectiveness and no other procedurally defaulted

claims, not even such a closely related procedurally defaulted claim of direct appeal counsel’s
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ineffectiveness, yet alone less related claims. See Davila v. Davis, 137 S. Ct. 2058, 2065-66 (2017).”

Indeed, “only the Supreme Court could expand the application of Martinez to other areas,” and

“further substantive expansion” of Martinez is “not ... forthcoming.” Pizzuto v. Ramirez, 783 F.3d
1171, 1176-77 (9™ Cir. 2015) (refusing to apply Martinez to procedura_lly defaulted claims of
judicial bias).

To the extent Petitioner seeks to establish cause for the procedural default of his claims of
trial counsel’s alleged ineffectiveness which he raised in Ground One or any other claims of trial
counsel’s alleged ineffectiveness, Petitioner fails to carry his burden under Martinez.

Petitioner fails to show cause under Martinez, because he fails to show that the claim of trial-

counsel’s alleged ineffectiveness raised in Ground One was “substantial.” To the extent.that

7 The United States Supreme Court rejected the expansion of the Martinez to include anything
other than a procedurally defaulted claim of trial counsel’s ineffectiveness and explained as
follows: '

On its face, Martinez provides no support for extending its narrow
exception to new categories of procedurally defaulted claims. Martinez did not
purport to displace Coleman as the general rule governing procedural default.
Rather, it “qualifie[d] Coleman by recognizing a narrow exception” that applies
only to claims of “ineffective assistance of counsel at trial” and only when, “under
state Jaw,” those claims “must be raised in an initial-review collateral
proceeding,” Martinez, supra, at 9, 17, 132 S.Ct. 1309. And Trevino merely
clarified that the exception applies whether state law explicitly or effectively
forecloses review of the claim on direct appeal. 569 U.S.,at __ , 133 S.Ct,, at
1914-1915, 1920-1921. In all but those “limited circumstances,” Martinez made
clear that “[t]he rule of Coleman governs.” 566 U.S., at 16, 132 S.Ct. 1309,
Applying Martinez s highly circumscribed, equitable exception to new categories
of procedurally defaulted claims would thus do precisely what this Court
disclaimed in Martinez: Replace the rule of Coleman with the exception
of Martinez. '

Davila, 137 S. Ct. at 2065-66.
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Petitioner is attempting to claim prejudice in the trial outcome as the result of Difenderfer’s actions,
he fails to show a substantial question of prejudice, if only because Difenderfer was not his counsel
at the time of Petitioner’s criminal trial. Furthermore, in light of the strong evidence of Petitioner’s
guilt, namely, the eye-witness identification of Petitioner as the shooter by the victim’s wife, the
presence of the gun with Petitioner which was used in the shooting of the victim, and Petitioner’s
confession, even though he subsequently denied that he made the confession, Petitioner has failed
to show a substantial question of prejudice, i.e., that there is a reasonable probability that the result
of his trial would have been different.

Nor has Petitioner even argued prejudice stemming from Difenderfer’s alleged
ineffectiveness as to any other proceeding occurring prior to December 4, 2004 (the date on which
he fired Difenderfer, as found by the state courts). The only other potential proceeding that
Petitioner could point to, but does not, is the suppression hearing. Petitioner makes no specific
argument herein, concerning how Difenderfer’s alleged ineffectiveness prejudiced the outcome of
the suppression proceeding. For these reasons, Petitioner fails to raise a substantial question of
Difenderfer’s alleged ineffectiveness and, therefore, fails to bring himself within the Martinez
exception,

Accordingly, Ground Six fails to afford Petitioner relief and fails to serve as cause to excuse
the procedural default of any of the claims we have found to be procedurally defaulted.

E. Certificate of Appealability

It is r6001nﬁended that a certificate of appealability be denied because ju}ists of reason

would not find the foregoing debatable.
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ITI. CONCLUSION

For the reasons set forth herein, it is respectfully recommended that the Petition be denied
and that a certificate of appealability should be denied.

Inaccordance with the Magistratq Judges Act, 28 U.S.C. § 636(b)(1), and Local Rule 72.D.2,
the parties are permitted to file written objections in accordance with the schedule established in the
docket entry reflecting the filing of this Report and Recommendation, Objectio_ns are to be
submitted to the Clerk of Court, United States District Court, 700 Grant Street, Room 3110,
Pittsburgh, PA 15219. Failure to timely file objections will waive the right to appeal. Brightwell

v. Lehman, 637 F.3d 187, 193 n, 7 (3d Cir, 2011). Any party opposing objections may file their

response to the objections within fourteen (14) days thereafter in accordance with Local Civil Rule
72,.D.2,
Respectfully submitted,

MaDrezn P, KELLY ' ) g

UNITED STATES MAGISTRATE JUDCE

Date: DecemberZl, 2019

cc:  The Honorable Mark R, Hornak
Chief United States District Judge

JAMAR LASHAWN TRAVILLION
(G8-0389 :
SCI Rockview

Box A

Bellefonte, PA 16823 v .

All counsel of record via CM-ECF
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IN THE SUPREME COURT OF PENNSYLVANIA
WESTERN DISTRICT

COMMONWEALTH OF PENNSYLVANIA, : No. 266 WAL 2016

Respondent
Petition for Allowance of Appeal from
the Order of the Superior Court
V. -
JAMAR LASHAWN TRAVILLION,
Petitioner
ORDER
PER CURIAM

AND NOW, this 6th day of December, 2016, the Petition for Allowance of Appeal
is DENIED.

A True Copy Patricia Nicola
As Of 12/6/2016

=

Chief Cfer ’ )
Supreme Court of Pennsylvania
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NON-PRECEDENTIAL DECISION - SEE SUPERIOR COURT I1.0.P. 65.37

COMMONWEALTH OF PENNSYLVANIA IN THE SUPERIOR COURT OF
L PENNSYLVANIA
V.
JAMAR LASHAWN TRAVILLION, : . No. 73 WDA 2015
AppeHaht

Appeal from the PCRA Order, January 8, 2015,
in the Court of Common Pleas of Allegheny County
Criminal Division at Nos. CP-02-CR-0003767-2003,
CP-02-CR-0007963-2003, CP-02-CR-0008353-2003

' BEFORE: FORD ELLIOTT, P.J.E., SHOGAN AND OTT, J1.

MEMORANDUM BY FORD ELLIOTT, P.L.E.: FILED MARCH 10, 2016
Jaﬁwar Lashawn Travillicn appeals from the order entered in the (;ourt
of Common Pleas of Allegheny CoUnty that dismissed his. pétition filed
pursuant to the Post Conviction Ref.ief Act, 42 Pa.C.S.A. §§. 9'541-9546
("PCRA").. |
The PCRA court set forth the procedural history of this case as follows:

On February 26, 2006, [appellant] was found
guilty of the charges of second degree murder,
robbery, criminal attempt to commit criminal
homicide, aggravated assault, two counts of violation
of the Uniform Firearms Act, and one count of
possession -of a small amount of a controlled
substance. A presentence report was ordered in aid
of sentencing and [appellant] was sentenced on
May 15, 2006, to the mandatory life without parole
for the conviction of second degree murder and a
consecutive sentence of one hundred eight to two
hundred sixteen months for his conviction of the

AEPENDEX M | - Houg
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charge of robbery and a consecutive sentence of
twelve to twenty-four months for his conviction of
possessing a firearm without a license. [Appellant]
did not file either post-sentencing motions or a direct
appeal to the Superior Court.

On April 2, 2007, his appellate counsel filed a
petition for post-conviction relief requesting that his
appellate rights be reinstated. On June 4, 2007, this
Court entered an order granting the reinstatement of
his appellate rights and [appellant’s] appellate
counsel filed post-sentencing motions on June 15,
2007. On August 29, 2007, a hearing was held on
those motions and an Order was entered on
January 31, 2008 denying those  motions.
[Appellant] filed an appeal from the denial of his
post-sentencing motions and was directed to file a
concise statement of matters complained of on
appeal pursuant to Pennsylvania Rule of Appellate
Procedure 1925(b). In that concise statement,
[appellant] suggested that there were four claims of
error. Initially, [appellant] maintained that he was
denied his right to counsel under the United States
and Pennsylvania Constitutions.  [Appellant] also
maintained he was denied his right to testify at the
time of his trial. [Appellant] also suggested that this
Court erred when it denied his motion to suppress -
the evidence seized by the Ross Township Police, the
identification made of him by one of the victims and
his inculpatory statements made to the investigating

. homicide detectives. Finally, [appellant] contended
that this Court intimidated one of his witnesses
thereby causing that witness to refuse to testify,

This Court filed its 1925(b) Opinion and
addressed all of the claims of error raised by
[appellant’s] appellate counsel, Thomas Farfrell.
Although Farrell alleged four claims of error in his
statement of matters complained of on appeal, his
appellate brief only addressed one issue, that being
[appeliant’s] claim that he was denied his right to
counsel. Following the decision by the Pennsylvania
Supreme Court in Commonwealth v. Luccarelli,
601 Pa. 185, 971 A.2d 1173 (2009), this Court

-2 - N
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filed an addendum Opinion in which it maintained
that [appellant] had forfeited his right to counsel as
a result of his extremely dilatory conduct and
obstructive behavior. On October 13, 2010, the.
Superior Court vacated [appellant’s] sentences and
remanded his cases [sic] for the purpose of a new
trial.  The Commonwealth filed an application for
allowance of appeal to the Pennsylvania Stipreme
Court and Farrell responded to that application with
a no answer letter. On April 29, 2011, the
Pennsylvania Supreme Court issued an Order
reversing the Superior Court's disposition of
[appellant’s] appeal and reinstated the judgment of
sentence imposed on the basis of its decision in
Commonwealth v. Luccarelli, supra. Farrell filed
- an application for reargument with the Pennsylvania
Supreme Court, which was denied on July 6, 2011.

On June 14, 2012, [appellant] filed a pro se
petition for post-conviction relief and this Court
appointed his current counsel, Robert S, Carey, to
represent him in connection with that petition and to
file an amended petition for post-conviction relief,
which. was done. A hearing was held on
November 14, 2014, at which time [appellant]
presented the testimony of his former counsel,
Farrell. On January 8, 2015, this Court entered an
Order  denying [appellant’s] petition for
post-conviction relief from which he has taken the
instant timely appeal. [Appellant] was required to
file a concise statement of matters complained of on 7
appeal and in complying with that directive, he has
asserted two claims of error, the first being that his
former appellate counsel was ineffective for failing to
file a response to the Commonwealth’s application
for allowance of appeal to the Pennsylvania Supreme
Court and, second, that his former appellate counsel
was also ineffective for failing to address all of the
issues that he originally raised in his statement of
matters complained of on appeal.

PCRA court opinion, 3/10/15 at 2-4.
Appellant raises the following issues on appeal:

-3 - s
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1. Whether the [PCRA] court erred in finding that
appellate counsel was effective when the
record establishes that Attorney Farrell had no
reasonable strategic basis for failing to file a
response to the Commonwealth’s Petition for
Allowance of Appeal and, based on counsel’s
omission, the Supreme Court reinstated
[appelfant’s] judgment of sentence? '

2. Whether the [PCRA] court erred in finding
appellate counsel effective -where the record
shows that Attorney Farrell waived winning
claims when he failed to brief meritorious
issues that were previously identified in the
Rule 1925 statement? o

Appellant’s brief at 3.

In PCRA appeals, our scope of review “is limited to the findings of the
PCRA court and the evidence on the record of the PCRA court’s hearing,
viewed in the light most favorable to the prevailing party.”
Commonwealth v. Sam, 952 A.2d 565, 573 (Pa. 2008) (internal quotation
omitted). Because most PCRA appeals involve questions of -fact and law, we
employ a mixed standard of review. Commonwealth v. Pitts, 981 A.2d
875, 878 (Pa. 2009)_. We defer to the PCRA court’s factual findings and
credibility determinations supported by the record. Cemmonwealth v.
Henkel, 90 A.3d 16, 20 (Pa.Super. 2014) (en banb). In contrast, we
review the PCRA court’s legal conclusions de novo. Id.

Appellant’s issues assert ineffec’;iVe assistance of appellate counéel.

In evaluating claims of ineffective assistance of

counsel, we presume that counsel is effective,

Commonwealth v. Rollins, 558 Pa. 532, 738 A.2d
435, 441 (Pa. 1999), To overcome this
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presumption, Appeliant must establish three factors.
First, that the underlying claim has arguable merit,
See Commonwealth v. Travaglia, 541 Pa. 108,
661 A.2d 352, 356 (Pa. 1995). Second, that counsel
had no reasonable basis for his action or inaction.
Id. In determining whether counsel’s action was
reasonable, we do not question whether there were
other more logical courses of action which counsel
could have pursued; rather, we must examine
whether ' counsel’s decisions had any reasonable
basis. See Rollins, 738 A.2d at 441;
Commonwealth v. (Charles) Pierce, 515 Pa. 153,
527 A.2d 973, 975 (Pa. 1987). Finally, “Appellant
must establish that he has been prejudiced by
counsel’s ineffectiveness; in order to meet this
burden, he must show that ‘but for the act or
omission in question, the outcome of the proceedings
would have been different.”” See Rollins, 738 A.2d

- at 441 (quoting Travaglia, 661 A.2d at 357). A
claim of ineffectiveness may be denied by a showing
that the petitioner’'s evidence fails to meet any of
these prongs. Commonwealth v. (Michael)
Pierce, 567 Pa. 186, 786 A.2d 203, 221-22 {Pa.
2001); Commonwealth v. Basemore, 560 Pa. 258,
744  A2d 717, 738 n.23 (Pa.  2000);
Commonwealth v. Albrecht, 554 Pa. 31, 720 A.2d
693, 701 (Pa. 1998) (“If it is clear that Appellant has
not demonstrated that counsel’s act or omission
adversely affected the outcome of the proceedings,
the claim may be dismissed on that basis alone and
the court need not first determine whether the first
and second prongs have been met.”). In the context
of @ PCRA proceeding, Appellant must establish that
the ineffective assistance of counsel was of the type
“which, In the circumstances of the particular case,
SO undermined the truth-determining process that no
reliable adjudication of guilt [or] innocence could
have taken place.” 42 Pa.C.S. § 9543(a)(2)(ii). See
also (Michael) Pierce, 786 A.2d at 221-22;
Commonwealth v. Kimball, 555 Pa. 299, 724 A.2d
326, 333 (Pa. 1999).

Commonwealth v. Washington, 927 A.2d 586, 594 (Pa. 2007).

Houe'
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Appellant first complains that the PCRA court erred in finding attorney

Farrell effective “when the record establishes that Attorney Farrell had no

reasonabAIe strategic' basis for failing to file a response to the

Commonwealth’s Petition fdr Allowance of Appeal and, baséd on counsel’s

omission, the Supreme Court reinstated [appellant’s] judgment of sentence.”

(Appellant’s brief at 12.) To support that contention, appellant sets forth the

following colloquy that took place between the Commonwealth and attorney

~Farrell at the PCRA hearing:

Q.

You filed a no answer letter in response to the
petition for allowance of appeal, right?

I did.

Now working in the DA’s Office in an appellate
capacity, you would agree with me that's the
standard practice in replying to petitions for
allowance of appeal, correct?

To answer your question, that’s correct and
that's a wrong practice for a defense attorney
to take in this day and age. That was wrong
for me, I should have never done that and I
haven’t made that mistake since. Prior to that
decision, the Supreme Court -- it was strongly
believed that if you filed a letter and not
respond with a brief, that they would -- you
wouldn't red flag it, okay. So that's the
purpose of not responding with a brief because
you would red flag it. In this case, like I had

done in the past as a defense attorney, I did

not file a brief in response because I didn‘t
want to red flag it. However, I found out from
this case that other cases that the Supreme
Court had changed the position. That when
the Commonwealth takes an appeal that they
look at their appeal real strongly and they will

-6 -
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reverse without briefs or argument. So in this

case I made a blunder, I made a mistake but I

never will have that happen again in any other

case and I have not done that since.
Notes of testimony, 11/14/144at 17-18. Even though counsel adrﬁitted to
making a mistake, we 'need not determine whether his failure to file a reply
to the Commonwealth’s application for al'!owance of appeal was reasonable
because appellént has failed to demonstrate préjudice.

As aptly noted by the PCRA court and as reﬂec.ted in the record, our
supreme court.reinsta'ted appellant’s judgmeht of sentence after finding that
this court made an error of law whén reversing the trial CQurt’s'judgment of
sentencé and remandiﬁg for a new trial. (PCRA court oﬁinion, 3/i0/15 at 9;
Docket #47.) After our supreme court entered that order, the record
reflects that attorney Farrell filed an application for reconsideration in which
he advanceld his arguments. (Notes of testimony, 11/14/14 at 20.) Our
supreme court denied appellant’s ap.plication.1 (Id.)

Therefore, regardless 'I'of whether attorney Farrell advanced his
arguments in a reply to the Commonwealth’s application for allowance of
‘appeal or in an application I’or~ reconsideration, our supreme court rejected

those arguments. As a result, appellant has not, and cannot, demonstrate

prejudice, and this claim lacks merit.

' We note that the certified record contains the order denying the application for
reconsideration, but there is no sequence number associated with the entry,

-7 - L L
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Appellant next complains that appellate counsel was iﬁéﬁ‘ective

because he failed to raise certain claims on appeal that he raised in his

Rule 1925(b) statement.

Here, attorney Farrell raised four issues in his Rule 1925(b) statement,

but pursued only\one issue on appeal.? At the PCRA hearing, attorney

Farrell testified that he has several decades of appellate e'xpe'rience, and

then he explained his strategy for selecting appell'ate issues, as follows:

A

What I do is I look at the brief - I'm sorry, 1
look at the transcript. 1 go through the

transcript and I take copious notes, I have'a

? Appellant raised
on appeal:

the following issues in his statement of errors complained of

Whether [appellant] was ' denied his
5" Amendment right to counsel during the trial
under both the Pennsylvania and United States
Constitution[s]? '

Whether [appellant] was denied his absolute
right to testify during trial pursuant to the
P.ennsylvania and/or United States Constitutions?

Whether the trial court erred in failing to grant
the motion to suppress evidence? :

Whether the trial court erred, and/or violated the
[appeltant’s] due process, when it intimidated
[appellant’s] witness when the court informed
the witness that he would be arrested for stating
during testimony that he was a jitney driver?

Statement of errors corhplained of on appeal, 4/3/08; Docket #41.

raised one issue on appeal:
his right of counsel.
No. 443 WDA 2008, unpublished memorandum
2010)).) In his brief, appellant mistaken|

direct appeal. (Appellant’s brief at 18.)

-8 -
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pad. I don't read it like a novel but I go
through the transcript and I take copious notes
and read everything. I read the record, I write
and have notes to make sure that I understand
the record fully. .

I have raised almest every issue that has
been objected to at trial. The reason why I do
that is, if T look at an issue and I think it's
really, really bad, sometimes I will not raise it
but most of the time I will raise all of those
issues In a concise statement to preserve. At
that time, in that short period of time, I don't
have time to write a brief. I don't lwave time to
look at all the law and so forth. I'm trying to
raise the issues, raise as many issues as-I can
-- that’s really wrong. I raise all the issues
that have been preserved. Now on some of
them I look at it and say it’s stupid, I'm not
going to raise it in a concise statement. Things
like sometimes the weight of the evidence and
that kind of thing, I don’t raise it. But for the
most part, I raise all of the issues that have
been preserved and that's what I do in a
concise statement.

Mr. Farrell, so you're casting a [wider] net in

the 1925 B statement than you would later in
the brief?

Absolutely. Many times I'll raise seven, eight,
or maybe ten issues sometimes and 1 would
never raise that in a brief. I would never do
that in a brief. You raise two, three, four[]
issues tops. I think the most I ever raised was
five issues in a brief. But in a concise
statement, you raise those issues, you
ferret [sic] it out and you see what the trial
court writes. And there’s actually two cases
that I had with Judge Cashman. One of them
which is pending on appeal which is in front of
the Supreme Court of Pennsylvania right now

-and the other has been reversed. In both

Cases I thought that the issues were frivolous.

-9 -
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I raised those and Judge Cashman wrote an
opinion and after looking at his opinion, I
realized maybe these claims did have merit
and we did win both of them in Superior Court.

Q Your answer is, you said something albng the
lines "I would never raise ten issues in front of
the Superior Court in my brief;” why is that?

A Well, Judge Aldisert’s quote[®] where if you
raise ten, most appellate courts think that they
all have no issues. You can only win a new
trial on one issue, you don't need two issues to
win a trial so I try to be selective in most
cases.

The approach to appellate advocacy embarked on by
present counsel for Appellant brings to mind the words
of the Honorable Ruggero J. Aldisert of the United
States Court of Appeals for the Third Circuit:

With a decade and a half of federal
appellate court experience behind me, 1
can say that even when we reverse a trial
court it is rare that a brief successfully
demonstrates  that the trial court
committed more than one or two
reversible errors. I have said in open
court that when I read an appellant’s brief
that contains ten or twelve points, a
presumption arises that theré is no merit
to any of them ... [and] it is [this]
presumption ... that reduces the
effectiveness of appellate advocacy,

Aldisert, “The Appellate Bar: Professional
Competence and Professional
Responsibility = -- A View From the
Jaundiced Eye of the Appellate Judge,” 11
Cap. U. L. Rev. 445, 458 (1982).

Commonwealth v. Robinson, 864 A.,2d 460, 479-480 n.28 (Pa. 2004).

- 10 -
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Q So Mr, Farrell, you would agree with me then
that you're picking the best issue you think you
have when you write your brief to the Superior
Court?

A I try to raise the best issue that I can. . ..

Notes of testimony, 11/14/14 at 12-15.

Here, attorney Farrell had a reasonable basis for pursuing one issue on
appeal: he focused on the one issue that he determined was the most likely
to prevail. His strategy corhports with effective appellate advocacy, ahd his
actions, thereforé, were reasonable. - Although our inquiry stops there, we
note that appellant claims that he suffered prejudice 'because attorney
Farrell’s “omission deﬁied_ the opportunity for complete appellate review.”
(Appellant’s brief at 19.) Appellant, however, entirely fails to demonstrate
how counsel’s stratégy so undermined the truth determining-process so that
no reliable adjudication of his guilt or innocence could have taken place.

Order affirmed.

- Judgmént Entered.

Joseph D, Seletyn, Es{.
Prothonotary

Date: 3/10/2016
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IN THE FIFTH JUDICIAL DISTRICT OF THE COMMONWEALTH OF PENNSYLVANIA
COUNTY OF ALLEGHENY
CRIMINAL DIVISION

COMMONWEALTH OF PENNSYLVANIA } CC No. 200303767; 200308353;
' ) 200307963
vs. } Superior Court No. 73WDA2015

JAMAR LASHAWN TRAVILLION )

OPINION

On February 26, 2006, the appellant, Jamar Travillion, (hereinafter referred -
to as “Travillion”), was found guilty of ihe charges of second degree murder,
robbery, criminal éttempt to commit crimifxal homicide, aggravated assault, two
counts of violation of the Uniform Firearms Act, and one count of possession of a
small amount-of a controlled substance. A presentence report was orderea in aid of
sentencing and Travillion was sentenced on May 15, 2006, to the mandatory life
wiﬁhout parole for the conviction of second degree murder and a consecutive
sentence of one hundred eight to two hundred sixteen months for h.is conviction of
the charge of robbery and a consecutivé sentence of twelve to twenty-four months
for his conviction of possessing a firearm without a license. Travillion did not file -
either post-sentencing motions or a direct appeal to the Superior Court.

On April 2, 2007, his appellate counsel filed a petition for post-conviction
relief requesting that his appellate rights be reinstatéd. On June 4, 2007, this
Court entered an order granting the reinstatement of his appellate rights and

Travillion’s appellate counsel filed post-sentencing motions on June 15, 2007. On

—_ —— .
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Aﬁgust 29, 2007, a hearing was held on those motions and an Order was entered on
January 31, 2008 denyin;cT those motions. Travillion filed an appeal from the den.ial
of his post-sentencing motions and was directed to file a concise statement of
matters complained of on appeal pursuant to Pennsylvania Rule of Appellate
Proce_dﬁre 1925(b). In that concise statement, T?avillion suggested that there were

| four claims of error. Initially, Travillion m.aintaineci that he was denied his right to
counsel under the United Sfates and Pennsylvania Constitutions. Travillion also
nlaintained he was denied his right to testify at the time of his trial. Travillion also
suggested that this Court erred when it denied his motion to suppress the evidence
seized by the Ross Township Police, the identiﬁcation made of him by one of the
victims and his inculpatory statements made to the investigé.tin g homicide
detectives. Finally, Travillion contended thaﬁ this Court intimidated one of his
witnesses thereby causing that witness to refuse to testify.

_ This Court filed its 1925(b) Opinion and addressed all of the claims of error
raised by Travillion's appellate counsel, Thomas Farrell. Although Farrell alleged
foﬁr claims of error in his statement of matters complained of on appeal, his
appellate brief only addressed one issue, that being Travillion's claim that he was
denied‘his right to counsel. F ollox.ving the decision by the Pen’r;sylvania Supreme —- -~ . - -
Court in Commonuwealth v. Luccarelli, 601 Pa. 185, 971 A.2d 1173 (2009), this
Court filed an addendum Opinion in which it maintained that Travillion had
forfeited his right to counsel as a result of his extremely dilatory conduct and

obstructive behavior. On October 13, 2010, the Superior Court vacated Travillion’s
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sentences and remanded his cases for the purpose of a new trial. The

Commonwealth :ﬁ]ed an application for allowance of appeal to the Pennvalvania

Supreme Court and Farrell responded to that application with a no answer letter.

On April 29, 20,11’ the Pennsylvania Supreme Court issued an Order reversing the . —
Superior Court’s disposition of Travillion’s appeal and reinstated the judgment of

sentence imposed on the basis of its decision in Commonuwealth v. Luccarelli,

supra. Farrell filed an application for reargument with the Penné)fl\fania Supreme

Court, which was denied on July 6, 2011.

On June 14, 2012, Travillion filed a pro se petition for post-conviction relief
and this Court appointed his current counsel, Robert S. Carey, to represent him in-
connection with that petition and to file an amended petition for post-conviction
relief, which was done. A hearing was held on November 14. 2014, at which time .
| Travillion presented the testimony of his former counsel, Farrell. On January 8,
2015, this Court entered an Order denying Travillion's petition for post-conviction
relief from which he has taken the instant tiinely appeal. Travillion waérequired to
file a concise statement of matters complained of on appeal and in.complying with
that directive, he has asserted two claims of error, the first being that his former
appellate counsel was inéffective for failing to file a response to the
Commonwealth’s application for allowance of appeal to the Pennsylvania Supreme
Court and, second, lhalt- his former appellate counsel was also ineffective for failing

to address all of the issues that he originally raised in his statement of matters

complained of on appeal.



In order to be elbigible for post-conviction relief under the Post-Conviction
| Relief Act, the petitioner must meet the eligibility réquirement és set forth in 42
Pa.C.S.A. §3543(a), which providgs as follows:
§ 9543. Eligibility for relief

(a) General rule.—To be eligible for relief under this subchapter, the
petitioner must plead and prove by a preponderance of the evidence all of the

following:

(1) That the petitioner has been convicted of a crime under the laws of this
Commonwealth and is at the time relief is granted:

(1} currently serving a sentence of imprisonment, probation or parole for the
crime; '

(11) awaiting execution of a sentence of death for the crime; or

(1i1) serving a sentence which must expire before the person may commence
serving the disputed sentence. ‘ ’

(2) That the conviction or sentence resulted from one or more of the following:

(1) A violation of the Constitution of this Commonwealth or the Constitution
or laws of the United States which, in the circumstances of the particular
case, so undermined the truth-determining process that no reliable
adjudication of guilt or innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the circumstances of the
particular case, so undermined the truth-determining process that no reliable
adjudication of guilt or innocence could have taken place.

(iii) A plea of guilty unlawfully induced where the circumstances make 1t
likely that the inducement caused the petitioner to plead guilty and the
petitioner is innocent.

(iv) The improper obstruction by government officials of the petitioner's right

of appeal where a meritorious appealable issue existed and was properly
preserved in the trial court.

(v) Deleted.



(vi) The unavailability at the time of trial of exculpatory evidence that has
subsequently become available and would have thanged the outcome of the

trial if it had been introduced.

(vi1) The imposition of a sentence greater than the lawful maximum.
(viil) A proceeding in a tribunal without jurisdiction.
(3) That the allegation of error has not been previously litigated or waived.

<Subsec. (a)(4) is permanently suspended insofar as it references “unitary
review” by Pennsylvania Supreme Court Order of Aug. 11, 1997, irnd.
effective.> '

(4) That the failure to litigate the issue prior to or during trial, during
unitary review or on direct appeal could not have been the result of any
rational, strategic or tactical decision by counsel.

It is clear that Travillion meets the requirements set forth in (a)(1) since he has

been convicted of the crimes of second-degree murder, possession of a firearm

without a license, receiving stolen property, possession of an offensive weapon,

possession of a small amount of a controlled substance, resisting arrest, robbery,

criminal attempt at criminal homicide, aggravated assault and recklessly

endangering another person. He is currently serving a sentence of life without the

possibility of parole for his conviction of second-degree murder. While it is apparent

that Travillion’s petition meets the eligibility requirements of the Post-Conviction

Relief Act, it must also have been timely filed. Section 9545 of the Post-Conuviction

Relief Act! provides in pertinent part that:

(1) Any petition under this subchapter, includ.iﬁg a second or
subsequent petition, shall be filed within one year of the date the judgment
becomes final . . .

' 42 Pa.C.S.A. §9545.
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This time limitation is jurisdictional in nature and cannot be waived for the sole
purpose of reviewing the merits of the claims asserted in such a petition. The
record in this case reveals that Travillion's petifion was timely filed and,
accordingly, this Cou.rt had jurisdiction to entertain that petition.

. In reviewing a claim of ineffectiveness it is well settled that the law presumes
that counsel was effective and that the petitioner asserting that claim of’
ineffectiveness bears the burden of proving it. Commonwealth v. Khalil, 806
A.2d 415 (Pa. Super. 2002). In Strickland v. Washington, 466 U.S. 668, 104

S.Ct. 2052, 80 L.Ed.2d 674 (1984), the United Sta>t.es Supreme Court set forth the
standards for the performance and prejudiée for evaluating the conduct of counsel.
These standards were adopted by the Pennsylvania Supreme Court in
Commonwealth v. Pierce, 5§15 Pa. 153, 527 A.2d 973 (1887), and require that a
defendant prove a t.hl_'ee-pro_ng test, the first being that the claim currea;tly being
asserted has arguable merit; second, ﬁhat counsel had no regsonable basis for his
action or omission; and,.third, that the defendant was pfejudiced by his counsel's
conduct. In Commonuwealih v. Kimball, 555 Pa. 299, 724 A.2d 326, 333 (1998),
the Supreme Court 'set forth the burden of proof imposed upon a petitioner in
establishing the claim ofin.effecti\felless. |

To show ineffective assistance of counsel which so undermined
truth-determining process that no reliable adjudication of guilt or
innocence could have taken place, postconviction petitioner must show: (1)
that claim is of arguable merit; (2) that counsel had no reasonable
strategic basis for his or her action or inaction; and, (3) that, but for

the errors and omissions of counsel, there is reasonable probability that
outcome of proceeding would have been different.



It is axiomatic that counsel’s assistance is presumed to be effective and the
petitioner has the burden of demonstrating otherwise. Commonuwealth v. Wright,
599 Pa. 270, 961 A.2d 119 (2008). In demonstrating counsel’s _ine'ffectiveness the
petitioner must prove that his underlying claim is of arguable merit, that his
- counsel’s perfornualiée lacked a reasonable basis and that cdunsel’s action or
iﬁaétion caused him prejudice. Commonwealth v. Gwynn, 596 Pa. 398, 943 A;Zd
940 (2008). In order- to demonstrate prejudice, Hampton must how that there is a
reasonable probability but for counsel’s error, the outcome in his case would have
been differ'ent. Commonuwealth v. Pierce; 567 Pa. 186, 786 A.2d 203 (2001).
When it is clear that a party asserting'the ineffect-ive-nes‘s of his counsel has failed to
meet the prejudice prong of the ineffectiveness test, the claim may be dismissed on
that basis alone without ever making a determination as to whether the other two’
prongs of the test had been_ met. Commonuwealth v. Rainey, 593 Pa. 67, 928 A.2d
215 (2007). Failure to meet any prong of the test, however, would defeat an
ineffectiveness claim since counsel is not ineffective for failing to raise meritless
claims. Commonuwealth v. Peterkiﬂ, 538 Pa. 455, 649 A.2d 121(1994). .
”If'ralvillion’s first claim of error is that his former appellate counsel was
ineffective for failing to respond to the Commonwealth’s petition for allowance to
take an appeal from the decision of the Supérior Court vacating the judgment of |
sentences and‘remanding Traviliioﬁ’s cases for a new trial. At the time of the
hearing on Travillicn’s petition, Farrell stated that he believed that he erred in not

presenting an answer to that petition since he believed that had he presented an



answer, that the result might have been different. While Farrell may have believed
that it was an error not to file an answer to the Commonwealth's application for
allowance to take an appeal, the record in this case clearly reveals that that was not
the case and Travillion was not prejudiced by Farrell's filing a no answer letter.

In reversing Travillion’s convictions and remanding his case for trial, the
Superior Court premised its decision on the basis that it concluded that the record
failed to demonstrate that Travillion’s behavior “unreasonably clog[ged] the
machinery of justice or hamper[ed] and delay[ed] the state’s efforts to effectively
administrate justice”. The Supreme Court in its Order reversing the Superior Court
stated that the Superior Court’s decision was “a plainly erroneous application of
Luccarelli” The Supreme Court further went on to say:

Some measure of deference must be shown to the trial court, which is
in a better position to assess a defendant’s sincerity and motivation in -
delaying a trial and to determine whether a defendant’s conduct is genuine or
obstructive. The trial court here correctly concluded that the record
establishes that respondent’s conduct was an orchestrated plan to
manipulate the system. Accordingly, as contemplated by Luccarelli,
respondent’s behavior constituted extreme dilatory conduct sufficient to
result in the forfeiture of his right to counsel.

The Supreme Court found that the Superior Court's interpretation of the decision in
Commonuwealth v. Luccarelll, supra. was patently erroneous and it is difficult to
see what statements Farrell could have made in a response to the Commonwealth’s
application for allowance to take an appeal that would have dissuaded the Supreme

Court from making the decision that it did. The Supreme Court was fully informed

of Travillion’s position with respect to this application for allowance to take an
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appeal since Farrelﬁl testified that he put forth his position in his request for
reargument which was rejected by the Supreme Court. This rejection of the request
~ for reargument underscores the fact that even if Farrell had put forward his
bpposition to the Commonwealth’s request for allowance to take an appeal, that the
Supreme Court would not have been dissuaded {rom taking the action that it did.
Finally, it should be noted that the Supreme Court did not need briefs or arguments
to come to the conclusion that the Superior Court’s action was clearly erroneous
since it reversed the Superior Court by the issuance of an Order. Although Farrell
may have believed that he made a mistake in this matter and has avowed to change
his practice with respect to answers to petj'tioﬁs,'for all&wance to take an appeal,
there was no error in this case and, accordingly, Travillion was not prejudiced by

this no answer letter.

Travillion next mai11tains that Farrell was ineffective for failing to brief all of
the issues that he originally raised in his statement of matters complaiqed of on
éppeal; in particular, the question of whether or not this Court properly decided
Travillion’s suppression motion. Farrell testified that he reviews the e_ntire record
to make a determination as to which clai.ﬁs of alleged error have merit and then
raise only those issues which he believes that he has a reas-onab.]e chance of success
in prevailing. Farrell's view of effective appellate advocacy is in accordance with
the observations made by former Uni’;éd States Supreme Court Justice Robert H.
Jackson and Judge Ruggero Aldisert. Justice Jackson, in an article on “Efficacy

before the United States Supreme Court”, 87 Cornell L.Q. 1-5 (1951), stated:
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~ The mind of an appellate Judge is habitually receptive to the
suggestion that a lower court committed an error. But receptiveness declines
as a number of assigned errors increase.

In Commonwealth v. Ellis, 534 Pa. 176, 626 A.2d 1137, 1140-1141 (19938), the

Court recognized the validity of Judge Aldisert's view of effective appellate advocacy
when it stated:

Finally, both the Commonwealth and Superior Court are correct in
emphasizing the importance of expert, focused appellate advocacy. While
criminal defendants often believe that the best way to pursue their appeals is
by raising the greatest number of issues, actually, the opposite is true:
selecting the few most important issues succinctly stated presents the
greatest likelihood of success. We concur with the view of an eminent
appellate jurist, Judge Ruggero Aldisert, that the number of claims raised in
an appeal is usually in inverse proportion to their merit and that a:large
number of claims raises the presumption that all are invalid. As Judge
Aldisert puts it, “Appellate advocacy 1s measured by effectiveness, not
loquaciousness.” R. Aldisert, “The Appellate Bar: Professional Competence
and Professional Responsibility-A View From the Jaundiced Eye of One
Appellate Judge,” 11 Cap.U.L.Rev. 445, 458 (1982).

© Com. v. Ellis, 534 Pa. 176, 183, 626 A.2d 1137, 1140-41 (1993)

Farrell made his assessment that his issue for success would be this Court’s
determination that Travillion had forfeited his right to counsel and that obsefvation
was initially proved to be correct as a result of the deéision by the Superior Court.
With respect to the remaining i§sues that he had initially identified. Farrell orﬂy
believed that he might have had success with the guestion of whether or not this
Court erred in d‘enying Travillion's suppression motion. The other claﬁnﬁs of error
are predicated upon Travillion’s belief that he was prevented {rom tostifyiﬁg and
‘. that this Court attempted teo intimidate one of his witnesses. These three other
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_ isgues are resolved in this Court’s original Opinion in conpection with Travillion's
direct appeal, which Opinion is incorporated herein by reference thereto.
Parenthetically, with respect to the question of whether or not this Court erred in
denying Travillion’s suppressioﬁ fnotion, it should be noted that the issue of
whether Travillion had a legitimate suppression issue arose as a result of his
interaction with the Ross Township Police at eleven o’clock at night. Travillion’s car
was parked behind a Bed, Bath & Beyond Store in an area where there had been a
number of burglaries. When Travillion was asked to produce ,ox-vrner and cperator
information, he could only produce a passport and a rental agreement that disclosed

‘that he was not a permitted driver of the ren’;al car. In addition, the officer noted
fertive movements being made by Trévillion as he approached the car and also
noticed the butt end of the revolver that Travillion was ap-parently trving to hid
under the driver's seat. When he was taken to the police station, Travillion was
advised of his Z\-f[iraﬁda rights and executed a written waiver of his rights pricr to

any interrogation being made. Itis clear that there is no basis to grant his




suppression motion and this Court ruled correctly on the issue of his statements
and the physical evidence found in his possession, which ultimately Jinked him to

the homicide for which he was convicted.

BY THE COURT:

DATED:  March 10, 2015
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_ IN THE SUPREME COURT OF PENNSYLVANIA
) -~ WESTERN DISTRICT

COMMONWEALTH OF PENNSYLVANIA,: No. 562 WAL 2010

Petitioner . Petition for Allowance of Appeal from the
. Order of the Superior Court entered
. October 13, 2010, at No. 443 WDA 2008,
V. . reversing the Judgment of Sentence of the
Court of Common Pleas of Allegheny
: County entered May 15, 2006, at No. CP-
JAMAR LASHAWN TRAVILLION, . 02-CR-0003767-2003, and remanding.

Respondent

PER CURIAM _

|l AND-NOW, this-20" day-of April 2011, the Petition for_Allowance of Appeal is.
GRANTED, the Order of the Superior Courtis REVERSED and the jud'gment of sentence is
REINSTATED, pursuant to this Court's decision in Cbrﬁmonwealth v. Lucarelli, 971 A.2d

1173 (Pa. 2009).

A divided Superibr Court panel, with»one judge concurring in the result and one
judge d'issenting, reversed the trial court’s judgment of sentehce for second-degree murder
and related crimes, and remanded to the trial court for a new trial, finding that the trialvcourt
improperly denied respondent his right to counsel. In so holding, the lead memorandum
opined that thelrecord failed to demonstrate that respondent's behavior "unreasonably
clog[ged] the machinery of justice or hamper{ed] and delay[ed] the state's efforts to

- effectively administer justice.” Super. Ct. Op. at 10, quoting Lucarelli, 971 A.2d at 1179.

This was a plainly erroneous application of Lucérelli.

|
| | -
HPPENDIX T | _J ed3s
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The trial court first determined that respondent had waived his right to counsel, as

the trial court had done in Lucarelli. However, in the case sub judice, the trial court issued

- an addendum, concluding that respondent, in light of Lucarelli, had forfeited his right to

counsel by his pattern of deliberate and dilatory behavior. That behavior included, infer
alfa, firing his original privately retained' trial counsel, who was prepared to proceed to trial;
refusing to hire new counsel; and refusing to meet and cooperate with two court-appointed
lawyers.
| Respondent’s claim before the Superior Court that the trial court improperly deprived
him of his right to counset is specious. The trial court made every effort to accommodate
respondent and to protect his right to counsel in spite of his obstructive behavior over a
period of more than one year. While it is true that respondent was entitled to choose his

own counsel, he was not “permitted to unreasonably clog the machinery of justice or

1178-79. Further, respondent's refusal even to meet with court-appointed counsel

illustrates his insistence on retaining private counsel. "Where a defendant knowingly and
intelligently refuses appointed counsel while insisting on privately retained counsel without
taking steps to secure such private counsel, the defendant must be preoared to acceptthe
consequences of his or her choice.” Id, at 1179,

. Therefore, in accordance with Lucarelli, despite the initial finding of waiver of counsel

by the trial court, we agree with the frial court's conclusion in its addendum -- that
respondent forfeited his right to counsel. Some measure of deference must be shown to
the trial court, which is in a better position to assess a defendant's sincerity and moti\)ation
inldelaying a trial and to determine whether a defendant's conduct is genuine or
obstructive, The trial court here correctly concluded that the record establishes that

respondent’s conduct was an orchestrafed plan to manipulate the system. Accordingly, as



contemplated by Lucarelli, respondent’'s behavior constituted extremely di!atory conduct

sufficient to resuit in the forfeiture of his right to counsel.
Madame Justice Orie Melvin did not participate in the consideration or decision of
this matter.

Mr. Justice Saylor files a Dissenting Statement.

Judgment Entefi Apnljg 2011,
@UTY PROTHONOTARY -
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IN THE SUPREME COURT OF PENNSYLVANIA
' WESTERN DISTRICT

COMMONWEALTH OF PENNSYLVANIA,: No. 562 WAL 2010

Petitioner . Petition for Allowance of Appeal from the
Order of the Superior Court entered
. October 13, 2010, at No. 443 WDA 2008,
v. - 1 reversing the Judgment of Sentence of the
: . Court of Common Pleas of Allegheny
County entered May 15, 2006, at No. CP-

" JAMAR LASHAWN TRAVILLION, : '02-CR-0003767-2003, and remanding.
Respondent
DISSENTING STATEMENT
MR, JUSTICE SAYLOR - ‘ ' DECIDED: April 29, 2011

Iresoectful?y dlssentfromtheucunam merits- based dISpO mon'afthis'c‘ase The
allocatur stage is normally reserved for making the thresho!d determmaﬁm of whe’(her to
grant dlscretlonary review, see Supreme Couft IOP.§SC, .and .as_occurred ,here, vthe '
respondent ordinarily does not file a brief, as none is required.” The majo-fi‘cy however,
undertakes merits review at the allocatur stage to conclude that Respondent ] behawor
constituted extremely dilatory conduct sufficient to resuit in the forfpuure of his nght to

counsel under Commonwealth v. Lucarelli, 971 A 2d 1173 (Pa. 2009).

| continue to adhere to the view that the Court should exeroise greater restraint at

the discretionary review stage. Cf. Progressive N. Ins. Co. v. Henry, 4 A.3d 153 (Pa. 2010)

(Saylor, J., dissentinlg); County of Berks v. lnt'! Bhd. of Teamsters Local Union No. 429, 963
A.2d 1272,1272-73 (Pa. 2009) (Saylor, J., dissenting). While, like the intermediate court, |

understand the trial court's frustration with the difficult and trying problems presented by

Soi3g



Respondent's actions, | do not subscribe to circumventing briefing and ordinary
consideration by this Court, given the factual dynamics. _Ci id.; Supreme Court IOP

§3(B)(5).
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NON- PRECEDENTIAL DECISION SEE SUPERIOR COURT 1.0. P 65.37

COMMONWEALTH OF PENNSYLVANIA IN THE SUPERIOR COURT OF = .7
RN PENNSYLVANIA '

Appellee

JAMAR LASHAWN TRAVILLION AR ey e
| - NO. 443 WDA 2008

Appeal from the"Judgment Of Se.ntence May 15 2066
"In the Court of Common’ Pleas of Allegheny County '
Crrmlnal DlVISlOl’l at NO CP 02 CR 0003767 2003

.....

BEFORE ALLEN COLVILLE**AND CLELAND JJ

MEMORANDUM | FILED OCTOBER 13 2010

A_pp:ell:a'n__t,‘ ',Jarn' ] ‘Lashawn Travnlllon (Trawlllon), appeals the Judgment

-20f sentence Of.the Court of Commo ea_s of Allegheny County entered on. -

May 15 2006}_'TraV|Illon argues the trlal court |mproperly demed hlm his
right to counsel. Based on the record presented f‘or Our rev1ew we agree~ -
Accordmgly, we reverse the Judgment of sentence and remand for a new

trlal

B el T ik e Sk e o t.: R e
The trlal court summarized the procedural hlstory of the case as

follows

,,,,,,,

On February 26 2006 [Trav:lllon] was found gwlty Of the

charges of second ‘degree -murder, - “robbery, =criminal -
~ attempt to commit criminal homicide, aggravated. assault,
two' counts ‘of viglation of ithé: Unlform Firearms: Act,- and

one count of possession of a small amount of a controlled :
‘substance A presentence report was-iordered in-aid eof = s
A sentencmg and TraV|ll|on was sentenced on May 15 2006

Retlred Senlor ludges aSSIQned to the Superlor Court

. K 0“"07 l
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J. A14035/10

‘to the mandatory life without parole for the conviction -of
- sacond degree murder and & consecutive sentence of one. ' - .
- hundred.-eight to two hundred sixteen months- for his
conviction of the. charge of.robbery and a consecutive
sentence of twelve to twenty-four monhths for his-.
“conviction” of possessing a firearm without -a license.
. Travillion did not file either post-sentencing motlons or a. _
dlrect appeal to the Superlor Court. ool on o

On Apnl 2 2007 his current: appellate counsel ﬂled a

- petition -for post-conviction relief requesting that his
appellate rights be. relnstated +On June.4, 2007, -fthe trial
court] prepared an order granting the remstatement of his
appelldte. rights ‘and Travrlllons appellate counsel filed:
post-sentencing motions on June 15, 2007.-On’ August 29,

. .2007, a hearing was held-on those motlons and:an Qrder <. -

" was entered on January 31, 2008 denymg those motions, ,
Travitlion.. ﬂled ‘an_appeal’ from the denial- of his - post-?

~ sentencing motions and was directed to file a concise ..

- -+ statement -of matters. complamed of . onappeal pursuant to .-
' Pennsylvansa Rule of Appellate Procedure 1925(b) In that

four claims of error Inltlally, Travslllon malntalns that PPRENS

. was:denied .his -right:to .counsel. under the jUnjted States.- .. .-

a'ld Pennsylvanla Constltutlons

Trlal Court Oplnlon (T C O I), 7/6/09 at 2 3

Y TR : s .

On appeal Trawlllon ralses only one lssue for our rev1ew whether the ;

trial court |mproperly deprlved hlm of hlS rlght to counsel

In lts ﬁrst oplmon, the trlal court reJected the clalm because |t found .

Trawlllon by hlS conduct walved hlS rlght to counsel T C.0. I at 14 15~

JELL e e

Later, in an amended oplnlon the trlal court stated Travrlllon forfelted his

rlght to counsel adoptmg the reasontng of the Supreme Court deC|510n in
' Commonwealth v, Lucarelll, . 601 Pa 185 971 A 2d 1173 (2009)

Addendum to Opmlon (TC 0. II), 7/20/09 at 2 We have to determlne

2T
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" therefore, whether the trlal court erred in fmdlng TraV|ll|on forfelted his rlght
to counsel “by flrlng hlS orlglnal trial counsel who was prepared to proceed
to trlal, refused to Jhire” new counsel and flnally, refused to meet -and
cooperate with two lawyers who were appomted for h|m by [the trlal court]

2In Lucarelh, our Supreme Court stated

-The Sl\(th Amendment to the Umted States COI’lStltUthl’l
provrdes that in-all crlmlnal prosecutlons, the accused shall
enjoy the right to have. the- assistance ‘of counse! for his or
her ..defense., Slmllarly, Article I, Section 9 of the‘
'Constltutlon of thls Commonwealth affords to a. person
accused of a crlmlnal offense .the.. rlght to counsel
However, the COl’lStltUthl’lal right. to ‘counsel’ of one's OWn
choice is not absolute Rather, the nght of.an accused ,
individual to choose his or . her own counsel, as. well asa

~lawyer's right to choose his or hef’ cllents, must be

- weighed against and may be’ reasonably restricted.by the
state's intereést in the swift and efficient admlnlstratlon of
criminal: Justlce - Thus, whlle defendants are. entitled o,
choose their own counsel they should not be permltted to

- unreasonably clog the machinery of justice or-hamper and

delay the state S efforts to effectively admlnlsterJustlce h

Lucarelil 601 Pa at 193 94 971 A 2d at 1178 79
' Our Supreme Court also noted

lee the Superlor Court in Commonweaith V. Thomas,
- 879 A.2d" 246, 257-5% (Pa .Super, 2005), we find *
persuasive the distinction between waiver and forfelture -
- made by the .Third, Circuit. Court, of Appeals in.United -.
States v. Goldberg, 67 F.3d 1092 1099-1101 (3d Cir.
1995) ‘Waiver is "an lntentlonal ~and. voluntary
relinquishment - of a known right,". Id. at 1099 By
contrast, forfeiture, as deflned by the Third- Circuit, does
not require that the defendant intend to relinquish a right,
but rather may be the result of the defendant's "extremely
serious misconduct” or extremely dilatory conduct."
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United States v Thomas, 357 F.3d 357, 362 (3d Cir.
2004) (quioting Goldberg, supra at 1100-02). .. . . : {

The conséQuences of the distinction between waiver of the
right to counsel and forfeiture of the right to counsel are
significant because, we now hold, Pa.R.Crim.P. 121 and its
colloquy requwements do not apply to situations where
forféiture™is” found.* To hold - otherW|se would permit a- *- -
recalcitrant defendant to engage in the sort of obstructive
behavior that mandates the adoption of the distinction -
between forfeiture and waiver in the first instance, Should
an unrepresented defehdant-choosg’ not to engage’in ‘the
colloquy ‘process with the trial: court, were there no
provision for - forfeiture of cotingel, that defendant cduld
1mperm|SSIbly clog’the’ machinery ofJustice ‘or hamper and
- delay the state's efforts to effectlvely admmlster justice.
Such a result would be untehable. See Unlted States V.
Thomas supra at 362 (“Forfelture can result regardless‘
of whether the. defendant has been warned about engaging
= in mlsconduct and regardless “of whether the defendant
- has been” advnsed of the risks of’ proceedlng pro se. ")
® (quotlng Goldberg, supra at 1101)

Id. at 194 95, 971 A 2d at 1179 |

As noted above the trlal court. found Trawlllon forfelted hlS nght to
counsel. by engaglng m mlsconduct Specmcally, the trlal court found
' Trav:lllon engaged ll’] the followmg acts of mlsconduct (|) flred hlS ongmal '
trlal counsel who was prepared to proceed to trlal (u) refused to h|re new

counsel and (m) refused to meet and cooperate W|th two lawyers who were

R

appomted for hsm by the trlal court T C. O II at 2.

The trlal court summarlzed the flrst fmdlng as follows
.Travllllon lnltlally retamed pnvate counsel[,] Wllllam
Difenderfer, to represent him and had his case conthedl
three times in order for D:fenderfer to prepare for trial.
The case was scheduled “for trial in December 2004 and
another request for a contmuance was’ made which was

—
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denied' A hearmg was held on Trawlhons motron to

suppress and that motion was denled Follownng the denial
~ of that friotion, the parties were directed to proceed to the
jury room for the selection of the jury. At that pomt in
time, Difenderfer indicated to the [trial court] that
Travillion wanted to address. certaln issues prlor to jury
selection. [The trial - court] mformed Difenderfer and
Travrfhon that it would not’ drscuss the matters pertalnmg
toa case ‘with the defendant but, rather xt would discuss
those matters w1th defendants counsel Dafenderfer
advxsed [the trial court] that he had revxewed all-of the
: concerns that Travn!hon had and belleved that none of the’

issues that Travillion wanted to ralse had any ment and .he - -
would not raise those issués’ " Travillion became ingistent

that he’ personally wanted to . discuss those matters,
howeVer he'was 1nstructed to proceed to the Jury room for
' selectron ' : R o

Once in the Jury room Travnlhon became ammated and _

overbearmg, frustratrng the Jury selectlon . process.
Travillion returned to the courtroom orice agaln insisting

~ that he be heard personally on the issues that he wished .

o raise. [The trial court] advised Travillion-that- he was
represented by counsel and that any issues that were to be

raised regarding his case’ ‘had to be raised by his counsel.
~His_counsel once agaln indicated that the issues Travillion.",

. wished to raise were of Ao mioment to his case. Again,
. Travillion was told to return Lo the jury room to select a

© jury; however, he’ advused h:s counsel that he would not’
. participate in_jury selectlon Travnlxon was then sent.to |

‘the ‘bullpen” to await the selectlon of a‘jury. “While'in his* .

| _.‘_holdlng cell, Travillion created a disturbance in that facility .
and ‘'once again was returned to the [clourtroom: and ‘he

was advised that the only way that [the tnaI court] would

lcsten to his arguments on the issues that he wished to -

" raise would be if he was representing himself but since he

had counsél, he could either elect to proceed thh Jury

selection. or to be returned to the ]alf

-Trawlllon once aga:n, went to the Jury room to complete
jury selection only to return to the [c]ourtroom and [the
trial court] was-advised by Difenderfer that he had been

fired, -After asking him over twenty times as'to whetheror
not he had fired DiféAderfer,: and -never . -receiving an -

5.
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lntelllglble answer from Travxlllon [the trial court] recerved

an acknowledgment from leenderfer that, in fact, he had
been fired by Travillion, [The trial court] then permltted
Travillion to raise his lssues all of which had nothing to do .
with his case. The real reason for Travnlllon 5 unwrllmgness -
to partrcrpate in the jury selection - process was the fact
that he, wanted another continuahce’ and that request was
demed Travrlllon was then advrsed that since he was
gomg to represent himself, he would be held responSIble
for" his actlons and-that he would be bound by the same’
rules‘as a lawyer and, would be expected to understand the
Jaw that’ was appllcable to hls case, the Rules of Ev:dence ,
and the Rules" of Crlmlnal Procedure as they appl:ed to the
charges that had been flled agamst ham ' : -

Followmg h|s dlsmlssal of leenderfer, Travrlhon lndlcated'

that he was unprepared to pick a Jury and-he requested a

. continuance so that he could hire a new lawyer.

Travillion’s case was then contlnued until January, 2006, in

- hopes 'that Travillion. wolld. hiré a’ new lawyer so that 2
'orompt tnal date could be scheduled - ‘

T SN :-‘:‘4]‘ '

T.C.O. 1 at 14—-16
Al'ter rewewrng the record we agree w1th the tr:al court that Trav:lllon
dlscharged hlS counsel on the eve of the trlal and h|s conduct up to that

© point was clearly dlsruptlve Desp|te Trav1lllons conduct |t appears,

however,the t”.?‘_'!EQU','t lnt_erp'reted___.aind.tre_ated_,___.‘l.'ravllllon s_l.d_l_schlar'g'e of hi_s‘

privately retained counsel as'a waiver of counsel for the purposes of that

 hearing,* even though It did ot conduct @ Pa.R.Crim.P. 121 colloquy.

L1t is highly un.lkely' the trial court would have. found Travillion had forfeited

his right to counsel but srmultaneously grant Travrlllon Jeave of court to hlre
another counsel S o : )

2%fa defendant d“Sll’eS to [walve hls rlght to counse‘l]', he must petltlon the

court and the court must follow the appropnate legal procedure for securing

a valid waiver of counsel o Commonwealth v. McDonough 571 Pa 232, .

e - Rows
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Nekt, the‘l -trial vcourt found Travi!lion refused to hire new couns'el

- T.C.O. II at 2. Specnﬁcally, the trlal court found “[d]esplte glvmg Travillion

. more than a year to hire a new Iawyer, he dld not do so and [the trial court], -

on ItS own motron appomted the Pubhc Defenders Office to aSSlSt th
and/or to represent him.” T.C.0O. I at 16 | _ .

A revnew of the record reveals a letter dated August 24 2005 from
Trawlhon to the tr;al Judge apparertly in re.,ponse to an |nqu1ry made by
the court asklng about the status of hiS search for counsel It is not clear'

‘ from the record how or when the tnal ‘court contacted Trav;fhon However,
:"ln h]S response, Trav1lhon explamed he had been unable to hxre 5 pnvate |
attorney because prewous counsel refused to return to hlm money he pald '
as a retamer, he had been m the dlsmphnary unxt of the pnson for an
elther d;d not respond to hlm or dechned to represent h|m

- The trial court presumably in light of Travnlhon s response of August

. 24 2005 concluded Travnlzon was “unable to hrre prlvate Iegal counsel toA'

235, 812 A.2d 504, 506 (2002) (c1t|ng Pa.R.Crim.P. 121). Because the trlal,
court found Trav1]hon waived, riot forfelted his nght to counsel Pa R. Cr:m P.
121 and its colloquy _requirements  were “applicable, . see also
Commonwealth v. Houtz, 856 A.2d 119 (Pa. Super. 2004), and are still
applicable, even after Lucarelli (see Lucarelll 601 Pa at 195 971 A. 2d at
1179).

-7- - : K owe» |
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represent him,” and appomted the PUbllC Defender of Allegheny County to

represent hrm as standby counsel Order, 8/31/05 at 1 3
' In the meantlme in a pro se “Notlce” addressed to the AIIegheny

County Clerk of Courts, Travrll:on asked the Clerk to accept hrs pro se flllngs
until he found prlvate counsel

After Travrlllon learned the tnal court had appomted the Allegheny
' County PUb|lC Defenders Ofr"ce as standby counsel Trawllron flled an
obJectlon to the appomtment of the Offlce in any capacrty because of an
'alleged confllct of lnterest ObJeCtIOl"l of Order 9/9/05 at 1. Travrlllon,-
‘ however also clearly asked the trlal court to “appomt counsel” whlle he was
seeklng prlvate representatlon . |

Therefore there is no evrdence in the record to support the conclusron
Travrlllon refused to hlre new counsel The record only establrshes Travrlllon
was unable to hlre prlvate counsel because he d|d not have the opportumty
and the fnancral ablllty to do so |

Fmally, the trlal court found Travxlllon refused to'cooper‘ate and meet

with appomted counsel T.C. O IT at 2. Specrflcally, the trlal court found:

3 Despite the -fact the Notlce was processed on September 2 2005, it .
appears the trial court order of August 31, 2005 was in fact in response to
the Notrce _

4 The Notlce is dated August '%O 2004. A stamp from the Allegheny County

Clerk of Courts appears on the Notlce ‘which indicates the document was

processed on September 2. The year the Notrce was filed is not clear from.
the document itself. Based on its content, however it is clear the Notlce
was processed on September 2, 2005 ) o :

(-
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. Both Chnstopher Patarini and Sumner Parker of the Publlc
Defender’s- Ofr"ce of Allegheny County attempted to meet

- with Travillion but he refused to -discuss hrs case with
them. Their efforts to meet with Travillion were further
complicated by the fact that Travillion spent more than six
months “in the hole” as a resuit of his bemg a dlsc1pllnary
problem at the. Allegheny County Jall I

I'CO Iat16

The tnal court presumably reached i'tvs'::"'c'oncl,p"slons" "based on the .

following exoh'a nge o

[Commonwealth]: [Tlhe Commohwealth is go:ng “tg
request that the [clourt instruct the jury, if. [Travillion]
says to the jury that he wants an attorney and that he is
_being forced to represent himself, then at that point I amf., :
_gomg to ask the [c]ourt for an instruction to the jury just. o
basically- lettlng the jury know .that [Travrlllon] has had ..
-over a year to obtain counsel.” The [c]ourt Has made every '
- .attempt to provide him counsel, and at this point, they are
to ignore his comments’ regardlng the fact he wants”
., counsel. .

_;__,[Travnlllon] If I may respond Your, Honor I have not had
over a year to obtain counsel. I a being forced to go'pro
-, se.. I.am not. able to represent myself, and I do intend to o
o tell the Jury ‘that'l am being forced to’ represent myself )
. _YourHonor . S S

LAs 1 have_said, I have been Iocked in solitary conflnement :

" for varlous Feasons which'I have already presented to'the -
Ali_[c]ourt 1 need a lawyer I need someone to help me o

NT Trlal Vol. I 2/9/06 at8 9
- Additionally:
Travillion: [Counsel for Commonwealth] -has made a

statement” that they intended - they made’ every effort to. |
give me counsel or whatever she said. ’

9. - | a{aw@
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Mr. Patanm and Mr. Sumner Parker came to the Jarl who
are publlc defenders 1 may also.add, 23 days before I had
to go to- tnal “Your’ Honor ' That is totally "~ that’ is
msufﬂment ttme to prepare for the case Your Honor

'[Counsel for Commonwealth] “has had three years to

prepare for this case: The Court s trym“g to force“'me togo— T -

to trial with unprepared cournsel or giving me the optton of
going pro se, which is a violation of my Slxth Amendment
right and also my Article I, Section 9 right of ‘the
-,Pemsylvama Const:tut:on Your Honor : .

I feel that I have the rrght to adequate counsel to assist -
me in preparmg and arguing the case for me, and T do
, belteve that I have a rxght - ' :

.....

_'Id at11

~with couhsel“‘" and therefore forfeite"d 'f'h:i:s”' '~right "-‘t‘o‘-"éa’uﬁs'e'

supported by the record. In addltlon whrle it is obvrously true Trawlhon did

ls simply not

not obtam counsel |n the yea‘r after he d;scharged hls orlglnal counsel ‘the .

mere pass}a‘ge_ of tn_m,e, standlqg __,,al.one,_rs_ noﬁt”‘suffg_cre_nt__:to 's_Hu_pport the trial

court’s conciusion he has forfeited his right to counsel. Tosupport a fnding '

Travnlhon had forfelted hES rlght to counsel there must be facts zn the record "

to demonstrate he had chosen to" “unreasonably cfog the machmery of
justice or hamper and delay the states efforts to effectwely admlnlster
justice.” Lucarelll, 601 Pa. at 194, 971 A.2d at 1179 (cutatlon omltted). He

certainly may have chosen to d'of.'thﬂat," b‘.ut this re.'_co'rddo,es n,ot,:j'es't'afblish_ it,

- 10 - . o
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Travillion has pres-ented difficult and patiencetrying problems ror the

- trial court. Nevertheless,.there is nothing in the record from which we can
conclude that the trial court either held a sufficient PaAR Crim. P. 121 wa‘lver
of counsel hearmg, or from Wthh we ‘can conclude Travrlllon had forfelted :
his rlght to counsel. Slnce a defendant is entltled to counsel unless he elther
waives counsel or forfelts counsel and smce thlS record does not establish '-
_that he has done elther, we are. constramed to reverse the Judgment of
sentence and remand for a new trlal - . | | .

Judgment of sente'lce reversed Case remanded for a new trlal

‘ COLVILLE J concurs in result

ALLEN, 3. files a .D:ssentlng Memor'andUm.' |

Judgment Entered: |

‘Deputy Prothonotary

DATE: October 13,2010
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COMMONWEALTH OF PENNSYLVANIA, IN THE SUPERIOR COURT OF
‘ ‘ R PENNSYLVANIA -
Appellee
v
JAMAR LASHAWN TRAVILLION, | -
' SRR ‘No. 443 WDA 2008
| A Appellant _ -
Appeal from the Judgment of Sentence May 15 2006
In the Court of Common Pleas of Allegheny County
Crlmlnal DlVlSlOl’l at No CP 02 CR 0003767 2003
BEFORE: ALLEN COLVILLE AND. CLELAND JJ

DISSENTINC MEMORANDUM BY ALLEN J

A

I respectfully dlssent Upon my reVIeW of the record I conclude that

Appellants dilatory conduct throughout the proceedlngs resulted in- the

forfeiture of his nght to counsel In Commonwealth V. Lucarelll 971 A. 2d L

1173 (Pa. 2009), our Supreme Court adopted the forfelture of counsel.

doctrlne In Lucarelll, the Court ﬂrst dlscussed the nght to counsel and’

S '

walver of the nght to counsel

The Sixth Amendment to the Unlted States Constitution prov1des
that in all criminal prosecutions, the accused shall enjoy the right
to have the assistance of counsel for his or her defense.

Rothgery v. Gillespie County, 128 S. Ct. 2578, 2583 n.8, 171

L. Ed. 2d 366 (2008). Similarly, Article I, Section 9 of the
Constitution of this Commonwealth affords to a person accused |
of a criminal offense the right to counsel. Commonwealth v.

McDonough, 812 A.2d 504, 506 (Pa. 2002). However, the
constitutional right to -counsel. of one’s own choice is not
absolute. Commonweal h v. Randolph, 873 A. 2d 1277, 1282

* Retired Senior Judges assigned to the Superior Court.
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(Pa. 2005) (citing and quotlng Commonwealth V. McAIeer,
748 A.2d 670, 673-74 (Pa. 2000)). . Rather, -the- nght of.an
accused individual to choose his or her own counsel,-as well.as a
lawyer’s right to choose his or her clients, must be welghed
against .and may be reasonably restricted by the state’s interest ©
in the swift and efficient-. administration . of _criminal. Justlce
Randolph, supra at 1282: Thus, while defendants are.entitled .
to choose' their: own counsel; they should not -be . permltted £o
unreasonably. clog the machmery of justice or- hamper and delay
the state S. efforts to effectnvely admnmster JUStICe Jd.. . .

VWe have preVIously stated that by lnSIstmg on partlcular counsel
who is unavailable or by insisting on private counsel but failing
to take any steps to retain an attorney, a defendant. may be. . .+
deemed to have waived the right to have counsel of his or her
_ choice, Commonwealth v. Szuchon;. 484 A.2d 1365, 1376
- (Pa. '1984). Where a defendant knowmgly and mtelhgently
- refuses ‘appointed, counsel while insisting on. privately.retained . - -
~counsel without taking steps to secure such private counsel, the .
.- defendant :must be prepared :to accept the consequences of his -
or her choice. Id. at 1377. ‘Although we framed the issue as )
~ one of waiver.in Szuchon, ‘we now conclude that a. more precise -, -
C analysls ‘requires us to recognize the distinction between
- "waiver”, of the right:to counsel-and “forfeiture” of the rightto .. .
counsel ' N S e

Id at 1178 79

The Lucarelll Court then formally ad0pted the forfelture of counsel

,

doctrlne

: lee the Superlor Court in Commonwealth v Thomas 879
A.2d. 246, 257-59 (Pa. -Super. 2005}, we find . persuasive the .
‘dlstmctlon between’ walver and forfeiture made by the Third
Circuit Court-of Appeals in Umted States v. Goldberg, 67 F.3d
1092,'1099-1101 (3d Cir. 1995) Waiver is “an intentional and \
voluntary ;relinquishment of..a known right.” . Id. at 1099. By
contrast, forfeiture, as .defined by the Third Circuit, does not

- _reguire that the defendant. mtend to relinquish a right, but rather
may be the result of the defendant’s “extreme!y “serious

. misconduct” or “extremely.dilatery- conduct.” . United States v. .
Thomas, 357 F.3d 357, 362 (3d Cir. 2004) (quotmg Goldberg,
supra at 1100-02). See also Commonwealth v. Coleman,
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305 A. 2d 1003 1006-08 (Pa. Super 2006) (afﬂrmlng a finding o
of forfeiture where defendant; who had the. means to retain - . {
counsel, appeared wzthout co_unsel or engaged in behawor that -
forced counsel to W|thdraw)

. The consequences of the dlstlnctlon ‘between ‘waiver of the right
'to counsel and forfeiture of the right to, counsel are S|gn1f“cant
. because we now hold, Pa.R. Crlm P.- 121 and" its: colloquy
: requlrements do ‘not apply to" srtuatlons where forfeiture ' Is
fourd, To hold otherw1se would permlt 3 ‘recalcitrant defendant
to engage in the sort. of: obstriictive behavior that mandates the
adoption of the dlstmctlon between forfelture and walver in the :
: ﬂrst lnstance ' :
Id. at 1178-79
Here, whlle represented by pnvate counsel Appellant was’ granted
three contmuances to prepare for hlS case On the eve of trlal December 3
~ 2004 durmg Jury selectlon, Appellants counsel requested another
contlnuance because Appellant belleved that counsel was unprepared and
.falled to obtam materlals necessary for hlS defense The trlal court denled
- the request flndlng that there was no legal or factual basrs upon WhICh to o

' grant the continuance _ o

N
S ER

‘ Durlng Jury selectlon, Appellant.“became anlmated and o.verbearlng,
ﬂfrustratmg the ]ury process " Trlal Court Oplmon (T C O ), 7/06/09 at 14
Appellant m5|sted that he wanted to ralse |ssues personally The tnal court
' lnformed Appellant that smce he had counsel any lssues that were to be
raised’ had to be ralsed by hlS counsel Appellant then stated that he did not
want to parthIpate Il’l the Jury selectlon process and he returned to. h|s

holdlng cell where he caused a dlsturbance The tr;al court found that the

e - Kos3 '
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real reason for [Appellants] unwrlllngness to partlcrpate in the ]ury'

selectlon process was the fact that he’ wanted another contrnuance and that |

request was denled d T C.0., 7/06/09 at 15 The trlal court’s t“ndlng is
supported by the record. | o S '
Appellan_t later re»turn'e:d' to the cou'rtroo_m for jury selection, and he

again ‘soug'ht to raise issues on his own 'beh'alf The. trral court advrsed

Appeliant that it would not entertaln h|s Issues because Appeulant had :

- counsel. Appellant then ﬂred h|s ‘counsel, clalmlng that counsel waS'

ineffective in. preparlng his case The trlal court after Fndlng that

: Appellaznts reasons for dlsmlssrng hlS counsel ‘were fnvolous warned
| Aopellant that if he termmated representatlon he may have to proceed to

'A trlal pru se.

On Derernber 6 2004 Appellant requested a contmuance {o] he could»

hrre another prrva attorney The trial court contmued Appellants case

until January 2006 in order for Appellant to retam prlvate counsel The trlal -

court mstructed Appellant that this would be more than suﬁ‘“crent time for

- him to retain counsel

Elght months Iater on August 24, 2005 Appellant rnformed the tnal »

court that he had not yet retamed “adequate counsel” to represent him. .

Appellant mamtarned that he dld not have sufﬂc:ent funds to hire. the

partlcular attorneys that he wanted to represent him; that some of the

attorneys .he.contacted did. not want to take his case; and that he spent.
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consrderable tlme in the Dlsc1pllnary Hou51ng Unit, which restricted his ablllty
to contact and hlre a lawyer Oon August 31, 2005, the trial court appomted
the publlC defenders office to represent Appellant as standby counsel
September S, 2005, Appellant filed an obJectlon to the appomtment
clalmlng that he dld not want to be represented by the publlc defenders
ofﬂce “ln any capacxty ” Docket Entry #12 Appellant stated that the publrc
defenders orflce was, lneffectlve in representmg hlm |n a pnor crlmlnal<
proceedlng Id . For thls reason Appellant requested that the tnal court |
. re*nove the pUbllC defenders offlce from hlS case and appornt counsel able ' |
' ancl wrlllnq 0. prepare an adequate defense untll [Appellant] was able to _
hire effecnrze representatlon " -Id 3

In the meantlme Appellant dlrected the clerk of courts to accept hls ‘i‘_, :
pro se, fllmgs and he flled vanous legal documents pro sein preparataon for.
s case,  Desplte Appellant’s insistence that he did not want. to be-
represented bly.:,the_ p,u,bll'c_'Id,efe_nder’:sf‘ ;offlc{e—, ‘two publlc defenders wylslt,_e_d.' '
' 'Appelliant"three yv,eeksl‘ before t'r,laIQ _Ap'_pesll}ant,,_refus‘_‘e;d_ to c_ooperat’e v,_vlththe :
public defenders | | | |

Appellant proceeded to trial pro se. At the tnal Appellant agaln voiced
his posatlon that the public defender’s office was “lnadequate " and clalmed ,
that the trlal court effectlvely forced hlm to. .go to tnal “wrth unprepared

counsel” or to proceed “pro se.” N T at 11, 1028. Asrde from these bald.‘

a - Rouss)
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allegatlons that the publrc defender’s office was mcompetent Appel?ant
proffered no reasonable excuse for the absence of counsel.

In srtuatrons srmrlar to the crrcumstances presented he.ré,'coUrt's' have
found that a "deféndant forfeited his right'to counsel.  For exa'n'iple in
| W/lkerson v. Klem 412 F3d 449 451 56 (3d er 2005), a case czted' |
favorably in Lucarelll the Thrrd Crrcurt found that thIS Court did ‘not act o
, unreasonably in applying the forferture doctnne |

In Wlikerson the defendant on March 16 1998 mformed the trlal
' c0urt that he wanted his current counsel to “step down " and the trlal court
permltted counsel to wrthdraw The trral court then schedu!ed the trial date
3 Iess than a rnonth later on Apnl 13 1998 and advnsed the defendant that |t -
| was necessar\/ for hlm to hire another attorney The tnal court a!so advrsedi
"the defendant that n’ he coutd not afford an attomey, he could seek' :
"representdtron from the pubhc defenders ofﬁce | »

On April 13, 1998, the defendant appeared:"fo:r"‘trial Without _&dd'ﬁser, ‘.
and theftr’ial 'co'u'rt'co'nwtiel'[ed "t’h'é", d'éfeﬁd"a“nt to'broceed"to'”tri'a'l‘proﬁs'e. on
appeal, th:s Court afﬂrmed the Judgment of sentence ﬂndmg that the'
| defenda_n_t forferted hrs nght t_o_, co,u___nse_l Our Supreme Court denled revrew

'In'a‘_‘s_ubsequent h'a’ beas p‘roceedj‘ng : the_Mi_ddle Dis’tri:ct of__ Penn'sylvania
denied relief, and the Third Circui't affirmed. I,r‘i'gg_' doing',-'the"fhird Circuit
upheld thé‘application"Of'the fdrf“eiture__doc_trine to'a defendant who was

“duly notified of the date of his trial, who has been advised to obtain counsel

2
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in su_fficient time to be ready for trial, a_}nd‘ who appears on the 'scheduled
date without counsel and with no reasonable excuse for his failure to _have'
counsel 'p‘res_ent:._.”.., __.ljd._ at 454-_56_ (citing Commonwealth v. Wentz, 421
A.2d'7_96, 800_(Pa.‘ Super. '1980)). The Third Circuit émphasized that the
~ rationale behind ,a'pplyi_ng' the forfeiture doctrine is that. courts mus_t,'hb'e--aplef ,
‘to preserve .th'eir ‘abilit‘y to co'ndUCt tria!s, Id "at 455 (quoting Fischetti'v.‘
Johnson, 384 F.3d 140, 146 (3d Cir. 2004))
In State Va Clay, 11 S.w. 3d 706 (Mo Ct App 1999), an mdlgent

| defendant dismissed hls___atto_fney on the eve of trl‘al,and the court appomted
the' defenda'nt- another 'attonney - On “the ':day of trial the defendant
'dlsm:ssed hIS second attorney, but nevertheless clarmed that he wanted to
be re_pre_sented by a-lawyer. The ::trf‘a_l} _co-urt. d_ech_nued_ to appoint the
déf@”d?ﬂt‘, another att'orney '-and.denied the defendant’s request for a
continuance The- M1ssoun Court of Appeals found that the defendant"

forfelted hrs right to counsel

[The.defendant] mamtams that the court. cannot lmply a waiver

of counsel as he did not have the ‘méans to hire counsel. The
. Vimplied by conduct” cases have arisen where non-indigent - .
“defendants refusé to retain counsel and also refuse to waive

their right to counsel. Although [the defendant] was mdlgent

we believe those cases govern the issues before us. [The
.defendant] had a pattern of refusmg tc cooperate with assigned
- counsel and, at the same time, maintaining that he wanted to be
- represented by counsel - but not the counsel appointed to

him.... It is evident that [the defendant] ‘was playing the

system in -.the same way that a_non-indigent defendant does .
when he refuses to hire counsel :

T Rews?
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[The defendant], as an indigent defendant, was entitled to .
" appointed counsel. . “A person accused of a felony has a
constitutional right to have a fair and reasonable opportumty to.
secure counsel of his own choosing, but the accused in a criminal
proceeding has no absolute right to be represented by counsel of
his own choosing.” State v. Jefferies, 504 S.W. 2d 6, 7 (Mo.
. .1974). An indigent defendant is ent:tled to.the appomtment of
~counsel.  However, that right does not give’ the indigent .
. ,defendant an_entitlement.to any particular attorney. .State' v,
"Rollie, 585'S. W 2d 78 85 (Mo App 1979) : .

Wé-hold that under the circumstances here . . . [thé defendant’s I
pattern ‘of behavior in “firing” his public defenders thhout
justification and making it clear that he wanted to be
- represented by other. counsel constituted, an. |mpl|ed waiver. m_ .
this- case : _
1d. at 714, '
Finally, in United States v. Kelm, 827 £.2d 1319, 1322 (5th Ci.
1987), overruled 6n other grounds”by 493 F.2d 913 -(éth arr. 2’0’0'7), the.
court found that the defendants contlnued refusal to retaln counsel or to
accept appo;nted counsel was an attempt to delay tnal and thus '
' constltuted a wawer of the rlght to counsel See also Wenzel ,v. State, ,'
185 S W, 3d 715 717 (Mo Ct App 2006) (“Movants pattern of behavnor in
refusmg to accept publlC defender representatxon wnthout Justlt‘catlon and
h|s msustence on appounted counsel other than publlc defenders amounted to
an lmplled waiver of his’ rlght to appellate counsel ln thIS case. “Ys Meyer V.

Sargent 854 F. 2d 1110 1113.(8th Cir. 1988) (“[T]he rlght to counsel is a

shield, not a sword. A defendant has no right to manipulate his nght for the
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purpose of delaylng or disrupting th-e trial.”) ‘(citation omltted)' Siniard.v.
State 491'55 2d "1’062 1064 (Ala Crlm App. 1986) (fndlng forfelture
,when a defendant falled to retaln counsel after elght months and two
contlnuances), Umted States v. Brown 591 F 2d 307 310 (Sth Clr 1983)
(“In thls case the dlstrlct court explalned to Brown that he was not entltled
to appomted counsel of hlS own choosmg Brown s perSlstence ln refusmg to
_ aCCept any counsel except that of hlS own choossng and his msrstence on
proceedlng [pro 5e] can only be construed as a knowmg and mtelllgent
waiver of counsel”) | ‘ |
' I r‘onclude that the facts of thls case are a hybrld of the sntuatlons'
pr esentc lmn W:ikerson -Clay and Kelm Here on. the eve of trlal .
Appellcmt rlred h|s counsel and dlsrupted the Jury selectlon process'
appa ently tor the sole purpose of delaylng trlal ~-The trlal court ln an
abundance of cautlon contlnued the case for over one year to provnde
Appellant wrth sufﬂaent tlme to obtaln new prlvate counsel Elght months
‘ later Appellant lnformed the trlal court that he was, unable to. obtaln the
prlvate counsel.that he wanted and the trlal court. appomted the publlc
defenders offlce to assxst Appellant Appellant refused to be represented by
- .'the publlc defenders offlce “ln any capac1ty,” alleglng that in a prlor crlmlnal
.pr_o_ceedlng, thelr. representation was “m__adequate " Docket Entry #12 '

Appellant, instead, requested that the trial court vapp‘omt him _counsel that
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was' “able and wrlllng to prepare an adequate defense" i.mtll he found pnvate
counsel Id1 | |

Appellant however dld not obtaln pnvate counsel and he appeared '
On the day of tnal wrthout any reasonable excuse as to why he did not have
counsel The record establlshed that Appellant wanted nothlng to do wnth
the publlc defenders off"ce and Appellant’s deC|S|on to rebuff thelr
assrstance evrdenced his rnS|stence tl"at he retaln the servrces of pnvate
counsel or counsel that he belleved to be “adequate " “Where a defendant .
_ knowmgly and lntelllgently refuses appomted counsel whlle rnsrstmg on
}pnvately retarned counsel wrthout taklng steps to secure such prlvate |
counsel the defendant must be prepared to accept the consequences of hlS 1
| . or her chorce " ‘Lucarelll, 971 A 2d at 1178 (crtatlon omltted) The trlal:'
' court prevrously warned Appellant that he would ‘have to .proceed pro se lf E
did -not~ obtarn counsel Although Appellant baldly alleged ‘on multlple.
occasions that his private counse! and the publlc defenders “office were’
:nadequate, these unsubstantlated assertlons are msufﬂcrent to suspend the
trial until Appellant fll'ldS counsel worthy of his confldence

[.W]hlle defendants are entltled to choose their own- counsel, they

should not be permitted to unreasonably clog the machanery of justice or

11 note that while Appellant continued his quest to retain prlvate counsel
the trial court was under no obligation to appoint Appellant counsel of his
own choosing. See 66 A.L.R. 3d 996, at § 3 (stating that a defendant “has
no right to demand of a court that a particular attorney, or partlcular
attorneys, be appomted to represent him.”); Clay, supra
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ha'mper and delay the state’s efforts. to eﬁectively.admlnister justice"’
- Lucarelli, 971 A.2d at 1179. Based upon the above facts, I conclude that
Appellants dellberate and dllato"y conduct resulted |n forfelture of hlS nght :
to counsel The trlal court found that Appellant “wanted to dlctate how the

system ofJust|ce Was to operate Wlth respect to hlS case “ T C O 7/06/09 '

at 20 and its flndlng Is supporte{ h_by the record Appellant was advrsed to .

get counsel well m advance of the date of h|s trlal and he- appeared on the
scheduled date w1thout counsel and W|th no reavsonable excuse for hrs fallure
to have counsel present Accordmgly, I conclude that Appellants behavnor
' constltuted extremely dllatory conduct sufﬂcnent to result |n the forfelture of ‘
.hlS rlght to counsel Therefore and unllke the MaJorlty, I would aff“rm the'

Judgment of sentence For these reasons Irespectfully dlssent T
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INTHE COURT OF COMMON PLEAS OF ALLEGHENY GOﬁN’I’Y , PENNSYLVANIA

CRIMINAL DIVISION

CC No. 200303767; 200307963:
200308353
Superior Court No. 443WDAZ2008

COMMONWEALTH OF PENNSYLVANIA

Vs.

JAMAR LASHAWN TRAVILION

P N P

ADDENDUM TO OPINION

Previousl"y'this Court filed its Opinion in the abbve~captibned case onJ uly 6,
2009. Subsequent to-the filing of that Opinion, the Sdpxgme Court-issued its
Opinion in the case of the Commonwealth v. Lucarelli, $71 A.2d 1173 (Pa.

- 2099). This case dealfwith the same question raised in ’I’ra&i;lli‘c):n’ﬂs_appéal o

: his right fo'counsel. This Court adopts the reasoning, rationalé and -

. dedsmnof ;the‘_‘Pemi,sjﬂi?ania Supreme Court in: the Com.mcm‘wédlth' v. Luc&féili, :
..su:pr.{z.,'-'in ’chuL V\}hénv.zeviewiﬁ-g the éntﬁ‘g record of Travillion's case itis ;(':l'é';a'\'r'that

he forfeited his right té counsel by ﬁring his origix;al tri_ai counsel, who wag: -

prepared to 'p'ro'ceed‘-fto.triél,.'ref'us;ed to hire new couﬁSel fa.r;«_d, finally, refused to

méet and to cooperate with two lawjrers who Wéfg -znipp(:)_mted 'fbr him by this Court.

CASHMAN, 3. |

DATED: - 7/20/09 -
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IN THE‘ COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA
| CRIMINAL DIVISION
COMMONWEALTH OF PENNSYLVANIA ) OC No, 200303767; 200307963;

-}y 200308353
) Superior Court No. 443WDA2008

o vs. ‘
JAMAR LASHAWN TRAVILION ) R
OPINION

On ebr qary 26 2006 the appellant J amar Trav1lhon (heremafter referred
' to as TxaVLLen "}, was f)und guilty of the charges of second degree murder
reb '} Yy c*;ml_' al ettempt 0 m*mmt c,nmmal hom1c1de aggravatee aesault two
[ats: nta of no lation of the Uniform Flrearms Act, and one count uf O%ESSIOII of a
sz-r’;i-all—ia.';*nc'dn.t.-o‘f a contmo Ted euneta nce. A presentence mpom Wl‘.‘ & e; d(-red m q:rl of.
‘een‘tﬂlcmc and mvuhen was sentencod ori May 15, 2008, o tl:e man %tor:y life
w“cu parcle for tl*e wrmcmﬂ of second degree murder and a c,onsecdtlvﬂ
_sent uce of cne hund red eight to two hundred sixteen mon th for l'ns ﬂonvlctmn of
har ge of mbbery and a consecutive sentence of twelve to uwenty four months
for his > conviction of poscessmg a fnearm ‘without a license. Travﬂllon dld not file -
either poet sentencmg motlons or a direct appeal to the Supemor Court.
' On Aprll 2, 2007 h1s current appellate counsel ﬁled a pet1t10n for post—
Contflctlon rehef reque,Stlng that his appellate rights be reinstated. On June 4
2007 thlS Court prepared an order grantmg the remstatement of his appellate

rights and Travﬂhon 8 appellate counsel filed post- sentencmg mot1ons on June 15,

2007 . On August 29, 2007, a hearing was held on those.motions and an Order was
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.
eritered on VJ anuary 3-1, 2008 denying those motions. Travillion ﬁled'an appeal from
the-v denial of his post.—senterdcing motione and was directed tofile a concise
statement of matters complamed of on appeal purseant to Pennsylvama Rule of
Appellate Procedure 1925(b) In that concise statement, Travﬂhon has suggested
that there are four claims of erro'r. Initially, Travxlhon mamta.ms that he was
denied his right to .co'dn'.sel‘under the Un_ited Stetee 'apd Penns'ylvania
Constitutidris Travill‘ion alse meintained he was "de"nied his right to testify at the ,

'tlme of hle trzal T“avﬂhon has also suggested ‘that this Court erred When it demed

his. motlon LO suppress the evidence selzed by the Ross Township Police, the :

,..
[oN
®
[m]
o

T
th
2]

i on' made of h1m by one of the v1ct1ms and his mculpatory statements to

the mvesmgs’ang homlclde detectwes Fmally, Travﬂhon contends that thls‘. ﬂourt

mtmﬁ 1d ated ong of ‘his w1tnesses Lhereby causing tnat w1tness to refuee to testjfy','_;:‘
On Febmary 2 1 2002 James Kapmek; (herelnafter rererred to ae :

“Kapime’kf’), was a graduate student at-Carnegxe;Mellon Umverusn:y and’ h\(ed-_ir_mﬁ a‘nv
apartment loca;ted at 408 G_rant Street 4i-n the Garfield Section of the City ef _' |
Pittsblirgh; Kapinski had gone to school early_ that day‘ and eometime between ten

am. and eevetx-'p.nld., an unknown ihdizviduel. entered into his aeertment and stole.
sonde watches, a tip drive, some electronic equipment, an MP3 player, and a .357
caliber magoum Reuger revolver. Kapinski reported the burgldnt and theft to the
poliee that day. A L ‘ | - v

. On September 27,' 2002, at approximate_ly five a.m., Le_ona'.rd F‘eigel',-eg.e :

sixty-two, and his wife Doris Feigel, were delivering newspapers for the Pittsburgh
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Post-Gazette in the Bloomﬁeld/Friendship area of the City of Pittsburgh. Leonard

- Feigel, who suffered from coronary diseese and cirrhosis of the liver, was awaiting a

liver transplant and this was the least strenuous type of employment in which he
could engage. The Feigels were about to deliver the newspapers on Evangeline

Street when Mrs. Feigel noticed an individual walkihg down that street toward

them. This unknown individual came up to the driver’s ea—r—-d-oorrepened‘--it—andvthen_.._l_...

-pulled Mr. F’eigel out of the car. Mr. Feigel told him to take‘ whatever heWan‘ted,. _

however; an altercatiOn erl-sued as Mr. Feigel and his assailént moved up the s_tree_t

away from the I‘elgel’s automoblle toward an unoccup1ed parked car. M_rs Feigel

saw her husband s attacker pull out a gun and then she heard arshot and her

‘ husband cry out n pain; " Her husband also yelled for her to get away from them

l“‘ " When she heard her hus’oand cry out in pain, Mrs. Feigel slid over to the

: dnver 8 sr.d‘t and put the car in gear and then drove toward her husband and his-

attacker in an attempt to hlt th.xs assailant. She barely touched Travillion when he
then turned around and ﬁred twice 1nto her car and ran to the back of it and fired
two more shotc He then ran dovvn the street Where one of the neighbors who had

heard the shots saw h1m get into a dark colored forelgn car. whlch resembled a

, plcture of a Mltsublshl Mirage shown during the course of the mvesmgatlon of thls

crime. Mrs. Feigel, who was not hurt, got out of the vehmle' and‘ran‘to several of the
houses pounding on the doors, asking for someone to call the police for an

-ambulance.
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The poh’ce and the paramedics arrived within minutes of the shooting and
noted that Mr. F_eigel had been shot in the leg and that he had lost a significant.
amount of blood... The par&m_edicé noted that he said he Wes cold and believed that
hehwas' going into shock._ Mr, Fejgel was transported by ambulance to Presbyterian
University Hospital Where he underwent emergency surgery and following the

eurgery he Wes listed as critical but stahle‘ however the trauma associeted with ‘

this wound, his mgmﬁcant Ioss of blood, together Wlth his severe coronary artery -

disease and his 01rrh051s of the hver, ult1mately resulted in his death Dr Bennett .
Omalu performed the autdpsy on Felgel and noted that the downward backward

and through and through gunshot Wound had perforated the two major arterles of

.sthe. 1ecv causing a substantial loss of blood Based upon that au’copsy, Dr. Omalu

: :.“o’fferedfthe opinion t’h-at the tause of death of Feigel was atherosclerotic heart

disease and cirrhosis of the liver which were e'xecerbeted'by' the trauma of the

gunshot wound and the significant loss of blood that he sostained. The triggering

- factor in Feigel’s death was the gunshot wound to his leg and thelloss of blood.

Mrs. Feigel Was.interviewed by the hoxhioide detectives_- and she told them
that her husband’s attacker was an Afr_icen American in his mid-twenties to.e'arlly
thirﬁes and that he .v~v_as approximately two huhdred twenty pounds and that he
was reesonablyA tall. Mrs. Feigel had indicateo to the homicide detechyes fhat she
-was able to get a good look at fhe ‘i'ndividual who not only.killed her husband b_ut,

also shot ao her since he was a short distance from her and the street was well-lit.. 4



On October 10, 2002, she was shown a photo array of potential suspects; however,

she was unable to idehtify anybody from that photo array.
During 2002 Samantha Smith owned a black Mitsubishi Mirage which was

wrecked by her boyfnend Trav1lhon Smith Went to Enterprlse Rental Company

- and rented a red Ford Focus automoblle while awa1t1ng payment from her

insurance comp any so that she could purchase a new veh_tcle., In renting this .

automobile she indicated on the rental form that she would be the only driverartd

~ that there were no other permltted drwers

On November 24, 2002, Officer J oseph Shurma, of the Ross Townsh;p Police

Dep artment was on routlne patrol along McKnight Road checking bmldmgs for any

:.ewdence of poemble criminal aet1v1ty In the preceding Weekq there had been
: -:?I‘i'ttmer.ous. burglaries of commercial establishments along McKr_u‘ghtf Road and it

. was Officer Shurina’s j ob that night to check the buildings for evidence of any

bfufrg-larie»s At aiaproicinqately 11:00 p.m., as Office Shurina.approaohed the Bed,

,Bath & Beyond store, he notlced a Vehlcle parked: behmd the bmld_mg W1th its lights

on and engine running. Ofﬁcer Shurma suspected that somethmg mlght be Wr0ng

since the building Wae olosed'and the area Where the car was stopped was not a

patking’ lot nor was it used t_o gain ingress or egress to the parking lot for the stote.
Officer Shurina pulied behind this automobile and out on h1s tdke down

lights. Once he had put these hghts on, Offmer Shurina notlced that thele was one

md1v1dua1 in the car and that thls individual started to move around in that veh1c1e

He also noted that the vehicle %)vas a red Ford Focus automobilei The dn'ver of this

ol



vehicle was subsequently identified as Travillion who got out of the vehicle and

“attempted to explain Why he was in the alleyway behind the store. Officer Shurina

told him to get back into the car and then he ran the plate to determine the
ownership of the vehicle. When he received the information that the vehicle was
owned by Enterprise Rental, he went back to the car and asked the driver for

owner’s and operator’s 1nformat10n ’I‘ravﬂhon supphed h1m w1th hls drivers = -

license and told hlm that the car was hls g1r1fr1end s car.and provided him with the '

ren tal aereement Wluch mdlcated that only his glrlfmend Samantha Slmth was a

per mltted duver for this veh1cle ’l‘rawlhon then told Officer Shurma that he had

pulled mto the alley because he needed to urmate When asked Why he had mot

‘ ..=step ped et a resl Laurant that had a re ctroom Trav;lhon had no answer and seemed

_bemddled and then became more nervous and ag‘ltated

O.fﬁc_er S.hurma then called for hackup and waited for his backup to arrive.

Afte’r the»-baclgup officer arrived, they both approached the vehicle aed saw.that

Travillion had bent-down and Was.moving around ineide the car. Officer Sh-urlna

asked Travil]ion‘ to gef out of the car so that he could perform‘a pat-down of him and
at this point l)vhen ’l‘r_avillion exited the 'Vehicle Officer Shurina noticed a barrel of a.
gun sticking out fl'_om under the driyer’s seat. Officer Shurina tcok posseesion of
thie ﬁre'arm, noted that it wae loaded, and it was a 357 Magnum. Officer Shurina- '
then checked to determine Whether or not Travillion had a license to carry a firearm
and when he was advised that he did not, Trav1111cn was arrested and subsequently

transported to the Ross Townshlp Pohce Department An inventory search Was
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performed on the vehicle and during the search of that Vehicle, a bag a of nearijuana
was feund in the console of the car. Tfavillion subsequentlyﬁas charged with .. |
possession of alfirearm without a lieense and possessio'n ofa smeﬂ amount ofa
controllied substance. .From the tim_e thét Officer Shurina initialiy encountered
* Travillioh until the time that he was taken from the Ross Towniship Police
D ep artinenp to the A].leghenf Ceunty J ail',. Treviﬂieﬁ did eot request an oppq'ri;ﬁnity
to go to the bath?oom. S | | -
T-h-enffﬁrea'rm'f-fdunchim Travil]ion’s car was tﬁi;hed ev.er te the 'Allegheny

' County Crime- Lab so that it could be examined £ s see 1f it was in good operatmg

condmorr and Whe theror not- any of the buhets fired from 1t matched any of. thoge

e coftamod it open case ﬁles The gun was. exammed in May of 2003 by Robert

e 'Lewme, Pn D who was: the fu‘earm s expert for the Cnme Lab and it was A

'&e'f‘ermim\'&'that- this weapon WaS used in the -kllhng of Leonard Feigel. ThlS.
mfo: ma»tmn was glven to the Plttsburgh Hommde Detectwes and they, in turn,
‘ coqtacted the Ross Townshlp Pohce Department 80 that they could gather
A mformatmn as to the facts surroundmg how they came into possessmn of the
Aﬁrearm After receiving the 1nformat10n that Travillion had been arrested and
charcred ﬁth the crime of possess1on of a flrearm Wlthout a hcene a new photo ,
array was prep ared Whlch mcluded his photograph and then that photo alray was
shown to Mrs. Feigel Who immediately identiﬁed Travillion as the individual who

killed her husband.

mate‘l ”
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A arrest warrant was issued for Travillion for the homicide of Feigel and on |
May 16, 2003, Homicide Detectives Hal Bolin and George Satler went to Travil]don’s
| , " last known address to arrest him. The Detectlves knocked on h1s door and .-
vTravﬂhon came to the door and asked what they wanted The Detectlves 1dent1ﬁed
| themselves and told him that they had an arrest Warrant for him for the charge of
| cmmmal homlclde Satler and Bolm knew that 1t was Travﬂhon at the door since
they had with them the a copy of the picture that Mrs. Feigel had identified in the
photo array. Im-tlally, .Trav11110n denied thathe was Jamar Travﬂhon and 1in facfc,.
told the: pohce that hisname was Raymont Geeter. Trav1111on had on. hlm a

Pennsylvama drwer s hcense with the name Raymont Geeter. Knowing that they

2ooch }\a the rzght iz d1v1dual -they. arrested Travﬂhon and transported him to the

s hc; uwlde headquarters

L‘Lﬁsr bnmg read. hls Muanda warnings, Travillion: s1gned the form mdlcatu,g
-that hf; Bad’ bcen fully: adv1sed of hlS nghts and that he was wﬂLng to talk to the
pohce with respect to the death of Felgel. Initially, -Travﬂlmn mamtamed that he
had nothmg to do with that death and this contlnued for approxnnately forty ﬁve
mmutes When Travﬂhon asked if he could have a couple of mmutes alone. After a
ten minute bredk, Bolin continued with hls 1nterv1ew of Travillion and Travllhon
_said he was lx*esiaqnsible for Feigel’s death. He stated that he Was"high on.marijuana
' that was laced with formaldehfde and on the morning of Feiéel’s death he had
driven Sm‘ith’.s_ biaek Mitsubishd to the Bloomfield area looking for somebody to fob

because he wanted to buy more marijuana. Once he saw Feigel he approached him,
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drew his gun and demanded money. He held the gun at his side, poinfing low, and

pointing down. The victim grabbed at the gun and it went off and he took twenty to

thirty dollars from the victim and possibly his wallet. After shootixig Feigel, he ran

 from the scene and went home. Trévil]ion never mentioned shobting into‘ Feigel's
car at Mrs. 'Fei-gel‘. Duri—ng the course of this interview, Bolin was taking notes and

once he finished the interview, ke reviewed the notes Wiﬂ_l Travillion, had him read |

those notes and asked-him if they were accurate. Travillion ix;diéated that the notes

were accurate and that:he had no additions or corrections to those notes. However;

when he was asked to sign those notes he refused and he also refused to puthis ;-

statement on tape.

. #Travillion was taken to the Coroner's office 5o that he could be arraigned on
‘ the‘&‘ﬁéifoe- of criminal' h(f)micide. After being arraigned, he was leaving th,at-offi;ce_

“* when ke was confronted by numerous members of the med:a who agked hlm Why he

killed Feigel and he demed that he had done that. Whlle he was bemg taken to the

Allegheny County J a11 Bohn asked Travxlhon why he Lied to the media and he said o

he was mad at the detectives because he beheved they were the cause of the medla'
being t,here and he was informed that the detective_s did hqt call the media, b'ut if
anyone called the media, it was probably somébody from the Cor_oner’s office.

In Travﬂlion’s statement of matters complained of on appéal he asserts four

~claims of error: In'itialfy he maintains that he was denied his Fifth Amendment

right to éounselAsince he maintained that he was forced to represent himself. Itis

axiomatic that defendant has a constitutional right to represent himselfin a
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crfminal proceeding. Commonw_ealth v. El, 933 A..2d 657 (Pa. Super. 2007).
When a defendant asserts that right to self-representation, the Court must Lnake an
inguiry as to whether or not thle dec1~=10n is knowmgly, voluntamly and mtelhgently
made Commonwealth v Doyen 848A 2d 1007 (Pa Super 2004) Pursuant to

‘ _Pennsylvama Rule of Criminal Procedure 121, a Court must inquire mto six

| separate areas in making the determmatlon-that the defendant's decxsmn to -

) rep reeent hlmself was knowmgly, mtelhgently andvoluntarﬂy made.

Rule 121 Wawer of Counse]

(A) Generally _
‘(1) The- defendant may Walve the nght to be represented by counsel

(2) To ensure that the defendant’s waiver of the rlght to counsel i8 knt)wmg,
. ::‘vd tary, and.intelligent, the judge or issuing authonty at. amlmmum
ehmt the fol}ovvmg mformatlon from the defendant '

(a) that the defendant understands that he or ehe has the rlght to be
- represented by counsel, and the right to have free counsel appointed if the
: defendant is indigent;

o) that the defendant understands-the nature of the charges agamat
" the defendant® and the elements of each of those charges;

() that the defendant is-aware of the permlss1ble range-of sentences”
and/m fines for the offenses charged; - : .

(d) that the defendant understands that if he or she waives the right to
- counsel, the defendant will still be bound by all the normal rules of procedure
and that counsel would be familiar with these rules; ' :

(¢) that the defendant understands that there are possible defenses to
these charges that counsel might be aware of, and if these defenses are not
raised at trial, they may be lost permanently; and

-(f) that the defendant understands that, in addition to defenses, the
defendant has many rights that, if not timely asserted, may be lost
permanently; and that if errors occur and are not timely objected to, or

11
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otherwise timely raised by the defendant these errors may be lost
permanently.

(3) The judge or issuing authority may permit the attorney for the .
Commonwealth or defendant's attorney to conduct the examination of the
defendant pursuant to paragraph (A)(2). The Judge or igsuing authorlty shall
be present during thls examination. :

-(B) Proceedings Before an Issuing Authorlty When the defendant seeks

to waive the right-to counsel in a summary case or for a preliminary hearing
in.acourt case, the issuing authority shall ascertam from the defendant

* whether this is a knowing, voluntary, and mtelhgent waiver of counsel. In-

addmon the wawer shall be in Wrmng,

(1) s;gned ‘by.the defendant, Wlth a representatlon that the defendant was .
told of the right to be represented and to havé an attorney appointed if the
defendant cannot afford one, and that the defendant chooses toact as. hlS or’

her own'attorney at: the hearmg or trial; and

(2) mgned by the issuing authonty, with a cert1ﬁcat10n that the deiendant 's

= . waivdr was made’knowingly, voluntarily, and mtelhgently The WaIVeE shall
o be made & palt of the: record f

- (C) f‘z‘oceedmge Before a Judge. When the defendant seeke to waive the .
. right to founsel after the preliminary hearmg, ‘the judge shall ascertain from

the defendant, on the record, whether thls is a knowmg, Voluntary, and

) 1nte111gent waiver of counsel.

(D) Standby Counsel When the defendant‘s waiver of counsel is accepted,
standby counsel may be appointed for the defendant Standby counsel shall
attend the proceedings and shall be available o the defendant for
consultation and advice. .

The purpose of the Court making such "an inquiry of this rule is to'insure that .

the Courtis convmced that the defendant has made an mformed and 1ndependent
dec1smn to.waive his right to counsel. ‘Commonwealth v. Davzdo, 582 Pa, 52, 868
A.2d 4 31 (2005). In making a determination ag to whether or not the‘ defendant N

has made an intelligent decision to represent himself, The Court must be satisfied
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that it has considered the six areas of inquiry and the Court must look to the
totality of the circumstances giving rise to that decision.

Before a defendant is permitted to proceed pro se, however, the
defendant must first demonstrate that he knowingly, voluntarily and
intelligently waives his constitutional right to the assistance of counsel.
Faretta, supra. at 835, 95 8.Ct. at 2641; Szuchon, supra, 506 P at 250, 484
A.2d at 1377. If the trlal court finds after a probing colloquy that the
defendant's putative waiver was not knowingly, voluntarily or mtelhgently
given, it may deny the defendant's right to proceed pro se. See,
Commonwealth v._Richman, 458 Pa. 167, 175, 320 A.2d 351. 355 (1974} (right
to counsel not waived because waiver not knowingly and mtelhgently given).
The “probing co]loquy” standard requires Pennsylvania trial courts to make a
searchmg and formal inquiry into the questions of (1) whether the defendant
ig aware of his right to counisel or not and (2) whether the. defendant s aware

of the tonsequences of waiving that right oz not. Szuchon, supra, 506 Pa, af  " ‘

200 484 A.2d at 1377 (trial judge must make searching inquiry into
dant's request to proceed without counsel) See also Pa.R.Crim.P. 018(05

n-the defendant seeks to waive the right to counsel after the preliminary
g, the Judge shall ascertain from the defendant, on the reeord, whether
1ver Was A de knowmgly, Voluntanly and mtelh gent 1v). Spemflcall‘f, '

i, APPO wd?' 1f be 1s mdlgent (2) the defendan’r undefstands *he nature wf the
charges against him and the elements of each of those charges; (3) ; the
defendant is aware of the permissible range of sentences and/or fines for the
‘offenses charged; (4) the defendant understands that if he waives the right to
counsel he will still be bound by all the normal rules of procedure and that

- counsel would be familiar W1th these rules; (5) defendant understands that
there are possible defenses to these charges which counsel imight be aware of,
-and if these defenses are not raised at trial, they may be lost permanently;
and (6) the defendant understands that, in addition to defenses, the
defendant has many rights that, if not timely asserted, may be lost
permanently; and that if exrors occur and are not timely objected to, or
otherwise timely raised by the defendant, ‘the objection to these errors may be
lost permanently Comment to Pa.R. C‘nm P. 318. : '

Commonwealth v. Star 541 Pa. 56‘4 664 A.2d 1326, 1335 (1995).

In Travillion’s case, élthoﬁgh there was no single colloquy addressing these

concerns, all of the areas that were required to be addressed pursuant to



—_—
"
h

Pennsylvania Rule of Criﬁinal Procedure 121 , were discussed with Travillion
which enabled this Court to be satisfied that his waiver of counsel was knowingly
and intentionally made, fhereby pei'mitting him to lhim reﬁ'resent himself.
Travillion 1n1t1ally retained prlvate counsel William D].fenderfer to represent him
and had hlS case’ r‘ontmued three times in order for D1fenderfer to prepare for tnal
The case was: scheduled;for t*'lal in December of 2004 and another reques‘r fora .

continuance Was made Whlqh ‘was: demed A hearmg was held on Tramlllon 8

“ métion to suppress qnd that motlon was denied. Followmg the denial of that .

- motlon, +the partles Were dlrected to proceed to the j Jury room for the selectxon of the

;;ur_y“ Aﬁ t‘xat pom 1n Lxme Dmfende\rter mchcated to the Court: that Travﬂlwn

e iﬂfend.qnt bat lather it would discuss those matters Wlth dﬂfendart s . :

_ counsel. ":'Dijfeﬁ:ﬁe'rfer-ad\/ised this Court that he had rewewed all of the-concerns. ~ -

that Travillion-had and believed that none of the issues that Travillion wanted to

‘raise had any merit and he would not raise those issues. Travillion became

" insistent that he personally wanted to discuss those matters, however; heé was

instructed to procéed.to: the jury room for jury selection.

Omnce in the jury foom, Travillion beéame animated and overbearing, I
frustrating the j Jury aelectlon process. Travﬂhon returned to the courtroom once |
again insisting that he be heard personally on the issues that he wished to raise.

This Court advised Travilh’on that he was represented by counsel and tha‘t any

14

mal?s



issues that wefe to be raised regarding his case had to be ;'aised by his counsel. His
counsel orice again indicated that the issues Travillion wished to réise were of no
rﬁqment to his case. | Again, Travillion was told to retufﬁ to the jury room to. selecta
j'ury; ho?vever, he advised his‘.counsel that he would not particip ate 1n jﬁryiselelction.
Travillion was then sent to the b'ﬁllp;en to await the selection of & jury. While in'his

hold_mgT cell, Travillion created a dlsturbance in that facility and once again was L

‘ wtumed ’to tho Courtroom and he was adwsed that the only way that thls Court

would -liétsnf_to,-hls,:ga;gumentshon the issues that he Wlshed to raise would be lf he -

,Wa_s"1"ep»re-§enting-h-ims.elf but-since he had counsel, he could either eleet.te proceed .

' Wifﬁh-_-j'u-‘i‘&'se-].fe'c;:ti‘én?‘o-r?mf"be-retu-r'ned to thejail. -

Travillivtonce again, went to the jury'room te complete jury selection palyto .

o the Gosirtroomrand:this Court was advised by Diferiderfer thatx

; '»=:i.s‘b,efeg“ﬁ-'ff':jfjfea.-:'-f"',!{flf;er_asking-_him.over twenty times as to Whéthemor nothe hadfired .

Difenderfer,.and never "reCeivin‘g an intelligible answer from va'i-]li_on; this Gourt

received an acknowledgement from’ leenderfer that, in fact, he had been fired by

' Travﬂhon 'I‘hls Court then permitted Travﬂhon to raise his i jsgugs, all of which had

nothmg to do Wlth his case. The real reason for Travﬂllon S um vVllhngnebs to
participate in the ] jury selection process was the fact that he wanted another
continuance and that request was ; denied. Travillion was then advised that since he
was going to represent himself, he would be held responsible for his actions and
that he would be bound by the séme rules as. a lawyer and he quld be exbected to

understand the law that was applicable to his cafse, the Rules of Evidence, and the
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Rules of Criminal Procedure as they applied to the charges that had been filed
against him. . , , : ' 1
- Following his dismissal of Difenderfer, Travillion indicated thiat he. was

“unprepared to pick a jury and he requested a continuance so that he could hire a

new lawyer. Travillion’s case was then continued until J é_nuary, 20d6; in hopes that

- Travﬂl_i-on would hire a new lawyer so that a'prompi.: trial date could ibe scheduled.

Despite giving Travillion more than a year to hire a new lawyer, he did not do so.

and this Court ‘on its -own motion, ap-pomted the Pubhc Defender’s Office to assist

“whim and/or to xeplesent him. Both Chrlstopher Patarlm and Sumnex Parkel of fhe

Tuolu, Defander's Ofﬁce of Allegheny County attempted to meet mth Tramlhon but -

" he 1“*fu.snd 1761 JleUQS hws sase with them. Their efforts to meet W1th Travﬂl*ox: were -

fc’o'mplicatéd-by. the fact that Travillion sp‘ent moré.than six month’s' in “the - B
: |

S heles ¢% & result of hig bemg a dwsuphnary problem at the Allegheny’ (‘ounty Jdail.

.y

D1 endﬁrmr DI'IOI' to bemg fired, put forth the issuas that Trawlhon War\ted
to discuss and his-difficulty in dea]ing With Travi]lion in deciding thei strategy and -

evidence that should be pfe’sented in his case. Rule 3.1 of‘the'Perinsylvania'Rules of

, : : | ' o
Professional Conduct mandate that a lawyer not pursue frivolous issues. That Rule

provides as follows. | - ‘ o i

_Rule 3.1. Meritorious Claims and Contentions ¥

A lawyer shall not bring or defend a proceeding, or assert or controvert
an issue therein, unless there is a basis in law and fact for doing so that is
not frivolous, which includes a good faith argument for an exténsion,
modification or reversal of existing law. A lawyer for the defendant in a
criminal proceeding, or the respondent in a proceeding that could result in

|
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incarceration may nevertheless so defend the proceeding as to require that
every element of the case be established.

Similarly, the A.m‘erican Bar Association Mbdel Code of Professional Conduct
provide ehat tﬁe stevve'rdship of any case, especially a criminal case, rests in Athe
hands of counsel after: consultation Wifil -a chent . Prbﬁ'o.sed Rule 122.(Va).provides:
A ]:aWyer, shall abide by -a client’e Ade'cisior.ls- and sho-w any objevc'tivcs of.
representation . . . and shall consult with the chent as to the means by Wthh

thay are to be pursued

: In 2 criminal case, the lawyer shall abide by the client’s. declsmn, Las ..
‘toa plea to be entered Whether to waive jury trial and whether the client wﬂ_
testify : : :

VVlth“ the excephon of these epemfled fundamental dec1smns an attomey s duty 18 to

nal reeponclbzhty for the conduct of the case after consultmg with tlus

- ; :cllerr.t Yﬁ .fhle.regard leenderfer g decision not te lralse the fnvoloue 1ssues
's.lllggeeted bv Trav11110n comported Wlth the Pennsylvama Code of Profeesmnal
Responsfo]hty and the Amerlcan Bar Assomatmn s model Rules of Professmnal
Conduct. . o

The first isse.e that Tiaviﬂion wanted to re‘iee was that he did riot have.all of
the diseovery with respect to the reports thaf were involved con'cern?ing _the arrest of
- Shawn Williams who was initial:l_y thought tobe a suepect based up“on information
provided by a confidential informanf.‘ In discussing this matter with the assistant
district attorney, Difenderfer was edvised thet when Shawn Williazes became a
susﬁe-ct, a _photd erray was put together which .corlltair‘led' his bhetograph end that

photo array was shown to Mrs. Feigel who did not identify anyone in the photo
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array. Asaresult of her 'inability to identify Williams as é possible s'usplect, no
furth_er investigation 'o_f him was made.

Next Travillion wanted the aerial photographs that were taken by the City
Homicide Detectives in conjunction with this case. This fe quest, however, was

broader than that in that he wanted all of the aerial photographs that were taken.

As explained by the.assistant district attorney, every f;hree to six months h_qmicide )

detectives and the state-police taken aerial photographs of th'e‘c_rim'es scenes of

numerous homicides. What Travillion wanted were the reports that were

3 associated with unrelated criminal investigations. Travillion had been provided .. .

' With'-"ﬁlﬂie photogi‘aﬁhs and the investigative material that'pertaine.d to the homicide -

Wlth ’*mnch he had been charged Tr athon also mamtams tha.t he rohould h&ve

,i

B :beenfentltled to thp Vldeotap es from the survelllance cdmera mcunued in the Ross

' 'Pohce cars whicn were ueed at the tlme of his arrest. The problem Wlth t}:us mquest '

is that the two vehicles that Were used by Officer Scmna 4nd his backup did not
contain cameras and, acbordingly, there were nolvideotapes.

- Travillion next wanted all reports pertaining to the burglary investigation of

K apinski’° apartment where the 357 Magnum Was stolen. The initial report’

1nd1cated that the police had fingerprinted that apartment durlng the course of its
1nvest1gat1on Tr avﬂhon wanted the copies of all the fingerprints and reports that |
were associated with that 1nvest1gat10n. ’I“ravxll;on was never charged with that

burglary nor was it suggested that he was the burglar, but rather that he was the

individual who was in possession of the weapon tha_ﬁ killed Leonard Feigel when he
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photographetoMrsrFeigel white she was at the hospital. This was an issue for.

~Feigels'dént i

was stopped by the Ross Township-Police. The reports of the Kapinski Burglary do

- not indicate whether or not any latent or usable prints were ever obtained and there

is no mdlcatlon that Travuhon 5 prznts were assocmted w1th that bur Glaxy
Travﬂlzon also Wanted the photographs that were allegedly ShOWn to Mrs.

l*elgel Whﬁn she was at the hospltal and the Commonwealth 1ndlcated "_ch-at there

‘were no such photographs. In_spoaking, with each detective .fhat was involved in the

investigationrof Feigelisideath, they all mdi_c'ated'thét% they did not show any. :

credibility a-nﬁ'not .a'n- evidentiary issue.” - ’ o - o -

Difenderfar dlso mdlcated that he had a tactlcal d;sagreement with Travillion

L ginge :-hee-waﬁfce-drto 1h1re- #n expert-to'look at the i issue of causation w:th regard.to

sﬁmeve@,- Trayiliion told him, in rouncertain ‘t.erms,.:thatf he‘?did not -

5

- ."_r-‘xvailt*-aai:xf:eﬁ;i‘éx”ciiired.=“'D.ifenderfer also indicated that there were strategic and
“tacticdl disagreements between he and Travillion which included the evidence that
.should havebesn presanted at the time of the héarii{g'On Travillion’s suppression

" motion and that Travillion disregarded his advice when he decided to testify at that

hearing.

In locking af all of these clairms that Travillion Wis};‘ed had heen assorted, it
is clear thaif; Difenderfér’s os_sessmont was correct in that they were non-meritorious
and frivolous. Difenderfer was Travillion’s counsel-of choico and he was discharging
his duties toward 'I‘raxfillion in accordance with his obligations under the Code of

Professional Responoibilityl The.problem that arose between Difenderfer and
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Travillion w}vas' that Travillion wanted to be not only the client but, also, the 1awyef.
He wanted to dictate the manner in which the strategic and tactical decisions of his.
case were to be made. A more fundamental problem occurred, however, and that is

that Travillion a.lso wanted to dictate how the system of justice was to operate with

respect: to hls case.

In (’@mmonwealth . Prysock A2d , 2009 WL 1058652 (Pa Super.- .

20608}, the 'Gohrtrdetaﬂe&.;the'-'ba]:ancing test betweeﬁ the defendantfs;'right t v

counsel .zmd&th@":'admmizs'tx'atfi@nﬁofj-ustice A - '

Wlth respect to the: ught to counsel The Supreme Court of .
Dennsylvama has statad

[tlhe _.rlght to counsel is g’udranteed by both the Sixth Amendm@nt to the
‘L 1Le’d Slat‘es Conctmutmn and by AJltlule JoBgetion "J oi the ennswv}ma

( ] %‘i} '}-‘he rlght to " counsel of one's own choosmg is partlcularly 31gmf1 cant
" becausé an individual facing criminal sanctions should have great confidence -
-in his.attorney.” Moore v..Jamieson, 451 Pa. 289, 307- 084 306 AL d 283. 988

{1973), o

" Wehave held, however, that the constitutional right to counsel of one's
“choice is not absolute, Commonwealth v. Robinson, 468 Pa. 576, £92-93 & n,
13, 364.A.2d 665, 674 & n. 13 (1976). Rather, “the right of the sccused to
choose his own counsel as well as the lawyer's right to choose his chents,
rnust be Welghed against and may be reasonably restricted by the'state's
‘interest in the ewift and efficient administration of criminal justice.” Id. at
592, 364 A.2d at 674 (internal quotations omitted). Thus, this Court has
explained that while defendants are entitled to choose their own counsel,
“they should not be permitted to unreasonably “clog the machinery-of jus tice”
or hamper and delay the state's efforts to effectively administer justice.”
Commonuwealth v. Baines, 480 Pa. 26. 30, 389 A.2d 68. 70 (1978). At the. sameé -
~ time, however, we have explained that “ ‘a myopic insistence upon
expeditiousness in the face of a justifiable request for delay can render the
right to defend with counsel an empty formality.’ “ Robinson, 468 Pa. at 593-
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94, 364 A.2d at 675 (quotmg Ungar v. Smaﬁz‘e 376 U.S. 575, 589, 84 S.Ct.
{ 841 11 L Ed.2d 921 (1964)). '

In Travillion's éése, he was given threé prior continuances and on the day of '
trial scheduled iﬁ December of 2004, was reduestin.g. a fourth as. his cc.>unsel had not
- adequately p-:eip ared and obtaiﬁ the materials x}vhiéh Travillion behé\}éd to be -
nécesséry?for his defense. As previously _demo‘nst'rated,' theéé raquests v‘vefe'-non,-“;__‘ AT
meﬁtoﬂ@us-—"'a.nd-.frivolousw.and.there was 1o need fo.‘r that material in order .fm:;.ph_e,_ e
defense of ’I‘ravzlhon s'casé to go forvvard As noted by the assistant chs rict - |

attorney at the time _o.f:t_he heatmg on Travﬂhon s suppressmn riotion, the Ross

Township P‘oli.cé arrested Travillion, who was in possessi_on of the fir.eafm that

qeﬂznb, md mat Travﬂhon had confessed to the commission of the crime of <.

r(_)bbery which .-resulted in Feigel's death. The request for an -a'dditiona'i' Continntéﬁcé -
was noﬁhing_ more thaﬂ another .atteinpt to hinder the adminiétré’tioﬂ oz justice by’_' h
. piex;enting his.casé fr.o_ni goiﬁg 'forward.‘ ‘
a It 1s obvious that Travillion knew that follov&dﬁg' the death of her husband,
| . Mrs. Faigel ]vaad_‘moved to Florida, and that she also had soﬁe health issues. Whiie :
this Court deniedlhis‘r'equ_est for a continuance when he was i"epresgnte’d by
Difexriderfer, his case was continued to provide him with sufficient time to obtain
f.ew priva.te.co'unsel in an attempt to insure his riéht to be represénte.d by counsel..

Despite being given more than a year to obtain counsel, Travillion never did. This
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Céurtz'in an effort to protect his right to counsel, appointeid the Public Defender’s -
‘Office to represent him; however, he refused to cooperate and/or to meet with t_Wb
different exp élfiencea homicide trial counsel from that office. When the entire
fecora is révievz;ed inco_nnéction with tiais proceeding, it is clear that Travillion
made a knowing, intelligent and vohintary decision to waive his right to counsel
and proceed as his own.counsel. In éogcludin_é that Travillion had made this
decision,this Court permitted hlm to act as his.own cou-nséli in,this.prdceeding'. .

. At the time 6f tridl, fhis Oou:ft engaged in a collpquy v‘fith‘ fI‘raviHiorx ahout his
right '.to. remain s;ilént aﬂd hzs right to testify. Duri_ﬁg this Court’s conqu‘uy with

‘.. Travillion concerning hié.-right: fo, testify, he acknowledged that he had been ., -

L APTEVEO #lyadvised:of thegenalties that could be imposed upon him should he be

of the charges that-were filed against bim. Travillion noted that this

“Couzt had mﬂsedhlm oﬁthose,i)énalties at an earlier point in tiﬁe, during the
mjmeroﬁs hearings that vs‘rere held prior to trial. When revievv;ing the entirve record = |
it 16 clear that Tray_illion’s decision to ?ep1~esent»ld1nself was knowingly, ir;tellig_en‘tly‘_
- and Qoiuntérily made and \n/;as part of his of&ﬁesﬁfafed plan’to mﬁnipul’a’ée thé ‘
syétemv to obtain a continuance When he was informed thlat 'no_ contin}tance would be-
gmnted. -Even Difen_de_rfef, iarior to being discharged, advised this Coqrt of his
diffic'ultie;% With Travillion since Travillion.attempted to orcheé’t;:a’te and to |
manipulate this case and to hinder Difenderfer’s ability to effectively represent him.

It is clear from a review of the entire record that the dictates of Pennsylvania Rule
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of Criminal Procedure 121 \;vere met an& this Court had a full understanding of the
knowing, voluntary and intelligent. _decision made by Travillion to represent himself.
Trayillion’s second claim of érro‘r is that he was denied his absolute ‘fight to
~ testify at the time of trial. This claim is patently speciou's. This.Goﬁrt went
through an :ezc;censive'co]loquy with respecf to' Travil]i_on’s right fo femail_i silent and
his right to: fe.stify. Whién asked whether or‘ncﬁ: he m;ade' a &ecision whether to
testify, Travillion made the follo;;ving statement: .
MR TRAVILLION:  Well, I atteripted to prepare fo testify
yesterday, but dus to the fact that the tes‘mmony is going to conclude today
and I-don't have:dn-attornéy to cross-examine me, [ am certamly not going to .

~ geton'the witness stand and ask myself quesmons This is Just somethmg
-rhat ig-aut goingto happen : o

; ff**"TIIE COURT: - - Are vou gomg to testlfy'? Yes .01 no,

MR’IRAVILLION “ Twishto, butis s iimpossible for me to-do so.

= FHE COURT: -~ -Ttis ymir decision to mal_

MR. TRAVILLION - Yes, Ido WISL to testify, but I can't do it
‘because I can't ask myself questlons .

' THE COURT You can get up and give a statement.
MR. _TRAVILLIQN: Well . .

 THE COURT: - You dbn’t have to ask yourself a question. You can
give a nary atlve T will let you do that. :

 MR. TRAVILLION: That is somethmg I hadn’t thought of, Your
Honor quite frankly, at this pomt

THE COURT: We will recess until 1:30. Think about it.
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S 'betwe”en ifhe ponce and T

2

He did not take the Witnees stand but, rather, called defense witnesses and then
rested. When glven the opportunity to present his testimony-in the form ot a
narrative statement Travﬂhon made a knowing, voluntary and mtelhgent decision

not to exercise his right to testify.

Tlavﬂhon s next claim of error is that th1s Court oxred in falhng to grant his »

o suppression motion. . ThlS Court conducted a hearmg on Travillion’s suppression . -

motmn at Whlch hearing he was represented by D1fenderfer Tramlhon 8.

suppression matlon was dlrected to what he percelved to be the 111e gal aml

,x,-"

111‘}.]L1°hf18.b1@ stop and subsequent arrest of Travﬂhon by the Ross Townshlp Pohce

Smce the prech.cafe for.this clalm 18 the alleged 1llega1 stop- and snbeequani seaxch of - -

BIS v.ehzcle-;s.:a ‘d‘e"_:.ﬁermmatlon must be made as to the level Qfmte_mctmp_

avillion. In Commonwealth v: Celli;ne;, 950 A od 1041, -

1 ‘M ¢ ( k”a, Super 2008)s the Court descrmed the three types of mLeraot}on ht atween

the pub ity and the pohce as follows:

There are three categories of pohce ntez actions Whlch claseify the level
of intensity.in which.a police officer mteracts Wlth a citizen, and such eu'e
measured on-a case by case basis. - ’

L Traditionally, this Court has recognized three categories of encounters
between citizens and the police. These categories include (1) a mere -
encounter, (2) an investigative detention, and (3) custodial detentions. The
first of these, a “mere encounter” (or réquest for information), which need not’
be supported by any level of suspicion, but carries no official compulsion to
stop or to respond. The second, an “investigative detention” must be
supported by reasonable suspicion; it subjects a suspect to 2 stop and a period
of detention, but does not involve such coercive. conditions as to constitute the
functional equivalent of an arrest. Finally, an arrest or oustochal detention”
must be supp01ted by probable cause.
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" Commonwealth v. Mendenhall, 552 Pa. '484’ 488 715 A 94 1117. 1119

(1998) ( citing Commonwealth v. Polo, 563 Pa.-218. 759 A.9d 872,37
@0_0___))

It is clear that Officer Shurina’s initial encounter with Travillion was an
investigative detention and was supported by reasonable su.spi&:ion.l
* As previously noted, Travillion was parked behind a Bed, Bath & Beyond

S_'to.fe at aprp‘-roxirgately 11:00 when Officer Shurina was on routine patrol élong

MeErnight'Read check_mg business along that road gince thexe had been AUIMErous

- burglaries of ’th‘pse:;businessés"i_n.the prgce’ding Week's. Officer Shurina;. _nomd :

’I‘):-a'\';"ﬁ{}ioh’s:cm behind the bﬁild_ing where he would not hax}e been permitted during

' itor::ﬁﬁ;hi"blisin{ass hdurs-anﬁ.deéi’déd to investigate. Whe;n"'sOf,ficer'Shurina agked for ~ . -

o dind operdtor’s infarmation, ’Travﬂhon produced the rental ab*ue’nen:t for

.nch WA rcntfﬁ& by b._S PnLnend and: Whl. h iridicated i:h'lt only she was an.

ﬁed difwer of\dthé;i;%é\?iehicle and his'iden’r,ification. When;a_sked why he W&l.s
’behmd the building,. Travillmn admsed Shulma Lhat he had. pulled in and was

about to 1eLeve himself desplte the fact that he was 11v1ng with hlS glr]fnend less

' than one huna“ed vards from the Bed, Bath & Beyond Store When OfﬁCul uhurma

ran the plate for that car, ‘he noucpd ’I‘rawlhon movmg around in thecar and it

' This is tm same standard Whlch permlts a traffic stop purouanb to 75 Pa.C.8.A. 96308(&»), which
provides:

(b} Authority of police officer.—~Whenever a police officer is:engaged in s systematic
program of checking vehicles or drivers or has reasonable suspicion that a violatien of this
title is occurring or has occurred, he may stop a vehicle, upon request or signal, for the
purpose of checking the vehicle's registration; proof of financial responsibility, vebicle
identification pumber or engine number or the driver's license, or to secure such other
information as the officer may reasonably beheve to be necessary to enforce the provmons of

this titls
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‘éppeared to him that he was attempting to-hide something and when he asked

: T):-avﬂlir_‘\:lzptoi.get‘ out of the'vehic:ke;.he,- noticed a gu.n. underneath the driver’s seat. . -
It is rlear that Officer Shurina had a reagonable suspicion to detain

Travﬁlion sincé.he wa;s not an authorized driver for fhe.yehi_cle_ and that he was in

an area where he wouldsot have been permitted even during normél business

hours. Iu ad\%ﬁma thera: had been. numerous burglarles of com, mefcia&

éstaolmﬁmén falon, g:MeKunight Road i in the precedmg -sever ’11 weeks aud
: lTra\‘ii'}lién%s:gresezxce'-:thege;lé:d:-:.Offme‘r Sh‘-qrma to su-s_pect that another burglary -~ . -
[ ‘might Be ir;ft}'fi‘é‘i?ﬁmoc'é‘sg.o’:f.‘b’ein‘gvcommit’ced.- Thesé facts coupled with 'Tra\fi:-ﬂiqxgis,_-.;; R

- furtivemoyeshentsin thetar and.-the gun being in plain view, provided-foir-thew. ~ - EITEN

"'tna(, W

asesseizure wagnot from & person buffrom a vehiele. For
,rffmclmen* purposes, the police may- conduct a wakrantless search of -
& prGbebls canse exists. Carroll v, UnitedsStates, 267 10.8: 138, -
l 47- 56 5-8:Ct, 980, 69 L.Ed. 543 (1925).Even where a vehicle is essentially

sejzed. at ‘immobilized, the:Fourth Amendment does-not pzeclude N
Walrantless search of it if proLable cause exists, Chambersy. Mgronm 399

118, 4251, 90 S.Ct. 1975, 26 L.EA.23 419 (1970). AVT&‘T&T\H.{:‘SD search-of 4 .
ve}ncle is reasonable under the Fourth Amendmen’f because of the mobility of

a vehicle, Carroll, at 153, 45 8.Ct. 280 and the reduced expectation of privacy
“an individual has i ina vehicle's contents The Umwd States Supreme Court

expl gined: :

One has a lesser-expectation of privacy in a motor vehicle because its function
is transportation.and it seldom serves as one's residence or as the repository
of personai effects.... It travels public thoroughfares where both its occupants

- and its contents gre in plain view. Chadwick, at 12, 97 5.Ct. 2476 (quotation
omitted),

~ The Commonwealth argues we should adopt the federal automobile exception
under Article I, § 8. Constitutional protections are applicable to one's vehicle
under Article 1 § 8. Commoniwealth v. Holzer, 480 Pa, 93..389 A.2d 101, 106
(1978). We have not adopted the full federal automobile exception under
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Article I § 8, id., and decliri¢ to overrule that long-standing p'rece"dent today,
{ esgecmallv because that issue is not specifically before us, but ancﬂlary to the
issue we ave resolvmg ‘

1. _§_ “Whlle manyin our soc1ety have a gl eat fondness for their vehj.clcs. 1t
+ ig too great a leap of logic to conclude that the automobile is eatitled to the - .
' ‘same sanctity as a person's body.” Commonwealth v. Rogers, 678 Pa. 127, 849
A:2d 1185, X191 (2004); see also Holzer, at 106 (expectation of privacy in-one's..
vehicle significantly less than-in one's home or office); Commonwealth v, .
Mangini, 478 Pa. 147, 386.A.2d 482, 487 (1978) (same). We have described - . - - -
two reasons why:exigent circumstances allow. 4 warrautless search.or seizure
ofa wehicle underArticle ], § 8:(1) a vehicle is mobile and its conterntsmay .o b 5 <o
not be found if the police could not immobilizesit until a warrant issecure; . .
“and (2) one.has:aidiminished expectation of privacy with respect:toa vehide, .- .. -
Helzer; at. 106. Thus, even though privacy protections are 1mphcated under -
. Article T:§ 8 the héightened privacy concerns m.volved in a seigure.fronyan_
m : vﬁua] 8 pe1 son are not present where an object is seized from a V(’thlA

‘.r ' Lammonwealth Q. Is/fc(’ree;».’i.‘?.? Pa. 238; 924 A 2d 621 (‘.29— 30 (2087 )

"“?aiiﬂiib*n-;fal‘so ‘mgdnitained that. mculp a.tory statements should hﬂve hr‘ en

T

$67 ,.1m‘e hl. did. Lm’r rmlre them.. ’1he record in. thls casge: cle,aaly revéeals tbat
'I‘z'avﬂkio»n'wa's. aavised- of higMiranda righfs execu‘tixre a waiver of ’those- rights, and 3
poke with Detectlve Bqln_ Bo]_m took notes durmg th1° mterview and ave them _-
Lo, - _ ,
to Travillion Lo review. Travﬂ_lon had no corr'ectmns or additions to those n.otes
Which contained ’I‘ra‘villion’g statement that he shot Fei_gel during the course of ti.le_i
0 bber, As with his other.clairﬁé- of erroz, this éo_n_tention also has no m_erit.
Travﬂl;on 8 fmal cléiin of error.is that thié Court intimidated a defeﬁse _
witness to the point that that Wi;cness refused to testify in support of VTravzz.llion.

Travillion called Raymorid Geeter to testify and elicited some basic information tc

him which included the fact that-on the day prior to Travillion’s arrest by the Ross
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’I‘ownship Police that Gester wasin posseésion of Sus’an Smith’s car and t.hﬁ_t he
was using that vehicle as a jitney. When this information came forwaxrd, t.he
assistént district attofney asl%ed to ép_proach sidebar an_d askéd that Geeter be

| advised of his Fifth Amendﬁmnt .ri"ght's'in light of the possibility'of hing admittiﬁ{f to
o sever al crimes, the least of Whlch Would be operating a jitney and Lhe worst of which
mxc'“ht be MS mvolvemeﬁt in the hoxmclde of Felgel Followmg a chscnsswn m4

4

chamh‘ézf‘s STl rospect to thp pOSulblllt v of Geeter dlsclosmg ineriminating
information,.this Court ‘appointed Gl useppe Rosselh to represent him and adyise
2

hm: of his nghtc 1n hcfht of the pur ported testimony thau he was to gwc Geetm met . -
in thm Co‘ur s chambem w1th Rossellt and no onc else was present. Iollomng ﬂwelr
'mem}mg G gate indicated that ne Wauted to iny roke his Fifth Au enfhnﬂnt ngh‘f :

) ‘-‘s‘imé{*} & b bigen advlse*d by Rosselli that the test umcmy m: mloht give C'ould

: po‘“mﬁ’v/ Lmﬂhcaue hlm in ”the dea'ch of Felgel since he was in the car which had the.

Sl
l"r

‘ml‘v rder weapon in it at’ the tlme that he was usmg that vehicle.

At no time did this Court-ever adv1se Geeter t‘hﬂt it would charge hlm but;
ather, a rlvmr.ld him that any d@molon as to whethpr or not he would be subjecJ to
criminal charges would be made by the Dis*‘u'rict Attoi'ney’.s office. Thié Cou'r'i:, .ra'thexf

than trying to intimidate Geeter, was insuring that his rights were protected by

%)
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appointing an attorney to advise him of what his rig‘h‘ts' and options were with

./-“='-

respect to testifying in this particular case. As with all of Travillion’s clajms of

ervor, this one was also without merit. .

CASHMAN, J.
DATED: -~ 7/6/09. . |
)
\--.
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Addltlonal materlal

- from thls flllng |s -
| availableinthe

Clerk’s Office.



