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CCAPITAL CASE 

QUESTION PRESENTED 

Does California’s Penal Code Section 1018, which bars a capital defendant 

from pleading guilty without the consent of his counsel, violate capital defendants’ 

right to autonomy under the Sixth Amendment to the U.S. Constitution and this 

Court’s decision in McCoy v. Louisiana, 138 S.Ct. 1500 (2018)? 
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PPARTIES TO THE PROCEEDINGS 

The parties to the proceedings below were petitioner, Valdamir Morelos, and 

respondent, the People of the State of California. 

OPINION BELOW 

The opinion of the Supreme Court of California is reported at People v. 

Morelos, 13 Cal. 5th 722 (2022) and is attached as Appendix A. The Court’s order 

denying Mr. Morelos’s petition for rehearing is attached as Appendix B. 

JURISDICTION 

The California Supreme Court issued its opinion in Mr. Morelos’s automatic 

appeal from a judgment of death on August 11, 2022. Appendix A. Mr. Morelos 

timely filed a petition for rehearing. On October 19, 2022, the California Supreme 

Court issued an order denying the petition for rehearing. Appendix B. On January 

10, 2023, Justice Kagan granted petitioner’s application for extension of time within 

which to file a petition for certiorari in this case to March 18, 2023. Appendix C. 

This Court has jurisdiction under 28 U.S.C. § 1257(a). 

CONSTITUTIONAL PROVISIONS INVOLVED 

The Sixth Amendment to the United States Constitution provides, in 

relevant part: “In all criminal prosecutions, the accused shall enjoy . . . the 

Assistance of Counsel for his defence.” 



 

2 

The Fourteenth Amendment to the United States Constitution provides in 

relevant part: “[N]or shall any state deprive a person of life, liberty, or property 

without due process of law; nor deny to any person within its jurisdiction the equal 

protection of the laws.” 

SSTATE STATUTORY PROVISION INVOLVED 

California Penal Code section 1018, attached as Appendix D, provides in 

relevant part: “No plea of guilty of a felony for which the maximum punishment is 

death, or life imprisonment without the possibility of parole, shall be received from 

a defendant who does not appear with counsel, nor shall that plea be received 

without the consent of the defendant’s counsel.” 
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  STATEMENT OF THE CASE 

Petitioner Valdamir Fred Morelos was convicted after a bench trial of one 

count of murder along with three special circumstances and sentenced to death.1 At 

issue here is the trial court’s ruling that Mr. Morelos was barred from entering a 

guilty plea without the consent of his counsel by California Penal Code section 1018, 

which provides that: 

No plea of guilty of a felony for which the maximum punishment is 
death, or life imprisonment without the possibility of parole,2 shall be 
received from a defendant who does not appear with counsel, nor shall 
that plea be received without the consent of the defendant’s counsel. 

A. Procedural History 

From the time he was arrested, Mr. Morelos stated his desire to enter a 

guilty plea. Mr. Morelos was taken into custody on October 20, 1992, and 

immediately admitted the crime, led officers to the victim’s body, and gave two 

detailed confessions to police interrogators. 1 RT 163-165, 187-189, 195-198, 202-

203, 251-252; see also 2 SCT 1-251 (Ex. 11A, 11B, 12AA, 12BB, 12CC).3 During 

 

1 The facts of the crime and trial, which are largely not relevant to the issues raised 
in this petition, are set forth in the California Supreme Court’s opinion at Morelos, 
13 Cal.5th at 727-732. 
2 As Mr. Morelos was subject to the death penalty and sentenced to death, the 
constitutionality of the portion of the statute governing life without parole 
sentences is not before the Court in this petition for certiorari. 
3 “CT” refers to the Clerk’s Transcript, preceded by volume number.  “SCT” refers to 
the supplemental Clerk’s Transcript. “RT” refers to the superior court Reporter’s 
Transcript as originally filed, preceded by the volume number. Other shorter 
transcripts that are not part of a Reporter’s Transcript volume are referred to by the 
date of the proceeding, followed by the page number. 
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interrogation, Mr. Morelos told the officers: “I’m gonna plead guilty[.]” 2 SCT 158 

(Ex. 12AA). 

The Santa Clara County Public Defender’s Office was appointed to represent 

Mr. Morelos on October 23, 1992. 1 SCT 101; 4 SCT 160.  On February 22, 1993, the 

municipal court held a closed hearing to consider Mr. Morelos’s first motion to 

substitute counsel pursuant to People v. Marsden, 2 Cal. 3d 118 (1970) (Marsden). 1 

SCT 114, 116. The court denied the Marsden motion. 1 SCT 116. A second Marsden 

hearing was held on June 14, 1993, after which the court deferred ruling on the 

motion in light of defense counsel’s pending request to suspend proceedings for a 

determination of Mr. Morelos’s competency. 1 SCT 121-122; 4 SCT 165; 7/6/93 RT 7-

8; 8/23/93 RT 3-4. 

On July 6, 1993, Mr. Morelos asked the trial court for “pro per status” to get 

more access to the law library to research “pleading guilty.” 7/6/1993 RT 7. Mr. 

Morelos noted that he had already talked to the court about this issue several 

weeks earlier. 7/6/1993 RT 7. The court denied the request in light of the then-

pending competency proceedings. Id. Mr. Morelos insisted that he would be found 

competent, fire his attorney, and plead guilty. 7/6/93 RT 8. 

BB. Denial of Mr. Morelos’s Request to Plead Guilty 

After Mr. Morelos was found to be competent to stand trial (1 SCT 137; 

9/22/93 RT 1-2), he withdrew his Marsden motion (1 SCT 138; 10/4/93 RT 2-3). Mr. 

Morelos, through his counsel Mary Yale Fukai, reported to the municipal court that 
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it was his “desire to enter a plea of guilty to the charges, and to proceed to the 

penalty phase.” 10/4/93 RT 3. Fukai informed the court that she had made clear to 

Mr. Morelos that California law barred him from pleading guilty without her 

consent: 

I’ve explained to him that under California law, he cannot represent 
himself and plead guilty in a death penalty eligible case and he cannot 
plead guilty without – with counsel – without counsel’s concurrence.  
And I’ve explained to him that I believe that my ethical obligation as 
his attorney requires that I object to and not concur in any change of 
plea in this matter. 
. . . 
My understanding under 1018 of the Penal Code is that someone 
charged in a capital case cannot plead guilty without counsel and if 
they chose to plead guilty, counsel were prepared to concur in that, 
that that would be possible, but I think our conflict comes down to that 
I refuse to agree to Mr. Morelos proceeding in that fashion. 

10/4/93 RT 3-4. The court requested briefing on whether Penal Code section 1018 

barred Mr. Morelos from pleading guilty without the consent of counsel. 10/4/93 RT 

4-5. 

Defense counsel argued that under Penal Code section 1018 and the 

California Supreme Court’s decision in People v. Chadd, 28 Cal. 3d 739 (1981) a 

trial court cannot accept a defendant’s plea of guilty to a charged capital offense 

unless he is represented by, and has the consent of, counsel. 1 SCT 139-141; 10/4/93 

RT 4. The prosecution agreed. 10/27/93 RT 3. Mr. Morelos submitted his own 

“points and authorities” to the court opposing his counsel’s position. 1 SCT 143-149. 

Petitioner explained that he was “looking for a way to plead guilty, or get an 

attorney who will consent . . . .” 1 SCT 147. He emphasized that the choice should 
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“lay in the hands of the accused being that he is in front of the court . . . .” 1 SCT 

144. The court ruled that under section 1018 and Chadd, Mr. Morelos could not 

plead guilty to the charges without his counsel’s consent. 10/27/93 RT 3-4. 

A preliminary hearing was then held, and on December 16, 1993, Mr. 

Morelos was held to answer on all charges in the superior court. 1 CT 3; 2 CT 336, 

342. On December 27, 1993, Mr. Morelos, who was still represented by Fukai, 

waived arraignment and entered a plea of not guilty. 2 CT 355; 12/27/93 RT 1. 

On May 18, 1994, Fukai was replaced as counsel of record by another public 

defender, John Aaron, who was himself subsequently replaced by public defender 

Francis Cavagnaro. 2 CT 360; 5/18/94 RT 1; 2 CT 388-392. On July 5, 1995, 

Cavagnaro informed the superior court that Mr. Morelos intended to move to 

discharge counsel and represent himself.4 7/5/95 RT 2-3. On July 19, 1995, the court 

granted petitioner’s request to represent himself pursuant to Faretta v. California, 

422 U.S. 806 (1975). 2 CT 404-409; 7/19/95 RT 3-14. 

Approximately one week later, Mr. Morelos called the prosecutor and 

informed him that he wanted to plead guilty. 7/27/95 RT 29. The prosecutor did not 

“feel comfortable proceeding with a guilty plea” from petitioner because the law 

“bar[s] a capital defendant . . . – even a capital defendant that represents himself 

 

4 During his testimony at the penalty phase, Mr. Morelos stated that he had found 
Cavagnaro “very competent” but that Cavagnaro would not allow him to plead 
guilty. 2 RT 510. 
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under a Faretta waiver” from pleading guilty. 7/27/95 RT 30. The prosecutor 

announced the same day that both parties wished to waive a jury for both phases of 

trial, but the superior court, Judge John T. Ball, refused to accept a waiver for the 

penalty phase. 7/27/95 RT 30-31. A judge was then found who would accept a jury 

waiver for both phases of trial, and that judge was assigned to the case. 2 CT 427; 

8/9/95 RT 46 (Judge Ball stating that he understands Judge Creed is the only 

superior court judge in the county willing to accept both a guilt and penalty phase 

jury trial waiver). Mr. Morelos then waived his right to a jury at both phases of his 

trial.5 2 CT 427, 3 CT 528-530, 552-553; 8/11/95 RT 48-50; 1 RT 1-2, 2 RT 329. 

On December 20, 1995, Mr. Morelos requested advisory counsel. 12/20/95 RT 

3-6. The court denied his request. Id. At the guilt phase of his trial, Mr. Morelos 

waived opening statement and cross-examination of all of the prosecution’s 

witnesses. 3 CT 528; 1 RT 23; 1 RT 76, 105, 128, 150, 169, 173, 186, 251, 260. Prior 

to Mr. Morelos’s testimony, the prosecutor and petitioner agreed on a “line of 

questioning” that would cover “issues not already covered.” 2 RT 269. On January 9, 

1996, the court found defendant guilty and found true the special circumstance 

allegations. 3 CT 537-538; 2 RT 324-325. 

 

5 Mr. Morelos’s claim that his waiver of his right to a jury trial at the guilt and 
penalty phases of his trial was not knowing and intelligent was rejected by the 
California Supreme Court over the dissent of Justice Liu. See Morelos, 13 Cal.5th at 
750-759; id. at 770-779 (Liu, J., dissenting). 
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At the penalty phase, Mr. Morelos again waived opening statement. He 

recalled one prosecution witness, eliciting additional aggravating evidence, and 

presented no mitigating evidence. 2 RT 329, 454-456. Mr. Morelos took the stand 

and reiterated that he had wished to plead guilty since before the preliminary 

hearing, but his counsel would not consent. 2 RT 510-511. 

RREASONS FOR GRANTING THE WRIT 

THE WRIT SHOULD BE GRANTED TO DECIDE WHETHER THE 
CONSENT-OF-COUNSEL REQUIREMENT IN CALIFORNIA 
PENAL CODE SECTION 1018 CONFLICTS WITH THIS COURT’S 
HOLDING IN MCCOY V. LOUISIANA ON AN IMPORTANT 
QUESTION OF FEDERAL CONSTITUTIONAL LAW 

In McCoy v. Louisiana 138 S.Ct. 1500 (2018), this Court held that the Sixth 

Amendment demands that with individual liberty – and, in capital cases, life – at 

stake, it is the defendant’s prerogative, not counsel’s, to decide on the objective of 

his defense. Id. at 1505. Under McCoy, “whether to plead guilty” is among the 

fundamental decisions about the objective of the defense that is “reserved for the 

client” and that cannot be overruled by his attorney. Id. at 1508. 

Mr. Morelos wished to plead guilty in this capital trial, but his counsel was 

permitted to overrule his choice of plea in violation of McCoy and of Mr. Morelos’s 

Sixth Amendment right to autonomy. The California Supreme Court upheld this 

decision, concluding that California Penal Code section 1018, which requires 

defense counsel’s consent to entry of a capital defendant’s guilty plea, is not 

inconsistent with McCoy or the Sixth Amendment. Cal. Penal Code, section 1018. 
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California is an outlier among the states and the federal government in permitting 

counsel to usurp a capital defendant’s prerogative to choose the objective of his 

defense. This Court should grant this petition to settle this important question of 

federal law. 

AA. California Penal Code Section 1018’s Requirement of Counsel ’s 
Consent to Entry of a Guilty Plea in a Capital Case Violates the 
Sixth Amendment Right to Autonomy and This Court’s Recent 
Holding in McCoy v. Louisiana 

California Penal Code section 1018’s prohibition on accepting a guilty plea 

from a capital defendant without the consent of his counsel is inconsistent with the 

Sixth Amendment to the United States Constitution as interpreted by this Court. 

The Sixth Amendment guarantees to a defendant the right to “his defence.” 

U.S. Const. amend. VI (emphasis added). Interpreting this language, this Court has 

repeatedly concluded that the “right to defend is personal.” Faretta, 422 U.S. at 834 

(italics added); see also McCoy, 138 S.Ct. at 1507, quoting Faretta, 422 U.S. 806. It 

“is given directly to the accused; for it is he who suffers the consequences if the 

defense fails.” Faretta, 422 U.S. at 819-820. Because it is the accused’s defense and 

his fate that hangs in the balance, “certain decisions regarding the exercise or 

waiver of basic trial rights are of such moment that they cannot be made for the 

defendant by a surrogate.” Florida v. Nixon, 543 U.S. 175, 187 (2004). Among these 

decisions is “whether to plead guilty.” Jones v. Barnes, 463 U.S. 745, 751 (1983). 

This Court recently applied these precepts in a capital case and held that the 

choice of plea is at the core of a capital defendant’s right to set the objectives of his 
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defense. In McCoy, the capital defendant pleaded not guilty and insisted on a jury 

trial. Id. at 1506-1507. His attorney believed that the evidence against McCoy was 

overwhelming and advised McCoy to concede guilt and request leniency at the 

penalty phase. Id. at 1506. McCoy refused. Id. At trial, during his opening 

statement counsel for McCoy conceded that McCoy had killed the victims and 

reiterated this concession in closing argument. Id. at 1506-1507. McCoy was 

convicted of three counts of first-degree murder. Id. at 1507. At the penalty phase, 

counsel again conceded that his client committed the crimes, but urged a life 

sentence in light of McCoy’s mental and emotional issues. Id. The jury sentenced 

McCoy to death. Id. 

This Court reversed. The Court began with the principle that the Sixth 

Amendment right to defend is “personal” and a “defendant’s choice in exercising 

that right must be honored out of that respect for the individual which is the 

lifeblood of the law.” McCoy, 138 S.Ct. at 1507 (internal quotation marks omitted). 

As this Court explained, the Sixth Amendment refers to the “assistance” of counsel, 

“and an assistant, however expert, is still an assistant.” Id. at 1508 (quoting 

Faretta, 422 U.S. at 819-820). 

Criminal defense counsel and his or her client therefore have different 

purviews. When a defendant proceeds with counsel, the management of the trial is 

within counsel’s province. Other decisions, however, are fundamental and “reserved 

for the client – notably, whether to plead guilty[.]” Id. at 1508 (citing Jones, 463 

U.S. at 751). A defendant’s decision whether to plead guilty is not a strategic choice 
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about how best to achieve his objectives, it is a choice about what his “objectives in 

fact are.” Id. at 1508 (italics in original). McCoy thus held that the Sixth 

Amendment guarantees a capital defendant the right to choose the objectives of his 

defense, including whether or not to plead guilty, and prohibits counsel from 

usurping that right. Id. at 1509. 

Nonetheless, in affirming the denial of Mr. Morelos’s request to plead guilty, 

the California Supreme Court rejected Mr. Morelos’s claim that the usurpation of 

his choice of plea by counsel violated McCoy. The California Supreme Court adhered 

instead to its prior decisions holding that section 1018’s requirement of counsel’s 

consent to a guilty plea is not inconsistent with the Sixth Amendment. See Morelos, 

13 Cal. 5th at 749-750 (citing Chadd, 28 Cal. 3d at 53; People v. Alfaro, 41 Cal. 4th 

1277, 1300 (2007)). Characterizing McCoy’s holding that some decisions are 

reserved for the client, including “whether to plead guilty,” as “passing dictum,” it 

held McCoy did not provide “a credible basis for overruling our longstanding 

precedent upholding the constitutionality of section 1018.” Id. at 749. The California 

Supreme Court concluded that because McCoy “did not consider a defendant’s wish 

to admit guilt,” its reasoning did not apply to a defendant’s desire to plead guilty. 

Id. 

The California Supreme Court thus distinguished Mr. Morelos’s request from 

McCoy on the grounds that the defendant in McCoy wished to “maintain his 

innocence,” while Mr. Morelos wished to plead guilty. This reasoning is 

fundamentally inconsistent with McCoy. While McCoy involved a defendant who 
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wished to assert his innocence, it applies equally to defendants who wish to plead 

guilty. McCoy characterized the Sixth Amendment guarantee at issue as the right 

to “autonomy” and to choose the objectives of one’s own defense, not merely the 

right to assert one’s innocence. McCoy, 138 S.Ct. at 1511 (characterizing the issue 

as “violation of McCoy’s protected autonomy right”); see also id. at 1508-1511 

(repeatedly referring to the right at issue as “autonomy”). According to McCoy, 

“whether to plead guilty” is a decision for the client, not his counsel, in accordance 

with his autonomy to decide the objective of the defense. Id. at 1508. 

Moreover, the California Supreme Court’s interpretation does not contend 

with the traditional “allocation of responsibilities” between counsel and client that 

“the high court recognized in McCoy.” People v. Amezcua and Flores, 6 Cal. 5th 886, 

926 (2019) (citing McCoy, 138 S.Ct. at 1508). As McCoy noted, while “[t]rial 

management is the lawyer’s province,” “whether to plead guilty” is a fundamental 

decision reserved for the client that cannot be made for him by counsel. McCoy, 138 

S.Ct. at 1508. 

This Court also made clear that a capital defendant’s right to autonomy is not 

dependent on whether he will exercise it in a way that increases the likelihood of a 

life sentence. This Court did not question that McCoy’s counsel “reasonably 

assess[ed] a concession of guilt as best suited to avoiding the death penalty.” McCoy, 

138 S.Ct. at 1508. But, as this Court explained, “an accused may insist upon 

representing herself—however counterproductive that course may be,” id. at 1507, 

and may similarly “refuse to plead guilty in the face of overwhelming evidence[.],” 
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id. at 1508. It is the client, not counsel, that decides what his own best interests are, 

and whether those interests include prioritizing the likelihood of a life sentence. 

The defendant in McCoy was entitled to choose the objective of his defense even if 

his choice was counterproductive and made a death sentence more likely. Mr. 

Morelos had that same right – that is, the right to decide whether to plead guilty 

without interference by counsel. McCoy, 138 S.Ct. at 1508. 

Section 1018’s requirement cannot be reconciled with the Sixth Amendment’s 

guarantee that the choice whether to plead guilty is “reserved for the client.” 

McCoy, 138 S.Ct. at 1508. The consent requirement deprived Mr. Morelos of his 

constitutionally-protected “[a]utonomy to decide . . . the objective of the defense” 

and permitted it to be usurped by counsel. Id. As in McCoy, petitioner received 

advice from his counsel about which plea to enter. As in McCoy, counsel and client 

disagreed about the appropriate plea. Mr. Morelos, like the defendant in McCoy, 

was clear and vocal about which plea he wished to enter. And, as in McCoy, the trial 

court unconstitutionally permitted defense counsel to usurp control of petitioner’s 

decision whether or not to plead guilty. 

Mr. Morelos is not alone – capital defendants in California have been 

repeatedly deprived of their federal constitutional right to autonomy by the consent-

of-counsel requirement, including since McCoy was decided. See, e.g., People v. 

Frederickson, 8 Cal. 5th 963, 990 (2020) (defendant complaining to superior court 

that “[j]ust because my attorneys have refused to join my plea pursuant to [section] 

1018 does not alter the truth. The truth is that I have attempted to plead guilty . . . 
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.”); Chadd, 28 Cal. 3d at 753; Alfaro, 41 Cal. 4th 1277 at 1300. This Court must 

grant the writ to make clear that a defendant’s Sixth Amendment right to 

autonomy includes the right to choose his own plea – even if counsel does not agree, 

and even if his choice is counterproductive. 

BB. Under McCoy v. Louisiana, California’s Claimed Interest in the 
Reliability of Death Judgments Cannot Justify Penal Code 
Section 1018’s Violation of Capital Defendants’ Right to 
Autonomy 

In ruling that defense counsel may usurp a defendant’s right to choose his 

plea, the California Supreme Court has repeatedly held that Penal Code section 

1018’s infringement on a defendant’s right to control his or her own defense is 

justified by the state’s interest in reliable and unmistaken death judgments. McCoy 

has made clear that an interest in protecting the reliability of death judgments 

cannot justify a rule permitting counsel to usurp a defendant’s choice of plea. 

In denying Mr. Morelos’s claim, the California Supreme Court relied on its 

previous decision in Chadd upholding the constitutionality of section 1018’s 

consent-of-counsel requirement. In Chadd, the Court concluded that the consent-of-

counsel requirement was adopted by the Legislature in 1973 “as a further 

independent safeguard against erroneous imposition of a death sentence.” Chadd, 

28 Cal. 3d 739, 749-750. The Court allowed that “the decision as to how to plead to a 

criminal charge is personal to the defendant.” Id. at 747. But it rejected the 

argument that the statute unconstitutionally allows counsel to “veto” his client’s 

fundamental decision to plead guilty, holding that that contention “fail[ed] to 
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recognize the larger public interest at stake in pleas of guilty to capital offenses,” 

including the state’s strong interest in reliable and unmistaken death judgments. 

Id. at 747-750, 753. The California Supreme Court echoed Chadd’s reasoning in Mr. 

Morelos’s case, concluding that “the danger of erroneously imposing a death 

sentence outweighs the minor infringement” of autonomy “when defendant’s right 

to plead guilty in capital cases is subjected to the requirement of his counsel’s 

consent.” Morelos, 13 Cal. 5th at 749. 

But in McCoy, this Court held that the choice of the objectives of the defense, 

including the choice of plea, is “personal” to the defendant and “guarantee[d]” by the 

Sixth Amendment. McCoy, 138 S.Ct. at 1505. This Court emphasized that the Sixth 

Amendment protects a defendant’s right to choose his own plea even when his 

choice is “counterproductive,” and held that reversal is required regardless of 

whether defendant is prejudiced by denial of his right to plead guilty. See McCoy, 

138 S.Ct. at 1505, 1507-1508, 1511. This Court thus acknowledged that permitting 

a defendant to exercise his autonomy right to choose his own plea may lead to 

adverse consequences for the defendant, but a defendant must nonetheless be 

permitted to choose the objective of his defense. 

McCoy was, moreover, a capital case. McCoy’s preferred course of vigorously 

protesting his innocence in the face of overwhelming evidence might well have 

harmed his interests at the penalty phase of the trial, as well as the state’s interest 

in the reliability of the death judgment. The Eighth Amendment’s heightened 

reliability requirement applies to both the guilt and penalty phases of a capital 
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trial. See Beck v. Alabama, 447 U.S. 625, 638 (1980) (Eighth Amendment reliability 

applies to both phases of trial). Reliability at the penalty phase is affected by the 

extent to which jurors are able to consider a full and accurate picture of the 

evidence relevant to whether the defendant should live or die, including the 

defendant’s “character and record . . . and the circumstances of the particular 

offense.” See Woodson v. North Carolina, 428 U.S. 280, 304 (1976). 

A capital defendant’s decision to deny all involvement in the killings at the 

guilt phase despite overwhelming evidence makes a jury significantly less likely to 

consider and give weight to mitigating evidence presented at the penalty phase, 

reducing the reliability of the penalty phase judgment. See Scott E. Sundby, The 

Capital Jury and Absolution: The Intersection of Trial Strategy, Remorse, and the 

Death Penalty, 83 Cornell L. Rev. 1557, 1594 (1998) (“denial defense” at guilt phase 

makes jurors likely to dismiss mitigating evidence of mental impairment and child 

abuse at penalty phase as further attempt to avoid responsibility); see also John H. 

Blume et. al., Competent Capital Representation: The Necessity of Knowing and 

Heeding What Jurors Tell Us About Mitigation, 36 Hofstra L. Rev. 1035, 1044 

(2008) (competent capital representation requires integrating guilt and penalty 

phase defenses). McCoy nonetheless held that defendant was guaranteed the right 

not to have his “counterproductive” decision to deny involvement in the killings 

overruled by counsel. The choice of plea in a capital case is personal and 

fundamental to the accused and must be respected – even if counsel does not agree, 
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and even if the defendant’s choice has some impact on the state’s interest in the 

reliability of death judgments. 

This is not to suggest that a guilty plea in a capital case will necessarily be 

counterproductive. To the contrary, a defendant who decides to accept responsibility 

for his crimes by pleading guilty and then present mitigating evidence at the 

penalty phase may successfully obtain a life sentence. See, e.g., Maya Yang, 

Parkland shooter pleads guilty to 17 counts of murder, The Guardian (Oct. 20, 

2021), https://www.theguardian.com/us-news/2021/oct/20/nikolas-cruz-plead-guilty-

murder-parkland-florida-high-school (defendant Nikolas Cruz pled guilty and 

“apologized for his crimes” allowing his attorneys to “turn their focus to saving him 

from a death sentence”); Laurel Wamsley, A jury recommends life in prison for 

Parkland shooter Nikolas Cruz, National Public Radio (Oct. 13, 2022), 

https://www.npr.org/2022/10/13/1128216085/parkland-shooter-nikolas-cruz-

sentenced#. 

Nor are guilty pleas in capital cases inherently unreliable. Unlike in some U.S. 

jurisdictions, defendants may plead guilty in capital cases in California.6 See Cal. 

 

6 Arkansas does not permit capital defendants to plead guilty. See Ark. R. Crim. P. 
31.4; Ark. Code Ann. § 5-4-608. The U.S. military bars guilty pleas when death is 
mandatory. See 10 U.S.C. § 845, Art. 45(b) (UCMJ) (“[a] plea of guilty . . . may not 
be received to . . . an offense for which the death penalty is mandatory”). That 
California might also permissibly choose to bar guilty pleas entirely in capital cases 
does not suggest that it may therefore permit counsel to usurp a capital defendant’s 
choice of plea. Although the federal Constitution may not afford a particular right to 
a defendant, once the state confers it, it is subject to constitutional requirements. 
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Pen. Code, § 1018; People v. Rices, 4 Cal. 5th 49, 54 (2017) (noting that defendant 

pled guilty). California is also not prevented from taking other measures to ensure 

reliability of death judgments. Along with the protections that apply to every guilty 

plea,7 other jurisdictions have imposed additional requirements on guilty pleas in 

capital cases to ensure reliability.8 

 

There is no federal constitutional right to an appeal, but once conferred, it becomes 
subject to the requirements of the federal Constitution. See Rinaldi v. Yeager 384 
U.S. 305, 310 (1966) (states not required to establish appellate review, but having 
done so it is subject to Equal Protection Clause); Evitts v. Lucey, 469 U.S. 387, 393 
(1985) (no constitutional requirement for states to grant appeals as of right to 
criminal defendants, but once created must comport with Due Process and Equal 
Protection). And though there is no federal constitutional right to a plea bargain, 
once that right is conferred by a state, a criminal defendant is entitled to effective 
assistance of counsel during plea bargaining. See Missouri v. Frye, 566 U.S. 134, 
140-144 (2012) (defendant has no right to plea bargain but where plea bargaining 
permitted Sixth Amendment right to effective assistance of counsel applies); Lafler 
v. Cooper, 566 U.S. 156, 162 (2012) (Sixth Amendment right to counsel extends to 
plea bargaining process). Having conferred on capital defendants the opportunity to 
plead guilty, California may not violate defendants’ right to autonomy by permitting 
counsel to usurp a defendant’s choice of plea. 
7 For example, counsel in every case has a duty to investigate, confer, and advise his 
client regarding what plea to enter. See In re Williams, 1 Cal. 3d 168, 175 (1969). A 
guilty plea must be knowing, intelligent, and voluntary. See Boykin v. Alabama, 
395 U.S. 238, 240-244 (1969); People v. Collins, 26 Cal. 4th 297, 308 (2001). The 
defendant must be competent to enter a plea. See Godinez v. Moran, 509 U.S. 389, 
396 (1993). This court has recognized that, in light of the requirements applying to 
guilty pleas, there is generally no more reason to “question the accuracy and 
reliability” of guilty pleas than there is to question the soundness of the results 
reached at trial. Brady v. United States 397 U.S. 742, 749, 757-758 (1970). 
8 Pennsylvania requires appellate review for sufficiency of the evidence of all guilty 
pleas in capital cases. See, e.g., Com. v. Fears, 575 Pa. 281, 292 (2003). Other states 
require that the penalty phase determination must be made by a jury if conviction 
was by guilty plea. See, e.g., La. Code Crim. Proc. Ann. art. 557(A); Nev. Rev. Stat. 
Ann. § 175.552(1)(b); N.C. Gen. Stat. Ann. § 15A-2000. Alabama requires that 
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Indeed, implicit in the California Supreme Court’s decisions upholding Penal 

Code section 1018 is an assumption that, as a practical matter, the consent 

requirement of section 1018 does reduce the danger of erroneously imposing death 

judgments. In fact, by fostering conflict between capital defendants and their 

counsel, the consent requirement may have the perverse effect of reducing the 

reliability of death verdicts. In this case, the conflict created by the consent 

requirement contributed to petitioner’s decision to discharge his counsel and 

represent himself throughout the remainder of his trial. See 7/6/93 RT 8; 7/27/95 RT 

29. Mr. Morelos is not the only capital defendant in California to have made this 

choice. See, e.g., People v. Miracle, 6 Cal. 5th 318, 327 (2018) (“Defendant further 

confirmed that he was comfortable with Carty’s representation of him, but because 

Carty was not willing to consent at that point in time to a guilty plea and an 

admission of the special circumstances allegations, defendant wanted to represent 

himself”); People v. Daniels, 3 Cal. 5th 961, 973-74 (2017) (“‘I am Respectfully 

Requesting that I be allowed to withdraw my ‘Not Guilty’ Plea and enter a ‘Guilty 

Plea.’  I am also Requesting that I Be allowed to Represent myself . . .’”). 

The trial that ensues after a defendant who is barred from pleading guilty 

discharges counsel and proceeds unrepresented throughout both phases of a capital 

 

capital defendants plead guilty before a jury that must then determine defendant is 
guilty beyond a reasonable doubt, though it may consider the guilty plea as 
evidence. See Ala. Code § 13A-5-42. 
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trial is not certain or even likely to be more reliable. Mr. Morelos’s own case 

illustrates that denying him the right to plead guilty did not result in a more 

reliable judgment of death. After discharging counsel and having his request for 

advisory counsel denied, Mr. Morelos not only did nothing to contest the 

prosecution’s case at either the guilt or penalty phases of his trial, but acted as a 

second prosecutor and consulted with the district attorney throughout the trial. 

Without the benefit of the advice of counsel, he waived his right to a jury at both 

phases of his trial and his Fifth Amendment rights. See 2 CT 427; 3 CT 528-530, 

552-553; 8/11/95 RT 48-50; 1 RT 1-2; 2 RT 329. McCoy establishes that the choice of 

plea in a capital case is personal and fundamental to the accused and cannot be 

usurped by counsel, even if the defendant’s choice may reduce the reliability of the 

death judgment. Nonetheless, the practice of other states and the resultant trial in 

this case suggests that invalidation of the consent-of-counsel requirement will not 

inevitably reduce the reliability of capital guilty pleas in California. 

The California Legislature may well have intended the consent-of-counsel 

requirement in Penal Code section 1018 as a reasonable compromise between a 

defendant’s Sixth Amendment right to autonomy and the state’s interest in 

reliability. But, as this Court held in McCoy, the Sixth Amendment to the U.S. 

Constitution requires a different balance when it comes to a defendant’s autonomy 

right to choose whether to plead guilty. Because the consent-of-counsel requirement 

improperly permits counsel to usurp a defendant’s choice of plea, it is invalid, and 

this Court should grant certiorari to so hold. 
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CC. California is an Outlier in Permitting Defense Counsel to Usurp a 
Capital Defendant’s Choice of Plea 

California’s bar on guilty pleas by capital defendants without the consent of 

their counsel makes it an outlier among U.S. jurisdictions with the death penalty. 

Of the 29 U.S. jurisdictions with the death penalty, all but one allows capital 

defendants to plead guilty.9 As discussed supra, fn. 6, Arkansas does not. Of the 

jurisdictions other than California that allow capital defendants to plead guilty, 

petitioner has found none that require defense counsel’s consent to entry of a guilty 

plea. Cf., supra, fn. 8, fn. 9; see also, e.g., Dunlap v. Commonwealth, 435 S.W.3d 

537, 560, 563 (Ky. 2013), abrogated on other grounds by Abbott, Inc. v. Guirguis, 

626 S.W.3d 475 (Ky. 2021) (finding guilty plea knowing and intelligent in capital 

case in which defendant pled guilty despite the disagreement of his counsel); 

Richard J. Bonnie, The Dignity of the Condemned, 74 Va. L. Rev. 1363, 1370, fn. 18 

(1988). 

 

9 Ala. Code § 13A-5-42; Ariz. R. Crim. P. 17.1(e); State v. Ovante, 291 P.3d 974, 978-
979 (Ariz. 2013); Fla. Stat. Ann. § 921.141(1); Ga. Code Ann. § 17-10-32; Idaho Code 
Ann. § 19-2515(5)(a); Ind. Code Ann. § 35-50-2-9(d); Kan. Stat. Ann. § 22-3210; Ky. 
R. Crim. P. 8.08; La. Code Crim. Proc. Ann. art. 557(A); Miss. Code. Ann. § 99-19-
101; Mo. Ann. Stat. § 565.006; Mont. Code Ann. § 46-18-301(1); Neb. Rev. Stat. Ann. 
§ 29-2520(2)(b)(i); Nev. Rev. Stat. Ann. § 175.552(1)(b); N.C. Gen. Stat. Ann. § 15A-
2000; Ohio Crim. R. 11(C)(3); Okla. Stat. Ann. tit. 21, § 701.10; Or. Rev. Stat. Ann. § 
163.150(1)(a); 42 Pa. Stat. and Cons. Stat. § 9711(b); S.C. Code Ann. § 16-3-20(A)-
(B); S.D. Codified Laws § 23A-27A-4; Tenn. Code Ann. § 40-4-103; Bates v. State, 
973 S.W.2d 615, 631 (Tenn. Crim. App. 1997); Fuller v. State, 253 S.W.3d 220, 225-
226 (Tex. Crim. App. 2008); Utah Code Ann. § 76-3-207(1)(a); Wyo. Stat. Ann. § 6-2-
102; 18 U.S.C. § 3593(b); 10 U.S.C. § 845, Art. 45(b) (UCMJ). 
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As discussed above, some states impose additional requirements to ensure 

that guilty pleas in capital cases are reliable and lead to reliable penalty verdicts. 

See supra, fn. 8. But no other state has chosen to ensure reliability by permitting 

counsel to usurp a defendant’s choice of plea. Penal Code section 1018’s consent-of-

counsel requirement “represents a unique exception to the traditional 

understanding that decisions about what plea to enter are reserved exclusively to 

the client.” Bonnie, The Dignity of the Condemned, supra, at 1370, fn. 18. 

California has the largest death row population in the nation and will 

continue to apply Penal Code section 1018 to deprive defendants of their Sixth 

Amendment right to autonomy absent this Court’s intervention. The issue 

presented here is well-defined and will not benefit from further development in the 

California Supreme Court or other state courts. Certiorari is necessary to bring 

California into compliance with the Sixth and Fourteenth Amendments by 

invalidating the consent-of-counsel requirement in Penal Code section 1018 and 

restoring to capital defendants the prerogative to choose the objective of their 

defense. 
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CCONCLUSION 

Wherefore, petitioner respectfully requests that this Court grant the petition 

for a writ of certiorari and reverse the judgment of the Supreme Court of California 

affirming his death sentence. 

Dated: March 17, 2023 
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AAPPENDIX A 

People v. Morelos, 13 Cal. 5th 722 (2022) 
California Supreme Court Opinion, 

August 11, 2022 
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AAPPENDIX B 

People v. Morelos, Case No. S051968 
California Supreme Court Order Denying Petition for Rehearing, 

October 19, 2022
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AAPPENDIX C 

Letter of the Supreme Court Informing Counsel that the Application 
for Extension of Time to File Petition for Writ of Certiorari has been 

Granted to March 18, 2023
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AAPPENDIX D 

California Penal Code section 1018 
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