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Earnest Gibson, IV federal prisoner # 24390-379, was convicted of
conspiracies relating to healthcare fraud defrauding the Government and
paying kickbacks, and money laundermg, along with two substantive counts
of paying kickbacks. He was sentenced to 240 months in prison. He now
seeks a certificate of appealability (COA) to appeal the district court’s denial
of his Federal Rule of Civil Procedure 6Q(b) motion, which challenged the
district court’s denial of his 28 U.S.C, § 2255 motion contesting the validity
of that sentence. Gibson contends that the district court erred in denying
relief on his claim that trial counsel rendered ineffective assistance by failing
to investigate and challenge the Government’s theory that his business -
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constituted an offsite Partial Hospitalization Program (PHP) subject to more
stringent requirements under Medicare. Although Gibson raised other -
claims in his Rule 60(b) motion, he has not briefed them before this court,

and they are deemed abandoned. See Hughes v. Johnson, 191 F.3d 607, 613
(5th Cir. 1999).

A COA may issue if a prisoner makes “a substantial showing of the

denial of a constitutional right.” 28 U.S.C. § 2253(c)(2); see Slack v.
McDaniel, 529 U.S. 473, 484 (2000). To obtain a COA, Gibson must

establish that reasonable jurists would find the decision to deny relief

debatable or wrong. See Slack, 529 1.S. at 483-84. To obtain a COA from _ |
the denial of a Rule 60(b) motion, a prisoner must demonstrate that |
reasonable jurists could debate whether the district court abused its

discretion in denying him relief from the judgment. Hernandez v. Thaler, 630

F.3d 420, 428 (5th Cir. 2011).

|
|
| _ |
Gibson has not made the required showing. Accordingly, his motion ‘
fora COAis DENIED. ‘

[s/ Catharina Haynes
CATHARINA HAYNES
United States Circuit Judge
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A jury convicted Earnest Gibson IV (Gibson IV)! on five counts of Medicare and Medicaid
fraud. In June 2015, he was sentenced to a 240-month prison term and ordered to pay
$7,518,480.11 in restitution. (Docket Entry No. 510). The Fifth Circuit affirmed Gibson IV’s
convictions and sentences in November 2017. United States v. Gibson, 875 F.3d 179 (5th Cir.
2017), cert. denied, 138 S. Ct. 2664 (2018). Gibson 1V then filed a motion to vacate, set aside, or
correct his conviction and sentence under 28 U.S.C. § 2255, (Docket Entry No. 776), which this
court denied. (Docket Entry Nos. 832, 833). Gibson IV now moves for reconsideration of that
order. (Docket Entry No. 842). Gibson IV’s motion is denied for the reasons explained below.
I Background

. .The Fifth Circuit summarized the background of the case in its decision affirming Gibson

IV’s convictions and sentences:

This case presenfs another inétance of Medicare fraud involving Partial

Hospitalization Programs (PHPs). PHPs are outpatient programs designed to

provide daily, intensive treatment for patients suffering from an “acute

exacerbation” of a chronic mental disorder. Houston’s Riverside General Hospital
(Riverside) ran PHPs, both onsite and at satellite locations. Riverside’s Chief

IGibson’s father was a codefendant. Gibson IV is the son; Gibson 111 is the father.



Executive Officer, president, and administrator was Gibson IH. His son, Gibson
IV, operated an affiliated, offsite PHP, Devotions Care Solutions (Devotions).?

In 2006, Medicare approved Riverside and its PHPs to submit reimbursement
claims. Not surprisingly, a PHP costs more to operate than does a standard
outpatient service. So it is also unsurprising that Medicare attached several strings
to its PHP coverage.

One condition was patient eligibility. To bill Medicare for PHP services, a
physician needed to certify that the Medicare beneficiary required treatment
comparable with inpatient care. Naturally, a patient must have had “the capacity
for active participation in all phases of the multidisciplinary and multimodal
program.” Patients diagnosed with Alzheimer’s or dementia, for example, would
raise “red flag[s]” for Medicare. '

The type of treatment mattered, too. A doctor must have certified that the PHP
services would be “furnished while the individual [wals under the care of a
physician” according to “an individualized written plan of care.” Expressly
excluded from Medicare coverage were, to name a few: “services to hospital

1, 66

inpatients and meals, self-administered medications and transportation”; “custodial
or respite care”; “programs attempting to maintain psychiatric wellness”; “daycare
programs for the chronically mentally ill”; and “services to a nursing facility
resident that should be expected to be provided by the nursing facility staff.” And
if a hospital operated an offsite PHP—like Gibson 1V’s Devotions—treatment must
have occurred under a licensed physician’s “direct supervision.” That meant the
physician had to be “physically present” in the office suite housing the offsite PHP
and “immediately available to provide assistance and direction throughout the time

the employee is performing services.”

Medicare also imposed timing requirements. A PHP patient needed to receive
“active treatment” at least four days and twenty hours a week. And if a patient’s
condition “improve[d] or stabilize[d],” or if she could not benefit from “the

intensive multimodal treatment available in the PHP,” the PHP had to discharge
her.

In 2006—and again in 2008, 2009, and 201 1—Gibson 111 certified that Riverside’s
PHPs complied with “the laws, regulations and program instructions of the
Medicare program.” That, according to the government, turned out to be false. As
the prosecutors put it, Riverside submitted on behalf of its PHPs $160,336,451.90
in Medicare bills, and Medicare paid $46,753,180.04 before realizing it had been
swindled.

On October 1, 2012, a grand jury in the Southern District of Texas indicted Gibson
111, Gibson IV, and five others on thirteen counts, alleging various illegal schemes

2As discussed below, Gibson IV disputes that Devotions was offsite.
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relating to Riverside PHPs. Facing the prospect of a jury trial, three defendants

pleaded guilty. Two of them turned government’s witnesses to testify against the

Gibsons. By contrast, the Gibsons put the government to its burden.

Thus ensued a month-long trial. On October 20, 2014, a jury convicted Gibson 111

of conspiracy to commit healthcare fraud (Count 1), conspiracy to defraud the

government and violate the Anti-Kickback Statute (AKS) (Count 2), seven

substantive kickback offenses (Counts 3, 4, 5, 7, 9, 11 & 12), and conspiracy to

commit money laundering promotion (Count 13). The jury found Gibson IV guilty

on each conspiracy charge (Counts 1, 2 & 13) and two substantive kickback

offenses (Counts 11 & 12). Soon after, the district court sentenced Gibson III to

540 months’ imprisonment and $46,753,180.04 in restitution. On Gibson IV the

court imposed a 240—month prison term and $7,518,480.11 in restitution.
Gibson, 875 F.3d at 184-85 (footnotes omitted).
IL. Standard of Review

Gibson IV styles his motion as one for reconsideration, but the court construes it as a
motion for relief from judgment under Rule 60 of the Federal Rules of Civil Procedure.® A motion
under Rule 60(b) may be granted if the party can show (1) mistake, inadvertence, surprise, or
excusable neglect; (2) certain newly discovered evidence;, (3) fraud, misrepresentation, or
misconduct by an opposing party; (4) voidness of the judgment; (5) events casting doubt on the -
validity or equity of continuing to apply the judgment; or (6) “any other reason that justifies relief.”
FED. R. C1v. P. 60(b)(1)—(6). As is clear from this limited list, a litigant may not use a Rule 60(b)
motion to raise arguments that were or could have been raised prior to judgment or to argue new -
legal theories. See Williams v. Toyota Motor Eng’g & Mfg. N. Am., Inc., 470 F. App’x 309, 313
(5th Cir. 2012); Dial One of the Mid-S., Inc. v. BellSouth Telecomms, Inc., 401 F.3d 603, 607 (Sth

Cir. 2005). And the court can consider the motion only if it “attacks . . . some defect in the integrity

4

3The motion cannot be construed as a motion to alter or amend the judgment because it was filed
more than 28 days after the judgment was entered. See Fed. R. Civ. P. 59(e). Gibson IV argues that the
time for filing should run from the date he received notice of the judgment, but Rule 59(e) is clear that a
motion to alter or amend must be filed within 28 days of the entry of judgment, not from the date the movant
received notice of the judgment.



of the federal habeas proceedings” rather than the substance of the court’s original decision on the
merits. Gonzalez v. Crosby, 545 U.S. 524, 532 (2005).

In his rhbtion, Gibson IV argues that thé court failed to fully address one of his claims,
completely failed to address an;)ther claim, and failed to apply the correct law to a third claim. To
the extent that Gibson IV challenges the court’s original analysis of his claims, the motion attacks
the substance of the court’s original decision and so does not present a claim cognizable under
Rule 60(b). But the court will, under Rule 60(b)(1), consider the claim that it overlooked. The
court will also clarify its decision on the claim Gibson IV contends the court failed to fully address.
III.  Analysis

In his § 2255 motion, Gibson IV claimed that counsel provided ineffective assistance By
failing to challenge the government’s characterization of Devotions as an offsite PHP and by
failing to challenge the government’s use of false testimony. He also claimed that appellate
counsel provided ineffective assistance by failing to raise an issue concerning multiplicitous
sentences. In his cuﬁent motion, Gibson 1V alleges that this court failed to fully address his claim
concerning the definition of “offsite” érograms and completely failed to address his false testimony
claim. He also alleges that this court applied the incorrect law when addressing his inéffective
assistance of appél]ate counsel claim concerning his sentences.

A Offsite Program

Under the reievant Medicare regulations, offsite PHPs are subject to more stringent medical

supervision requirements than onsite PHPs. At trial, the government characterized Devotions as

an offsite PHP and argued that Medicare regulations required the daily presence of a medical

doctor at the facility. Gibson IV’s defense counsel did not challenge this characterization at trial

or on appeal. In his § 2255 motion, Gibson IV argued that Devotions was actually an onsite



provider under the applicable Medicare regulations, and that had counsel challenged the
government’s characterization, the evidence would have negated the specific intent elément of the
charged crimes. Gibson IV argued thél both his trial and appellate counsel were ineffective for
failing to familiarize themselves with the relevant Medicare regulations and for failing to challenge
the government’s characterization of Devotions as an offsite PHP. In his motion for
reconsideration, Gibson IV argues that this courtierred by‘not parsing the relevant statutes and
regulations to address his claim.

Gibson IV alleged in his § 2255 motion that trial counsel should have argued that the
Devotions buildings were owned by Riverside and were paﬁ of the Riverside campus, both of
which he alleged qualified Devotions as an onsite PHP. Gibson I'V’s trial counsel, Matt Hennessy,
filed an affidavit in response to Gibson IV’s § 2255 motion. In it, he acknowledged that the
Devotions buildings were owned by Riverside, but he noted that the three locations—Riverside’s
campus and the two Devotions buildings—were five to ten miles away from each other. Hennessy
stated that he visited the locations before trial and did not believe that they could qualify as onsite

PHPs under the applicable regulations, regardless of which entity owned the buildings. (Docket

Entry No. 801, p. 2). Hennessy specifically stated that he evaluated the physical location of the _

facilities under the relevant regulations.

" Gibson IV’s argument that because Riverside owned the Devotions buildings, the buildings
Qualiﬁed as Riverside’s “main buildings” is unconvincing. Riverside has a campus. (”);vning
buildings at a location other than that campus does not make those other buildings Riverside’s
“main buildings.” To hold otherwise would eviscerate the distinction between on- and offsite

locations. Gibson IV cites to additional regulations that he contends support his position that



Devotions qualified as an onsite PHP, but he cites no authority supporting his interpretation of
those regulations.

In denying Gibson 1V’s § 2255 motion, this court found that Hennessy’s evaluation of the
issue complied with prevailing professional standards, thereby implicitly finding that his
understanding of the applicable regulations was correct. The court now explicitly finds that
Hennessy’s conclusion is consistent with relevant regulations. See, e.g., 42 C.F.R. § 413.65(a)(2)
(defining a hospital’s campus as “the physical area immediately adjacent to the provider’s main
buildings, [and] other areas and structures that are not strictly contiguous to the main buildings but
are located within 250 yards of the main buildings . . . ). Gibson IV fails to demonstrate that this
court erred in denying relief on this claim.

B. False Testimony

Gibson IV correctly notes that this court overlooked the claim raised in his amended § 2255
motion that trial couﬁsel was ineffective for failing to object to Qhat Gibson IV characterizes as
the government’s knowing use of perjured testimony and that his appellate counsel was deficient
for failing to raise this issue on appeal. The court may correct this oversight under Rule 60(b)(1).

Claims of ineffective assistance of counsel, whether at trial or on direct appeal, are
governed by the two-prong test established in Strickland v. Washington, 466 U.S. 668 (1984).
Strickluand requires a defendant to show both that counsel’s performance was de;ﬁcient and that the
deficient performance prejudiced the defense. Jd at 687. “Unless a defendant makes both
showings, it cannot be said that the conviction . . . resulted from a breakdown in the adversary
process that renders the result unreliable.” Id

To establish the deﬁcient-pe.rformance prong of Strickland, the defendant must show that

counsel’s performance fell below an objective standard of reasonableness. /d. at 687-88. To meet



this standard, counsel’s error must be “so serious that counsel was not functioning as the ‘counsel’
guaranteed the defendant by the Sixth Amendment.” Id. at 687; see also Buckv. Davis, 137 S. Ct.
759, 775 (2017) (reaffirming that “[iJt is only when the lawyer’s errors were ‘so serious that
counsel was not functioning as the “counsel” guaranteed . . . by the Sixth Amendment’ that
Strickland’s first prong is satisfied”) (citation omitted). Reasonableness is measured against
“prevailing professional norms” and is-viewed under the totality of the circumstances. Strickland,
466 U.S. at 688. Review of counsel’s performance is “highly deferential:” Id at 689.

To establish Strickland’s prejudice prong, the petitioner must show “that counsel’s errors
were so serious as to deprive the defendant of a fair trial, a trial whose result is reliable.” Id. at
687. This requires showing “that there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been different. A reasonable
probability is a probability sufficient to undermine confidence in the outcome.” Jd. at 694. “The
likelihood of a different result must be substantial, not just conceivéble.” Harrington v. Richter,
562 U.S. 86,112 (2011). |

\ 1. Trial Counsel

Gibson IV contends that trial counsel was ineffective for failing to challenge the testimony
of Julian Kimble, a patient recruiter who testified that he received kickbacks for sending patients
to De\;;)tions. Gibson IV asserts that Kimble lied about the number of patients he sent to Devotions
and about the Medicare reimbursement rate, and that counsel should have challenged this
testimony. But even assuming that Gibson IV is correct that Kimble lied, he fails to show prejudice
because, as this court noted in denying Gibson I'V’s § 2255 motion, there was substantial evidence

that Gibson IV carried out a scheme to defraud the government and pay kickbacks.



For example, Medicare requires that a physician be present at an offsite PHP whenever
patierﬁ care is provided. But the evidence presented at trial showed that a supervising physician
. came to Devotions no more than once a week, spending only three to six hours at the facility.
(Docket Entry Nos. 371, p. 2308; 375, pp. 3557-59). Patients at Devotions complained that they
usually did not see any physician, and on the rare occasions when they did see a physician, it was
for no more than ten minutes. (Docket Entry No. 371, pp. 2307, 2310). The government
introduced forms containing the patients’ gomplaints that they did not see a physician long or often
enough, did not receive medication on time, and that the Devotions PHP was understaffed. (/d. at
2313, 2322-25; Gov’t Exhs. 185-87). Evidence also showed that the physician would backdatla
his signatures and did not review the patient files he signed. (Docket Entry No. 371, p. 2311). The
office manager testified that when she told Gibson IV about the physician not being present,
Gibson IV said he would contact the physician, but nothing changed. (Jd. at 2325). The trial
evi_den_ce showed that Gibsoﬂ IV was told that a physician was not at Devotions often enough to
tfééf pétieﬁté, much less to méet Medicare fequirements.

B Tfle government also presented evidence of billing fraud. Kristin Behn, a Devotions office
manager, testified that Gibson IV ordered her to engage in fraudulent billing practices, including
billing Medicare even when patients did not show up. *Gibson IV told Behn not to bill patients
- who \A;ere “smart enough or aware enough to read their Medicare bill or that have families that are
heavily involved in their care.” (/d. at 2359). But he also instructed her to bill patients who lived
in care homes or nursing homes “whether they were there ornot....” (/d.).

The government also presented evidence that, under Medicare regulations, a patient must
be capable of meaningful participation in treatment to qualify for PHP services. (Docket Entry

No. 368, pp. 1095-96). The indictment alleged, and ample trial evidence established, that



Devotions admitted ineligible patients, including individuals with dementia and substance abuse
problems, and recycled past patients so that Medicare would pay their benefits again. (Docket
Entry Nos. 1, pp. 6-8; 367, pp. 792-93; 371, pp. 2298—99; 373, p. 2824).

In' light of .the substantial evidence of fraud and kickbacks, there is no reasonable
probability that the outcome .of the trial would have been different if trial counsel had objected to
Kimble’s testimony. Even if Gibson IV is correct .that Kimble lied and that trial counsel should
have objected—facts this court does not find—Gibson IV’s claim fails because he does not satisfy
Strickland’s prejudice requirement.

2. Appellate Counsel
* Gibson 1V also alleges that his appellate counsel was ineffective for failing to argue that
the government knowingly used perjured testimony. The government’s knowing use of perjured
testimony violates a defendant’s right to due process of law. See Giglio v. United States, 405 U.S.
150, 153-54 (1972); Knox v. Johnson, 224 F.3d 470, 477 (5th Cir. 2000). The Fifth Circuit has
explained, however, that

[t]o establish a due process violation based on the State’s knowing use of false or

misleading evidence, [a movant] must show (1) the evidence was false, (2) the

evidence was material, and (3) the prosecution knew that the evidence was false.

Evidence is false if, inter alia, it is specific misleading evidence important to the

‘prosecution’s case in chief. False evidence is material only if there is any

- reasonable likelihood that [it] could have affected the jury’s verdict.
Nobles v: Johnson, 172 F ._3d 409, 415 (5th Cir. 1997) (cleaned up). “We donot . . . autqmaticaily
require a new trial whenever ‘a combing of the prosecutors’ files after the trial has disclos;ed
evidence possibly useful to the defense but not likely to have changed the yerdict. ..." A finding

of materiality of the evidence is required.” Giglio, 405 U.S. at 154 (quoting United States v.

Keogh, 391 F.2d 138, 148 (2d Cir. 1968)). When the question of materiality arises, “a new trial is



required if ‘the false testimony could . . . in any reasonable likelihood have affected the judgment
of the jury.”” Id R

As discussed above, there is no reasonable likelihood that the judgment would have been
different absent Kimble’s allegedly false testimony. Because this claim would have been without
merit, appellate counsel was not ineffective for declining to raise it. See, e.g., Sones v. Hargen.‘,
61 F.3d 410, 415 n.5 (5th Cir. 1995) (“Counsel cannot be deficient for failing to press a frivolous
point.”). Gibson IV’s claim fails because he suffered no prejudice as a result of counsel’s choice.

C. Ineffective Assistance of Appellate Counsel

Finally, Gibson IV claims that this court overlooked material facts and applied Fhe wrong
legal standard to his claim that appellate counsel was ineffective for failing to raise an argument
on appeal about multiplicitous sentences. This court addressed this argument when ruling on
Gibson IV’s § 2255 motion. His current argument is an attack on the substance, rather than the
integrity, of this court’s decision on that claim. While this issue may be a proper argument for
appeal, it is not properly raised in a Rule 60(b) motion.
IV.  Conclusion

Earnest Gibson IV’s motion for relief from judgment, (Docket Entry No. 842), is denied.
Bécaus’e reasonable jurists could not disagree with the court’s denial of this motion, no certificate

of appealability is issued. See United States v. Bernard, 762 F.3d 467, 483 (5th Cir. 2014).

SIGNED on May 26, 2022, at Houston, Texas.

T, Bl

Lee H. Rosenthal
Chief United States District Judge
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Southern District of Texas

ENTERED

IN THE UNITED STATES DISTRICT COURT September 13, 2019
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'HOUSTON DIVISION

UNITED STATES OF AMERICA

§
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§
§ CRIMINAL ACTION NO. H-12-600-2
-8 :
§

CIVIL ACTION NO. H-18-4216
EARNEST GIBSON IV § :
MEMORANDUM AND ORDER

A jury convicted Earnest Gibson IV (“Gibson IV”) on five counts of Medicare and
Medicaid fraud. In June 2015, he was sentenqed to a 240-month prison term and ordered to pay
$7,518,480.11 in restitution. (Docket Entr3l/ No. 510). The Fifth Circuit affirmed Gibson‘IV’s
conviction and sentence in November 2017. United States v. Gibson, 875 F.3d 179 (5th Cir.
2017). Gibson IV did not file a petition for a writ of certiorari. Gibson IV has now moved to
vacate, set aside, or correct his conviction and sentence claiming ineffective assistance of trial
aﬁd appellate counsel. (Docket Entry No. 33). Based on Gibson IV’s motion, the government’s
opposition, Gibson IV’s reply, the record, and the governing law, Gibson I'V’s motion is denied
émd final judgmen't is separately enteréé. The reasons are ’expl.ained. below.

L ‘The Legal Standards
TA. Section 2255

Title 28 U.S.C. § 2255 provides for relief “.for errors that occurred at trial or sentencing.”
Jeffers v. Chandler, 253 F.3d 827, 830 (5th Cir. 2001). To prevail, Gibson IV must show that:
(1) his sentence was imposed in violation of the Constitution or laws of the United States; (2) the

court lacked jurisdiction to impose the sentence; (3) the sentence exceeded the maximum

! Gibson’s father was a codefendant. Gibson IV is the son, Gibson 111, the father.



allowed by law; or (4) the sentence is otherwise subject to collateral attack. See United States v.
Seyfert, 67 F.3d 544,546 (5th Cir. 1995).
B. Ineffective Assistance of Counsel
To prevail on a claim for ineffective assistance of counsel, Gibson IV
must show that . . . counsel made errors so serious that counsel was
not functioning as the: “counsel” guaranteed by the Sixth
Amendment. Second, the {petitioner] must show that the deficient
performance prejudiced the defense. This requires showing that
counsel’s errors were so serious as to deprive the defendant of a
fair trial, a trial whose result is reliable.
Strickland v. Washington, 466 U.S. 668, 687 (1984). The first prong of the Strickland test
requires Gibson IV to demonstrate that counsel’s representation fell below an objective standard
of reasonableness. /d. at 687-88. Reasonableness is measured against prevailing professional
norms and must be viewed under the totality of the circumstances. Id. at 688. Review of
counsel’s performance is deferential. Id. at 689. In assessing prejudice, “Strickland asks
whether it is reasonably likely the result would have been different,” if not for counsel’s
deficient performance. Harrington v. Richter, 562 U.S. 86, 111 (2011)(internal quotation marks
omitted).

The Strickland standard also applies to claims of ineffective assistance of appellate
couns&:,i. Duhamel v. Collins, 955 F.2d 962, 967 (5th Cir. 1992). Appellate counsel is not
required to raise every possible nonfrivolous claim on appeal. “Experienced advocates since time
beyond memory have emphasized the importance of winnowing out weaker arguments on appeal
and focusing on one central issue if possible, or at most on a few key issues.” Jones v. Barnes,
463 U.S. 745, 751-52 (198-3;)..l However, “a reasonable attorney has an obligation to research

relevant facts and law, or make an informed decision that certain avenues will not prove fruitful.

. .. Solid, meritorious arguments based on directly controlling precedent should be discovered



and brought 1o the court’s attention.” United States v. Williamson, 183 F.3d 458, 462-63 (5th
Cir. 1999).

II. Analysis

| A. Background

The Fifth Circuit summarized the background of the case in its decision affirming Gibson

IV’s conviction and sentence:

This case presents another instance of Medicare fraud involving
Partial Hospitalization Programs (PHPs). PHPs are outpatient
programs designed to provide daily, intensive treatment for
patients suffering from an “acute exacerbation” of a chronic

- mental disorder. Houston's Riverside General Hospital (Riverside)
ran PHPs, both onsite and at satellite locations. Riverside's Chief -
Executive Officer, president, and administrator was Gibson III. His
son, Gibson IV, operated an affiliated, offsite PHP, Devotions
Care Solutions (Devotions).

In 2006, Medicare approved Riverside and its PHPs to submit
reimbursement claims. Not surprisingly, a PHP costs more to
operate than does a standard outpatient service. So it is also
unsurprising that Medicare attached several strings to its PHP
coverage.

One condition was patient eligibility. To bill Medicare for PHP
services, a physician needed to certify that the Medicare
beneficiary required treatment comparable with inpatient care.
Naturally, a patient must have had “the capacity for active
participation in all phases of the multidisciplinary and multimodal
program.” Patients diagnosed with Alzheimer's or dementia, for
example, would raise “red flag[s]” for Medicare.

The type of treatment mattered, too. A doctor must have certified
that the PHP services would be “furnished while the individual
[wa]s under the care of a physician” according to “an
individualized written plan of care.” Expressly excluded from
Medicare coverage were, to name a few: “services to hospital
inpatients and meals, self-administered medications and

transportation”; “custodial or respite care”; “programs attempting
to maintain psychiatric wellness”; “daycare programs for the

?As discussed below, Gibson IV disputed that Devotions was offsite.



chronically mentally ill”; and “services to a nursing facility
resident that should be expected to be provided by the nursing
facility staff.” And if a hospital operated an offsite PHP—like
Gibson IV's Devotions—treatment must have occurred under a
licensed physician's “direct supervision.” That meant the physician
had to be “physically present” in the office suite housing the
offsite PHP and “immediately available to provide assistance /and
direction- throughout the time the employee is performing
services.”

Medicare also imposed timing requirements. A PHP patient
needed to receive “active treatment” at least four days and twenty
hours a week. And if a patient's condition “improve{d] or
stabilize[d],” or if she could not benefit from “the intensive
multimodal treatment available in the PHP,” the PHP had to
discharge her.

In 2006——and again in 2008, 2009, and 2011—Gibson III certified
that Riverside's PHPs complied with “the laws, regulations and
program instructions of the Medicare program.” That, according to
the government, turned out to be false. As the prosecutors put it,
Riverside submitted on behalf of its PHPs $160,336,451.90 in
Medicare bills, and Medicare paid $46,753,180.04 before realizing

it had been swindled.

On October 1, 2012, a grand jury in the Southern District of Texas

indicted Gibson III, Gibson IV, and five others on thirtéen counts,

alleging various illegal schemes relating to Riverside PHPs. Facing

the prospect of a jury trial, three defendants pleaded guilty. Two of

them turned government's witnesses to testify against the Gibsons.
- By contrast, the Gibsons put the government to its burden.

Thus ensued a month-long trial. On October 20, 2014, a jury
convicted Gibson III of conspiracy to commit healthcare fraud
(Count 1), conspiracy to defraud the government and violate the
Anti-Kickback Statute (AKS) (Count 2), seven substantive
kickback offenses (Counts 3, 4, 5,7, 9, 11 & 12), and conspiracy
to commit money laundering promotion (Count 13).2 The jury
found Gibson IV guilty on each conspiracy charge (Counts 1, 2 &
13) and two substantive kickback offenses (Counts 11 & 12). Soon
after, the district court sentenced Gibson III to 540 months'
imprisonment and $46,753,180.04 in restitution. On Gibson IV the
courtimposed a 240-month prison term and $7,518,480.11 in restitution.

United States v. Gi’bson, 875 F.3d 179, 184-85 (5th Cir. 2017), cert. denied, 138 S. Ct. 2664

(2018), reh g denied, 139 S. Ct. 1241 (2019) (footnote added).




B. The Claim of Ineffective Assistance of Counsel

As an offsite PHP, Devotions Care Solutions was subject'to more stringent medical
supervision requirements under Medicare regulations than an onsite PHP. At trial, the
government characterized Devotions as an offsite PHP and argued that Medicare regulations
required the daily presence of a medical doctor at the faéility. Defense counsel did not challenge
this characterization at trial or on appeal. Gibson IV now argues that Devotions was an onsite
provider under Medicare regulations, and that, had his counsel challenged the government’s
contention, that would have negated the specific-intent element of the crimes charged. Gibson
IV contends that both his trial and appellate counsel were ineffective in failing to familiarize
themselves with the relevant Medicare regulations and to challenge the government’s evidence

that Devotions was an offsite PHP.

Gibson IV’s trial counsel, Matt Hennessy, filed an affidavit in response to Gibsoq IV’s
motion. Hennessy acknowledged that the Devotions buildings were owned by Riverside, but
noted that the three locations—Riverside’s campus and the two Devotions buildings—were five
. to ten miles away from each other. Hennessy stated that he visited these locétions before trial
and did not believe that they could qualify as onsite PHPs under the applicable regulations,
regardless of which entity owned the buildings. (Affidavit of Matt Hennessy (“Hennessy Aff.”)
(Docket Entry No. 801) at 2). This conclusion was supported by the trial testimony of the office
manager for Devotions, Bettie Louis, a defense witness. She acknowledged on cross-
examination that Devotions was an offsite PHP and was therefore required to have direct
physician supervision present évery day. (Docket Entry No. 375 at 3568). Hennessy also noted

the extensive additional evidence the government presented in support of its arguments that the



Gibsons ran a scheme to defraud Medicare and paid kickbacks to recruiters to refer patients to

their PHPs.

Evidence presented at trial showed that a supervising physician came to Devotions no

more than once a week, spending only three to six hours. Medicare requires that the physician
» be present at offsite PHPs whenever patient care is provided. {Docket Entry No. 371 at 2308;
Docket Entry No. 375 at 3557-59). Patients at Devotions complained that they usually did no.t
see any doctor. On the rare‘, occasions they did see a doctor, it was for no rﬂore than ten minutes.
(Docket Entry No. 371 at 2307, 2310). The doctor would backdate signatures and did not review
the patient files he signed. Jd. at 2311. The government introduced forms containing the
patients’ complaints that they did not see a doctor long or often enough, did not receive
medication on time, and that the Devotions PHP was understaffed. Id. at 2313, 2322-25; Gov’t
Exhs. 185-87. The office manager testified that when she told Gibson IV about the doctor not
showing up, Gibson IV said that he would contact the doctor, but nothing changed. /d. at 2325.
The trial evidence showed that Gibson IV was told that a doctor was not at Devotions;\/often

\
enough ‘_!to treat patients, much less to meet Medicare requirements.
/' . . . . . s RN

Kristin Behn, another Devotions office manager, also testified that Gibson IV ordered her
to engage in fraudulent billing practices. These practices included billing for care for patients
who did not show up. Gibson IV told her not to bill patients who were “smart enough or aware
enough to read their Medicare bill or that have families that are heavily involved in their care.”
Id. at 2359. He instruct(_ad her to bill patients who lived in care homes or nursing homes

“whether they were there or'not . . . .” Id,

The government also presented evidence that, under Medicare regulations, a patient must

be capable of meaningful participation in treatment to qualify for PHP services. (Docket Entry



~

No. 368 at 1095-96). The indictment alleged, and ample trial evidence established, that
Devotions admitted ineligible patients, including individuals with Alzheimer’s, dementia, or
substance-abuse problems, and recycled past patients so that Medicare would pay their benefits
again. See Indictment (Docket Entry No. 1), at 6-8; Docket Entry No. 367 at 792-93; Docket
Entry No. 371 at 2298-99; Docket Entry No. 373 at 2824. Gibson IV argues that his trial and
appellate counsel were deficient by failing to object to evidence that patients with Alzheimer’s
or dementia are ineligible for PHP services and were a “red flag” for fraudulent activity. Trial
counsel Matt Hennessy stated in his affidavit that he knew of the relevant regulatory provisions.
(Hennessy Aff. at 3). At trial, Hennessy sought to establish that Devotions patients with
Alzheimer’s or dementia were able to participate in, and benefit from, the services that
Devotions provided, and that, if the patient’s condition worsened, Devotions staff would élert a
doctor. (Docket Entry No. 371 at 2204; Docket Entry No. 375 at 3499). This was a reasonable

strategy for counsel to follow, given the evidence at trial, and it is not to be second-guessed.

The evidence also showed that Gibson IV paid kickbacks to recruiters in exchange for
patient referrals. (Docket Entry No. 367 at 730-31, 735; Docket Entry No. 369 at 1527-28;
Docket Entry No. 371 at 1341-43). Sharonda Holmes testified that she acted as a patient

recruiter for Devotions and was paid kickbacks on a per-patient basis. (Docket Entry No. 367 at

730-31 , 745). She testified that Gibson IV told her that a patient had to be admitted to Devotions

for her to be paid, and that Holmes would not be paid for referrals who were not admitted. 7d. at
783-85. Julian Kimble testified that he also worked as a patient recruiter for Devotions and was
paid in cash for bringing patients to Devotions. (Docket Entry No. 369 at 1527-28). Gibson IV.
also paid the Medicare beneficiaries in the form of cigarettes, food, and coupons redeemable at

Riverside’s convenience stores. The beneficiaries were largely recruited from assisted living




facilities and often did not receive legitimate PHP treatment. (Docket Entry No. 368 at 132;

Docket Entry No. 375 at 3551-52).

Hennessy explained in his affidavit that, given the evidence, he urged Gibson IV to
~consider a guilty plea so that he could obtain credit for acceptance of responsibility. When
Gibson IV insisted on going to trial, Hennessy pursued a strategy of portraying Gibson IV’s

actions as “technical” violations of Medicare regulations, but not of any criminal statute.

The evidence, both at trial and in connection ‘with this motion, establishes that Gibson
IV’s counsel conducted an adequate investigation and research, including visiting the Devotions
facilities. Counsel made a valid determination that the Devotions facilities, located miles from
the Riverside campus, were offsite PHPs. He made a strategic choice not to make a potentially
credibility destroying argument that these were onsite PHPs, but instead to challenge ambiguities
in the Medicare regulations and to aréue that violations of the regulations are not the same thing
as violations of criminal statutes. This was a reasonable strategy that requires deference. There

was no deficient performance.

The government’s-evidence painted a powerful picture of Devotions billing Medicare for
services not provided or for ineligible services, efforts to ensure that these billing practices
would'_lnot be discovered, and of kickbacks paid to recruiters. There was ample evidence of
Gibson IV’s specific intent to commit Medicare fraud and to violate the anti-kickback statutes.
In light of this evidence, Gibson IV cannot show that the result of his trial or appeal would have
been different had counsel argued that Devotions was an onsite, rather than an offsite, PHP. As

a result, he cannot claim prejudice.

s

Gibson IV also argues that trial and appellate counsel were deficient by failing to object

o evidence that he conspired to pay kickbacks. He contends that trial counsel should have



objected at trial, and that appellate counsel should have asserted error on al;peal, as to the
government’s use of the word “refer” and “referral,” claiming that these words, in the context of
the anti-kickback statute, apply only to money paid to physicians. The anti-kickback statute
prohibits both the payment and réceipt of remuneration for patient referrals, whether a physician
is involved or not. See, e.g., United States v. McCardell, 750 F. App’x 314, 2018 WL 4697252
(5th Cir. Sept. 28, 2018) (registered nurse); United States v. Gevorgyan, 886 F.3d 450, 452 (5th
Cir. 2018)(office manager). Counsels’ failure to raise or argue an incorrect statement of the law

does not constitute ineffective assistance of counsel.

Gibson 1V also argues that his counsel should have objected to evidence supporting the
conspiracy to commit money laundering count. He contends that the government failed to prove
an underlying unlawful activity—health care fraud—which is a necessary element of money
laundering. Gibson IV bases this argument on his contention that the services provided at
Devotions were vélid. The Fifth Circuit found that the evidence was sufficient to support Gibson
IV’s money laundering conviction. United States v. Gibson, 875 F.3d 179, 189-91 (5th Cir.
2017). The arguments Gibson IV make_s are the same arguments u_ggd to argue that counsel
ineffectively responded to the evidence of fraudulent billing and illegal kickbacks. Counsels’
performance was reasonable, given the evidence at trial showing the conspiracy lo. hide or
disguiée the proceeds of illegal patient recruitment and billing practices. There is no showing of

deficient performance or Strickland prejudice from counsels’ performance.

Gibson IV finally argues that his appellate counsel merely “recycled” unsuccessful

arguments that he used in another case. While the arguments raised may be similar, Gibson IV

|
makes no showing that they were not valid arguments based on the facts of this case. For
example, counsel argued that the counts against Gibson IV for conspiracy to commit money
|
|
\
|



laundering and conspiracy to commit health care fraud merged and, therefore, Gibson I'V’s 240-
month sentence for money laundering should be vacated. Gibson IV makes no showing that this
was not a reasonable argument on the facts of this case, even if a similar argument was raised in

a different case.
III.  Conclusion and Denial of Certificate Of Appealability

Gibson IV has not requested a certificate of appealability, but the court may determine
whether he is entitled to this relief.. See Alexander v. Johnson, 211 F.3d 895, 898 (5th Cir. 2000)
(“Tt is perfectly lawful for district courts to deny COA sua sponte. The statute does not require
that a petitioner move for a COA; it merely states that an appeal may not be taken without a
certificate of appealability having been issued.”). A petitioner may obtain a certificate either
from the district court or an appellate court, but an appellate court will not consider a request
until the district court has denied it. See Whitehead v. Johnson, 157 F.3d 384, 388 (5th Cir.
1988); see also Hill v. Johnson, 114 F.3d 78, 82 (5th Cir. 1997) (“[T]he district court should

continue to review COA requests before the court of appeals does.”).

A certificate of appealability may issue only if the petitioner has made a “substantial
showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). A petitioner “makes a
substa{;tial showing when he demonstrates that his application involves issues that are debatable
among jurists of reason, that another court could resolve the issues differently, or that the issues

are suitable enough to deserve encouragement to proceed further.” Hernandez v. Johnson, 213

F.3d 243, 248 (5th Cir.), cert. denied, 531 U.S. 966 (2000).

' This court has carefully revieWed the record and found that Gibson IV has failed to make

a “substantial showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). Gibson

10



is entered by separate order.

IV is not entitled to a certificate of appealability. Final judgment in the civil case, 4:18-cv-4216, ‘
: |

|

|

Earnest Gibson IV’s motion to vacate, set aside, or correct sentence, (Docket Entry No.

776), is denied; and no certificate of appealability is issued.

SIGNED on September 13, 2019, at Houston, Texas.

TN [ grdhT— f

Lee H. Rosenthal
Chief United States District Judge
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