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V.
LESTER BARNETT,

§
Defendant.

THIS CAUSE coming on to be heard and being heard
before the ﬁndersigned Senior Resident Superior Court Judge
for this District, 27A, upon the Motion for Appropriate
Relief submiﬁted by the defendant on er about August 16,
2007; |

AND IT APPEARING that the defendant 1s present in
Open Court with his counsel Kellum Morrls, Chlef public
Defender, and /the state is present in the person of the
elected District Attorney, R. Locke Bell;

AND IT FURTHER APPEARING that this matter

originally came on for hearing in late 2008, and that the

issue set forth in the Motion for Appropriate Relief, which
was argued, .is to whether the defendant's sentencee which
were 1mposed exceeded the maximum provided by the law
existing at that time; and that the Court adv1sed counsel
that inasmuch as neither the undersigned, the state, nor the

defendant, had access to accurate statutes which were in



cffect at the time the defendant was sentenced on
February 9th, 1981, that the Court would seek information
upon inquiry made.to the School of Government in Chapel
Hill, Noxth Caroiina;

THAT THE COURT subsequently contacted Professox
James Marcum ﬁrom the School of Govermnment at khe |
recomﬁendation of Prgfessor James Drénnan; that the Court
COmmuniéated with Proiessbr Marcum through an email, copies
of which were provided to both the Distriét Attorney and the
public Defender's oﬁfice;

THAT THE COURT set forth the date of the
defendant's sentences, the offenses for which he was
sentenced; and the offense date for the felonies which the
defendant was convicted, which are beiﬁg challengéd,
‘including August 13, 1980, for attempted armed’robbery,
under GS 14-87; Novémber 17, 1980, for safecrackiﬁg; as well
‘as December 7, 1978, in violation of GS 14-89.1, and

August 13, 1980, for felonious assault, under GS 14-32;

AND IT FURTHER APPEARING that the Court provided

to counsel for the state and defendarit the December 5th,
2008, email from Professor Marcum setting forth that

GS 14-87 (robbery with a dangerous weapon), as it existed
when the defendant committed the attempted armed robbery,

provided that the appropriate sentence was seven years to

»

iTife: that the safecracking statute, G5 14-85.1, provided
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that the propexr sentence for safecracking was 2 to 30 years;

that the proper sentence for felonious assault at the time

the defendant was convicted depended on whether attempt to

i

kill or whether serious injury was inflicted, and that the
maximum proper sentence was either 10 or 20 years;

that because of postponements in the statutory.amendments,
the sentence 1anguagé'in the 1979 version of 14-87, which is
the seven years to life, coﬁtrols;‘

:THAT AT THE HEARING in this matter oun May 4, 2009,
the defendant raised an objection that a Verbatim transcript
of the lead proceedings and sentencing was not pronCéd, and
the Court referred to an order that was entered in this
matter previously, in which the undersigned denied the
defendant's xeqﬁest for a stenpgraphiévtranscript by reasoh
oflfhe fact that the stenographic notes taken at the time of
the defendant's pleé of guilfy at the sentencing hearing no
longer exist;

TEAT THE DEFENDANT raised an argument at the

aforesaid hearing regarding modifications in his plea

transcript, which appear to include different handwriting in
at least one entry, and deletions withou£ initials appearing
in coﬁjunction with the same acknowledging those deletions;
that upon further review of the defendant's Motion for

Appropriate Relief filed on August 16, 2007, the Court

- observed that the defendant Gid Taise ‘that issue which he
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orally advanced at this hearing.

BASED ON THE FOREGOING, ‘I‘I—I}:;i COURT HEREBY
"EONCLUDES, AS A MATTER OF LAW, AS FOLLOWS :

1. That the sentences imposed at the date of

" judgment were within the legal purview of the §tatute5'which
were apﬁlicable and ?ontrolling at that time and did not
exceed the maximum provided by law. As such the defendant's
Motion for Apprépriate Rélief based upon receiving illégally
excessive sentences should be denied.

2. That the Court will defer.to a future hearing
the issue raised by the defendant with regard to the alleged
modifications on the Transcript of plea in order to affoxd
the state and the defendant's éttorney an opportunity to
prepare for same. |

WHEREFORE., IT IS HEREBY ORDERED, ADJUDGED, AND
DECREED AS FOLLOWS:

1. That the defendant's Motion for Appropriate
Rélief based upon his allegedly having received illegally

exceasive sentences be and is hereby denied, the Couxt

finding that the sentences the defendant received were
within the statutory limits imposed by the relevant and’
controlling law at the time the defendant was sentenced.
2. That the Court will defer fof hearing at a2
1ater date the issue ralsed in his Motion for Appropriate

Relief regarding whether his transcript was modified without
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his permission, based upon the fact that he contends that
deletions were made on the transcript without having been

=4nitialed, and that a different handwritten appears on at

't

least one entry on the Transcript of Plea.

This cause is retained pending further Orders of

the Courﬁ.
Je . .
Entered in Open Court this, the 4th day of May,

2009, and executed this, the B %) day of May, 2009, by the

undersigned judge.

HON EssE E. CAL-WELL‘ TIT.
SUPERTOR COURT JUDGE PRESIDING
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' ORDER ON THE REMAINING ISSUE

)

)

Plaintiff, )
Vs, ) #—RATSED TN DEFENDANT'S 2007

' )

)

)

)

)

‘ : "MOTION FOR APPROPRIATE RELIEF
LESTER BARNETT, '

Defendant.

THIS CAUSE coming on to be heard and being heard
before the undersignhed Superior Court Judge for Gaston County;
and it appearing that when the matter was called at the March
29th, 2019 Criminal Superior Court term for Gaston County, North
Carolina for hearing, Defendant himself was personal ly present,
as was his court-appointed counsel, the Chief Public Defender
Kellum Morris; and the State was present and represented by
Assistant District Attorney Chad Smith;

AND IT APPEARING that Defendant filed a pro se Motion
for Appropriate Relief or about August 16, 2007: and it further
appearing that at Defendant's request the Court in a timely
fashion appointed counsel for him, Chief Public Defender Kellum
Morris; that in 2008, as a result of and in response to the -
Motion for Appropriate Relief, the Court entered an order
granting Defendant Committed Youthful Offender status (CYO),
materially and favorably benefiting Defendant by the manner in
which his sentence would be served:

AND 1T FURTHER APPEARING that on May 19, 2009, the
Court conducted a hearing on the aforesaid August 16, 2007
Motion .for Appropriate Relief to address the remaining issues
raised in the Motion, and that Kellum Morris appeared as
attorney for Defendant, who was also personally present in

court; that Elected District Attorney R. Locke Bell appeared for
the State;

AND 1T FURTHER APPEARING that in an order entered in
open court on May 4, 2009, executed on May 15, 2009, and filed
on May 19, 2009, the Court ruled on and resolved legal °
chailenges and issues raised in the Motion for Appropriate
Relief with regard to the maximum applicable statutes at the
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time Defendant was sentenced, the tegal ity of Defendant's
sentences in the above-captioned matter, and the portion of
Defendant's Motion for Appropriate Relief alleging that he had
received illegally excessive sentences; that the Court denied
these claims for relief. That the Court deferred to future
hearing the issue raised by Defendant with regard to the alleged
modifications on the Transcript of Plea because Defendant was
not prepared to proceed with litigating at that hearing that
issue in order to afford the State and Defendant's attorney an
opportunity to prepare for the same, and procure and produce any
desired witnesses; that a copy of the order filed in this matter

resulting from the May 5, 2009 hearing, is attached hereto as
Exhibit A; ‘

AND IT FURTHER APPEARING that Defendant wrote the
undersigned a letter on March 12, 2014, regarding his Motion for
Appropriate Relief, and that on October 3, 2014, the undersigned
responded, reminding Defendant that three of the four requests
for relief he raised in his letter had been resolved at the May
2009 hearing, and that the Court had deferred to a later date
any hearing on the remaining issue in the Motion for Appropriate
Relief regarding transcript modifications raised by Defendant;
and it further appearing that the Court's letter advised
Defendant that if his letter to the Court was a request to have
the remaining issue calendared for hearing, he should ask his
attorney notify the Court and the District Attorney so that the
motion may be scheduled for hearing; that a copy of the

aforesaid letter from the Court to Defendant is attached hereto
as Exhibit B;

AND IT FURTHER APPEARING that on February 7, 2019, Dan
M. Horne, Jr., Clerk of the North Carolina Court of Appeals,
forwarded to the undersigned, Defendant individually, the
Appel late Defender, and the District Attorney, a copy of an
Order in response to a Petition for Writ of Mandamus filed by
Defendant pro se on February 4, 2019: and that the aforesaid
Order stated, "It appearing that Petitioner filed a Motion for
Appropriate Relief in the trial court on August 16, 2007, and
that an issue in the motion was deferred for ruling and has not
yet been calendared for hearing, the petition for Writ of
Mandamus is allowed, and it is hereby ordered that the Superior
Court of Gaston County calendar Petitioner's Motion for
Appropriate Relief within 60 days of issuance of this order".
That Defendant did not send the undersigned a copy of the
Petition for Writ of Mandamus;

AND IT FURTHER APPEARING that what was deferred by the
Court was not a ruling on a motion but rather a hearing on the
remaining matter to be heard, which was raised in the aforesaid
motion; and that Defendant has had ten years from 2009 to
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prepare for and request his hearing, and that the undersigned
never received such a request;

AND IT FURTHER APPEARING that the Court convened this
cause for hearing on March 29, 2019, pursuant to the aforesaid
order of the North Carolina Court of Appeals, and the Court
afforded both the State and Defendant adequate notice of this
hearing, and that this hearing is within the 60-day time 1imit
established by the order of the Court of Appeals;

AND IT FURTHER APPEARING that when this matter was
called for hearing Defendant asked to be heard and requested
that Kellum Morris, his court-appointed lawyer of the Public
Defender's Office, be removed from this case; that Defendant
afforded no justifiable basis to terminate Kellum Morris as
counsel based upon inadequate or ineffective representation:

AND IT FURTHER APPEARING that the Court questioned
Defendant at length about this request, and advised him that if
Mr. Morris was removed simply because Defendant wanted him
removed, that no other lawyer from the Public Defender's Office,
or the local bar, would be appointed to represent him, and that
Defendant should clearly understand that if he did not continue
with Mr. Morris as his counse!l that he would be acting as his
own attorney this date at the hearing; and that the Court was
not going to continue the hearing in as much as the 60-day limit
set by the Court of Appeals would soon lapse;

AND [T FURTHER APPEARING that Defendant stated that he
still wanted Mr. Kellum Morris to be removed. as counsel! of
record; that without making any findings with respect to the
services of Mr. Morris or the quality of his representation, and
in no way intending to diminish the legal services of said
attorney, the Court allowed Defendant's motion for the Public
Defender to be relieved as counsel of record, and Defendant
elected to proceed to represent himself at this hearing;

AND THE COURT having considered the record in this
matter, the arguments of the District Attorney, and Defendant
acting as his own attorney, as to the relevant and only
remaining issue to be heard contained in the Defendant's 2007
Motion for Appropriate Relief, the applicable law, and the
record in this matter, and all other relevant factors, the Court
hereby makes the following FINDINGS OF FACT:

1. 'That on February 9, 1981, Defendant was represented by
Attorney Jim R. Funderburk, and Defendant executed a Transcript
of Plea form in which he pled guilty to armed robbery, safe
cracking, (two counts), felonious assault, and one count of
‘misdemeanor larceny, in the above-captioned matter.
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2. That the Transcript of Plea in this matter, a copy of
which is attached hereto as Exhibit ¢, reflects a deletion on
question 5, following the words “"armed robbery”, and that it
appears that the words "two counts” were marked out; that there
appears to be an initialization of this modification, and that

the initials appear to be JRF, referring to Jim R. Funderburk,
Defendant's attorney. '

3. That by reason of the -deletions, it is somewhat
difficult to discern what words were "marked out". That the
handwriting on the transcript is not plainly legible. That
question 7 of the Transcript of Plea also reflects a
modification by way of a marked out portion of the transcript.
Specifically, it appears what was marked out is that Defendant
could be imprisoned for a maximum sentence of 208 years or 280
years. That a handwritten addition was made, which appears to
be "180" or "182" years, and that this addition is not
initialed.

4. That paragraph 7 of the transcript provided that
Defendant could be imprisoned for a maximum of what is either

180 or 182 years, and that the mandatory minimum sentence was 7
years.

5. That the plea bargain that Defendant was offered and
accepted, and which was accepted by the Court, provided that

"all cases will be consolidated for judgment, and the sentence
will be not less than 7 years no more than life, to begin at the
expiration of a life sentence”. The life sentence referred to

in the plea bargain was the |ife sentence Defendant received in
Meck lenburg County on December 17, 1980, for first-degree
murder, in cases 80-CRS-73195 and 80-CRS$-73233. Defendant was
already serving this sentence when he entered his plea in the
above-captioned matter in Gaston County on February 9, 1981.

6. That the Court inquired of Kellum Morris, Defendant's
attorney prior to the Court allowing him to be relieved of his
duties of representation of Defendant in this matter, whether he
was aware of potential witnesses for Defendant for this hearing.
That Mr. Morris stated that when he received the Court of
Appeals' order and notice of this hearing, he wrote Defendant
asking him for the names and addresses of any witnesses on this
issue to be heard so that he could have subpoenas issued for

them. That he stated that Defendant never provided him with
such information.

7. That there were no witnesses who testified at this
hearing on behalf of Defendant. The Court asked Defendant if he
had witnesses, and he replied he did not.
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8. That Defendant continued to refer to and modifications
in a "transcript”, and the Court reminded Defendant that the
transcript which was the subject matter of this hearing was‘the
Transcript of Plea form, and the allegations he made regarding
modifications to the same without his permission or consent, and
not a verbatim transcript of the court proceedings of the
hearing where Defendant entered his guilty plea in 1981. That
Defendant inquired if such a verbatim transcript existed. That
the Court stated that although the undersigned was unsure, he
suspected one had never been prepared.since Defendant's
conviction was pursuant to a guilty plea and not a Jjury trial,
and consequently there would have been no reason to prepare a
transcript.

9. That during the course of this hearing, Defendant
continued to argue that one change in his "transcript", was
that the charge of armed robbery, for which he pled guiity, was
modified to attempted armed robbery. That the Transcript of
Plea does not refer to any such change or modification, and
plainly provides that Defendant pled guilty to armed robbery.
That the Court showed Defendant his signature on the Transcript
of Plea form, and inquired if he was contending that was not his
signature. That he stated he did not know if it was his
signature or not, despite the fact that it was sworn to by the
Clerk of Superior Court in open court.

10.  That the commitment in this matter reflects that
Defendant entered a plea of guilty to attempted armed robbery,
and that this was signed by the Honorable John R. Friday,
Superior Court Judge, on February 9, 1991. That Defendant's
sentence was a minimum of 7 years and a maximum of |ife, to
begin at the expiration of the |ife sentence that he was then
serving on the Mecklenburg County cases. That pursuant to the
Court's Order of 2008, this sentence would be served as a
Committed Youthful Offender. That no evidence was presented as
o whether Defendant has completed serving his life sentence
from the Mecklenburg County cases or not. '

11.  That Defendant continued to attempt to argue that by
reason of being guilty of attempted armed robbery that no |ife
sentence was possible for such sentence. That Defendant made
reference to the fact that crimes which are “"an attempt" are
sentenced at a lower level than a completed crime. That the
Court stated it appeared Defendant was referring to the general
sentencing provisions of structured sentencing, which was
enacted in 1994. That the Court advised Defendant that under
current law it is true that in most cases an attempted crime
would be sentenced at a lower felony level than that of the
completed crime. That the Court noted, however, that under
Structured sentencing, attempted armed robbery carries with it
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the same sentence as a completed armed robbery. That the Court
Stated to Defendant that not only was Defendant's sentence not
imposed as a result of structured sentencing, it was not even
imposed under the terms of the Fair Sentencing Act, which was in
effect from 1983 unti! 1994, That Defendant's sentence was
imposed under the sentencing law in effect before Fair
Sentencing took effect.

12. That the Court reminded Defendant, as he continued to
argue at this hearing about the effect of the sentence, that the
- Court had already ruled on the issue of the legality of his
sentence being illegally excessive. That the Court reminded
Defendant that since neither the Court, the Defendant, nor the
State prior to the 2009 hearing had accurate copies of the
relevant sentencing law existing in 1980, the Court had advised
both the State and Defendant Prior to that hearing that the
Court would seek information from the Schoo! of Government in
Chapel Hill, North Carolina regarding this issue. That the
Court further noted at the 2009 hearing that Professor James
Markham provided the Court with copies of all the relevant
Statutes, and that these were disseminated to the District
Attorney and the Public Defender. That the Court Ffurther
reminded Defendant that at the hearing in this matter in May of
2009, the Court, based upon receipt of these laws, which were
thoroughly discussed at the aforesaid hearing, that Defendant's
claim he received an illegally excessive sentence in the Motion
for Appropriate Relief was denied, and that the sentences
Defendant received were within the statutory limits imposed by
the relevant and controlling law at the time Defendant was
sentenced. That despite the Court conveying all this to
Defendant in open court at this March 2079 hearing, Defendant
continued to argue with the Court about the issue and to contend
that the sentences were illegally excessive,

13.  That even after Public Defender Kellum Morris had been
relieved of his duties, he continued to remain in the courtroom
during this hearing as a Friend of the Court. That he reminded
the Court and Defendant on the record that the Court modified
Defendant's sentence in 2008 to be served as a Committed
Youthful Offender (CY0), that this would be a benefit to
Defendant with regard to the service of his sentence, and would
In essence negate some or possibly all of the arguments that he

was raising regarding having received an illegally imposed
sentence.

14. That at this hearing, the Court continued to afford
Defendant repeated opportunities to be heard on this remaining
issue from the 2007 Motion for Appropriate Relief, and Defendant
never argued or presented evidence on that issue, insisting
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instead on kepeating arguments related to previous issues
resolved at the May 2009 hearing.

15. That the Court finds that the record in this matter
reflects that on February 14, 2019, Defendant filed a pro se
Motion for Appropriate Relief, Remand, and Determination or
Reconsideration. That he did so without knowledge or consent of
his then attorney, Kellum Morris. That to the extent that the
said motion relates to reconsideration of the rulings of the
Court from the May 5, 2009 hearing, as set forth in the order
filed on May 19, 2009, that portion of the Motion for
Appropriate Relief filed by Defendant on February 14, 2019, is
hereby denied. That the Court at a later time will address any
other issues raised in the aforesaid Motion for Appropriate
Relief not related to a motion for reconsideration of issues
previously adjudged by the Court in 2009.

- 16. That Defendant contended for the first time at this
hearing that he wanted a copy of the Mecklenburg County records
-be produced by reason of the fact that this would show that he
was in custody on the day he is alleged to have committed the
safe cracking cases in-Gaston County. That Defendant issued no
subpoena for such records and did not request the Court to give
Judicial assistance to obtaining those records.

17. That nevertheless, because the Court knew from
previous issues in this case and the hearing in this matter that
Defendant continually referred to the Mecklenburg County matter,
the Court, on its own volition, procured and reviewed the
Mecklenburg County case and made copies of certain documents
from those voluminous files prior to this hearing. In open
court at the hearing the Court gave both Defendant and the
District Attorney a copy of those records from the Meck lenburg
County murder file.

18. That without hearing or commenting on Defendant's new
issue apparently raised for the first time in open court
regarding the fact that he was in custody on the murder case in
Mecklenburg County when the safe cracking cases were alleged to
have occurred, the Court observes and notes that the Meck lenburg
County murder file is a 1980 case, and that the Court further
observes that both of the safe cracking warrants in Meck!lenburg
County were alleged to have occurred on November 5, 1980.

19. That the Court notes and observes that even if those
convictions in the safe cracking cases were to be set aside,
this would not appear to invalidate Defendant's current sentence
for the remaining charges, including the armed robbery, in as
much as all of the sentences for all of the offenses were
consolidated into the one judgment.
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BASED UPON THE FOREGOING FINDINGS OF FACT THE COURT
HEREBY CONCLUDES AS A MATTER OF LAW AS FOLLOWS:

1. That the Court has jurisdiction over the parties and
the subject matter. ‘

2. That this hearing is being‘conducted.pursuant.to,the
Order of the North Carolina Court:of Appeals, entered February
7. 2019, for this remaining issue from his 2007 Motion for
Appropriate Relief to be heard. That the Court has complied
with the Order of the Court of Appeals and heard this matter

within the 60-day time frame allotted by the Court.

3. That Defendant has failed to offer any evidence or
showing or relevant tegal arguments that any changes or
modifications made upon Defendant's Transcript of Plea were
inappropriate, prejudicial, or in any way gave rise to a
violation of his constitutional rights, subject him to an
illegally imposed sentence, or to establish or afford him with
any other requested legal or equitable relief. ‘

4, That to the extent that Defendant's February 14, 2019
Motion for Appropriate Relief, Remand, and for Determination or
Reconsideration, which was filed pro se at a time when he was
represented by counsel, relates to this issue or any issue
previously heard by the Court at the May, 2009 hearing. Such
request and motion in the February 14, 2019 Motion for
Appropriate Relief be and the same is hereby denied. That the
Court defers for later consideration any other issues raised in
said motion unrelated to reconsideration of what the Court has

already ruled on, or which is related to the hearing conducted
this date. '

5. ThevCourt, on its own initiative, afforded both
Defendant and the State certain documents and records from the

vo luminous Mecklenburg‘County files regarding Defendant's murder
conviction,

WHEREFORE IT IS HEREBY ORDERED ADJUDGED AND DECREED:

1. That the remaining issue in Defendant's August 16,
2007 Motion for Appropriate Relief is hereby denied. That this
order brings to a close the litigation of all issues raised in

the August 17, 2007 Motion for Appropriate Reljef.

2. That the Court has complied with the Order of the
Court of Appeals entered on February 7, 2019, for a hearing to
be conducted within 60 days of the issuance of that Order on the

remaining issue set forth in the aforesaid 2007 Motion for
Appropriate Relief.
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3. That to the extent that Defendant's pro se Motion for
Appropriate Relief, filed on February 14, 2019, sought
reconsideration of issues that were rulpd upon by the Court in
May of 2009, or were related to the issue litigated this date,

those portions of said motion are hereby denied. That the Court

~defers for later. consideration any remaining issues raised in
the aforesaid Motion for Appropriate Relief of February 2019.

4, That Defendant's sentence modification by the
undersigned in 2008 allows him to serve his Gaston County
sentence as a Committed Youthful Offender.

5. That this being the conclusion of the hearing of ail
issues raised in the aforesaid Motion for Appropriate Relief,
Defendant may be transferred back to the Department of
Corrections from the Gaston County Jail.

Entered in open court this the 29th day zﬂﬂijh'
2019, and executed this the } _ day of

2019,
JAM T

rable Jesse B, Caldwell, 111
raor Court Judge
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8 ) _ DEFENDANT’S MOTION FOR.
LESTER BARNETT, ~y——————APPROPRIATE RELIEF
)
Defendant. ' )

THIS CAUSE coming on to be heard and being heard during the July 6, 2022 session of
Gaston County Criminal Superior Court before the undersigned Senior Resident Superior Court
Judge of Gaston County upon the Defendant’s Amended Motion for Appropriate Relief dated June
29, 2020. The Court, having reviewed the pleadings and the record, including the Court’s most
recent Order dated November 2, 2020, and pursuant to N.C. Gen. Stat. § 15A-20(c)(1), makes the
following:

' FINDINGS OF FACT

1. That Defendant Lester Barnett appeared before the Court on July 6, 2022 and
knowingly and voluntarily waived his right to be represented by counsel. Nonetheless,
the Court asked Public Defender Stuart Higdon to be present in the courtroom, and
Public Defender Stuart Higdon was present. Mr. Higdon did not assist the Defendant
as the Defendant insisted on representing himself.

2. That on or about February 9, 1981, the Defendant pled guilty to one (1) count of
attempted armed robbery, one (1) count of misdemeanor larceny, two (2) counts of
safecracking, and one (1) count of felonious assault.

W

That at the time of the Defendant’s sentencing, the appropriate sentence on a convicticn
of attempted armed robbery in violation of N.C. Gen. Stat. § 14-87 was seven (7) years
to life. (See this Court’s Order dated May 19, 2009).

4. That at the time of the Defendant’s sentencing, the appropriate sentence on a conviction
of safecracking in violation of N.C. Gen. Stat. § 14-89.1 was two (2) years to thirty
(30) years. (See this Court’s Order dated May 19, 2009).

5. That at the time of the Defendant’s sentencing, the appropriate sentence on a conviction
of felonious assault depended upon whether there was an attempt to kill or a serious
injury was inflicted; however, the maximum proper sentence for such a conviction was
ten (10) to twenty (20) years. (See this Court’s Order dated May 19, 2009).



That the Defendant’s February 9, 1981 convictions were consolidated into the
attempted armed robbery conviction and sentence, and that the Defendant received one
consolidated judgment and sentence of seven (7) years to life imprisonment.

That the Defendant is currently serving a sentence of life imprisonment as a result of a
December 17, 1980 conviction in Mecklenburg County for first degree murder; the

- Defendant will not begin serving his sentence for these February 9, 1981 convictions

10.

11.

until the expiration of the Defendant’s Mecklenburg County life sentence.

That the Defendant has alleged ineffective assistance of counsel concerning the dates
of offense in the safecracking indictments in 80CRS 16821 and 80CRS 16822.

That the Defendant failed to call any witnesses and did not provide the Court with any
affidavits to support the contentions in his Motion for Appropriate Relief or Amended
Motion for Appropriate Relief.

That the Defendant has not been prejudiced by any alleged deficiencies in the
safecracking indictments as those convictions were consolidated into the attempted
armed robbery judgment, under which the Defendant’s sentence was imposed.

That all other issues raised in the Defendant’s Amended Motion for Appropriate Relief
have been addressed in previous Orders of this Court or have otherwise been abandoned
by the Defendant as evident in this Court’s November 2, 2020 Order.

Based upon the foregoing Findings of Fact, the Court makes the following:

CONCLUSIONS OF LAW

That the Court has jurisdiction over the parties and subject matter of this action.

That Defendant Lester Barnett knowingly and voluntarily waived his right to be
represented by counsel.

- That “any party is entitled to a hearing on questions of law or fact arising from the
‘motion and any supporting or opposing information presented unless the court

determines that the motion is without merit.” N.C. Gen. Stat. § 15A-1420(c)(1) (2021).

That this Court may deny a Motion for Appropriate Relief without a hearing upon
grounds that it is without merit when there are disputed facts and the claim must fail as
a matter of law even if all disputed facts are resolved in the movant’s favor. State v.
McHone, 348 N.C. 254, 257-258 (1998).

That this Court may deny a Motion for Appropriate Relief when the defendant cannot
establish the requisite prejudice even if he can establish the asserted ground for relief.
N.C. Gen. Stat. § 15A-1420(c)(6) (2021).



6. That in Strickland v. Washington, 466 U.S. 668 (1984), the United States Supreme
Court set forth a two-part test for evaluating attorney error ineffective assistance of
counsel claims. Under the test, the Defendant must demonstrate that: (1) counsel's

performance was deficient and (2) the deficient performance prejudiced the defense.
Strickland v. Washington, 466 U.S. 668 (1984).

7. That even assuming arguendo the Defendant’s trial counsel provided ineffective
assistance of counsel concerning the safecracking indictments, the Defendant cannot
demonstrate the ineffective assistance counsel (concerning the safecracking
indictments) prejudiced the Defendant, as those convictions and sentences ‘were
consolidated into the attempted armed robbery sentence: seven (7) years to life
imprisonment.

8. That accordingly, the Defendant’s Motion for Appropriate Relief is without merit.

© 9. That all other issues raised in the Defendant’s Amended Motion(s) for Appropriate

e Relief have been addressed in previous Orders of this Court or have otherwise been

abandoned by the Defendant as evident in this Court’s November 2, 2020 Order.

WHEREFORE, IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Defendant’s Amended Motion for Appropriate Relief is hereby DENIED.

This the 25 day of July, 2022.

avid A. Phillips
Senior Resident Superior Court Judge



Certificate of Service

Certified that on the @y of July, 2022, I have served a copy of the foregoing Order
Denying Motion for Appropriate Relief, by placing said copy in a postpaid envelope addressed to
the person hereinafter named, at the place and address stated below, which is the last known
address, and by depositing said envelope and its contents in the United States Mail:

Mr. Lester Barnett
Inmate No. 0020777

Cartaret Correctional Center
1084 Orange Street
Newport, NC 28570

(AL

Travis G. Page Vs

District Attorney

Prosecutorial District 38

325 Dr. Martin Luther King, Jr. Way
Suite 2003

Gastonia, NC 28053

P: (704) 852-3113
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V.

STATE OF NORTH CAROLINA,
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From Gaston
( 80CRS16819-23 )

ORDER

The following order was entered:

Mailing Address:
P. O. Box 2779
Raleigh, NC 27602

By majority vote, the petition for writ of certiorari filed in this cause by Lester Barnett on 1 September

2022 is denied.
By order of the Court this the 10th of October 2022.

The above order is therefore certified to the Clerk of the Superior Court, Gaston County.

WITNESS my hand and the seal of the North Carolina Court of Appeals, this the 10th day of October

2022.

Eugene H. Soar

Clerk, North Carolina Court of Appeals
Copy to:

Attorney General, For State of North Carolina
Mr. Lester Barnett, For Barnett, Lester
Hon. Lawrence N. Brown, Clerk of Superior Court
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ORDER

The following order was entered:

The petition for writ of mandamus filed in this cause by petitioner Lester Barnett on 30 March 2022 is
allowed for the purpose of entering the following order: It appearing petitioner filed an amended motion for
appropriate relief in the trial court on 5 February 2019, and the court deferred ruling on one or more issues
raised in the motion by orders entered 25 April 2019 and 2 November 2020, the Superior Court, Gaston
Cfounty, shall hear and enter a ruling on petitioner's motion for appropriate relief for hearing within sixty days
of this order.

A copy of this order shall be mailed to the Senior Resident Superior Court Judge of Judicial District
27A, the Public Defender of Defender District 27A, and the District Attorney of Prosecutorial District 38.
By order of the Court this the 15th of June 2022.
WITNESS my hand and the seal of the North Carolina Court of Appeals, this the 15th day of June

2022.
Eugene H. Soar : .
Clerk, North Carolina Court of Appeals
Copy to:

Attorney General, For State of North Carolina
Mr. Lester Barnett, For Barnett, Lester

Mr. R. Locke Bell, Attorney at Law

Mr. Jesse B. Caldwell, ill, Senior Resident Judge
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'LESTER BARNETT
PETITIONER
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SENIOR RESIDENT JUDGE
FOR GASTON COUNTY
RESPONDENT »

Iérom Gaston
( 80CRS16819 )

The following order was entered o o .

The petition for writ of mandamus filed in thrs cause by Lester Barnett on 4 February 2019 is decided
as follows: It appearing that petitioner filed a motion for appropriate relief in the trial court on 16 August
2007, and that an issue in the motion was deferred for ruling and has not yet been calendared for hearing,
the petrtron for writ of mandamus is allowed, and it is hereby ordered that the Superior Court of Gaston
County calendar petitioner's motion for approprrate relief within sixty days of issuance of this order.

, A copy of this order shall be marled 1o the senior resident superior court judge of Judrcral District 27A,
-the Drstrrct Attorney and Publrc Defender for Judicial Drstnct 27A, and Appellate Defender Glenn Gerdrng

ary 2019,

RIS 2

The above order is therefore certrfred to the Clerk of the Superior Court, Gaston County.

: 0 WITNESS my hand and the seal of the North Carolina Court of Appeals, this the 7th 'day of February
2019. ’

Daniel M. Horne Jr.
Clerk, North Carolina Court of Appeals
Copy to:

~Attorney General, For State of North Carolina
UM, Lester Barnett; For. Bamett ‘Lester .
Mr-Glenn' Gerding; Appellate' Défefider

Mr. R..Locke Bell, Attorney at Law
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SENIOR RESIDENT JUDGE
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AMENDED ORDER

The following order was entered:

The petition for writ of mandamus filed in this cause by petitioner Lester Barnett on 30 March 2022 is
allowed for the purpose of entering the following order: It appearing petitioner filed an amended motion for
appropriate relief in the trial court on 5 February 2019, and the court deferred ruling on one or more issues
raised in the motion by orders entered 25 April 2019 and 2 November 2020, the Superior Court, Gaston
Countjl, shall hear and enter a ruling on petitioner's motion for appropriate relief for hearing within sixty days
of 15 June 2022.

A copy of this order shall be mailed to the Senior Resident Superior Court Judge of Judicial District
27A, the Public Defender of Defender District 27A, and the District Attorney of Prosecutorial District 38.

By order of the Court this the 15th of June 2022. '
WITNESS my hénd and the seal of the North Carolina Court of Appeals, this the 27th day of June

2022.

Eugene H. Soar

Clerk, North Carolina Court of Appeals
Copy to:

Mr. Lester Barnett, For Barnett, Lester

Attorney General, For State of North Carolina

Travis Page, Gaston County District Attorney - (By Email)
Hon. David A. Phillips, Superior Court Judge - (By Email)
Mr. Stuart C. Higdon, Public Defender - (By Email)

Hon. Lawrence N. Brown, Clerk of Superior Court


https://www.nccourts.gov

Porth Carolina uurt of Appeals

EUGENE H. SOAR, Clerk -
Fax: (919) 831-3615 Court of Appeals Building Mailing Address:
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FOR GASTON COUNTY
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AMENDED ORDER

The following order was entered:

The petition for writ of mandamus filed in this cause by petitioner Lester Barnett on 30 March 2022 is
allowed for the purpose of entering the following order: It appearing petitioner filed an amended motion for
appropriate relief in the trial court on 5 February 2019, and the court deferred ruling on one or more issues
raised in the motion by orders entered 25 April 2019 and 2 November 2020, the Superior Court, Gaston
Cfo1untj/, shallohear and enter a ruling on petitioner's motion for appropriate relief for hearing within sixty days
of 15 June 2022.

A copy of this order shall be mailed to the Senior Resident Superior Court Judge of Judicial District
27A, the Public Defender of Defender District 27A, and the District Attorney of Prosecutorial District 38.

By order of the Court this the 15th of June 2022.

0022 WITNESS my hénd and the seal of the North Carolina Court of Appeals, this the 27th day of June
022.

Eugene H. Soar
Clerk, North Carolina Court of Appeals

Copy to:

Mr. Lester Barnett, For Barnett, Lester

Attorney General, For State of North Carolina

Travis Page; Gaston County District Attorney - (By Email)
Hon. David A. Phillips, Superior Court Judge - (By Email)
Mr. Stuart C. Higdon, Public Defender - (By Email)

Hon. Lawrence N. Brown, Clerk of Superior Court
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ORDER

The folIoWing order was entered:

The petition for writ of mandamus filed in this cause by petitioner Lester Barnett on 30 March 2022 is
allowed for the purpose of entering the following order: It appearing petitioner filed an amended motion for
appropriate relief in the trial court on 5 February 2019, and the court deferred ruling on one or more issues
raised in the motion by orders entered 25 April 2019 and 2 November 2020, the Superior Court, Gaston
Cfo%nty, shall hear and enter a ruling on petitioner's motion for appropriate relief for hearing within sixty days
of this order. :

A copy of this order shall be mailed to the Senior Resident Superior Court Judge of Judicial District
27A, the Public Defender of Defender District 27A, and the District Attorney of Prosecutorial District 38.

By order of the Court this the 15th of June 2022.
WITNESS my hand and the seal of the North Carolina Court of Appeals, this the 15th day of June

2022.
Eugene H. Soar : .
Clerk, North Carolina Court of Appeals
Copy to:

Attorney General, For State of North Carolina
Mr. Lester Barnett, For Barnett, Lester

Mr. R. Locke Bell, Attorney at Law

Mr. Jesse B. Caldwell, 1il, Senior Resident Judge
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\'/
SENIOR RESIDENT JUDGE

FOR GASTON COUNTY
RESPONDENT
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( 80CRS16819 80CRS16820 80CRS16821 80CRS16822 80CRS16823 )
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The following order was entered:

The petition for writ of mandamus filed in this cause by petitioner Lester Barnett on 30 March 2022 is
allowed for the purpose of entering the following order: it appearing petitioner filed an amended motion for
appropriate relief in the trial court on 5 February 2019, and the court deferred ruling on one or more issues
raised in the motion by orders entered 25 April 2019 and 2 November 2020, the Superior Court, Gaston
Cfounty, sha2II hear and enter a ruling on petitioner's motion for appropriate relief for hearing within sixty days
of 15 June 2022.

A copy of this order shall be mailed to the Senior Resident Superior Court Judge of Judicial District
27A, the Public Defender of Defender District 27A, and the District Attorney of Prosecutorial District 38.

By order of the Court this the 15th of June 2022. |
WITNESS my hand and the seal of the North Carolina Court of Appeals, this the 27th day of June

2022.
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Eugene H. Soar

Clerk, North Carolina Court of Appeals -
Copy to:

Mr. Lester Barnett, For Barnett, Lester

Attorney General, For State of North Carolina

Travis Page, Gaston County District Attorney - (By Email)
Hon. David A. Phillips, Superior Court Judge - (By Email)
Mr. Stuart C. Higdon, Public Defender - (By Email)

Hon. Lawrence N. Brown, Clerk of Superior Court
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CAY File No(s) BOCRS16819-16820-
4 1m o 16821-16822~
STATE OF NORTH CAROLINA . In the General Court of Justice
County of _Gagton | -,\r _Superior Court Division_

The State of North Carolina {7 ji(.‘—"’y . 3 3

-vs- g 5

JUDGMENT AKD COMMITMENT !

Defendant

Age 19 » Sex Male , Race Black

In open Court, the defendant appeared for trial upon the charge{s) of

Armed Robbery-two counts, Safecracking=two counts and
Felonious Assault :

Adult Correction, Office of Comb)
Records Scanned Document

and the defendant {entered a plea of } faassdoumhhbgoncim) gui'lty"of the offense(s) of

Attempted
Armed Robbery~one count, Misdemeanor Larceny-one count, Safecracking-two
counts and Felonious Assault

of the grade(s) of Felonies and Misdemeanor
. and in violation of G.S.14-87; 14-72 (a); 14-3 (a)y 14-89-1314-32 A

: The Court having considered evidence and argument of counsel, and finding that the
maximum sentence allowed by law for this conviction is Life

All charges are consolidated for pu ses of judgment. .
] it Is UDGED that the defendant is quilty, and that the defendant be imprisoned
for a maximum term of LIFE » and a minimum term of SEVEN YEARS s

in the custody of the Department of Correction. This senténce to begin at
the expiration of the life sentsmce the defendant is now serving.

The defendant is entitled to credit for __-O=~days spent in custody prior to entry
of this judgment. T -

As to restitution or reparation as a condition of attaining work release privilege '
0r parole, the Court recommends:

It is ORDERED that the Clerk deliver three certified copies of this Judgment and
Comitment to the Sheriff or other qualified officer and that said officer cause the
defendant to be delivered, with such copies as commitment authority, to the custody of
the agency named above, to serve the sentence imposed or until. he -shall have complied -
With the conditions for release pending appeal. .

Bears Ralsed Seal of the Court

This 9th day of February . 19 810 ) , ~
i ‘ (' i .
\ ] / \ -
: / Presiding Judge /
ﬂlttomey for Defendant:Jim Funderburk / )
//John R, Friday }

I}ttomey for the SFate:Larry Langson Typed Name oF Judge
Date certified copies of judgment delivered to Sheriff for commitment:

Gl.S. 15R-1351-55; 15A-1444-53; 148-33.2,‘.57.1
ADC-L Form 153
Rlev. 3/80

ERL I Y

-



APPEAL ENTRIES ' RECE ey,

. . ’ &
g The defendant, in operi Court, objects and excepts to the rulings and judg’r‘ézﬁt 5’:#’?98;
the Court and gives timely notice of appeal to the

Further notice waived. R L) %
"The,'de‘fendant is allowed "¢ days to serve proposed record on appeé], and
i1:he State is allowed " days after such'se‘rvice to serve objections

or proposed altemative record on appeal.

‘ Release of defendant pending appeal.:is L - '“"'-". RO

This .  day of y TR I » KA

Judge Presiding

STATUS ON APPEAL

Notice of withdrawal of appeal per G.S. 15A<1450 filed.

Appellate Court opinion finding no error filed.

ORDER OF COMMITMENT
The challenge to the validity of the Judgment by.appeal having beei;"iigédlvegt;as. .
noted. . : . C e UL

1

v It is ORDERED that the Judgment herein be executed according‘td its terms.

It is fufther ORDERED that if there be need, the Sheriff arrest. and recommit the
defendant to the custody of the official named in the Judgment and fumish said offical
two certified copies of said Judgment and this Order as authority for the commitment and

detention of said defendant.
This day of , 19,

. e ,. Clerk of Superi'or_‘%Cdurt ., _

y

CERTIFICATION: TRUE COPY - SENTENCE CREDIT

I certify that the foregoing, front and back,.is a true and complete copy of fhe_' N
original Judgment and Commitment. and of proceedings relating to appeal, which is on
file in this case. el ,

Witness my hand and the Seal of Superior Cdu‘rt, this .?‘ o ~day of
K lgﬁ - . - ’

Clerk\pf Superior
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§ 14-87

(1) Retain the conveyance for official use;' or

okl

42

e

o

CH. 14. CRIMINAL LAW § 14-87

»

(2) Transfer the conveyance which was forfeited under the provisions of

this section to the North Carclina Department of Justice ar to the
North Carolina Department of Crime Control.and Pyblic Safety when,
in the discretion of the presiding judge and upon application of the
North Carolina Departrient of Justice or the North (arolina Depart-

ment of Critne Control and Public Safety, said conveyance may oe of..
official use to the North Carolina Department of Justice or the North

Carolina Department of Crime Control and Public Safety; or.

his 8

3) Uﬁnon determination by the director of any law-enforcement agency
th

at a conveyance transferred pursuant to the provisions of this sec-
tion is of no further use to said agency, such conveyance may be sold
as surplus property in the same manner as other conveyances owned
by the law-enforcement a%ency'. The proceéds from such sale, after
deducting the cost thereof, shall be paid to thz school fund of the
county in which said conveyance was seized. Any conveyance trans-
forred to any law-enforcament agency under the provisions of this

section which has been modified or especially equipped Fram its: -

original manufactured condition so as to increase its speed shall be
used in the performance of official duties-only. Such-conveyance shail
not be resolé, transferred or disposed of other than as junk unleds the
special equipment or modification has been removed and destroyed,
and the vehicle restored to its original manufactured condition.

(e) All conveyances subject to forfeiture under the provisions of this section
shall be forfeited pursuant to the procedures for forfeiture of conveyances uged
to conceal, convey, or transport intoxicating beverages found in G.8. 18A-21.

Provided, nothing in this section or G.S. 18A-21 shall be construed to require ; « .

a conveyance to be sold when it can be used in the performancé of official duties

of the law-enforcement agency. (1979, ¢. £92.)

Bditor's Wote, — Section 184-21, referred to - 1982, As o forfeitureﬂ of con\;eyances, see
in subsention (¢) of this section, was repealed by & 18B-504, effective Jan. 1, 1982,

Seasion Laws 1981, c. 412, s. 1, effectivedan. 1, .= . - s : L,

CAdtemll 0 ;
“ O Robbery. ¢ o B el

5 14-87. Robbery with firearms or other dangercus

Weapons.

(a) Any person or persons who, having in possession or with the use or
threatened use of any firearms.or other dangerous. weapon,. implement or

means,

whereby the life of a personis endangered or threatened, unlawfully

takes or attempts to take personal property from another or from any place of
business, residence or banking institution or any other place where there is a
person or persons in attendance, at any.time, either day or night, or who aids
or abets eny such person or persons in the commision of such critte, shall be
guilty of a Class D felony. o

{b) Repealed by Session Laws 1979, ¢. 760, s. 5, effective July 1, 1981,

(¢c) Repealed by Session Laws 1979, ¢. 760, s. 5, effective July 1, 1981,

(d) Netwithstanding any “othér provigion of law, with the exception of-

persons
roihery

than seven vearsi

entenced as committed  youthful offenders, a person convicted .of
with fircarms or other dangerovs weapons chall serve a term of not less

in prison, excluding gain time granted under G.5. 148-13. A

person convicted of robbery with firearms or other dangerous weapons shall

758

§ 14-87 .

receive a sentenct
to credit for good
not suspend the st
Sentences impose
shall commence g
sentenced hereun

65,1979, ¢ 760, a.

- 'Cross References,
maximum  punighmu
§ 14-1.1. As to facil
youthful offenders, s¢
148-48.16.

Effect of Amendmi
ment, effective July 1,
ished as a Clags D
imprissnment for not 1
more than life impri
prison” at the end of su
‘gections (b), relating t

.and subsequent offens
person convicted undg
seven years without i
tion, suspended senter
or administrative proc
{or good behavior, and |
imposed pursuant to th
secutively, and added s
amendatory act was os
July 1,1980. It was pos

by Session Laws 1979
Aptil 15, 1981, by Seosi

e

1. General Conrid

o - - A, In General,

~ B, Common Law
C. Altempted Re

" II. Elements of Cri
A. In General,
B. Use or Thres!
C. Taking and I

III. Lesser Included

IV. . Indictment.

V. Evidence.
V1L Instructions.

© VII. Punishment.

. VIIL . Double Jeopardy
1. GENERAL CO.
 AInt

The primary purea
Ieglslature in eractin
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§ 14-87 B GENERAL STATUTES OF NORTH CAROLINA

_ . ' ;
time as may be allowed as a result of good hehavior. (1929, ¢. 187, s. 1; 1975, cc. %;,

denicd, 409 V.. 948, 93 S, Ct. 293, 3¢
643, 846; 1971, c. 871, ss. 1, 6.) :

218 (1972).

This section requires, among othe
that a robbery be accomplished by 847
threatened use of 4 firearm or other deich

weapon whereby the life of a pid

Ref acilities impri Lless than seven years nor X2

9 Reference, — As o facilitivs and  imprisonment for nol ] ¢ y g
prggrx?:r;s e'for, youthful offenders, see  more than hfe_.lunprlso,n:qu?n} in the State’s §
§ 148-49.10 et seq.: . prison.

L o bv Socciad T & endangered or threatened. State v. Iy

For - statule providing the maximumn. . “(b)'Repianled by S:c;g_mn Taws 1979, . 760, & B3Shdl N.C. 255, 232 S.E.2d 707 (1977). 43

ishme : ies, effective July 1, 1980, -5, effective July 1, 1980, ™ " C o KBS The essential difference betwee 3

g::!ghln‘;eﬁ for felovien, ffeetive July 1.1 . _."l) Repealed by Session Latws 1979, c. 60, 8.4 gx@ robbery and common-law robbery ir,

Editor'q. Noté, —The first 1975 amendment, 5, efféctive July 1, 1.980.§ SR 75 former is necomplished by the use of g
effective bcl. 1,-1075, substituted “not less than “(d) Notwithstanding any other provision q

use of a firearm or other dangero S
whereby the life of a person is ends S
threatened. State v. Lee, 292 N.C, SO
8.E.2d 105 (1978); State v. Dollar, 292 X5
233 S.E.2d 521 (1977); State v. Clemi&s]
N.C. App. 101, 237 S.E.2d 298 (1977). 5%
i  The essential difference betweeglises
robbery and common-faw robbery is
prove: the- former, the State must]
evidence sufficient to show that the y
endangered or threatened -by the i
threatened use of a firearm or other d
weapon, implement or means. State v3
295 N.C. 55, 243 S.E.2d 367 (1978). %
Commion-Law Robbery Defined, —
In accord with 1st paragraph in o
i3 State v. Maore, 279 N.C. 455, 183 §
7Y (1971); State v. Osborne, 13 N.C. App 256
S.E,2d 593 (1972); State v. Hoover, 14 &4
164, 187 S.E.2d 453, cert. denied, 281 Ribs

five years nor more than life imprissnmentin the  [nw, with the exception of persons sentenced s
State’s prison” for “not less than five nor more committed  youthful o_ffem.l.cr‘s. a pergI
than thirly years” at the end of subsection (a).  convicted of .robbery WIF}\..:{:\xc?f'ms ?rozl
The second 1975 amendment, effective Oct. 1,.  dangerous weapons shr_\ll servea é.rm ofn b
1975, designated the eéxisting section as  than seven years in prison, excluding r{:\?_lnmd .
subsection (2) and added subsectioré (b), - tggsg;;l ur\:ﬁf}l} Gﬁsrelagn]si é’; piﬁ;r; ctzi A nl;ero
, effective Oct. 1, , v Y arms  or 7
sugﬁﬁtmg ’?;2522252:%’?%1' "‘t:ivc years' near’ . weapons ~Thalsl-reccwe a sent.e(liicfiz1 Olf] z: 1::;}0
g ion subiscetion * s in the State's prisoniand sha 2
subisection (1) and added sulisection - yeurs in U ; e \
ﬁ’f gggs?(fnsiaw«s 1977,)c. 871, s. 4, provides: L credit for yood ]).L-}hi'\-"?rd ':n?:;.- G
“This act shall apply to ull offenses commitied 15A-1-340.'?l-~ 'Ttheé senut:r:én;aj;x rl;ot p]Mye
on or after thé effective date of thi; act” d ;lé:l:::d : (::us:cr:? ;nc:n' ATl
Session Laws 1977, c. 871, s. 3, provides: person  senlenc on” p . %
“Each-business cstablishment in this State, to ‘ll:;l):)g::n&\;;sl\:‘;ll?}l; atsd :h}:znsggt';ﬁenscheagt
chich has been issued a retail sales Lax license, |, consecut With Snc sadiit
;;Tﬁthorizcd t6 display u cardboard placard not ~ expiration of uny sentenée being served by

A

less than 8 inches by 11 inches which shall l)::\r pegﬁe(:r:l;ﬁrﬁ:a&;f{)};griu?ggrb G‘provid;as-' p
- - H 3 o sy than . “~‘ 9, . b 'f ; L
?ﬁ;ﬂ?ﬁ?ﬁ% :?12?5’1?,2? n letters n.n tless than act shdll become effective on July 1, 1980, a8

' ¢ i ) Ahig
By Ac aroling meral  shalt apply only to nffensgs;c9mmxtted en £188'S,£.24 899 (1972); State v, Black & i
e 'fﬁw't AM '&I}::*sg’ort&llsi‘zggnf’f Gft:}f;re:' aller that date, unless specific language of 7191, 209 S.E.2d 458 (1974); State v. r@:”%
As;%m ySh lllqée' ve"-‘ Sentence of No Less Than,,  act indicates otherwise,” C #N.C. App. 388, 238 S.E.2d 183 Q9. @?
Robbery £ 1a A n;\ent Withoul Probation or This section creales no new offenge. — 20 In accord with dth paragraph in wﬁgﬁ’i
1 Year-? 2 mxmé"_ In accord with Ist paragraph in original. ; HeState v, Council, 6 N.C. App. 397, 169 § - 5}
shall i ot impair rers of the  (1971), cert. denied, 5. 948, 93S. Ct 2 2SE. - o
act shall in n% matx)hner xrz)\si‘:,i:):l;eg}o);;{;ﬂ": ;}\i 34 L. Ed. 2d 218 (1972); State v. Osborne, 13N. 2% In accord with 5th paragraph in ori 2
Govemo;l ,u; c:h C? E{m‘(.(,nsmuuon_,. App. 420,185 SE2d 593 1972). g,State v. Council, 6 N.C. App. 397, 169 8}
$8oft L]_,d o'r 1g7$r 871' s. 7, provides: “In In accord with 3rd paragraph in original (1969); State v. Bailey, 278 N.C. 80, 1%
tﬁ?i\is:g?of ::1; confiif::i between the provisions  State v. Black, 286 N.C. 191, 209 SE2d 3 og (é,??)’gc;r;hd;nsie(d’ ,‘0)9 US. sds, B
Lo e PR icle 3B of  {(1974). . 93; "Ed, 18 (1972); State v. o
of ths) 3‘;2 ém?h the g\l-?s\ig:g”;r o/{r.:\iz't;c!;r;&?han In aceord with 5th paragraph in ‘on’gn?al. SEEZEaN.C.. App. 101, 191 S.E.2d 369 (1972). poas;
ccg:tiﬁrand ;emii?\rin full force and effect.” State v, Council, 6 N.C. App. 397, 169 S.5.2d 5 2 The gist of the offense of robbery is
me iffecti . 1980 — (1969 . 2oby force or putting in fear. State v, Sp
sel:;;:,‘;nﬁ;n\::'iq7};‘;.ﬁfc;g(f sflglirflcu:eiu]y 1, This section creates no new offense, & AN C. 341, 185 S.E.2d 881 (1972)

1980, will araend this section to read as follows: ?;‘eereliolgz'iisdge; rfar r::re ;&\eer:':; tpur&shnc\:nt
. i i 3 the sion, 3

d §ell4.ﬁz' 5:::;;2 W'Lh(.grtAuITsl,:;;:, 0; common-law  robbery w();en ‘t:atthszmie;
ungery : . — (¢ 3 B o " e

persins who, having in possession or with the igmf“t'(:“e‘é u"; o‘ift::;g:;ns (:; thor danger

use or threatened use of any fireurms or other 'f.Q& ; SL:{te o Barksdule, 16 N C. App.

dangerous” weapon, implement or neans, “;ngo}g‘z'mfs (1§72) cort dénied, RN

whercby the life of a person is endangered or i‘)d ‘é E.‘;d 1';52 (19733.

threatened, unlawfully takes or attempts (o take bR

i i radds, ete. — i
personal property from agother o “ﬁm ;\d:}t, %‘ﬁéscﬁtci‘c‘a\olnaispees;:ntial difference betw:

! ines i anki " ;
place of business, residence or

; : Y -Jaw robbery is &
institution ar any other place where there is 2 :”miide:(}gril))t j‘;“r‘)], g"'c“o?&"m for armegymb
perso:{ or persons in attendunce, at any lime, "}‘)‘”’l, (i must he endangered or threatened
either duy or night, or who aids or abets any such Ehg “:c or thr;:atcned use of & “firearm or oth
person or persons in the conunission of such h ‘: s weapon, implement o means.” SEREY
crime, shall be guilty of u felony and tpon \glfl"‘idn 8'-1:1pC e 508 (071, “1’3}‘2’9
conviction thereof shall be punished by ¥-Bauey,z - OV, ‘?;ﬁv,;

&t The word “fear” as used in the7
Afputting him in fear,” in the defig
eommon-law robbery is not confined
e&ith. State v. Moore, 279 N.C. 455, 18
846 (1971). j
For robbery at common law it is not ngs
prove both violence and putting in®
roof of either is sufficient. State v. Mg
N.C. 455, 183 S.E.2d 546 (1971); State L
N.C. App. 388, 238 S.E.2d 183 (1977¢%
#5% The use or threatened use of a
Dther dangerous weapon is not an essg
gommon-law robbery. State v. Moore, §
255, 183 S.E.2d 546 (1971), 4
% The definition of robbery necessari \%:
vith it the concept that the offense cangsy o
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-87 § 1487 © ART.17.ROBBERY : § 1487
» receive a sentence of at least 14 years in the State's prison and sh_al'l»?.je‘éntit_led. ;
8 of to credit for good behavior under G.S. 15A-1340,7. The sentencing Jjudge may
S}f ! not suspend the sentence and may not place the person sentenced on probation.

Sentences imposed pursuant to this section shall run consecutively with and

the ‘ shall commence at the expiration of any sentence being served by the person
art- sentenced hereunder. (1929, ¢. 187, a. 1; 1975, cc. 543, 846; 1977, ¢. 871, s8. 1,
Brt(,)}f ‘ 6;'1973, c. 760, 8. 5; 1979, Znd Sess., ¢. 1316, 5, 12), . | :
! Cross References. For statute providing'the Lo July 1,/1981, by Session Laws 1981, ¢. 179.
?Cy : méaximuin  punishment for felonies, see  Sessicn Laws 1979, ¢.760,s. 6, as amended by
©c- § 14-1.1. As, to facilities and programs for Session Laws 1879, 2nd Sess., c. 1316, 5. 47;
old . .youthful offenders, see §§ 148-49.10 through  '1981,c. 683, 8. 1; and 1981, ¢. 179, 8. 14, provides:
1ed 1484916, - - .. . - o * “Phig act shall become effective onJuly 1, 1981,.
ter Effect of Amendments, ~ The 1978 4ménd-  and shall apply only'to offenses committed on or
she R B ; ment, effective July 1, 1981, substituted “puri-- . afier that date, unless-specific language of the -
ns- ished as a Class D felon” for "punished by  aet indicates otherwise.” o ,
1ig i imprisonment for not less than seven years nor- . . The 1979, 2nd Sess., amendment, effective
its ) . more than life imprisonment in the State’s « July 1, .1981, and applicable to offenses
be prieon” at-the end of subsection (a), deleted sub- . committed on or after that date, substituted
it i ’ sections (b); relating to punishment for second  “Class D felony” for “punished as a Class D
2 and subsequent offenszes, and (c), requiring,&a  felon” at the end of subsection (a). The 1978,
he " person convicted under subsection {a) to serve  2nd Sess., amendatory act was originally made
«d, seven years without benefit of pardle, proba-  effective March 1, 1981. It was postponed to
) tion, suspended sentence or, any other judicial  April 15,1981, by Session Laws 1981, c. 63;and
mn or administrative procedure except for time ofl to July.l, 1981, by Session Laws 1981, ¢. 179.
d for good behavior, and providing that sentences " ¥ egal Periodicals, — For'a note on lesser
1. irapesed pursuant to this section chall run con- " included offonses, see 2 Campbell L. Rev. 145
" gecutively, and added subséction (d). The 1879 (1980)." . - : i
',5 gmendatory act was originally made.effective  por survey of 1879 criminal law, see 58
’ e S July 1, 3980, It was postponed to March 1, 1981, © N.C.L. Rev. 1350 (19805, - :
hy Bession Laws 1978, 2nd Sess., ¢ 1316; to- e o
April 15,1981, by Scasion Laws 1981, ¢, 63; and :
e : :

casENoTES. '
1. General Consideration. o A
© A. In General, ’ o '
B. Common Law Rebbery.
C. Attempted Robbery. .

. . L. Elements of Crimé. -
. A. In Géneral. - : : . .

B. Use or Threatened Use of Dangerous Weapons. ST

C. Taking and Intent. R B :

-

. 7 ML Lesser Indluded d}'fenses ‘
. : P IV Indictment. ‘_ ' - N .

VI. Instructions.
ViI. Punishment.
VI, Double Jeopardy. ‘ . . .
1. GENERAL CONSIDERATION. . . provide for more. severe pimishmen‘t for the
. . commisaion of robbery when such offense js
commitied or aitempted with the use or

The primayry purpoese and inient of the  ¢hreatened use of firearms or other dangerous
Teglslatore in enacting this section, was to  weapons. It does not &dd to or subtract from the

759

A. In General,
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ROLINA 1979 CUMULATIVE SUPPLEMENT

S.F.24 86 (1973); State v. Jarretfieas
202 8120 721 {1974); State
CApp. 811, 204 S.E.2d 226 (18 Gy
L 21 NG, App. 345, 204 S.E.2d 180
r, Wallace, 21 N.C.-App. 528, SEomiis
$74); State v. Teal, 22 N.C. AEEA
d 7382 (1974); State v. Jackson, ¥
SJ.24 123 (1975); State v, Can
S 218 S.1.2d 38T (1975); States
,App. 475, 216 S.15.2d 412 (19
3, 28 NLC. Apyp, 507,221 S E.2d
v. Artis, 31 N.C App. 193,
M) State v Dollar, 292 N.C.
1 Q97). 7
te v. Bumper, 5 N.C. App. 528, K
39); State v. Smith, 278 N.C, 4%
(1971); State v. Lassiter, 18 NgEar
35 S.R2d 478 (1971) State Ay
NG 1Y, 199 S.E.2d 456 (19%
87 N.C. 207, 214 S.E.24 67 (19F
ery, 282 N.C. 285, 218 S.B.2d 8%
v. Jones, 26 N.C. App. 467, &5
175); State v. Davis, 290 N.C, 54
(1976} State v. Gray, 292 N.C, %&z
5 (1977): State v. Joues, 235 N&
4713 (1978): State v. Haywood, 2

& 14-89. Attempted train robbery.

! Cross Reference. — For statute providing the  foree, threals or otherwise, for the purpose of
aximum punishment for felonies, effective taking thercfrom or causing to be delivercd up
Ruly 1, 1980, see § 14-1.1, to such person so forcing, threatening or
B Amendment Effective July 1. 1980, -- intimidating, aoything  of  value, to be

sion Laws 14979, ¢ 760, . §, effective July §,  upproprinted 1o his own use, hie shall he guilty of
,980, will amend this section w read as follows:  attempting train robbery, and, on conviction
AR w5 14.89. Altempted train robbery. — H auy thereof, shall be punished ax a Class F felon.”
LEhiperson shall slop, or cause o be stopped, or - Session Laws 1979, ¢. 760, 5. 6, provides: “This
i pede, ot cause to be impeded, or COIl‘Spire with  act shall become effective on July 1, 1980, and
lhers for that purpose, @any locomotive engine shall apply only to offenses committed on or
3 car on any raihoad in this State, by  after that date, unless specific language of the
fatimidation of those i charge-thereof or by act indicates otherwise.”

N

§ 14.89.1. Safecracking. — (a) A person is guilty of safecracking if he
Himlawfully opens, enters, or attempts to open or enter a safe or vault:
(1) By the use of explosives, drills, or tools; or

% (2) Through the useof a stolen combination, key, electronic device, or other
24 fraudulently acquired implement or means; or
5 (3) Through the use of a master key, duplicate key or device made or

obtained in an unauthorized manner, stethoscope ‘or other listening
device, electronic device used for unauthorized entry in a safe or vault,
or other surreptiticus means; or

(4) By the use of any other safecracking implement or means.

(b) A person is also guilty of safecracking if he unlawfully removes from its
remises a safe or vault for the purpose of stealing, tampering with, or
snscerlaining its contents. N
¥ (c) Safecracking is a felony punishable by imprisonment for 2 term of not less
fthan two nor more than 30 years. (1961, c. 653; 1973, ¢. 235, 5. 1; 1977, c. 1106.)

CNLCL 100, 254 S.F.2d 890 (19
n, 33 N.C, App. 548, 251 S.E.2d
inson, 40 N.C. App. 428,252 S.E%

i
Q

‘y and attempted comme
1s defined at common lag
s weapon as defined by G.&

19, c. 760, s, 5.)

R Cross Reference. — For stalute providing the Effect und Application of 1473 Amendment.
Emaximum punisliment for felonies, cffective — The 1973 nmendment did not repeal this
@duly 1, 1980, see & 1411 section. The main thrust of the nmendment was
@%ff Editor’s Note. — directed to the punishment provisions, and the
L5 The 1973 amendment deleted  “othei”  amending statute expressly provided that the
00 receding “taols™ and substituted “of not less act should apply to all offenses committed after
4 than two years nor more than 30 years" for its ratification,  This  amendment  clearly
RS atom ten yoars Lo life imprisonment.” manifests a legislative intent that the reduction
4 The 1977 amendment, effective Oct. 1, 1977, in punishment should apply only lo ucls

and shall apply only to offens
- ot alter thai date, unless specld
“he act jndicates otbeewise

T

Sl
"g‘%‘»’é rewrote his section. committed  after April 19, 1973, State v.
el? Session Laws 1973, ¢. 235, s 2, provides: “This  Cameron, 984 N.C. 165, 200 S.E.2d 186 (1973},

“‘*&eﬁ set shall apply Lo all of fenses commitied afler s cert. denied, 418 U.S. 905, 94 S. Ct. 3195, 41 L.

S0

2ot

8 atilication and shall become effective upon  Ed. 2d 1153 (1974).

i e N

to submit and deliver up, or al Zf"’k ,zmﬁfication."'l‘he act was ratified Aprit 19, 1974, Session laws 1973, e 235, reducing the
revefroin, or from him, anything € 3% For survey of 1976 cuse law on criminal law,  punishment for safecracking and setting it at
1 be gruilty of train robbery, and "t@.see 55 N.C.L. Rev. 976 (1977). two to 30 years imprisonment, applies to all
SB%  For survey of 1977 crinsinal Juw, see 56 %L, offeuses commitied after its ratification and

sreof shall be punished as a2 Clase
; beeame effective upon ratification, Where the

crime was committed. in 1971, before Chupter

Sk Ret. 965 (1978).
235 was ratified, defendant can be punished

ws 1979, ¢. 760, 5. 6, provides: “ oy Amendment Effective July 1, (980, —

ame effective on July 1, 1980, aRERERGE Session Laws 1979, ¢. 760, 5. 5, effeetive July 1,

mly to offenses committed on § MI@‘@* 1980, rewrites subsectiom (¢} to yead as follows:  under the old statute. State v. Martin; 20 N.C.

e, unfess specific lngungre of SPEL () Sufecracking shalt e punishable us @ App. 477, 201 S.E.2d 540 (1974).

otherwise.” ASEERS Clage H felony.” Where the wets for which defendant was

waeker v. Garrison, 445 1. Supp. SEEREAE  Session Laws 1979, ¢. 760, s. 6, provides: “This prosecuted oceurred prior to April 19, 1973, the

i, AEBEE oot shall become effective ou July 1, 1080, and - trial judge properly impoused sentence uccording

At shall apply only (o offenses commilted on ur to the provision of this scetioh as it existed
2 ‘f after that date, unless specific languagze of the B‘ffm‘(‘ the 1973 amendment, State v. Cameron,

% act indicates otherwise.” © 284 N.C. 165, 200 S.E.24 186 (1973), cert. denied,

Y
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(4)  Where two ormodrie consecutive sentences are imposed,
the P.E. date is determined by computing the eligibility .
date on each sentence and adding them together.

A -NOTE: jml and other pre-sentence credlts awarded by Lhe courts are apphcable to. :
the parole ehglblhty date. .

d) Inmates conwcted of felony cnmes commltted on or after]uly'. .
1, 1981, and prior to October 1, 1994 and sentenced to a term .
of 18 months or longer will be granted re-entry parole 90 days

S R T ... - before the expiration oftheir sentence(s), provided the inmate=—.=. . -—*-—%M P

’ i was noi_ sentenced as.a Committed Youthful Offender or as a
misdemeanant. Effective July 1, 1981, inmates eligible for parole

T willbe given good  time towards the parole eligibility date: =

. Community Service Parole may be considered. .

30




No. -

IN THE GENERAL COURT OF JUSTICE 1
- STATE OF NORTH CAROLINAY] ©=5 .3

1
APPELLATE DIVISION ) P
CLER: N W
(,.;’ P N 1 }. | R
Court of Appeals O
(Select “Court of Appehls” or “Supreme Court™)
U Lester Base s ) Fom GAsToN " Coumy
Petitioner, ) :
) FileNo. 0 CRS 146819 - 23
v. )
) PETITION FOR WRIT
STATE OF NORTH CAROLINA, ) OF CERTIORARI
Respondent. - )

To the Honorable Judges of the above-named Appellate Court:

Now comes Le_ g‘f’e r B-A rNeT T , Petitioner pro se, and
respectiully petitions this Court to issue its Wt of Certiorari pursuant to G.S. TA-32(c), 15A-

1442 et seq., and Rule 21 of the N.C. Rules of Appellate Procedure, to review the Order of the
Honorable

Superior Court Judge David A Ph, ], pc ,dated June |5 2025
denying Petiioner’s Motion for Appropriate Relidf. In support, Petitioner shows the following:

Y]

Petitioner is incarcerated in the N.C. Department of Correction under achive scntencé(s)
which Petitioner seeks to challénge. The conviction sought to be challenged is: ‘

Date of conviction(s): f_e'lqruAr/y 9.198/

Presiding_hdge: Late /'/ oNOra b 76: Tobnw R F r CLA/ %
Plea (guilty or not guihy)fﬁ vt +/\/
Offense(s) onvictedof_Adtemted rohhe ey Safe cenckine
Assault, Whcdemwienpor | are ey

Sentence(s): | 4 fe




December % 2019 )

om -
Relief to the Clerk of said county court, alle
him/her, and a o ght to relief from his/her co

(date), Petitioner mailed a Motion for Appropriate
gIng errors in the criminal proceedings against
nviction and/or sentence(s). :

3)

On \._u |5 20 2 (date), the Court below entered an Order denying
- _the Motion for Afpropriate Relief. A copy of the Order is attached to this peti

ton Petitioner . _
contends that the Order is in error and Petitioner is entitled to the relief sought for the reasons
- stated in the Motion for Appropriate Relief '

@ |
Attached to this petition and mcorporated by references herein are the following items
~ (check the ones that are attached):
\\/ Oxder denying the Motion for Appropriate Relief (MUST be attached)
L Motion for Appropri_atc Relief (strongly advise that this be attached)
h\é Other (specify) Searte e I‘Ig Sw'd QJ ine. Tor C 2 0 Sg.gﬂ'g AC ‘;_’)l'
V' Other (specify) Audoement tud Commidtpme, b
| 5
The followin,

g are additional facts and arguments that Petitioner submits ig support of
this petition (attach additional pages, if necessary): .

On Apir,) 25, 2019 The Hokornh/e : Tesse |3, Cald el /.
ruwled 1) lm'sl().()rctr: That 4he defon dAn sz%\_s CoNFine

bt the meckKlenpora CounTy Th/i o Nove r 6 | .
nd had bee,) there o, 1 "months and Conlel pNp
Lommitted H,, Movemlpe, & 1980

, SefecrvcK ve Sec:
Raepgtaph b, and 15 of Toiil 3, Caldwell Ao 35 ah7q
Orden: e. Tudue defey for_lates Q”W
_C_J,mro\p} Wh§ C#NS‘OL‘L'CL&EUOV‘ oNe. Tud c-\(’%
Feb™inpny 1, 1981, O Decem b ‘Jl e '
L Amended pnotion Fo%@"@ﬂflﬂf’%

have the. Comm, b enCe

ccorrected by, wWClosing the  Seuten Cile ey
for C VYD Senten cine W hir h cleny Y. <K gj C}_-[Ag-l'
the. WmMaxiam senFence Fhat he é

Ot-ﬂid Ec‘:lflfﬁ -CON*




‘For Ak‘f‘h,mlv)‘/” r‘obbu\/\/ As 4 compm i tted \/ou’/'}rlcm O’)C—\ce/od?f

IS /H v eAart . Su\)‘/‘el\)cx o\wcfefu\)e e clos el \/\//f'L\ ’I%u 1067"’/'/0/1)

/
Article 1] G.S. 1Y- 87(6/) CJ( [48-232,. 2 57,1 \was noT

l"l\)Cde@cp ‘Fow ‘H\c CYyo Semf(’.MC,P BS 4 LVO but mod. ﬂalﬁc/

+o Tust [4-87 +he propes Statuc for CYO Sentence
s 14-87 (d) This Statue \wasS removed Hmd CL\HI\)C«Qd

from 14-€7 (d) to Tust 19-87 \uhich is Arm Ro)a)oev\v

I’Y)\/ CO)OL’JC+JON ON Felbu rary ﬁ 1981 \wwns /ﬁH'wam;o‘/'ro/obew/\/A
SH‘FLQNQLK:NC\ l \WAS Se)\)hwc& bl clev Col’nm;’/"/'e,c{ youfj;‘pu

Oéfender Fatue G.S 143 32,4 57 see: Ju\clo,ﬁma/d'/'

and committmewt ot the bo f'—zLom’ Fhut IS KHL‘ILH"f'CJw

to this ;0@4'1'7";01\).

O:\) 7LAL ng web Site ‘/'lwe\/ Cl/‘ﬁlU(‘q&C{ My P?“t"fm;of

V‘olabtl/\\/ conviction to Arm Rokbewv ANd the /\,ouember‘

5 gD S)‘}‘XCCLWF)C/(H\)G ‘/"Aev V‘eMO\/ﬁ(,’J ’Hwe‘F [Q Nuim b e r

m\)d dute of +he c,mm& m)d rejo lnced 1+ with

F'lle Number 000600 0D,




. ; . ~ : . - Lo . PN Lo R . R
B

5

At the Ju\ly 6, 30423 %eﬂw//v\% the courts £a/l 4o
dism/sS the November 5,1580 Smfcc,wm,/(/)@ After

T vead the Ovrdev: of Tesse B. Caldwell /p;qrnjwﬁlpl, 16 & /1§
skowi’;\)\s thut T \wus confive at 7%{, hﬂe.c;k')er) }L)V\Vj
C/owo’f'}/ Tl _on the SAame dfﬁ/\/ ‘Hm‘l" %’AC Crimeée. WAS .
committed . The court erred by ol impoSing the
Committed Youthtul Offewder SenTenwce of 7>/€Fh«,s

o 1Y }/em*S whder G5, 14-87 (C/)

T+ )¢ {m;oossfl:/c o 144///\/ evalunte defendanwt cla/'m
hecnrnuse the Cl'"t"/v ot Gﬁ.S?LoN)'ﬁ £a,l 4o JoreServe
+he record of the Audical joro ceed n’mﬁ N VinleTion

of 1SA-1626 aud Fe,cfewlf’)( Ru'& Hia).
\JJ

M., coNVietion \jhs obtw'ned n violation of
due process of  nw, United States  Constitution
Am end m ent 5,_6,./9; NC. constitutipn Avticle 1
Section lgl,l(?, 13)_./!& Well ns othen rovi'SIoN S
of 4+he UniFed States wvud MNorth Carol na
Constitution GS ISA- 1415 (b) (3).




Ty

fLu -Hw xOreSc,MT chnse 'For ‘/’/qe, D\Ar.ooS( ot 7%{ l‘SSu\e,

V‘HSiﬂ,c{ Yflre. 150(’.-""!\)&1\)7" facts dre //)fjt:/y (/(UC/IilOLA"LIQA/G
The Novemben 5 1980 qu%u,wnc/)(/,\g whene T2 \/\)AS

cow filue At VYIe,c,KI{nbmv;e_} chu’/;v T4l wnd had b een

’anmc ‘{‘our l;n(a r\)’H« S.

The cdefenduant contend that the Sendewce :'m/mo:iad’

,1'5 3ro$$1/ d:SDnDonﬁ‘nnNﬁf—c 7Lo ’Hm O—p‘Fc}OS&. TL)Q
Se.;\;ﬁ/\)(’ﬁ C,olx)s'/’nf’m’/_t C,V‘u\e,/ Hl\)d LAIUMSMH/ ;ow\‘ul\me,tﬁ'

(A '\/.’h)n'f'.nm ot Article I 56.(5/'/0/\) /9 H/L)d 27 ot 4’/&,

North Carolinveg Constitution And t+he ezl\c)h‘f’ hld

fourTeenth Amend menT of the (Uu.Fedd StaTe Constitution

”’)Q« Coks‘h+m’f':01\) lS o\wAI/\HNTenﬂ L)v +/1€’/

Der/#‘hf‘l&}‘hn}\) (‘)‘I[’ V‘LQL\’IL VQMC/ %Ae 18) O‘F R;&A?L.S ot

Ownr C,Oi\.>-f_1 Vd-nnl\)(ﬁ) +L'€ I/VCtV](/u\F)-/ l/h)C{ V‘lo\)/\‘}'j

et Fled #o ///_wofer‘/’:om ;43:4//u$+ STate  Actow.




Petitioner (check one) Vncloscs th“ SIO 00 ﬁhng fee. V / s mdlgcng as shown 5 )’ -
Ehe attached Affidavit in Support of Request to Proceed In Forma Pauperzs '

9,

Petitioner is a layman at law, 1s imable to retain counsel, and the Court below failed to
appoint counsel. Petitioner asks that this petiion be Iiberally construed, that Petitioner be

- appointed counsel to provide representation i further proceedings, and that the relief sought in

Petiioner’s Motion for Appropriate Relief be granted.

WHEREFORE, Petitioner asks that this Court issue its Writ of Cerfiorari to the Superior
Court of said county, that said Order be reversed or modified in Petitioner’s favor, and that '
Petitioner be granted such other and further relief as appears to this Honorable Court to be Just
and proper.

Respectiully submitted, this /0 day of /4,,,3 u\_q]L’ L2092 .

Petitioner %@A ]ﬁ /;)) an Eﬁ—7

Signature

Address /o() 8(57( QQO

Mews 2t

MN.C_ 28570
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Supreme Court of North Caroling

GRANT E. BUCKNER, Clerk

Fax: (919) 831-5720 Justice Building, 2 E. Morgan Street Mailing Address.
Web: https://www.nccourts.gov Raleigh, NC 27601 P. O Box 217¢C
(919) 831-5700 Raleigh, NC 27802

From N.C. Court of Appeals
( P22-454 )
From Gaston
( 8OCRS16819 BOCRS16820 BOCRS16821 80CRS16822 80CRS16823 )

20 December 2022

Mr. Lester Barnett

Pro Se

Carteret Correctional Center
#0020777

P.O. Box 220

Newport, NC 28570

RE: State v Lester Barnett - 325P22-1

Dear Mr. Barnett:
The following order has been entered on the motion filed on the 28th of October 2022 by Defendant
for Notice of Appeal:

"Motion Dismissed by order of the Courtin conference, this the 13th of December 2022."

s/ Berger, J.
For the Court

WITNESS my hand and the seal of the Supreme Court of North Carolina, this the 20th day of
December 2022.

Grant E. Buckner

Copy to:

North Carolina Court of Appeals '

Mr. Daniel P. O'Brien, Special Deputy Attorney General, For State of North Carolina - (By Email)
Mr. Lester Barnett, For Barnett, Lester

Hon. Locke Bell, District Attorney

Hon. Lawrence N. Brown, Clerk

West Publishing - (By Emait)

Lexis-Nexis - (By Email)


https://www.nccourts.gov

(IYJIONIMd) AHISFOY FAVS/ONMOVYEOIIYS! 00000090 LINIWSANC ¥O4 43 1VANCSNOD

100.veE

(IVdIONIYd) AHIFE80N g3NdyY] 61891008

(dI¥=34d) SNOT3NOT3d| _ 9861/EL/80

HIGANN IONIINZS i ALLNOZSNOD

J4)7 fwe L wnwiXep SHVIA L ‘Wsl wnuiuiy
SON3LNZS 3417 1z @dAL aouajuasg
SNOSIdd 40 AIQ ¥YOD 40 1433 :1 8dAj asusjussg

3417 :eteq ssea|ay ps1osfold HIv4-3Hd :adAy juswysiung
:3}2(Qg ’se’|3y |BENivY IALLOV SnjBjg 3dUsjuag
B666/20/10 :21eQ uibeg sJusiusg _ IHNLNS :SHelS 2inIeg
NOLSYO :uondiauog 10 Aunod L861/60/20 :832Qg UolI2iAUCY
JLVIAING JedA) JusuiLWwoD Z00-vg Magunp souajuss

. "y f
,QQQQQQQQ VEE M
RPN cho py P 2r0utad T3

. . . ]
o ; Ay p gy es UM Y .
..xi fv_\m..t:.ﬁ u\wd\\tm; Nﬂu K u\,.it 3y _b,,y/ 0 ) ;

K4




Deconder 7, 2020

Dean J,m

_f Lom | /L\)’bxjﬁ— L/m & A oaa /L/n /LQ,/ LA LR f Cr L/(,(/Jc/

chz é{W/.D(ruw\J O"m/L Lﬂv% dwm c/cw%/ wily 7 dolé

O Ao nd™ 2L 3004 THe wied Pevnd LAl

MM%&J 7D s b 345 3/ €y

m 4AA—C/Mﬂ—5 9/)/7 (A8 /)@Qa«/«f ead” ¢ Q/MTM/Q

C«»U\/J WMM_A DA \//(A/L/m» b\)/bof 144¥) ,Z/MO/ (z a

LlFFa O\’gs rc

DY 44-54-D

Nows —thod~ A _foia tonnihe ol #he At

Zfz ’;,QQ/L,A//L,(L Wi, €A VJ ﬂwm (4%/@/@ M/CZ?L 4 //\ Lt
fmdmp@ﬁ s N3 dOrjd—t&v\. é /9 gD ,u/\/ﬂ//(j;m /Hﬂ—t |

a0 I Al C/(,Oui/\nn .

77’\{, //u,w ﬁxué/ //mc&xjﬂf—rmp/j' A el OTilren [ /9(?(3'

W,() 1.0, ’64(/\/1/\ 40 Ayl pnd cghH vé AJan e Z\MW/ WAG{/

ConV A/d—%j O’D] o q/)‘,m/wﬂgfk 5,. 1980 MAc/mq?

J)/w ;O/t Ao //M/L,L /A /g A) ol qu/x/c:fee/ (™M

ch‘/f»u (a./?gf) , ///m o Ve loon 5, /950 Camid,

A L dan Om\/xxﬁffbp/ W/\f’/ m/(k/f/m 78 %p/ﬂ Amﬂ

AN %\ /C{“men&ﬁ// é/%rw[fj/wj ()ZD/«FMC’%M ) j /’w\u\l



j-eﬁ/m (oY) /(;‘AGK /éaur%/ //w;r;g M’Lﬁ ﬁ &M Yt ‘:@%fm
e of
3607 PNER  oond e goomsnded MAR 2019,

O’)’) rﬁmﬂe/mjﬂ/u d . d0ap A wwum/ Ao O 2
C_etd o { /unj— o] %PW(LCJ/ L8 A,ulx . Cm/éa/uu)eﬂ A
Z hae 70//\1 oAb, D/u con oA ’hg o tessAvre, Tha,
I\ (v? 60 &/J//(f// e, % A omd™ //'vvm/ /ﬂﬁ}ﬂ/ﬁw/u A
%ﬁz/&/g/»j‘ e A M/ m/ﬂw 79N /ﬂ /L%.wﬂ

(/\) i~ \/ e Mqr/i,w\fuig /¥y Lot The. l\/(/wj«g}b
M;Ou,ﬂ LA W Jen up L %j/u dmﬂd?umm
fd»em Avdzd Ah st //u Adea NS oo snme Ao
J\xm/()’L *he (/L)cu(\/e/t 77‘)% Dy % %/,L CZO
férGM Aend— RO //cum L. Cm%/ww;#’ 1 (’/MMZZ"Z/T
G AJZMf)/ 7_/4 JZjﬁu O/LO/JA/,?/MJ(! ‘i?% . %’MLM AL

d
ol aoecl,  soginn.

N

/g @«g‘(wm/ﬂ Ao //\/(/W\ &MWWm LMO 557/\1 \/Oou( UM
Weia %odwﬂe/& 2, o{OQO /t/dv/u//) L ad //»3/@74—

o d %4 /’Z: QML/(/&AM/\/I,{ Qb&/ /Q AN /uﬂ/b\(gj_f}@mc\ \/wt’O/a

500677,9& [)//z/mm g%p %JY\/WM Q VQ/}Q‘) %WJA

/ L A2 /J/a,exj’ M/(/A/ M//MMT/Mc LA ;fjv
FBT # B Piesbut bt 2% Lheoii
//’/L{Daf) ﬂ C /W/u/ n# 72/0’67% Z/mm«/ Az / UA. 2 AN
/@ AN &/0[ Aitd / 7:% i //\/Z/ /%)w/ L. /mjz/m/uJZ




5 , 6 A%em/)/m 7, 2020
Z _wrdsts ’Wméz cadil /Lé/@//c/j .!

J NI /AJ Op/x/‘ce 01 _Fhe 6/1»/( | @WL«A‘?‘L’ o7
’;MDLGJA o7 ))/)n«%% c{/\/j Ane o e L;D T A
C/ f’/t//( Ty é?/a, D ansel . %mﬂ\ ZZ) WA \/-L‘j—&\’-’f_- e/ 4’/)7@‘*’
LK OAh e //\ AV S ‘6/\( e =t in\(i yrallY. A0pna 0

a. T/(/A// Ty quw/aﬁ ZK)/L/(O*-J\ G Cadl ,

J Len WW;ZZ—M /Z’Oﬂ AR xR AT /V~ e 17;% Vf- /)’1/)/(/1
. ;;P_/P/JZ/I ﬁ\/ A V/l/'\?bz L/Z"g W/Jzéﬂfhf_ aj— j_’%/ L
Q LA MAN (AP / r);?df; c(/ —/%] ~Q/f/(//L/L/}A/A A /ﬂG\A ALINA //i\/ﬂ

&fm (%hsﬁ{/l D/(,@ /\/(/rﬁ/(/zm x/t\/\(/;/(ﬂa \V«MMM ’/6 &/«/auﬁﬂﬂt
) J U J 7

o)

7

.,\/—)/4)/\7{5}, J%n /.//Zf#
D000 777




