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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA

EASTERN DIVISION

- - - - - - - - - - - - - - X
UNITED STATES OF AMERICA, :

:
Plaintiff, :

:
vs.                         :     Case No. 3:21-cr-32

:
MATTHEW PATRICK LANGENBERG, :  TRANSCRIPT OF MOTION TO SUPPRESS

:
Defendant.            :

- - - - - - - - - - - - - - X

Courtroom 120, First Floor
U.S. Courthouse
131 East Fourth Street
Davenport, Iowa
Thursday, August 19, 2021
1:08 p.m.

BEFORE:  THE HONORABLE JOHN A. JARVEY, Chief Judge

APPEARANCES:

For the Plaintiff: TORRIE J. SCHNEIDER, ESQ.
United States Attorney's Office
131 East Fourth Street, Suite 310
Davenport, Iowa  52801

For the Defendant: TERENCE L. McATEE, ESQ.
Federal Public Defender's Office
101 West Second Street, Suite 401
Davenport, Iowa  52801-1815

TONYA R. GERKE, CSR, RDR, CRR
United States Courthouse

123 East Walnut Street, Room 197
Des Moines, Iowa 50309
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whatever search was previously done was perfectly fine.

The Government asks that you deny the motion.  Thank

you.

THE COURT:  The facts of this matter are not in

significant dispute.  The phone at issue is a company phone.

The company paid for it.  The company paid the bills for it.

The company was able to monitor it through its bills through

Verizon.  Verizon sent them the wrong invoice when they -- or he

provided the wrong invoice to the police when requested, but, in

fact, the company has two plans, as he said.  One is that the --

the two owners and two others get company phones, and the rest

get reimbursed for the use of their own phone and that the --

and Mr. Langenberg was one of the four that got company phones.

It was a private search by Mr. Storck on August 14th.

He's the owner of the phone.  The defendant provided the

password for him to open it.  There was no involvement

whatsoever by the police in searching the phone, and so it was

clearly a private search.

Then with respect to the police, the owner consented

to a search of the phone by the police, placed no limitations on

the search.  The owner clearly communicated the reduced

expectation of privacy in the phones possessed by the employees

through the employee handbook.  It's true that they can't come

up with a signed copy, but it's clear that Mr. Langenberg had it

as is reflected in the letter from his lawyer indicating that he
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wanted the one that he kept at his ready in the office desk, and 

so the expectation of privacy was clearly limited and clearly 

stated in the employee handbook.  

So between it being a private search initially and 

consent by the owner, the motion to suppress is denied.  I, 

therefore, find moot the issue as to whether the defendant had 

standing.  

All right.  Let me know very soon how this one's going 

to go.  We're ready for trial as scheduled.  

(Proceedings concluded at 1:47 p.m.) 

C E R T I F I C A T E

I, Tonya R. Gerke, a Certified Shorthand Reporter of 
the State of Iowa and Federal Official Realtime Court Reporter 
in and for the United States District Court for the Southern 
District of Iowa, do hereby certify, pursuant to Title 28 U.S.C. 
Section 753, that the foregoing is a true and correct transcript 
of the stenographically reported proceedings held in the 
above-entitled matter and that the transcript page format is in 
conformance with the regulations of the Judicial Conference of 
the United States.

Dated at Des Moines, Iowa, January 14, 2022.

  
                       /s/ Tonya R. Gerke  

   Tonya R. Gerke, CSR, RDR, CRR
                       Federal Official Court Reporter
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UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 

___________________  
 

No:  22-1071 
___________________  

 
United States of America 

 
                     Plaintiff - Appellee 

 
v. 
 

Matthew Patrick Langenberg 
 

                     Defendant - Appellant 
______________________________________________________________________________  

Appeal from U.S. District Court for the Southern District of Iowa - Eastern 
(3:21-cr-00032-JAJ-1) 

______________________________________________________________________________  

JUDGMENT 
 
 
Before COLLOTON, WOLLMAN and STRAS, Circuit Judges.  
 

 This appeal from the United States District Court was submitted on the record of the 

district court, briefs of the parties and was argued by counsel.  

 After consideration, it is hereby ordered and adjudged that the judgment of the district 

court in this cause is affirmed in accordance with the opinion of this Court.  

       November 04, 2022 
 
 
 
 
 
 
 
 
Order Entered in Accordance with Opinion:  
Clerk, U.S. Court of Appeals, Eighth Circuit.  
____________________________________  
        /s/ Michael E. Gans  

Appellate Case: 22-1071     Page: 1      Date Filed: 11/04/2022 Entry ID: 5214754 
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Adopted April 15, 2015 
Effective August 1, 2015  
 
Revision of Part V of the Eighth Circuit Plan to Implement the Criminal Justice Act of 
1964.  
 
V. Duty of Counsel as to Panel Rehearing, Rehearing En Banc, and Certiorari  
 
Where the decision of the court of appeals is adverse to the defendant in whole or in part, the 
duty of counsel on appeal extends to (1) advising the defendant of the right to file a petition for 
panel rehearing and a petition for rehearing en banc in the court of appeals and a petition for writ 
of certiorari in the Supreme Court of the United States, and (2) informing the defendant of 
counsel's opinion as to the merit and likelihood of the success of those petitions. If the defendant 
requests that counsel file any of those petitions, counsel must file the petition if counsel 
determines that there are reasonable grounds to believe that the petition would satisfy the 
standards of Federal Rule of Appellate Procedure 40, Federal Rule of Appellate Procedure 35(a) 
or Supreme Court Rule 10, as applicable. See Austin v. United States, 513 U.S. 5 (1994) (per 
curiam); 8th Cir. R. 35A.  
 
If counsel declines to file a petition for panel rehearing or rehearing en banc requested by the 
defendant based upon counsel's determination that there are not reasonable grounds to do so, 
counsel must so inform the court and must file a written motion to withdraw. The motion to 
withdraw must be filed on or before the due date for a petition for rehearing, must certify that 
counsel has advised the defendant of the procedures for filing pro se a timely petition for 
rehearing, and must request an extension of time of 28 days within which to file pro se a petition 
for rehearing. The motion also must certify that counsel has advised the defendant of the 
procedures for filing pro se a timely petition for writ of certiorari.  
 
If counsel declines to file a petition for writ of certiorari requested by the defendant based on 
counsel's determination that there are not reasonable grounds to do so, counsel must so inform 
the court and must file a written motion to withdraw. The motion must certify that counsel has 
advised the defendant of the procedures for filing pro se a timely petition for writ of certiorari.  
 
A motion to withdraw must be accompanied by counsel's certification that a copy of the motion 
was furnished to the defendant and to the United States.  
 
Where counsel is granted leave to withdraw pursuant to the procedures of Anders v. California, 
386 U.S. 738 (1967), and Penson v. Ohio, 488 U.S. 75 (1988), counsel's duty of representation is 
completed, and the clerk's letter transmitting the decision of the court will notify the defendant of 
the procedures for filing pro se a timely petition for panel rehearing, a timely petition for 
rehearing en banc, and a timely petion for writ of certiorari.  

Appellate Case: 22-1071     Page: 1      Date Filed: 11/04/2022 Entry ID: 5214754 
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United States Court of Appeals
For the Eighth Circuit 

___________________________

No. 22-1071
___________________________

 
United States of America

lllllllllllllllllllllPlaintiff - Appellee

v.

Matthew Patrick Langenberg

lllllllllllllllllllllDefendant - Appellant
 ____________

Appeal from United States District Court 
for the Southern District of Iowa - Eastern

 ____________

Submitted: September 22, 2022
Filed: November 4, 2022 

____________
 
Before COLLOTON, WOLLMAN, and STRAS, Circuit Judges. 

____________
 

WOLLMAN, Circuit Judge.

Matthew Patrick Langenberg worked as a salesman at a retail flooring store. 

The company gave Langenberg a cell phone, which he was allowed to take home and

use as a personal phone.  After a co-worker alleged in 2020 that Langenberg had used

the phone to record her, the company’s co-owner Scott Storck asked Langenberg for

the phone and its passcode.  After Langenberg unlocked the phone and provided the

passcode, Storck discovered images that he believed were child pornography.  He

Appellate Case: 22-1071     Page: 1      Date Filed: 11/04/2022 Entry ID: 5214750 
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thereafter gave the phone and passcode to law enforcement officers, telling them that

the company owned the phone.

Langenberg moved to suppress the evidence of child pornography which the

officers had discovered on the phone.  Following the district court’s1 denial of the

motion, Langenberg pleaded guilty to receipt of child pornography in violation of 18

U.S.C. § 2252(a)(2), (b)(1), and was sentenced to 60 months’ imprisonment.

Assuming without deciding that Langenberg has standing to challenge the

officers’ search of the cell phone, we conclude that Storck had apparent authority to

consent to the search.  “Apparent authority exists when the facts available to the

officer at the moment . . . warrant a man of reasonable caution in the belief that the

consenting party had authority over the premises.”  United States v. Lindsey, 702

F.3d 1092, 1096 (8th Cir. 2013) (internal quotation marks and citations omitted). 

Authority exists when a “third party has either (1) mutual use of the property by

virtue of joint access, or (2) control for most purposes.”  United States v. Chavez

Loya, 528 F.3d 546, 554 (8th Cir. 2008) (citation omitted).

When the officers searched the phone, they knew that Storck had possession

of the phone, had access to its contents, had claimed ownership over it, and had

searched the phone himself.  It thus appeared that Storck had either joint access to the

phone or control over it.  Langenberg argues that the officers should have

investigated further because neither possession nor ownership alone would have been

sufficient to establish actual authority.  Storck seemed to have both possession and

ownership, however, as well as access to and use of the phone’s contents.  Officers

at the time of the search were not aware of the other facts that allegedly call Storck’s

authority into question—that Langenberg claimed ownership of the phone, that he

1The Honorable John A. Jarvey, then Chief Judge, United States District Court
for the Southern District of Iowa, now retired.
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had requested its return, and that the receipt for the phone’s alleged purchase did not

match the phone that had been provided to police.

  

Quoting United States v. Basinski, Langenberg argues that because of the

highly private nature of a cell phone, “it is less reasonable for a police officer to

believe that a third party has full access” to it.  226 F.3d 829, 834 (7th Cir. 2000). 

Basinski involved a search of the defendant’s locked briefcase, which a third party

had in his possession.  Officers knew that the defendant was the sole owner of the

briefcase and its contents.  The third party did not know the combination to the lock,

but nonetheless had consented to the search.  The Seventh Circuit held that the third

party’s mere possession of the briefcase, without a possessory interest in its contents

or “access to, control over, or use of the interior of the case,” was insufficient to

create a reasonable belief that he had authority to consent.  Basinski, 226 F.3d at 835. 

Unlike in Basinski, the officers here reasonably believed that Storck had authority to

consent to the search of the phone that was in his possession, over which he had

asserted ownership, and of which he had the passcode and access to its contents.

Because we find that Storck had apparent authority to consent to the search, we

need not reach Langenberg’s argument that the warrantless search constituted an

unlawful trespass.  Storck’s apparent authority also defeats Langenberg’s argument

that the later search of his residence should be suppressed as fruit of the poisonous

tree.

The judgment is affirmed.

______________________________
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UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 

No: 22-1071 
 

United States of America 
 

                     Appellee 
 

v. 
 

Matthew Patrick Langenberg 
 

                     Appellant 
 
 
______________________________________________________________________________  

Appeal from U.S. District Court for the Southern District of Iowa - Eastern 
(3:21-cr-00032-JAJ-1) 

______________________________________________________________________________  

ORDER 
 
 The petition for rehearing en banc is denied. The petition for rehearing by the panel is 

also denied.  

       December 09, 2022 
 
 
 
 
 
 
Order Entered at the Direction of the Court:  
Clerk, U.S. Court of Appeals, Eighth Circuit.  
____________________________________  
        /s/ Michael E. Gans  
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