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Case: 22-10612 Document: 00516558651 Page: 1  Date Filed: 11/28/2022

Anited States Court of Appeals
for the Ffifth Circuit

United States Court of Appeals
Fifth Circuit

FILED
No. 22-10612 November 28, 2022

Lyle W. Cayce
Clerk

SAMUEL REAVES,
Petitioner— Appellant,
Versus

BoBBY LUMPKIN, Director, Texas Department of Criminal Justice,
Correctional Institutions Division; DAVID GUTIERREZ, Texas Department
of Criminal Justice Parole Division; KEN PAXTON, Attorney General,

- SHARON WILsSON, District Attorney; ANNE GRADY, Assistant District
Attorney,

Respondents — Appelliees.

Application for Certificate of Appealability from the
United States District Court for the Northern District of Texas
USDC No. 4:22-CV-8

Before HAYNES, ENGELHARDT, and OLDHAM, Circust Judges.

PER CURIAM:

Samuel Reaves, Texas prisoner # 02363039, requests a certificate of
appealability (COA) to appeal the dismissal of his 28 U.S.C. § 2254
application. In the application, Reaves attacked his guilty plea conviction of
driving while intoxicated (DWI) and felony repetition, for which he was
sentenced to a 20-year term of imprisonment. He also challenged the alleged



No. 22-10612

lengthening of his sentence in connection with the revocation of his parole
supervision in 2015.

Reaves does not dispute the district court’s determination that his
§ 2254 application was an unauthorized successive application to the extent
it raised claims concerning his conviction of DWI and felony repetition.
Thus, he has waived the issue. See Hughes v. Johnson, 191 F.3d 607, 613 (5th
Cir. 1999). | |

Challenging the district court’s dismissal as time barred of his claim

regarding the lengthening of his sentence in connection with the revocation

3}

of parole supervision, Reaves alludes to a “new predicate date,” and an

“impediment” to raising his claim. He asserts that his prison law library does

Case: 22-10612  Document: 00516558651 Page: 2 Date Filed: 11/28/2022

~— ) /d ""'\‘\,~/‘ \\N..J

not have internet service and that his access to relevant caselaw is limited.

He contends that he should be credited for his due diligence. Reaves raises
numerous other contentions that are not relevant to the dismissal of his claim
as untimely, and to the extent he now attempts to raise new issues, they will
not be considered. See Henderson v. Cockrell, 333 F.3d 592, 605 (5th Cir.
2003). '

To obtain a COA, Reaves must make “a substantial showing of the
denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). Where, as here,
the district court’s denial of federal habeas relief is based on procedural

grounds, this court will issue a COA “when the prisoner shows, at least, that
jurists of reason would find it debatable whether the [application] states a

valid claim of the denial of a constitutional right and that jurists of reason
would find it debatable whether the district court was correct in its
procedural ruling.” Slack ». McDaniel, 529 U.S. 473, 484 (2000).

Reaves fails to make the requisite showing, and accordingly his COA
motion is DENIED. His motion for the appointment of counsel, which is
incorporated in his COA filing, is likewise DENIED. Because Reaves fails
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to make the required showing for a COA, we “have no power to say anything
about his request for an evidentiary hearing.” United States ». Davis, 971 F.3d
524, 535 (5th Cir. 2020). z
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5. You must make a separate application on a separafe form for eac

APPENDIX E
COURT OF CRIMINAL APPEALS OF TEXAS
APPLICATION FOR A WRIT OF HABEAS CORPUS
~ SEEKING RELIEF FROM FINAT, FELONY CONVICTION
" UNDER CODE OF CRIMINAL PROCEDURE, ARTICLE 11.07

'\ DEFINITIONS

Cewa

In this application form:

1. “Applicant™ means 2 persait seeking relicf in an applicatio
FlGtiyctiiviction imp@sing a sentenoe other than {hedeath.p

) been revoked. An applicant can be an inmate or a non-irsmate whose- ibeft

2. “Inmate” means a person who is in custody in a prison or jail.

, presenting an application for a

Jresent At
iy O‘D 5 .

3, “Petitioner” means a person, including an atternpey or a non-attorne
writ of habeas corpus on behalf of another person (theapplicant), A
application on bekalf of an applicant for the purpost’
conviction. Howivir, the petitioner presenting the appiicaty 5T
has consulted with the applicant concerning the appli
filing of this application form. '

INSTRUCTIONS

1. All applicants and petitioners, includil’;’fg'_'gattﬁi‘heij{s, must use the complete application form. You
must use this applicatie form, which begins ¢ e page following {ﬁliéé'é,;instruotci"dnﬁ to file an
sty nt 20 amiended or supplemental application; for-a writ of rabeas corpusiseeking relief from

app“c. : E SR
a final fefony con

forin is not for death-penalty cases, pro
pretrial habeas applications under Article 11.08 of the Code of Criminal Procedure.)

iction under Article 11.07 ofﬂme Code of Criminal Proceduretl'(This.application

2. Failure to follow these instructions may cause your entire application to be dismissed.
-3, The district clerk of the county in which you were convicted will make this application form available to
. you, on request, without charge. The form can alsc be obtained from the Court of Criminal Appeals’
website.
4, . Youmust file the entire application form, including those sections that do not apply to you. If any pages

are missing from the form, or if the questions have been renumbered or omitted, your entire application

may be dismissed as non-compliant.
h case number from which you seek

relief. Even if the judgments were entered in the same court on the same day, you must complete a
separate application form for each case number. If a case number has mu ltiple counts, include all the

counts on one application form.

Apticle 11.07 Writ Application Form Instructions i Revised 2018

bated sentences which have not been revoked, misdemeanors, or



6. You must include all grounds for relief on the application form as provided by the instructions under
fly summarize ths’:;:fﬁqtsof'you.r' grotmd on He application forni as provided

. Pach grotndsshall begin on ainew: pags, and the recitation:af the: facts

ongert fivo pages provided for the ground in the form.

onger thafl #ie
7+ Answer v ety item that appties 10 ydu on the application form. Do not aﬁééh any additional pages for
- any ground: However, ifyou have more than five g7 mds for relief; you may include add itlonial copit

of pages 14 and 15 to &dd more grounds for relief. Additional grou ds must still cofply: Wit

) 6. : - N emere R - L e

a separate memorandum that co_mp\ies'_\'ﬁl’& Texas Rule
d 15,000 words if computer-

3

b

-8 Legal citations and é}gﬁmén%s ﬁiay be made in
of Appellate Procedure 73 and certifies that the document does not excee
, generated or 50 pages if not. .

9. You must verify the application form by signing either the appropriate Unsworn Declaration of the
" «Qpth Before a Notary Public,” which are at the end of this form. If you are 2 petitioner presenting the
application on behalf of an applicant, you'may sign and verify the application form on behalf of the

applicant. However, any petitioner who signs and verifies the application form may be prosecuted

and convicted for aggravated perjury if the application form contains any false statement ofa

material fact.

10.  Whenthe application form is fully completed, mail the original and any exhibits and memorandum of
plication form with the

law to the district clerk of the county of conviction of electronically file the ap
district clerk of the county of conviction following the current electronic filing rules for criminal cases.

Keep a copy of the application form for your records.

1. You must notify the district clerk of the countyi of conviction of any change in your address or email
address after you have filed your application form. In addition, after the application form has been
received by the Court of Criminal Appeals, you must notify the Clerk of the Court of Criminal Appeals

of any change in your address or email address.

12: Warning: If the application form does not include all of the grounds for relief, additional grounds

brought at a later date may be procedurally parred. See TEX. CODE CRIM. PROC..ATt. 11.07 § 4.

Article 11.07 Writ Application Form Instructions i Revised 2018





