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Introduction

Ogerta Helena Hartwein (“Hartwein”) appeals from the trial court’s judgment following 

her convictions on one felony count (“Count I”) and one misdemeanor count (“Count II”) of 

interference with custody involving her son, A.H. Hartwein raises three points on appeal. Points 

One and Two challenge the sufficiency of the evidence to sustain her convictions. Point Three 

claims the trial court erred in admitting A.H.’s hearsay testimony.

Because the State adduced sufficient evidence that Hartwein knew she did not have legal 

custody of A.H. when she retained custody of him in another state in June 2019, the trial court 

properly overruled her motion for acquittal on Count I, and we deny Point One. The trial court 

erred in overruling her motion for acquittal on Count II because the State presented insufficient 

evidence that Hartwein completed the offense of interference with custody when A.H. failed to 

go with her at the bus stop. To the extent that insufficient evidence supports the conviction of 

the completed misdemeanor offense, we grant Point Two. However, the record supports finding
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that the State sufficiently proved Hartwein committed attempted interference with custody and 

we enter judgment accordingly. Because the State showed by a preponderance of the evidence 

that Hartwein kept A.H. from the court proceedings with the intent to prevent A.H. from offering

incriminating statements against her, the trial court did riot err in allowing the State to offer

A.H.’s hearsay testimony into evidence under the forfeiture-by-wrongdoing exception, and we

deny Point There. Therefore, we affirm the trial court’s judgment in part and reverse in part, 

reversing the conviction on Count II and entering judgment on attempted interference with 

custody. We remand the matter for the trial court to resentence the defendant .consistent with this

opimon.

Factual and Procedural History

We recite the following facts viewing the evidence and its reasonable available inferences

in the light most favorable to the jury’s verdict. State v. Lehman. 617 S.W.3d 843, 846-47 (Mo. 

banc 2021) (quoting State v. Gilmore. 537 S.W.3d 342, 344 (Mo. banc 2018)). Hartwein’s

family lawproceedings wereineorporated into the record on appeal, and their relevant facts are

included below.

Hartwein and Father married in 2005 and had one son, A.H., bom in 2004. Hartwein and 

Father cross-petitioned to dissolve the marriage in 2009 and both sought sole legal and sole

physical custody of A.H. Both parties alleged verbal and physical abuse by the other. The
■ 1 11' -

family court ordered visitation for Father during the pendency of the dissolution proceedings. 

The family court found Hartwein refused to allow visitation and held her in contempt following i 

hearing in November 2010. The trial court’s judgment of modification pending dissolution 

proceedings included a contempt order (the “First Contempt Order”), which found Hartwein 

failed to comply with the visitation orders as well as other orders regarding paying the mortgage 

on the marital home and complying with psychological evaluations. The First Contempt Order
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c
ordered Hartwein to vacate the marital home and awarded temporary sole legal and physical 

custody of A.H. to Father.

Hartwein sought a rehearing on the First Contempt Order, which the family court denied.

Prior to trial, Father again moved to have Hartwein held in contempt. The dissolution case
!. ,

' *
proceeded to trial in December 2010. Following trial, the family court entered its judgment (the 

“Original Dissolution Judgment”) dissolving the marriage, distributing property, awarding Father 

sole legal and sole physical custody of A.H., ordering Hartwein to pay child support, and
i-i

awarding Father attorneys’ fees. The accompanying parenting plan granted Hartwein overnight

' 0 visitation and temporary custody qs well as a four-week summer vacation with A.H. pursuant to
? o' i(^Mienotice provision. ^The Original Dissolution Judgment noted that any changes of residence 

must comply with the statutory notice provision and ordered the parties to keep each other 

apprised of current contact information. Hartwein appealed from the Original Dissolution 

Judgment, and we affirmed. See Hartwein v. Hartwein. 362 S.W.3d 484 (Mo. App. E.D. 2012).

In April 2016, Father moved to modify the Original Dissolution Judgment. Father also 

sought an order of contempt, again alleging that Hartwein had interfered with custody. Hartwein 

cross-moved to modify the Original Dissolution Judgment, alleging that changed circumstances
t

required modifying the custody and child-support provisions. Following modification 

proceedings, during which Hartwein was sometimes represented by counsel and other times not, 

the family court granted Father’s family access motion and issued its judgment in January 2017 

(the “2017 Judgment”). The 2017 Judgment reaffirmed Father’s sole legal and sole physical 

custody of A.H., with Hartwein having rights of visitation. The 2017 Judgment concluded 

Hartwein had interfered with Father’s custody more than one hundred times and set forth a
custody schedule that the~family court ordered the parties to follow^'

The 2017 Judgment granted
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Hartwein temporary custody of A.H. every Thursday evening after school starting February 2, 

2017, and on alternate weeks Wednesday through Friday morning. Physical custody of A.H 

placed withFather at all othertimes. The 2017 Judgment expressly prohibited Hartwein from 

picking up A.H. from school on any days except Wednesday and Thursday.

The next month, Father moved to hold Hartwein in contempt of the 2017 Judgment, 

alleging Hartwein continued to deny him custody of A.H. The 2017 Judgment had ordered all 

parties to appear before the family court to determine an appropriate plan to purge Hartwein’s 

contempt. Following a hearing at which Hartwein did not appear, the family court entered a 

judgment finding her in contempt of the 2017 Judgment (the “February 2017 Contempt 

Judgment”). In April 2017, Father moved for a warrant of commitment, alleging Hartwein had 

not offered to purge the contempt and continued to deny him the opportunity to 

meaningful custody. The parties appeared before the family court, which granted Hartwein’s 

request to purge the February 2017 Contempt Judgment on the condition that she follow the 

previously ordered custody schedule. Father subsequently sought a warrant of commitment 

alleging Hartwein continued in her failure to purge the February 2017 Contempt Judgment, but 

the family court set that judgment aside because no separate process had been issued. The 

family court entered an order to show cause and held multiple hearings during 2017 and 2018

. was
f

exercise

on

Father’s contempt motion and on further .modification proceedings for the 2017 Judgment.

In the modification proceedings, the family court issued its judgment and order on June 

10,2019 (the 2019 Judgment”). The family court concurrently issued a contempt Judgment 

(the “Contempt Judgment”) finding Hartwein in contempt of the 2017 Judgment. The Contempt 

Judgment stated that Hartwein could purge the contempt by attending five sessions of counseling 

within sixty days and by delivering A.H. to the police department on June 14. The Contempt
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Judgment directed the parties to appear before the family court on June 18 to determine the status 

of the purge agreement at that time. The 2019 Judgment found that Hartwein’s conduct in 

keeping A.H. from Father was a substantial and continuing change of circumstance warranting 

modification. The 2019 Judgment Ordered that Father maintain sole legal and sole physical 

- custody of A.H. and that Father remain the designated residential parent for education and" 

mailing purposes. The 2019 Judgment also ordered Hartwein to pay attorneys’ fees, ordered 

Hartwein to bring A.H. to the police department on June 14, and awarded Hartwein supervised 

visitation provided she complete five counseling sessions. [The docket in the legal file reflects

that a certified copy of the Contempt Judgment and 2019 Judgment was mailed to Hartwein at

her pro^se^address on file with the courtJ^Hartwein did not deliver A.H. to the police department

on June 14 for the custody exchange. Officer Robert Fincher (“Fincher”) went to Hartwein’s

registered local address and attempted to contact her there, but the home looked dark and vacant,

and calls to her phone number reached only a busysignal^The^femily-couitentered a warrant of

commitment, ordered the sheriff to take Harfweifrinto-custody,-and_set a bond for $5,000.

artwein moved to purge the Contempt Judgment, which the family court denied.

The State then charged Hartwein with two counts of interference with custody. The State

ion-iniieu_of an indictment.1' Felony Count I “Removed-from-Statelrr'

Concealed” alleged that on or about June 14,2019, Hartwein, knowing that she had no legal

right to do so, took or enticed A.H. from the legal custody of Father, to whom the custody of

A.H. had been entrusted by court order on June 10, 2019, and that Hartwein detained A.H. in
*

another state. Misdemeanor Count II “Interference with Custody” alleged that on or about 

February 21, 2017, Hartwein, knowing she had no legal right to do so, took or enticed A.H. from 

the legal custody of Father, to whom custody had been entrusted by court order.

filed a substr
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On June 24,2019, Father again contacted police looking for A.H. Officer Fincher

investigated and located A.H. in North Carolina with Hartwein. The State arrested Hartwein. 

A.H. was returned to Missouri. Hartwein pleaded not guilty on both counts, posted bond, and

again moved to purge the Contempt Judgment.. Hartwein alleged she had moved to North

Carolina in November 2018 and was unaware of the 2019 Judgment and Contempt Judgment

until she retained new counsel, who informed her of it in July 2019. The family court refused to 

set aside the Contempt Judgment. Hartwein moved to eliminate the conditions on her visitations

with A.H., which the family court denied.

In March 2020, the State served Father with a subpoena for A.H. to appear at trial. A.H.

was then fifteen years old and was entrusted to Father’s legal custody. Father notified the State

Jhat A.H. had run away, and Father had not seen him since October 2019. The State sought to 

introduce into evidence certain out-of-court statements made by A.H. to law enforcement (the

“Hearsay Statements”), arguing that it had reason to believe that A.H., a missing person, would

fail to appear at trial and that the Hearsay Statements should be admitted under the forfeiture-by­

wrongdoing exception. The trial court held a hearing on the State’s motion, where it permitted 

the State to introduce the Hearsay Statements over Hartwein’s objection and also took judicial

notice of the files in the family court proceedings.

At the motion hearing, Hartwein, through her attorney, denied that A.H. was living with

her in North Carolina. The State presented testimony from three police officers and A.H.’s 

friend’s mother, Melissa Brinker (“Brinker”). Sergeant Scott Weeke (“Sergeant Weeke”),

Sergeant Derek Myers (“Sergeant Myers”) and Officer Nicholas Valenti (“Officer Valenti”)

testified about responding to calls involving A.H. and Hartwein.

6
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Officer Valenti testified that as of the date of the motion hearing, A.H. was considered a

missing person. A.H. had not appeared at his court appointment for Hartwein’s criminal case.

A.H. was supposed to be in his Father’s, custody but he Was not with Father. Officer Valenti had

no information as to whether A.H. could be located and retrieved from North Carolina or

whether A.H. had been found and retrieved from North Carolina once before. Officer Valenti

testified that he had responded to runaway juvenile calls relating to A.H. on October 12 and 13

of 2019 as well as to A.H.’s school on October 16, and that he spoke with A.H. about his living 

situation. Officer Valenti found A.H.’s statements about whether he was living with Hartwein to 

be misleading. When directly asked if he was living with Hartwein, A.H. told Officer Valenti to //
L\

‘^fjind the evidence.”/ Officer Valenti testified th^thebelieved^artwein had something to do

with A.H. not being present for the trial and that he did not believe Hartwein when she told him

she did not know A.H. ’s location. Officer Valenti found it odd how A.H. was repeatedly missing

particularly when he went pissing before his court appointment. /and found,

Brinker also testified about A.H.’s whereabouts during October 2019. Police had

contacted Brinker about A.H. because A.H. and Blinker’s son were friends. Brinker testified

that on one occasion Hartwein came to Brinker’s house looking for A.H., saying she had no idea

where he was and was concerned.

Sergeants Weeke and Myers testified about the incident underlying Count II in which 

Hartwein attempted to pick up A.H. after school on February 21, 2017, in violation of the court 

order that A.H. go to Father’s house on that date. The hearing and trial testimony adduced the 

following facts. Hartwein first went to the middle-school lobby and told the principal she was
going to interfere with the court-ordered custodial plans.^ When A.H. was brought to where

Hartwein was talking with the principal, Hartwein said she was going to take A.H. in her car, and

1
V
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then told A.H. to get in her car rather than the bus. A.H. got on the bus. When police arrived,

Hartwein left the school and drove to Father’s neighborhood where she parked her car near the 

bus stop. The court order stated that A.H. was supposed to take the bus to Father’s home on the 

day in question. A.H. initially refused to get off the bus and go to Father’s house. The officers 

testified that when A.H. finally got off the bus, he was shaking, crying, and “seemed emotionally 

overwhelmed.” A.H. told police how he had been living with Hartwein since October or 

November of 2016 and that he was supposed to get off the bus after school, get into Hartwein’s 

car, and leave with her.rAH. told police that Hartwein usually made plans to pick him up from J)
f-------- "—-------- ------------------- ------- '
school or at a different bus stop or somewhere else./ Hartwein admitted to police that she was

aware of the court order but denied that she had contact with A.H. that day or that she was trying 

to pick him up from school. Hartwein stopped answering Sergeant Weeke’s questions when he 

asked Hartwein if A.H. was lying when he told the officers about Hartwein’s plan to pick A.H. 

up at school or at the bus stop. After police spoke with both A.H. and Hartwein at the bus stop, 

A.H. went into Father’s house and did not leave with Hartwein.

Sergeant Weeke further testified thatjhe believed A.H. had been coached.by Hartwein 

about what to say during their conversations as to why he did not want to live with Father. 

Specifically, Sergeant Weeke commented that A.H.’s phrasing was almost identical to the 

phrasing that Hartwein had used when Sergeant Weeke asked her about her claims that Father 

was not feeding A.H., was emotionally abusing A.H., and had a hazardous microbiology lab in 

the basement of his home. Sergeant Weeke noted that A.H. said Father did not keep food that he 

liked in the house but that he was fed, that the alleged emotional abuse involved Father saying he 

was going to take A.H.’s phone and post an unflattering video of Hartwein online to embarrass 

her, and that A.H. was unable to describe the allegedly hazardous lab, which the family court

8
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later concluded was related to Father’s work testing consumer products and was not a source of

concem.J Additionally, Officer Valenti testified that Hartwein gave him a statement written by

A.H. explaining why he should not live with Father but would not bring A.H. to speak with him
C_ * ...........‘lnlT 11 '

in person. Officer Valenti considered the written statement unusual because portions of the 

statement had been whited out, and because the statement correctly spelled his last name despite 

its difficult spelling. Officer Valenti noted that A.H. had never written down his name or had

taken his business card. Lastly, Officer Valenti explained that the letter brought by Hartwein

used the word “traumatized,” an expression previously used by Hartwein, but not by A.H.

J^^Each of the motion-hearing witnesses denied on cross-examination that either Hartwein "\ 

or A.H. had specifically told them that she intended to keep A.H. from coming to court to testify.

After hearing arguments by both parties, the trial court issued its order granting the State’s 

motion to admit the testimony under the exception for forfeiture by wrongdoing; The trial court

noted that Hartwein continued to have contact with A.H. and to withhold information about

A.H.’s whereabouts fn enforcement.

The criminal case proceeded to a jury trial in September 2020. At trial, the State re­

introduced the record of the family-court proceedings to which Hartwein lodged no objection. 

The State also introduced, without defense objection, A.H.’s Hearsay Statements and other 

testimony substantially similar to that presented at the motion hearing. Officers, Father, and 

A.H.’s friend testified they had not seen A.H. since October 2019. 

to A.H.’s precise whereabouts at various times, the State focused on proving A.H.’s locations at 

the times relevant to the charged offenses. Hartwein did not testify(6rcall witnesses at triaL)At

die the record is unclear as

the close of the State’s evidence and again at the close of all evidence, Hartwein moved for

acquittal on both counts, which the trial court denied. During the jury instruction conference, the

9



State withdrew its proffered instruction on the lesser-included offense of attempted interference 

with custody on Count I. Hartwein raised no objections to the jury instructions. The jury 

convicted Hartwein on both charges. Hartwein moved for a new trial, renewing her hearsay 

claim, which the trial court denied. The trial court then sentenced Hartwein to four years in 

prison on Count I and one year on Count II, with both sentences to be served concurrently. 

Hartwein now appeals.

Points on Anneal

Hartwein raises three points on appeal. Point One asserts the trial court erred in 

overruling Hartwein’s motion for acquittal on Count I because the State failed to prove beyond a 

reasonable doubt that Hartwein knew of the 2019 Judgment as charged in the Substitute 

Information or that Hartwein removed A.H. from Missouri across state lines. In particular, 

Hartwein maintains the State adduced no evidence that Hartwein knew of the 2019 Judgment or

that she had been in Missouri at the time she was found to have taken custody of A.H. Point 

Two contends the trial court erred in overruling Hartwein’s motion for acquittal on Count II 

because the State only proved attempted interference with custody in that the facts clearly

oint Three maintains the trial court 

erred in admitting A.H.’s Hearsay Testimony because the forfeiture-by-wrongdoing exception 

did not apply inJhatJhe State failed to prove that Hartwein procured A.H.’s unavailability with 

the intent to prevent him from testifying against her at the trial.

did not go with Hartwein at the bus stopT^showed A.H.

Discussion

I. Points One and Two—Sufficiency of the Evidence for Interference with Custody

Standard of ReviewA.

In her motion for new trial, Hartwein did not preserve her claims by challenging the 

sufficiency of the evidence generally nor by raising the specific challenges now argued on

10
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appeal. However, “a claim that there is insufficient evidence to sustain a criminal conviction is

preserved for review without regard to whether it was raised below.” State v. Clavcomb. 470

S.W.3d 358, 359 (Mo. banc 2015) (internal citation omitted); see Rule 29.11(d)(3)1 (“Injury-

tried cases, allegations of error to be preserved for appellate review must be included in a motion

for new trial except for questions as to the following:.. . [t]he sufficiency of the evidence to 

sustain the conviction.”). “While the better practice is to preserve specific claims of error for 

review, arguments concerning sufficiency of the evidence, even those not preserved for appeal,

are reviewed on the merits, not for plain error. State v. Zetina-Torres. 482 S.W.3d 801, 808-09

(Mo. banc 2016) (citing Clavcomb. 470 S.W.3d at 362). Therefore, we review Hartwein’s

sufficiency claims on their merits. See Rule 29.11: Clavcomb. 470 S.W.3d at 359.

In finding whether there is sufficient evidence to support a conviction “and to withstand a

, motion for judgment of acquittal, this Court does not weigh the evidence but rather accepts as 

true all evidence tending to prove guilt together with all reasonable inferences that support the

verdict, and ignores all contrary evidences and inferences.” Lehman. 617 S.W.3d at 846-47

(quoting Gilmore. 537 S.W.3d at 344); State v. Richardson. 22 S.W.3d 753,757 (Mo. App. E.D.

2000) (internal citations omitted) (reviewing the sufficiency of the evidence on interference with 

custody). In reviewing a challenge to the trial court’s ruling on a motion for a judgment of

acquittal at the close of evidence, we review the evidence presented at trial before the jury is 

instructed. State v. Johnson. 603 S.W.3d 371, 376 (Mo. App. E.D. 2020) (internal citation 

omitted); see also Musacchio v. United States. 577 U.S. 237,243 (2016) (internal citation 

omitted).

All Rule references are to Mo. R. Crim. P. (2019).
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“Circumstantial rather than direct evidence of a fact is sufficient to support a verdict.” 

Lehman, 617 S.W.3d at 847 (internal citation omitted). “If that evidence supportsequally valid 

inferences, it is up to the factfinder to determine which inference to believe, as ‘ [t]he [factfinder] 

is permitted to draw such reasonable inferences from the evidence as the evidence will permit.’”

Id. (internal quotation omitted) (alterations in original). Nevertheless, we will not “supply 

missing evidence or give the [S]tate the benefit of unreasonable, speculative or forced 

inferences.” Id, (quoting State v. Lanedon. 110 S.W.3d 807, 811-12 (Mo. banc 2003)). We ask 

“only whether there was sufficient evidence from which the trier of fact reasonably could have 

found the defendant guilty.” Id (quoting Claycomb. 470 S.W.3d at 362).

Interference with CustodyB.

The elements of the offense of interference with custody are found in Section 565.150.2

“A person commits the offense of interference with custody if, knowing that he or she has no
legal right to do so, he or she|take^ oi(e^ces)from legal custody any person entrusted by order of

a court to the custody of another person or institution.” Section 565.150.1. Regarding the felony

enhancement requirements, “[t]he offense of interference with custody is a class A misdemeanor
unless the person taken or enticed away from legal custody is removed from this state, detained^/

C^

in anotherstate or (concealed, in which case it is a class E felony.” Section 565.150.2.

Point One—Count I, Felony Interference with Custody 

Hartwein’s contention in her first point on appeal challenges the sufficiency of the 

evidence on Count I. Hartwein initially asserts the trial court erred in overruling her motion for 

acquittal on Count I because the State failed to prove she had actual knowledge of the 2019 

Judgment as referenced in the Substitute Information. The Substitute Information charged that

1.

2 All statutory references are to RSMo (2016), unless otherwise indicated.
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on or about June 14,2019, Hartwein, knowing that she had no legal right to do so, took or

enticed A.H. from the legal custody of Father, to whom the custody of A.H. had been entrusted 

by court order on June 10,2019, and that Hartwein detained A.H. in another state.

As Hartwein correctly notes, the State must prove the offense as charged. State v.

Edwards. 537 S.W.3d 848, 851 (Mo. App. E.D. 2017) (internal citation omitted), abrogated in 

part on other grounds by State v. Williams. 548 S.W.3d 275,285 (Mo. banc 2018). “[W]here

the act constituting the crime is specified in the charge, the State is held to proof of that act, and

the defendant may be convicted only on the basis of that act.” Id. (internal citation omitted).

j However, as the State accurately observes, not every detail found within a charging document is

pertinent to proving an element of the charged offense. See id “Surplusage is the inclusion of

words or phrases that are unnecessary to charge the statutory elements of the offense.” State v.

Patino. 12 S.W.3d 733, 738 (Mo. App. S.D. 1999) (internal citation omitted). “The purpose of

an indictment is to enable the accused to make [a] defense and to enable him [or her] to assert / 

|double jeopardy in bar of a further prosecution[.] ’ State v. Bradshaw. 411 S.W.3d 399. 403 

(Mo. App. S.D. 2013) (quoting State v. Nelson. 334 S.W.3d 189,197 (Mo. App. W.D. 2011));

State v. Edwards. 510 S.W.3d 374, 379 (Mo. App. E.D. 2017) (quoting Nelson, 334 S.W.3d at

197). Thus, “[s]o long as the act proven falls within the statutory definition and the charging

document informs the accused of that charge, inclusion of details of the commission of the

offense is mere surplusage.” Martinez v. State. 479 S.W.3d 728, 734 (Mo. App. S.D. 2015)

(quoting Bradshaw. 411 S.W.3d at 403); see Edwards. 537 S.W.3d at 851 (internal citation 

omitted); Edwards. 510 S.W.3d at 379 (quoting Nelson. 334 S.W.3d at 197). Importantly, “[t]he

State is not required to prove surplus language in the information.” Bradshaw. 411 S.W.3d at

403 (quoting Nelson. 334 S.W.3d at 197); see also Section 545.030.1(14) (“No indictment or

13
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information shall be deemed invalid, nor shall the trial, judgment or other proceedings thereon be 

stayed, arrested or in any manner affected:... (14) [f]or any surplusage or repugnant allegation, 

when there is sufficient matter alleged to indicate the crime and person charged[.]”).

Here, we consider whether the Substitute Information’s reference to the 2019 Judgment

was necessary to prove the offense of interference with custod^or constitutes mere surplusage 

that the State was not required to prove. The statute provides that ‘Tal person commits the 

offense of interference with custody if, plowing that he or she has no legal right to do so, 

she takes or entices from legal custody any person entrusted by order of a court to the custody of 

another person or institution.” Section 565.150.1. The offense of interference with custody 

requires the State to prove the defendant had knowing intent to interfere with another’s lawful 

custody. Id. “A person acts ‘knowingly’ with respect to his conduct or attendant circumstances 

when he is ‘aware of the nature of his conduct or that those circumstances exist.’” State v.

leor

Licata, 501 S.W.3d 449,452 (Mo. App. W.D. 2016) (quoting State v. Hunt. 451 S.W.3d 251, 

257 (Mo. banc 2014) (quoting Section 562.016.3(1))). “The knowledge required to support a 

conviction for interference with custody is knowledge that a person has no legal right to take a 

Person from the lawful custody of another.” IcL at 452-53 (citing Section 565,150.1) (noting in 

review of a sufficiency claim that the State bore the burden to prove the defendant-mother took 

the child from the father knowing that she had no legal right to do so); State v. Slavens. 190 

S.W.3d 410, 416 (Mo. App. S.D. 2006). “Intent can be established'^^cfrcumstantiaTevi 

.^dhferred from surrounding fact

S.W.3d 169, 171 (Mo. App. S.D. 2022) (quoting State v, Williams. 405 S.W.3d 592, 599 (Mo. 

App. S.D. 2013)).

ence

.. before or even during the incident.” ;e v. Younger. 640s .

14



Missouri courts have thus established that the intent element in Section 565.150

references a person’s knowledge that he or she has no legal right to take or entice someone from

the lawful custody of another. Licata. 501 S.W.3d at 452: Slavens. 190 S.W.3d at 416.

Moreover, while a court order of custody is one means hy which a defendant may acquire the

requisite knowledge that he or she has no legal custody, a court order is not itself an element of

the offense nor essential to proving the knowledge element. See Section 565.150.1; Younger.

640 S.W.3d at 171; Licata. 501 S.W.3d at 452; Slavens. 190 S.W.3d at 416. The Southern

District recently clarified that a court order is not a required element of interference with

custody. Younger. 640 S.W.3d at 171. In Younger, the defendant challenged the sufficiency of 

the evidence of his intent to commit interference with custody. Id. The Southern District upheld 

the conviction even^though the factsof thecaseinvolved no court order of custody^ Id. (finding 

sufficient evidence from which the jury could infer the defendant was aware he had no legal right

to take a girl from her father’s custody where the defendant parked down the road from her 

house and waited for her to sneak out to take her on an interstate road trip despite receiving 

numerous calls from friends and family to abandon the trip and admitting that continuing was “a

bad idea”).^We are notpersuaded that the State was required to allege a specific court order in ^

its Substitute Information as an element of the offense of interference with custody. Nor do we

find that the 2019 Judgment was the sole source of Father’s custody that served as the basis of
fjy\ o C

Hartwein’s conviction. See id.; compare Martinez. 479 S.W.3d at 734 (finding that because ~ 

first-degree domestic assault does not require the assault be committed with a deadly weapon- 

but requires only that the actor know that the force used created a substantial risk of serious 

physical injury—the allegation in the information that the movant “thrust” a knife at the victim

lot

was mere surplusage that the State was not required to prove) mid Bradshaw. 411 S.W.3d at

15
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402-03 (finding that because kidnapping requires the act be committed to facilitate the 

commission of any felony, the allegation in the information that the defendant committed the 

offense to facilitate first-degree murder—even though the defendant was ultimately convicted on 

second-degree murder as charged—was mere surplusage that the State was not required to 

prove) with State v. Richie, 376 S.W.3d 58, 62-63 (Mo. App. E.D. 2012) (finding that because' 

first-degree trespass must be committed either by unlawfully entering or unlawfully remaining 

on the property, the State was required to prove the defendant unlawfully entered the property as 

charged and could not rest its conviction on proving that the defendant unlawfully remained).

Section 565.150’s felony-enhancement provision further illustrates the distinction 

between the operative language the State must include in its charging document and language

that will be treated as mere surplusage. See Section 565.150.2. Specifically, while a court order 

is not an element of the offense, whether the defendant took or enticed a person from another’s

legal custody and removed them from Missouri and detained them in another state is the

Ex manner of committing the offense of interference with custody that determines whether the 

offense is a misdemeanor or a felony. See id. Notably, language relating ^^he removal from 

Mssouri anff’cletention in another state must be alleged in the charging document and proved at 

trial to obtain a felony conviction. See id. The Substitute Information’s reference to the 2019 

Judgment was not essential to proving that Hartwein knowingly interfered with Father’s legal

custody on or aboutjune 14,2019, but instead was mere surplusage that the State did not need to

prove. See Edwards, 510 S.W.3d at 379 (quoting Nelson. 334 S.W.3d at 197); Martinez, 479 

S.W.3d at 734 (quoting Bradshaw, 411 S.W.3d at 403). Rather, the State was required to charge

and prove only that Hartwein knew she had!no legal right to interfere with Father’s lawful
\
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h custody 

501 S.W.3d at 452.3

on June 14, 2019, and detained A.H. in another state, See Section 565.150.1; Licata,

Because the State was not required to prove Hartwein’s knowledge of the 2019

Judgment, despite the reference of the judgment in the Substitute Information, we consider

whether the evidence introduced at trial regarding Hartwein’s intent to commit interference with

custody was sufficient to withstand Hartwein’s motion for acquittal] See Licata, 501 S.W.3d at
_________; r -*-------- ----------—-------------- ;--------------------------------- -

454-55. At trial, the State introduced the prior family-court proceedings into evidence.

Hartwein affirmatively stated no objection to the admission of the family court proceedings.

See State v. Taylor, 636 S.W.3d 630, 635 (Mo. App. S.D. 2021) (quoting State v. Hughes, 563 

S. W.3d 119,125 (Mo. banc 2018)) (“[I]f a defendant not only fails to object but also states ‘no

3 Hartwein reasons in her reply brief that the State’s failure to reference the 2019 Judgment in its verdict director 
suggests an admission bv the State that it lacked evidence to prove her knowledge of the judgment, thereby 
sunc<aliBfi-her--argrtmeriHhatInmffiLcient evidence supported her conviction. But Hartwein raisedHeiffier a claim of 
variance nor instructional error at trial or on appeal Indeed, the parties on appeal have raised the issue of whether ~
Point Une is actually an|unraised variance clam^Jury-instruction claim ifamed^s a sufficiency challenge.
Missouri courts have repeatedly rejected sufficiency^oFthe-evidence claims that are disguised variance claims. See, 
e.g.. Edwards. 510 S.W.3d at 379 (citing Nelson. 334 S.W.3d at 197) (finding the defendant’s claim that insufficient 
evidence supported conviction as charged in the indictment was essentially a claim of variance between the evidence 
at trial and the charging document that the defendant failed to preserve for appellate review); Bradshaw, 411 S.W.3d 
at 403 (internal citations omitted) (finding the “[defendant is simply attempting to cast his unpreserved claim of 
variance as a claim of insufficient evidence”). Any challenge Hartwein may have had regarding a variance between 
the charging document and the evidence at trial or the State’s failure to refer to the 2019 Judgment in its verdict
directing instruction was waived. See Watson v. State. 545 S.W.3d 909,914 (Mo. App. W.D. 2018) (internal 
citation omitted) (“A claim of trial court error not raised on appeal is waived[.]”). Notably, Hartwein did not raise 
the same challenge to Count II, for which the Substitute Information did not identify any particular court order but 
generally referenced the legal custody of Father “to whom the .custody of A.H. had been entrusted by order the St,
Charles County Associate Circuit Court, State of Missouri.”

Furthermore, concerning the verdict director, “[a] claim that the evidence was insufficient is actually a 
challenge to the trial court’s ruling on the motion for judgment of acquittal at the close of evidence, which is 
filed before the case is submitted to the jury.” Johnson. 603 S.W.3d at 376 (internal citation omitted). “Thus the 
real question is whether by the close of evidence the State has presented sufficient evidence to submit the case to the 
jury, which is reviewed without regard to the verdict-director.”/ Id. (internal citation omitted): see Musacchio.' 577 
U.S. at 243 (noting a reviewing court’s determination on the sufficiency of the evidence does not rest on how the 
lury was instructed but rather on tEeTegal questioned1 whether the State presented sufficient evidence to submitthe, i> u&

/case tojjjmy)| sejjilsp Rule 27.07 (“The [trial] court on motion of a defendant or of its own motion shall order the' 
entry of judgment of acquittal of one or more offenses charged in the indictment or information after the evidence on "Ls s- Uv, 
either side is closedjiflheevidence'Is insufficient to sustain a conviction of such offense or offenses.”)?^ ^
Accordingly, HartwemVappeal from die trial court's denial of her motion for acquittal must be reviewed for the 
sufficiency of the evidence presented at triaQather than based on any alleged error in the charging document or jury 
instructions. See Johnson, 603 S.W3d at 3 76 (internal citation omitted); Edwards. 510 S.W.3d at 379 (internal 
citation omitted).j
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objection’ or stipulates to the admission of otherwise objectionable evidence, the defendant 

affirmatively waives any error in its admission, plain or otherwise.”). Hartwein argues the trial 

court was required to grant her motion for acquittal unless the State could prove her receipt of

the 2019 Judgment prior to the date of the offense—June 14,2019. Without knowledge of the 

2019 Judgment, Hartwein posits that she could not have known she had no legal right to exercise 

custody over A.H. at the time in question or that she was interfering with Father’s lawful 

custody. Hartwein’s argument is unavailing given the ample circumstantial evidence in the 

record to the contrary. See Lehman, 617 S.W.3d at 847 (internal citation omitted); Younger. 640 

S.W.3d at 171 (quoting State v. Thompson. 538 S.W.3d 390, 393 (Mo. App, W.D. 2018)) (“The 

intent to commit interference with custody may b^mfeiredfro)n the “defendant’s conduct before 

the act, from the act itself, and from [the] defendant’s subsequent conduct.”); Licata, 501 S.W.3d 

at 452-53 (internal citation omitted).

Considering the record in the light most favorable to conviction, we note that the 2019 

Judgment merely retained Father’s legal custody of A.H. as ordered in the 2017 Judgment, the 

\jontents of which Hartwein undisputedly had full notice and knowledge. See Lehman. 617 

S.W.3d at 847 (internal citation omitted). Specifically, the 2019 Judgment ordered that Fajher

A

maintain the sole legal and physical custody of A.H. previously entrusted to Father. The record

establishes Hartwein knew that the prior 2017 Judgment had awarded Father sole legal and sole

physical custody and granted Hartwein temporary custody and visitation that prohibited her from

picking up A.H. from school on any days but Wednesdays and Thursdays.vHartwein identifies
'------------------------- ---

nothing in the record suggesting that any of the numerous hearings following the 2017 Judgment
"..................... ................. ..................... ........—-----------------------------------——|-------------------------------------

resulted in any family court orders altering that custody arrangementjThus, the record of prior lol

proceedings in the family court, of which the trial court took judicial notice, clearly establishes
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Hartwein’s knowledge that, at the very least, Father had sole legal and physical custody over

MoVA.H. since 2017, while Hartwein had only limited rights of visitation and temporary physical

custody of A.H. two days a weekl Police officers, Father, and A.H.’s friend testified at trial that 7qV

J^oU-201A.H. had not been seen since October 2019. Although she presented no testimony at trial, part of ,

Hartwein’s theory of defense to Count I was that she had moved to North Carolina in 2018. A

.^6 reasonable inference arises that A.H. moved to North Carolina with Hartwein in 2018 andv\
*0 S'

’ that Hartwein had custody of A.H. knowing she had no legal right to do so and knowing A.H.

had been entrusted to Father’s custody by successive court orders from 2017 and even earlier
fi ' ------------------

thereto". See Licata, 501 S.W.3d at 452-53 (internal citation omitted). The record before us\

remained with Hartwein in North Carolina on June 14,2019. This evidence supports a finding
\S_ ~

,0'
d>V o( XP

of 9contains facts in evidence that in June 2019, Hartwein knew of her limited visitation anda
custodial rights that predated the 2019 Judgment and that she wa^exceeding her exercise of

temporary physical custody over A.H. without any legal right See id.; see also Slavens. 190 \-----^

S.W.3d at 415 (finding insufficient evidence of intent to commit interference with custody where

the record was devoid of evidence that the defendant was ever informed that the Department of 

Family Services had acquired legal custody over the child).4

4 Hartwein also posits for the first time on appeal that she may have had lawful custody of A.H. on the charged date 
as an exercise of the Original Dissolution Judgment’s parenting-plan provision that each party receive four weeks of 
summer vacation with A.H. Although Hartwein did not preserve.the issue by raising it at trial, she alleges that she 
did not raise it as a defense because the State only charged her with violating the 2019 Judgment ordering her to 
deliver A.H. into Father’s custody at a police station on June 14, 2019. Hartwein maintains that because she 
believed the State would fail to prove her knowledge of the 2019 Judgment, she had'no burden to put on any defense
as to why she believed she had legal custody at the time of the offense. Howiveffthe Substitute Intormatign-^. _
sufficiently put her on notice of the charge that she was interfering with Father’s legal custody on or about June 14, 
2019. See Edwards. 510 S.W.3d at 379 (quoting Nelson. 334 S.W.3d at 197); Martinez. 479 S.W.3d at 734 (quoting 
Bradshaw. 411 S.W.3d at 403). The 2019 Judgment is not an element of the offense of interference with custody

h

but is merely liigjnQSi^^centcourtOTter maintaining the legal custody thatjijjd been entrusted to Father since the 
beginping-Qfjtbe. Utigatjon/TKe recorcTsHowsJEIf H artwe in wa Tacutelyaware ofcourt^rdere^antmgTafKerlegaf 
and physical custody and restricting lierjqjimdted^temporary physical custody, dependent ojT_bQthLattendiflg_ 
counseling sessions and adhering to theTjrtgjnaTlJissoIuHgirjudgmenFiTioticeTrovisibnsfor custody exchanges 
aiig^ar&ss^Jiari^s7^KecircumstaHfmFevidsa(^^t4rial^stablisfledThairHaffwein knew she was interfering witlf 
court-ordered custody by taking A.H. to North Caroljna in 2018 and keeping him there through the date of the
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Because the charge of interference with custody against Hartwein did not require the 

2019 Judgment be pleaded as an element of the offense, the reference to the 2019 Judgment in 

the Substitute Information was surplusage that the State was not required to prove at trial.

Accordingly, proof of Hartwein’s knowledge of that particular judgment was not required for the j
motion for acquittal, j

See Edwards. 510 S.W.3d at 379trial court to properly overrule Hartwein’s

(quoting Nelson, 334 S.W.3d at 197); Martinez. 479 S.W.3d at 734 (quoting Bradshaw. 411 

S.W.3d at 403); see also Section 565.150.1; Younger, 640 S.W.3d at 171; Licata, 501 S.W.3d at

452. Further, through trial testimony and prior court orders entrusting custody over A.H. to 

Father, the State adduced sufficient evidence proving Hartwein had the requisite knowing intent 

to commit interference "with Father’s legal custody on Count I such that the trial court did not err

in denying her motion for acquittal. See Licata. 501 S.W.3d at 452-53 (internal citation

omitted).

We next turn to the timing issue Hartwein raises on Count I. Hartwein reasons that

evidence she resided in North Carolina in June 2019 is not evidence that she traveled to Missouri

and took A.H. from Missouri across state lines on June 14,2019.

Hartwein’s sufficiency claim as to timing is misguided because the State was not required

to prove that Hartwein removed A.H. from. Missouri on June 14,2019 jthe date on which she 
________________________________________________  _________________ ____________________________________ ___________ '______________________________________ <^-— ------------------------------------------------------— ------------------------------- -- ' “

_______ ____________ _______ ______ ______ JSee id. In Licata. the defendant

claimed that any offense she committed was only a misdemeanor under the statute because the 

evidence showed she did not remove the child from Missouri until a month after the date the

was

/'~~offense?|See Lehman, 617 S.W.3d at 847 (internal citation omitted) ; Younger, 640 S.W.3d at 171 (citing Thompson. 
538 S.W.3d at 393); Licata. 501 S.W.3d at 452—53 (internal citation omitted). Hartwein’s mistaken belief that the 
Substitute Information’s reference to the 2019 Judgment absolved her of the need to defend any ground other than 
her knowledge of the 2019 Judgment is not availing, because we find the detail was mere surplusage that the State 
did not need to prove. See Edwards. 510 S.W.3d at 379 (quoting Nelson. 334 S.W.3d at 197); Martinez. 479 
S.W.3d at 734 (citing Bradshaw. 411 S.W.3d at 403).
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State charged in the information. Id. at 452. The Western District denied the claim, noting first 

that the State charged simply that the defendant had failed to return the child to the father’s

custody on the named date, not that the act of removal occurred then. Id at 452-53. But most

important, the Western District noted that with respect to a taking under the offense of

interference with custody, “the statute does not require the removal to be simultaneous with the

actual taking in order to elevate the punishment to a class D felony.” Id. at 455 (emphasis

added).

Here, the Substitute Information charged that “on or about June 14,2019 ... [Hartwein],

knowing that [she] had no legal right to do so, took or enticed A.H. from the legal custody of

[Father] to whom the custody of A.H. had been entrusted by [court] order. .. and [Hartwein]

detained A.H. in another state[.]” As discussed above, the record contains sufficient evidence
'-A- ^ c

.H. in North Carolina on the date of the offense, thereby interferingthat Hartwein waij keeping

with Father’s custody as charged. Hartwein essentially argues that she cannot be found guilty of

interference with custody on June 14,2019, because by that date she had already taken A.H. \J)

violationof a prior court order\ Hartwein’s argument that the State had toacross state lines in

prove she was physically in Missouri and removed him from the state on the date of the charged A\| r\ p

offense is without merit. See id. The trial court did riot err in denying Hartwein’s motion for

acquittal on Count I. See Lehman. 617 S.W.3d at 847:.(ihtemal citation omitted). Point One is

denied.

Point Two—Count II, Misdemeanor Interference with Custody2.

Point Two challenges the sufficiency of the evidence on Count II, which relates to events 

occurring in February 2017. Specifically, Hartwein maintains the State failed to prove she took 

or enticed A.H. from Father’s custody because A.H. did not leave with her on February 21, 2017,

21



' l\

but went to Father’s home. Hartwein contends that these facts show only that she attempted to 

interfere with custody. Because Hartwein did not succeed in her attempt to take or entice A.H. 

from Father, she argues that insufficient evidence supports conviction on Count II.

“In applying a criminal statute, ‘ our primary role is to ascertain the intent of the 

legislature from the language used in the statute and, if possible, give effect to that intent.’” 

Slavens, 190 S.W.3d at 412 (internal quotation omitted). Interpreting Section 565.150, “the 

purpose of the ... statute is to protect all court ordered custody against unlawful interferences.” 

Licata, 501 S.W.3d at 453 (internal quotation omitted). In ascertaining the meaning of the 

relevant statutory phrase “takes or entices from legal custody,” Missouri courts have interpreted 

the word “takes” to include “unlawful retention of any person following a period of temporary 

lawful custody,’” Id. (quoting State v. Edmisten. 674 S.W.2d 576, 577 (Mo. App. E.D. 1984)). 

Here, however, the parties on appeal focus on the meaning of the word “entice.” The 

legislature’s choice to use the disjunctive connector “or” in the phrase “takes or entices” 

indicates the legislative intent that a defendant may commit the offense by either taking or 

enticing the child from another’s custody. See State v. Hardin. 429 S.W.3d 417,419 (Mo. banc 

2014) (internal quotation omitted) (noting (“[t]he disjunctive ‘or’... in its ordinary sense marks 

an alternative which generally corresponds to the word ‘either’” and that any ambiguity in a 

criminal statute will be construed in the defendant’s favor). The State concedes no taking of 

A.H. from Father’s custody occurred here. At trial, in response to Hartwein’s motion for 

acquittal, the State noted that the charge against Hartwein was for interference with custody, not 

necessarily physically taking A.H. On appeal, the State maintains it proved Hartwein enticed 

A.H. from Father’s custody and did not have to prove Hartwein physically removed A.H. from 

Father’s custody. Contrastingly, Hartwein argues that to prove interference with custody by
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taking or enticing someone from another’s custody, the State must prove that the defendant 

succeeded in causing the child to leave or be removed from another’s custody.

Because neither the statute nor Chapter 565 offers a definition of “entice,” we consider 

the term’s plain and ordinary meaning. See State v. Smith. 595 S.W.3d 143,146 (Mo. banc 

2020) (internal quotation omitted) (noting where a term is not defined by statute it is given its 

plain and ordinary meaning as derived from the dictionary). Furthermore, we must interpret the

word within its full statutory context. Macon Cntv. Emergency Servs. Bd. v. Macon Cntv,

Comm’n. 485 S.W.3d 353, 355 (Mo. banc 2016) (internal citation omitted) (“It is presumed that

each word, clause, sentence, and section of a statute will be given meaning and that the

legislature did not insert superfluous language.”). We find that the plain meaning of the statutory 

phrase “entices from legal custody” in Section 565.150.1 suggests a physical separation from the

person or entity afforded legal custody. See Webster’s Third New International

Dictionary of the English Language Unabridged 757, 913 (2002) (defining “entice” as “to 

incite, instigate” and “to draw on by arousing hope or desire” and noting “from” is “used as a
C"

function word to indicate a starting point: as (1) a point or place where an actual physical

movement (as of departure, withdrawal, or dropping) has its beginning” and “to indicate (1) the 

fact or condition of spatial or physical absence, separation, remoteness, or disjunction”). Thus, 

for either action verb in the statute—take or entice—the State needed to prove Hartwein took or

enticed A H. from Father’s lawful custody, which we are persuaded requires a physical transfer 

of custody occurred to constitute the completed offense. See Section 565.150.1.s
As Hartwein observes, we also note that the term “enticement” is used in Section

566.151, which criminalizes the enticement of a child. Therein, Section 566.151 defines

“enticement” as “persuade[ ], solicit[ ], coax[ J, entice[ ] or lure[ ] whether by words, actions or
u-C£>'O <D

23

Ar^2>



through communication via the internet or any electronic communication[.]” State v. Davies,

330 S.W.3d 775, 784 (Mo. App. W.D. 2010) (quoting Section 566.151.1) (holding the State 

insufficiently proved the completed offense of enticement of a child). We acknowledge the 

State’s point that Hartwein’s argument overstates the relevance of Davies in that the unproven 

element there was not the acts of enticement but instead the victim’s age. See id. at 785-86. In 

Davies, because the victim was not under fifteen as required by the statute, the State failed to 

prove the completed offense. See id. at 787; see also State v. Conner. 583 S.W.3d 102,110 (Mo. 

App. E.D. 2019) (reversing conviction on child enticement and entering conviction for attempted 

child enticement on the same grounds). Davies, however, is distinguishable from the present 

case not only because it involves a different, unrelated offense, but also because enticement of a 

child contains different statutory language than the offense of interference with custody. In 

particular, enticement of a child uses a different prepositional phrase in that p person commits 

the offensej“if he or she persuades, solicits, coaxes, entices, or lures ... any person who is less 

than fifteen years of agefor the purpose of engaging in sexual conduct.” Section 566.151.1 /

(emphasis added). The grammatical placement of “entice” differs between the two statutes, and 

we must therefore meaningfully distinguish between enticing someone for a particular purpose 

versus enticing someone from another’s ciistody. See Sections 565.150.1; 566.151.1; Macon, 

485 S.W.3d at 355 (internal citation omitted).

Considering the statute’s purpose and its plain language, we are not convinced the 

legislature intended to criminalize merely trying to persuade a person to leave another’s lawful 

custody, but rather that the defendant actually interfere with the custodial arrangement either by 

taking the person away, such as carrying an infant, or by persuading the person to leave, such as

convincing a teenager to sneak out of a parent’s home. See, e.g.. Younger. 640 S.W.3d at 171;
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see also Slavens, 190 S.W.3d at 413 (internal quotation omitted) (noting the Missouri legislature 

is aware that the Model Penal Code distinguishes between interference with custody and

kidnapping, as “kidnapping protects against physical danger, extortion, and terrorization by 

abduction” while interference with custody “is designed to maintain both the parental custody of 

children and the institutional authority over committed persons against all unlawful 

( I interference”). Because the legislature employed the phrase “takes or entices from” another’s 

/ legal custody, the State must prove the completed offense by showing the defendant enticed the 

j chile to physically separate from another’s lawfiifcustody\Here, consistent with the statutory 

phrase “takes or entices from legal custody,” the State was required to present evidence either
/''TET'n

that Hartwein took or unlawfully kept A.H. from Father’s custody or that Hartwei^ persuade^ or

/,Ss!d . to separate from Father of his own volition. Critically, the State needed to prove

that A.H. left with Hartwein on February 21,2017, in order to charge her with the completed
_______ ~-------- —------ — ->

offense of interference with custody^Even in the light most favorable to the verdict, A.H. did 

not leave with Hartwein but instead ultimately went to Father’s home after school as required by

court order. Hie record thus contains insufficient evidence from which a reasonable juror could 

find that Hartwein enticed A.H. from Father’s legal custody. See Licata, 501 S.W.3d at 452-53.
£\ The trial court erred in upholding Hartwein’s conviction on the completed offense.] See Lehman. 

617 S.W.3d at 847 (internal citation omitted); Davies, 330 S.W.3d at 787.

We note, however, that because notice to a defendant that he or she is charged with an 

offense also puts him or her on notice for lesser-included offenses, we may enter a conviction for 

a lesser-included offense i
|it is proved by the~Stat^) even if it\is uncharged<|r

r uninstructed. State

v- Blair, 443 S.W.3d 677, 686 (Mo. App. W.D. 2014) (citing Davies. 330 S.W.3d at 791).

Hartwein disputes the propriety of our entering an attempt conviction on Count II due to the
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State’s actions at trial. However, although the State affirmatively declined to submit an 

instruction for a lesser-included offense on Count I; the State did not affirmatively do so on 

Count II or otherwise indicate a conscious and strategic position against submitting the attempted 

offense for Count II to the jury such that it waived conviction of the attempted offense oh appeal. .
• /

See id. (declining to enter a conviction for a lesser-included offense where the State 

affirmatively waived consideration of any lesser included offense at trial and on appeal).

“Where a conviction of a greater offense has been overturned for insufficiency of the 

evidence, the reviewing court may enter a conviction for a lesser offense if the evidence was 

sufficient for the jury to find each of the elements and the jury was required to find those 

elements to enter the ill-fated conviction on the greater offense.” State v. UmfW.t 621 S.W.3d 

15, 27 (Mo. App. E.D. 2021) (quoting State v. Ahart. 609 S.W.3d 512, 518 (Mo. App. E.D. 

2020)). We may enter a conviction on the charge of attempted interference with custody if the 

evidence supports finding Hartwein had the intent to commit the offense andTook a substantial

, t

step towards the completion of the offense. See Section 562.012.1; State v. Craig. 498 S.W.3d 

459; 464 (Mo. App. W.D. 2016) (internal citation omitted). A substantial step i 

is strongly corroborative of the firmness of the actor’s purpose to complete the commission of 

the offense.” Section 562.012.1. “What act will constitute a substantial step depends on the 

facts of the particular case.” State v. Rice. 504 S.W.3d 198,202 (Mo. App. W.D. 2016) 

(quoting Davies, 330 S.W.3d at 791).

is |conduct)which

The evidence showed the following: Hartwein went to the school on the date of the
- '--------- ------ —~?> ^5/^f\*

offense, February 21, 2017, and told school officers that she intended to interfere with the
/ 1

custodial plan and take A.H. with her in her car. After police arrived at the school and A.H. got 

onto a school bus, Hartwein drove to Father’s neighborhood and stopped her car near the bus
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stop. Police officers also followed the bus to Father’s neighborhood. Police officers spoke witfr^ 

A.H. when he refused to get off the bus. On this Tuesday, Father had sole legal and physical 

custody of A.H., whereas Hartwein was permitted to pick up A.H. from school on Wednesdays

and Thursdays only. The court order specifically prohibited Hartwein from picking up A.H.

from school on any other day and clarified that A.H. was supposed to take the bus to Father’s

home on the day in question. A.H. told police that he had not seen his Father since the previous 

October or November. When asked where he was going every day after school, A.H. told police

that Hartwein usually made plans for her to pick him up from school or at a different bus stop or

somewhere else. A.H. told police he had been living with Hartwein since roughly November of

the previous year, and that on this day he was supposed to get off the bus and get into Hartwein’s

zocAcar and leave with her. With several police present at the bus stop, A.H. did not leave with

Hartwein but instead went to Father’s house. Given the record before us, particularly the
©evidence that Hartwein admitted her intent to commit interference with custody and that she took

steps to do so, including making arrangements with A.H., the record contains sufficient evidence
• &

that Hartwein took a substantial step strongly corroborative of the firmness of her intent to 

commit the offense, thereby supporting her conviction on attempted interreference with custody.

See id. (internal citation omitted).

We find the trial court erred in entering judgment convicting Hartwein of the completed

misdemeanor offense of interference with custody on Count II. See Lehman, 617 S.W.3d at 847

(internal citation omitted). Point Two is granted. We reverse the judgment of conviction on

Count II and enter judgment of conviction on the lesser-included offense of attempted

interference with custody. See Umfleet, 621 S.W.3dat27 (quoting Ahart, 609 S.W.3dat 518).
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II. Point Three—Admission of Hearsay Testimony

Point Three posits the trial court erred in admitting A.H.’s Hearsay Statements under the 

exception for forfeiture by wrongdoing. In particular, Hartwein asserts the State failed to prove 

that Hartwein procured A.H.’s unavailability with the intent to prevent him from testifying at 

trial, and therefore the trial court erred in applying the exception.

Preservation and Standard of ReviewA.

As a threshold matter, Hartwein suggests Point Three was preserved through her pretrial 

objections argued before the trial court in the motion hearing and again in her motion for new

trial. The State counters that only plain-error review is appropriate because Hartwein did not

Vrenew her objection when the contested testimony was introduced during trial. artwein

contends that the trial court granted her a continuing objection at the pre-trial motion hearing.

To support her claim, Hartwein points to an exchange during the pre-trial hearing on the State’s 

motion to include A.H.’s Hearsay Statements in which Hartwein objected, on grounds of 

relevance, to Sergeant Weeke’s testimony that he learned of Hartwein’s alleged court-order 

violation through Sergeant Myers. In her objection, Hartwein explained that the only relevant 

information to whether she was preventing A.H. from testifying at trial with the requisite intent 

to keep him from testifying against her was her present behavior and actions as opposed to 

evidence from three years ago. The trial court overruled her objection. Hartwein then requested 

an “ongoing objection to any of the evidence that happened previously,” and the trial court 

granted her request. On appeal, Hartwein maintains that her ongoing relevance objection to any 

previous evidence at the motion hearing preserved her objection to A.H.’s Hearsay Statements at 

trial on the same grounds alleged in Point Three, relying on State v. Flieger. 776 S.W.2d 25, 28 

(Mo. App. E.D. 1989) (finding the defendant preserved his objection to privileged
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communications with his ex-wife where the defendant specifically requested a continuing 

objection at a pretrial hearing): However, we find the record insufficient to establish that 

Hartwein was granted a continuing objection to A.H.’s Hearsay Statements effective through 

^trial. We recogmze that converting a pre-trial objection into a continuing objection “represents 

appropriate method by which one can preserve issues for appeal.” State v. Beishline. 926 

S.W.2d 501, 508 (Mo. App. W.D. 1996) (internal citation omitted) (finding that a defendant may 

convert a motion to suppress^yjdence into a continuing objection to the admission of the 

contested evidence at trial); but see State v. Christian. 184 S.W.3d 597, 605 n.l (Mo. App. E.D. 

2006) (internal citations omitted) (noting “a ‘continuing objection’ presupposes an initial 

objection to all questions in a given line of questioning ... [and] [t]his initial objection must be 

made at trial to preserve a claim for review”). However, in her opening brief, Hartwein did not 

refer to the portion of the record containing her request for an “ongoing objection” in her 

statement of preservation, and we are not persuaded the record made clear that she was seeking 

an objection to A.H. s Hearsay Statements, which the State had not yet attempted to introduce, or 

that seeking a continuing objection would be effective to preserve the issue not only throughout 

the hearing but through trial. The record does not establish that the trial court’s grant of an 

ongoing objection to all previous evidence reflected conversion of a pre-trial objection to A.H.’s ■ 

Hearsay Statements into a continuing objection effective through trial. See Christian. 184 

S.W.3d at 605 n.l (finding the record did not support the defendant’s claim that he had a 

continuing objection even though there was pre-trial discussion about whether certain other of 

defendant’s statements would be admitted).

Because Hartwein did not establish a continuing objection and did not preserve her 

objection at trial, we may review Point Three only for plain error under Rule 30.20. See State v.

an
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Schneider, 483 S.W.3d 495, 504 (Mo. App. E.D. 2016) (internal citation omitted) (“Failure to 

make a specific objection to the evidence at the time of its attempted admission waives the claim 

for appeal.”). Indeed, “Missouri courts strictly apply these principles based on the notion that 

trial judges should be given an opportunity to reconsider their prior rulings against the backdrop 

of the evidence actually adduced and in light of the circumstances that exist when the questioned 

evidence is actually proffered.” IcL (internal quotation omitted).

The State asks us to decline plain-error review because Hartwein failed to object to the 

Hearsay Statements as a matter of trial strategy. See State v. Johnson. 284 S.W.3d 561, 582 

(Mo. banc 2009) (internal citation omitted); State v. Shieemura. 552 S.W.3d 734, 745 (Mo. App. 

E.D. 2018) (internal citation omitted). “Plain error review is waived when ‘counsel has 

affirmatively acted in a manner precluding a finding that the failure to object was a product of 

inadvertence or negligence.’” Johnson, 284 S.W.3d at 582 (internal quotation omitted). “Plain 

error review does not apply when ‘a party affirmatively states that it has no objection to evidence 

an opposing party is attempting to introduce’ or for a trial strategy reason. ” Id. (emphasis 

added); Shigemura, 552 S.W.3d at 745 (internal quotation omitted). Here, the State suggests 

Hartwein affirmatively acted in a manner that precludes finding the failure to object was

inadvertent, given that Hartwein may have strategically decided to forgo objections to A.H.’s

hearsay statements in order to allow for the admission of other statements by A.H. that were

favorable to the defense.

The record shows that Hartwein vigorously defended against the State’s pretrial motion 

to admit the Hearsay Statements and later included the objection in her motion for new trial. At 

trial, although not objecting when the Hearsay Statements were offered into evidence by the 

State, Hartwein did not affirmatively state she had no objection to A.H.’s Hearsay Statements or

30

ft *2*0



otherwise acquiesce to the introduction of the Hearsay Statements. See Johnson, 284 S.W.3d at 

582 (noting that affirmatively stating “no objection” constitutes self-invited waiving 

discretionary plain-error review). We are not persuaded from the record that Hartwein’s cross- 

examination into the substance of the Hearsay Statements clearly demonstrated a strategic 

decision not to contest their admission into evidence. See Shigemura. 552 S. W.3d at 745 

(finding the defendant waived plain-error review by not objecting to the confidential-tip 

testimony as a strategy to allow the limited testimony in through the State’s direct examination, 

then deliberately reiterating and expanding on the complained-of testimony during cross- 

examination in an attempt to show the jury that the officers were predetermined to arrest the 

defendant). The Hearsay Statements were damaging to Hartwein for the charged offenses. We

may construe her cross-examination as an attempt to mitigate their impact by focusing on certain

details in the testimony relevant to A.H.’s living conditions with Father that were favorable to

^her case: Additionally, while the State points to other hearsay testimony by A.H. on the subject 

* of his home life with Father that Hartwein elicited from other witnesses—including A.H.’s text

messages to Father, A.H.’s statements to the assistant principal at a school meeting, and A.H.’s 

statements to his friend—the State was free to object to such testimony, and we do not find the 

testimony necessarily indicative of an overarching trial strategy suggesting Hartwein
'--T"’ ' ■  -------------------~ ” ^ : -—•——— ------------—------------------ —-------------------- ;—■

affirmatively waived plain-error review of her pretrial and post-trial claims contesting admission
of the Hearsay Statements.^Hartwein’s failure to renew her objection during trial is problematic,

but does not automatically suggest a strategy of self-invited error. To find otherwise would 

require us to speculate as to counsel’s trial strategy, for which we have no testimony in the 

record nor any conclusions of a trial or motion court to review as in a post-conviction case. See, 

Stevens v. State, 353 S.W.3d 425, 431 (Mo. App. S.D. 2011) (internal citation omitted)
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(“We do not employ hindsight in reviewing matters of trial strategy[.]”). Because the record 

does not clearly show an affirmative strategic decision for the failure to object at trial, and 

because the issues of law were fully briefed and considered before the trial 

with plain-error review. See Johnson, 284 S.W.3d at 582 (internal citation omitted).

Unpreserved issues can only be reviewed for plain error, which requires a finding that
, " ' cfij : : ' ------- ~~ : ' ~
manifest mjustice or a miscarriage of justice has resulted from the trial court error.”

Brandolese, 601 S.W.3d 519, 534 (Mo. banc 2020) (internal quotation omitted). The first step of 

plain-error review is to determine whether the trial court committed an error that was “evident,

Shigemura, 552 S.W.3d at 744 (internal quotation omitted). Only if we find 

‘a manifest injustice or miscarriage of justice has,

court, we proceed

CD i

State v.

obvious, and clear.”

such error do we next consider “whether

tndeed, occurred as a result of the error.” Id (internal quotation omitted). Although we review 

the claim overall for plain error, “whether a criminal defendant’s rights were violated under the
claAxVc Cou/-\

Confrontation Clause ... is a question of law that this Court reviews de 

Buechting, 633 S.W.3d 367, 376 (Mo. App. E.D. 2021) (quoting State v. March. 216 S.W.3d 

663, 664-65 (Mo. banc 2007)) (alteration in original).

novo.” State v.

B. A.H.’s Hearsay Statements were Testimonial

Recognizing the hearsay nature and Confrontation Clause implications of A.H.’s out-of- 

court. statements, the State made a pre-trial motion requesting the Court to allow admission of 

s Hearsay Statements under the exception of forfeiture by wrongdoing. On appeal, the 

State disputes whether the Hearsay Statements were testimonial in nature so as to trigger the

A.H.

protection of the Confrontation Clause.

The Confrontation Clause of the Sixth Amendment to the United States Constitution bars 

admission of unconfronted testimonial statements of a witness who does not appear at trial.
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Buechting. 633 S.W.3d at 376 (citing U.S. Const. Amend. VI.). .“‘Hearsay’ is any out-of-court 

statement that is used to prove the truth of the matter asserted and that depends on the veracity of 

the statement for its value.” Id. (internal citation omitted). “The Supreme Court of the United

States has held that the Confrontation Clause prohibi ts ‘.admi ssi onjaftestimonial statements of a

witness who did not appear at triai^unless [the witness] was unavailable to testify^nd the 

defendant had had a prior opportunity for cross-examination.”’ State v. Cooper, 509 S.W.3d

854, 857-58 (Mo. App. S.D. 2017) (quoting Crawford v. Washington. 541 U.S. 36, 53-54

(2004)). “It is the^testimonia^^ separates it from other hearsay that,

while subject to traditional limitations upon hearsay evidence, is not subject to the Confrontation

Clause.” Id at 858 (quoting Davis v. Washington. 547 U.S. 813, 821 (2006)).

“The Confrontation Clause analysis thus centers on whether the particular evidence at 

issue is ‘testimonial’ in nature.” Id. (quoting Glass v. State, 227 S.W.3d 463,472 (Mo. banc

2007)). “|Ja] testimonial out-of-court statement is not admissible against the defendant under th|

Confrontation Clause unless the requirements of Crawford v. Washington. 541 U.S. 36 [ ]
x''

” Brandolese, 601 S.W.3d at 535 (internal citation omitted).) Missouri courts(2004), are met.

have held that hearsay statements made to police officers are not testimonial when made in the 

course of police questioning where the primary purpose is to respond to an ongoing emergency.

State v. Bums. 478 S.W.3d 520, 526 (Mo. App. E.D. 2015) (quoting Davis, 547 U.S. at 822).

But hearsay statements made to police “are testimonial when the circumstances objectively
jjf ^ ^ A, jt

indicate that there is no such ongoing emergency, and that the primary purpose of the 
-A- -ss ^

interrogation is to establish or prove past events potentially relevant to later criminal

prosecution.n Cooper, 509 S.W.3d at 858 (quoting Davis. 547 U.S. at 822) (emphasis added);

Bums, 478 S.W.3d at 526 (quoting Davis, 547 U.S. at 822).
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Here, the State submits that the record demonstrates A.H.’s Hearsay Statements to the

police officers were not testimonial because they were offered for the primary purpose of

explaining the police officers’ emergency response. Specifically, police officers had been called

to the school to assist when Hartwein showed up at the school to pick up A.H. The Hearsay

Statements were elicited from A.H. only after A.H. showed distress and refused to get off the

school bus at the bus stop by Father’s house. In Cooper, the victim’s statements to police were

elicited after the victim had already identified the defendant as a suspect at the scene and was

asked what had happened. Cooper, 509 S.W.3d at 858. The statements in Cooper were deemed

testimonial in nature because the primary purpose of the police officer’s questioning was not at

that point to assist in an ongoing emergency but instead to investigate the scene for the purpose

of gathering information to be used in criminal prosecution. IT Here, similarly, even after the

police officers persuaded A.H. to get off the bus, they continued to interrogate him about past

jtevents involving his custodial situation with Hartwein, suggesting their primary purpose at thafjrjp

point was not responding to any ongoing emergency, but instead to investigate details relevant to^"

^ aJ3gtential case against Hartwein. See id. Because A.H.’s Hearsay Statements were testimonial,

we proceed in our analysis of whether Hartwein’s constitutional rights were violated See id
-------------- -- ; : r---------------- — ■ ~T~

(citing Davis. 547 U.S. at 822).

A.H.’s Hearsay Statements were Properly Admitted into Evidence 

At the pretrial hearing, both Hartwein and the State advanced their arguments regarding 

the applicability of the forfeiture-by-wrongdoing exception as discussed by the Supreme Court of 

Missouri in State v. McLaughlin, 265 S.W.3d 257 (Mo. banc 2008). The exception, which has 

since been codified by statute,5 provided “that ‘if a witness is absent by [the defendant’s]

C.

own

5 Subsequent to the trial court’s evidentiary ruling in this case, the Missouri legislature codified the forfeiture-by- 
wrongdomg doctrine in Section 491.016, which now provides:
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wrongful procurement, [the defendant] cannot complain if competent evidence is admitted to
*»»«**■

i •

supply the place of that which he has kept away.” Buechting. 633 S.W.3d at 377-78 (quoting 

McLaughlin. 265 S.W.3d at 271) (alterations in original).

As noted above, the Confrontation Clause of the Sixth Amendment to the U.S. 

Constitution provides that “[i]n all criminal prosecutions, the accused shall enjoy the right... to 

be confronted with the witnesses against him.” U.S. Const. Amend. VI. But this constitutional 

protection is not absolute. “[T]he rule of forfeiture by wrongdoing (which we accept)

extinguishes confrontation claims on essentially equitable grounds[.]” Buechting, 633 S.W.3d at

377 (quoting Crawford. 541 U.S. at 62); see also United States v. Jackson, 706 F.3d 264,269

(4th Cir. 2013) (“While the Confronted, Clause is fundamental to our conception of a fair and

just system of criminal adjudication, so also is the vigorous and candid participation of relevant

witnesses.”). Applying this exception, McLaughlin held that “[t]he Constitution does not

guarantee an accused person against the legitimate consequences of his [or her] own wrongful

acts.” McLaughlin. 265 S.W.3d at 271 (internal quotation omitted). In McLaughlin, the State

charged the defendant with first-degree murder of his ex-girlfriend, who had filed multiple

1. A statement made by a witness that is not otherwise admissible is admissible in evidence in a
criminal proceeding as substantive evidence to prove the truth of the matter asserted if, after a 
hearing, the court finds, by a preponderance ofthe evidence, that: " “
(1) The defendant engaged in or acquiesced to wrongdoing with the purpose of causing the 
unavailability of the witness;
(2) The wrongdoing in which the defendant engaged or acquiesced has caused or substantially 
contributed to cause the unavailability of the witness:

* (3) The state exercised due diligence to secure by subpoena or other means the attendance of the 
witness at the proceeding, or the witness is unavailable because the defendant caused or acquiesced 
in the death of the witness; and 
(4) The witness fails to appear at the proceeding.
2. In a jury trial, the hearing and finding to determine the admissibility of the statement shall be held 
and found outside the presence of the jury and before the case is submitted to the jury.

Section 491.016 (Cum. Supp. 2021). We apply the pre-codification case-law doctrine in our discussion while 
remaining cognizant of the new statutory guidance. See Buechting. 633 S.W.3d at 371 n.4.
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protective orders against him. Id. The Supreme Court found the victim’s hearsay statements 

against the defendant admissible under the forfeiture-by-wrongdoing exception because there 

was sufficient evidence that defendant had killed victim to prevent her from testifying against 

him. Id. at 272-73. Importantly, there must be a determination that the defendant had the 

requisite intent, as “[t]he forfeiture by wrongdoing doctrine applies ‘only when the defendant 

engage[s] in conduct designed to prevent the witness from testifying.” State v. Ivey. 427 S.W.3d

* ' !

854, 862 (Mo. App. W.D. 2014) (quoting Giles v. California. 554 U.S. 353, 359.(2008)) 

(emphasis in original).

In order for the forfeiture-by-wrongdoing exception to apply to the admission of A.H.’s 

Hearsay Statements, the State was required to show by a prepond pfanpp nf thp evidence that 
Jdartwein procured A.H.’s unavailability for tria^withdie intent, to prevent A.H. from testifying. 

See Davis, 547 U.S. at 833 (internal citation omitted) (noting “federal courts using Federal Rule 

of Evidence 804(b)(6), which codifies the forfeiture doctrine, have generally held the , 

Government to the preponderance-of-the-evidence standard”);6 see also McLaughlin. 265 

S.W.3d at 271-72; Buechting, 633 S.W.3d at 377-78 (internal citations omitted)..

Hartwein first suggests the trial court failed to apply the proper intent test when ruling to 

admit the Hearsay Statements following the motion hearing. We disagree. The parties’ ; 

handwritten order signed by the trial courjjiid not specify its findings as to Hartwein’s intent. 

But the trial court is not required to make written findings of fact in issuing its admissibility 

^ruling and we presume the trial court knows and correctly applies the law. See Riley v. 

Headland, 311 S.W.3d 891, 894 (Mo. App. S.D. 2010) (internal quotation omitted) (“[TJrial 

judges are presumed to know the law and to apply it in making their decisions”). We are

6 Section 491.016 has codified the preponderance-of-the-evidence standard for forfeiture by wrongdoing.
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the motion hearing that th rt applied the correct jggal ypersuaded from the record o e trial con

^standard.'

Hartwein strongly argues pie absence of any evidence that supports a finding that J 

jHartwein caused A H.’s unavailabiliiy\in order to keep A.H. from testifying against her. This 

argument fails because the record contains sufficient circumstantial evidence to the contrary.

See Lehman, 617 S.W.3d at 847 (internal citation omitted) (noting the sufficiency of 

circumstantial evidence to sustain conviction); Younger. 640 S.W.3d at 171 (quoting Williams. 

405 S.W.3d at 599) (noting “[ijntent can be established by circumstantial evidence or inferred 

from surrounding facts”); Licata, 501 S.W.3d at 452 (quoting Hunt. 451 S.W.3d at 257) (noting 

intent “is typically inferred from circumstantial evidence”). The record shows the State f/\ 

subpoenaed A.H. to testify at trial by serving Father, who had legal custody, although A.H.|; 

offi^lly.lremain^a^niss^^person^sa
minor whom the police considered a missing person 

^2 and who in the past had been living with Hartwein when missing from Father’s custody, the 

£0°' inference that Hartwein procured^A.H.’s unavailability is reasonable.
>'q

At the motion hearing, the State adduced testimony from three police officers and A.H.’s

friend s mother regarding Hartwein’s past interactions with police involving custody over A.H.
'7D

Specifically, during the February 2017 incident, Hartwein arrived at the school lobby stating her 

. 0 .
intent to retrieve A.H. m violation of the court order, then followed A.H.’s bus route to Father’s

neighborhood, A.H. told officers he was supposed to go with her instead of going to Father’s

house that day, and further told officers that he and Hartwein generally made plans for her to

pick him up after school and that he had been living with her since October or November of the 
«

previous year. Testimony about calls for a runaway juvenile in 2019 showed A.H. was “home
v ‘ ‘ V

again, gone again, home again, gone again,” as Officer Valenti described in opining that
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Hartwein had something to do with A.H.’s absence in the criminal proceedings. When A.H. was

supposed^ be with Father pursuant to court order, Hartwein went looking for him at his friend’s 
<^Sergean^eek^ob^rved^iat Hartwein had coached A.H. on what to say about why he

house.

did not want to live with Father when they spoke in 2017, basing his assessment on A.H. using

identical phrasing to Hartwein and being unable to personally describe the allegedly hazardous

lab in Father’s basement. Officer Valenti was suspicious about the contents of a written 

statement Hartwein brought to officers on A.H.’s behalf, instead of bringing A.H. to speak with 

the officers. The written statement had portions whited out and contained terms like 

“traumatized” that only Hartwein had used. The last time Officer Valenti had been able to speak 

with A.H. was in 2019, and when he confronted A.H. about whether he was living with 

Hartwein, A.H. responded, “Find the evidence.”

A reasonable fact-finder could infer from the record of the motion hearing that Hartwein 

was keeping A.H. in her custody and preventing him from testifying in her case with the 

requisite intent to prevent him from providing incriminating testimony against her. See 

Buechting, 633 S.W.3d 377—78 (citing McLaughlin. 265 S.W.3d at 271). The incriminating 

nature of the Hearsay Statements as to Hartwein’s guilt on the charged offenses was readily

c apparent, and indeed the Hearsay Statements were used at trial to support conviction as discussed 

in Ppints One and Two. See id. While A.H. was sometimes uncooperative with police 

questioning, such as when telling Officer Valenti to “[f]ind the evidence” of him living with 

Hartwein when he was supposed to be living with Father, A.H. at other times displayed 

forthrightness.! Given that A.H. admitted to living with Hartwein before, it was not merely
’XT!

* speculative for the trial court to unfen that Hartwein sought to keep A.H. from testifying that he

was in her custody when he was supposed to be living with Father. See Lehman. 617 S.W.3d at
A.
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847 (citing Langdon. 110 S.W.3d at 811-12). The State also presented circumstantial evidence 

tending to showHartwein’s attempts(to control A.H 

him on how to describ

.’s statementsjp^olice, including coaching

______ is living conditions with Fathered providing a statement

(behalf that may have been edited or authored by Hartwein^We also note that Hartwein did not

suggest an alternative reason for A.H.’s absence from the criminal proceedings. See Ivev. 427 

S.W.3d at 863 (recognizing that “a witness’s absence can be procured by intimidation and
A 5 —__ ______ . ______________________ _______

harassment no less effectively than by secreting away or murdering the witness”jbut doubting 

application of the forfeiture-by-wrongdoing exception where the child victim was declared f. 

unavailable because testifying in the personal presence of her abuser would cause psychological 

or emotional trauma, and ultimately ruling on other grounds).

The testimony concerning Hartwein’s past conduct with respect to A.H.’s custody 

permitted a reasonable inference that Hartwein hadphysical custody of A.H. at the time of her
Wal and was keeping him from appearing and offerin^ncriminating^estimonv. jsee Younger.

7 — ——■—:---------- 1---------- ~—•'

640 S.W.3d at 171 (quoting Thompson, 538 S.W.3d at 393) (noting “intent may be inferred from
O) cs>
■ ■ ■ defendant’s conduct before the act, from the act itself, and from defendant’s subsequent 

conduct”). Despite the absence of witness testimony that either Hartwein or A.H. affirmatively 

stated that Hartwein intended to keep A.H. from coming to court to testify, “direct evidence [of\-- ------- —-n ---- --- , A
rarely available.”!Licata, 501 S.W.3d at 452 (quoting Hunt. 451 S.W.3d at 257).

Rather, the State presented sufficient evidence regarding the surrounding circumstances of 

A.H. s unavailability and Hartwein’s involvement therein to show by a preponderance of the

>

intent] is

evidence that Hartwein had the intent to keep A.H. from testifying against her. See id.; see also 

Lehman, 617 S.W.3d at 847 (internal citation omitted).
Uo l ( \---- ----- —-----Q) 0j\ik*aL. i ^

It"3
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Further, the State did not need to prove Hartwein’s exclusive intent in causing A.H.’s 

unavailability was to prevent him from providing incriminating testimony. Rather, the

forfeiture-by-wrongdoing exception applies even when a defendant may have multiple

motivations for making a witness unavailable. See, e.g., Jackson, 706 F.3d at 269. Jackson

summarized relevant state and federal jurisprudence on the non-exclusivity of intent under the

forfeiture-by-wrongdoing doctrine:

For instance, the First Circuit has explicitly stated that “it is sufficient in this regard 
to show that the evildoer was motivated in part by a desire to silence the witness; 
the intent to deprive the prosecution of testimony need not be the 
actor’s sole motivation.” United States v. Houlihan. 92 F.3d 1271, 1279 (1st Cir. 
1996) (emphasis in original). And in a‘ post-Crawford decision, the D.C. Circuit 
concluded that imposing an exclusive-intent requirement would have the “perverse 
consequence” of “allowing criminals to murder informants and thereby prevent 
admission of the informants’ statements—just so long as the criminal could show 
that the intent was retaliation (which the criminal almost always could do).” United 
States v. Martinez, 476 F.3d 961, 966 (D.C. Cir. 2007); see also, e.g.. People v. 
Banos. 178 Cal. App. 4th 483, 100 Cal.Rptr.3d 476, 493 (2009) (“It strikes us as 
illogical and inconsistent with the equitable nature of the [forfeiture-by- 
wrongdoing exception] to hold that a defendant who otherwise would forfeit 
confrontation rights by his wrongdoing (intent to dissuade a witness) suddenly 
regains those confrontation rights if he can demonstrate another evil motive for his 
conduct.”), cert, denied, -, 130 S.Ct. 3289, 176 L.Ed.2d 1195 (2010).U.S.

Id. Consequently, while Hartwein may have expressed or had other justifications for preventing
£-x/SL

A.H. from appearing to testify—such as to protect A.H. or to keep him away from Father—such

other motivation does not preclude a finding that Hartwein also intended to prevent A.H. from

offering testimony that would incriminate her on the charged offenses. See id.
f

Likewise, we are not persuaded that the forfeiture-by-wrongdoing exception cannot or

should not be applied in cases involving criminal charges of interference with custody. Althougl l

the exception is most commonly applied in murder cases, the newly enacted Section 491.016

simply states the exception applies in “criminal proceedings” and does not otherwise limit its

application. Our analysis comports with similar interpretations of the forfeiture-by-wrongdoing
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exception in other states. See also, e.g.. State v. Shaka. 927 N.W.2d 762, 669-70 (Minn. App.

2019) (holding in a Minnesota case involving the violation of a domestic abuse no-contact order 

that the forfeiture-by-wrongdoing exception applied because circumstantial evidence supported 

finding that the defendant’s calls to his family members caused the wife not to appear to testify

at trial); Brittain v. State. 766 S.E.2d 106,115 (Ga. App. 2014) (holding in a Georgia assault and

kidnapping case that forfeiture-by-wrongdoing exception applied to the admission of the victim’s

recorded testimony where the victim—a single mother to three children—had been missing for

years and other witnesses testified to foul play involved in her disappearance).

Given the circumstantial evidence within the evidentiary record, we find the trial court

did not err in admitting the Hearsay Testimony under the exception for forfeiture by wrongdoing.

See Buechting. 633 S.W.3d at 376. Because the circuit court committed no erroring admitting 

the Hearsay Statements into evidence, we need not evaluate whether the alleged error resulted in

manifest injustice. See Shigemura. 552 S.W.3d at 744 (internal quotation omitted). Point Three

is denied.

Conclusion

The judgment of the trial court is affirmed in part and reversed and remanded in part. We

reverse the judgment of conviction on Count II and enter judgment of conviction on the lesser-

included offense of attempted interference with custody. We affirm the judgment in other

respects. We remand to the trial court for sentencing consistent with this opinion.

KURT S. ODENWALD, Presiding Judge

Kelly C. Broniec, J., concurs. 
John P. Torbitzky, J., concurs.
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Statute: 565.150 
Date of Offense: 02-21-2017

Count No.
Charge Description: 
Charge Code: 
Statute:
Date of Offense:

I I Misdemeanor [3 Felony 13 Misdemeanor Q Felony

Class El □ □ □ □ □
A B C D E Unclassified

I~1 Misdemeanor IZf Felony

Class □ □ □ □ El □
A B C D E Unclassified

Class [] D D D D D
A B C D E Unclassified

On the above count, it is adjudged that the 
defendant has been:
□ Found Guilty upon a plea of guilty 
£3 Found Guilty by a jury/court
□ Dismissed/Nolle Pros/Found Not Guilty

On the above count, it is adjudged that the 
defendant has been:
□ Found Guilty upon a plea of guilty 
El Found Guilty by a jury/court 
LD Dismissed/Nolle Pros/Found Not Guilty

On the above count, it is adjudged that the 
defendant has been:
□ Found Guilty upon a plea of guilty 
I I Found Guilty by a jury/court
□ Dismissed/Nolle Pros/Found Not Guilty

The defendant has been found beyond a reasonable doubt to be a:
□ Persistent Sexual Offender (566.125 RSMo)
D Persistent Drug Offender (579.170 RSMo)
□ Persistent Misdemeanor Offender (558.016 RSMo)
□ Persistent Offender (558.016 RSMo)
□ Persistent Assault Offender (565.079 RSMo)
□ Persistent Offender (Intoxication-related Traffic Offense) 

(577.001 RSMo)
□ Aggravated Offender (577.001 RSMo)
□ Chronic Offender (577.001 RSMo)
□ Habitual Offender (577.001 RSMo)
3 Not Applicable

on JURY VERDICT-9-23-2020

□ Predatory Sexual Offender (566.125 RSMo)
□ Prior Drug Offender (579.170 RSMo)
□ Dangerous Offender (558.016 RSMo)
□ Prior Offender (558.016 RSMo)
□ Prior Assault Offender (565.079 RSMo)
Q Prior Offender (Intoxication-related Traffic Offense) 

(577.001 RSMo)
C] Aggravated Boating Offender (577.001 RSMo)
□ Chronic Boating Offender (577.001 RSMo)
□ Habitual Boating Offender (577.001 RSMo)



I
The Court:*

PI Informs thedefendant of verdict/finding, asks the defendant whether he/she has anything to say why judgment should not be pronounced, and 
finds that no sufficient cause to the contrary has been shown or appears to the court. | j

^ Defendant has been advised of his/her rights to file a motion for post-conviction relief pursuant to Rule 24.035/29.15 and the court has found 
□ Probable cause 13 No probable cause 
to believe that'defendant has received ineffective assistance of counsel.

□ Finds the defendant has pled or been found guilty of a dangerous felony, as defined in section 556.061, RSMo, and if committed to the 
Department of Corrections, must serve at least 85% of the sentence.

□ Finds the defendant has pled or been found guilty of an offense for which probation and parole are not authorized.

□ Finds the defendant has pled or been found guilty of an offense that is subject to lifetime supervision pursuant to section 217.735 or 559.106, 
RSMo, and defendant must be supervised by Missouri Board of Probation and Parole for the duration of natural life, unless terminated after 
offender reaches age 65 or older.

n Finds the defendant has pled or been found guilty of an offense that is subject to an extended term of imprisonment 
On count 1_, the Court:

□ Suspends imposition of sentence. Defendant is placed on probation for a period of 
supervision of 
Probation.

under the
. Defendant shall comply with the conditions set forth in the separate Order of

t*3 Sentences and commits the defendant to the custody of MDOC for a period of 4 YEARS. Sentence to be served 

El Concurrent □ Consecutive with CT2.

Cl Suspends execution of sentence. Defendant is placed on probation for a period of 
supervision of.
Probation.

_____________ under the
.. Defendant shall comply with the conditions set forth in the separate Order of

□ Fines the defendant S. The court stays $ with the remainder due by (date).

On count 2, the Court:

d Suspends imposition of sentence. Defendant is placed on probation for a period of 
supervision of 
Probation.

13 Sentences and commits the defendant to the custody ofSCCJ for a period of 1 YEAR. Sentence to be served 

El Concurrent □ Consecutive with CT1. • .

□ Suspends execution of sentence. Defendant is placed on probation for a period of______________________
supervision of 
Probation.

under the
. Defendant shall comply with the conditions set forth in the separate Order of

________________________ under the
I_• Defendant shall comply with the conditions set forth in the separate Order of

□ Fines the defendant S . The court stays S with the remainder due by . (date).
On count, the Court:

[H Suspends imposition of sentence. Defendant is placed on probation for a period of 
supervision of 
Probation.

C] Sentences and commits the: defendant to the custody of for a period of . Sentence to be served 

CD Concurrent d Consecutive with.

d Suspends execution of sentence. Defendant is placed on probation for a period of__________
supervision of _____________
Probation.

d Fines the defendant S. The court stays $

under the
. Defendant shall comply with the conditions set forth in the separate Order of

under the
. Defendant shall comply with the conditions set forth in the separate Order of

with the remainder due by (date).

&2r
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The Court orders:
D §217.362 RSMo Court Ordered Long-Term Substance Abuse 

Program

CD §559.115.2 RSMo General Population .
Department of Corrections shall provide a report and 
recommendation whether probation should be granted.

The court recommends placement into a Department of Corrections
120-day program pursuant to §559.115:

CD Institutional Treatment Program (§559.115.3)
Department of Corrections shall provide a report and may 
provide recommendations whether probation should be granted 
30 days prior to the probationary release date.
(Statutory Discharge)

CD Shock Incarceration Program (§559.115.3)
Department of Corrections shall provide a report and may 
provide recommendations whether probation should be granted 
30 days prior to the probationary release date.
(Statutory Discharge)

□ Sexual Offender Assessment (§559.115.5)
(Mandatory if the Defendant has pled guilty or been found 
guilty of sexual abuse, class B felony.) Upon completion of the 
assessment, Department of Corrections shall provide a report 
and may provide recommendations whether probation should 
be granted.

E The clerk to deliver a certified copy of the judgment and commitment 
to the sheriff.

□ Clerk to send certified copy of the judgment or order to Children’s 
Division and prosecuting attorney. Children’s Division shall list the 
individual as a perpetrator of child abuse or neglect in the central 
registry.

K The sheriff to authorize one additional officer/guard to transport 
defendant to the Department of Corrections.

H That judgment is entered in favor of the state of Missouri and against 
the defendant for the crime victims compensation fund for the sum of 
□ $10.00 0 $46.00

D Satisfied
□ Judgment for the State of Missouri and against the defendant for

appointed counsel services in the sum of $____
□ Satisfied

□ $68.00.
IS Unsatisfied

□ Unsatisfied 
D Judgment for restitution in the sum of $ _

CD Satisfied 
0 Costs taxed against 
□ Costs waived.

CD Unsatisfied 
DEFENDANT

□ Defendant to report immediately to the MDOC -ST CHARLES 
COUNTY JAIL for fingerprinting. The Defendant is ordered to 
submit to the fingerprinting, and is further ordered to provide all 
information necessary for the officer taking the fingerprints to fully 
complete all identification and photograph portions of the standard 
fingerprint cards.

□ Defendant to register as a sex offender with the chief law enforcement 
official of the county or city not within a county in which he/she resides 
within three (3) days of conviction, release from incarceration, or 
placement on probation.

CD §217.785 RSMo Non-Institutional Post Conviction Drug
Treatment Program

CD §217.785, RSMo Institutional Post Conviction Drug Treatment 
Program

CD Pursuant to RSMo § 558.019 and County Ordinance 16-106 
Defendant is assessed a county law enforcement restitution fund 
judgement of $. (Not to exceed $100.00).

The court further orders:
CD Defendant is placed on house arrest with electronic monitoring'for a period of ___________________ _____ .

□ All costs associated to the electronic monitoring shall be charged to the defendant.
CD Defendant is unable to afford the costs associated with electronic monitoring. All costs associated with electronic monitoring will be paid by the 

county commission.

So Ordered:

12-14-2020
DTtNIEtTG PELIKAN 34294

I certify that the above is a true copy of the original Judgment and Sentence of the court in the above cause, as it appears on record in my office, 

(seal)

6.Issued on

U



STATE OF MISSOURI ) 

County of St. Charles )

!
) ss.

I

IN THE 11th JUDICIAL CIRCUIT COURT, STATE OF MISSOURI 
DATE: December 14,12020

STATE OF MISSOURI
Charging:
Interference With Custody - Removed From 
State
Interference With Custody

PLAINTIFF

vs.

OGERTA HELENA HARTWEIN 
DEFENDANT

CaseLD.: 1911-CR02489-01

Comes now Daniel Keen. Director of Corrections for St. Charles County, Missouri, and his application and 

for cause shown, it is by the Court ordered that said Director and/or the Sheriff of St. Charles County be 

allowed one extra guard to assist him in transporting the above name Defendant OGERTA HELENA 

HARTWEIN

the STATE DEPARTMENT OF CORRECTIONS to which institution said Defendant has this day been 

sentenced for the crime above named.

STATE OF MISSOURI )
) ss.

County of St. Charles

I, Cheryl Crowder, Clerk of the Circuit Court in and for said County, hereby certify that the above is a true 

copy of the order allowing the Director of Corrections and/or the Sheriff of St. Charles County an extra guard 

in the above entitled cause as the same remains of record in my office.

Witness my hand as Clerk, and the seal of said Court, at office in the City of St Charles, in said County and 

State, this (M day of 20 ffi .

)

flhery! {Irauidsir
Clerk, Circuit Court,
St. Charles County, Missouri

J/MSbsi TL
eputy Cle

I

i
I

&4



I l
m THE 11th JUDICIAL CIRCUIT COURT, STATE OF MISSOURI

STATE OF MISSOURI

Plaintiff Case I.D.: 1911-CR02489-01
vs.

OGERTA HELENA HARTWEIN 
Defendant

DIRECTOR OF THE ST. CHARLES COUNTY DEPARTMENT OF CORRECTIONS
ENDORSEMENT OF COMMITMENT

I, Daniel Keen, the Director of the St. Charles County Department of Corrections, being the person required 

by law to deliver the above convict to the State Department of Corrections, hereby endorse this commitment 
that the convict spent in the St. Charles County Department of Corrections 

endorse that the above convict spent
days, and I further

days in the St. Charles County Department of Corrections 

prior to his conviction and sentence which the Court has ordered to be calculated as a part of this sentence.

Entered jail:
to to to to to

Sentenced: 12-14-2020

Delivered to the State Department Of Corrections:

Signed:
Daniel Keen, Director
St. Charles County Department of Corrections

Per:

&5!
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IN THE ELEVENTH JUDICIAL CIRCUIT, STATE OF MISSOURI

Case Number: 1911-CR02489-01Judge or Division: 
DANIEL GPELIKAN 
DIV7 [~~| Change of Venue 

County:_______

Case Number:

Offense Cycle No: A3067062

OCT 3 1 2022
CIRCUIT CLERK 

ST. CHARLES COUNT.

Prosecuting Attomey/MO Bar 
TIMOTHY A LOHMAR 48856 
Defense Attomey/MO Bar 
JONATHAN THEODORE 
STERNBERG 59533

State of Missouri
vs

Defendant:
OGERTA HELENA HARTWEIN

Appeal Bond Set Date:DOB: 25-JAN-1977 SSN: XXX-XX-4807 SEX: F

q Pre-Sentence Assessment Report Ordered 

D Pre-Sentence Assessment Report Waived

Amount:
(Date File Stamp)

Judgment
Count No.
Charge Description: 
Charge Code: 
Statute:
Date of Offense:

Count No. 2
Charge Description: ATTEMPTED Interference 
With Custody
Charge Code: 565.150-002Y19791099.1
Statute: 565.150
Date of Offense: 2-21-2017

Count No. 1
• Charge Description: Interference With Custody 
Charge Code: 565.150-001Y20171099.0 
Statute: 565.150 
Date of Offense: 06-14-2019

[II Misdemeanor □ Felony[3 Misdemeanor □ FelonyO Misdemeanor Felony

Class □□□□□□
A B C D E Unclassified

Class □ El □ □ □ □
A B C D E Unclassified

Class □□□□ED
A B C D E Unclassified

On the above count, it is adjudged that the 
defendant has been:
□ Found Guilty upon a plea of guilty
□ Found Guilty by a jury/court
□ Dismissed/Nolle Pros/Found Not Guilty

On the above count, it is adjudged that the 
defendant has been:
□ Found Guilty upon a plea of guilty 
[X] Found Guilty by a jury/court
□ Dismissed/Nolle Pros/Found Not Guilty

On the above count, it is adjudged that the 
defendant has been:
1~1 Found Guilty upon a plea of guilty 
[3 Found Guilty by a jury/court 
□ Dismissed/Nolle Pros/Found Not Guilty

The defendant has been found beyond a reasonable doubt to be a: 
|ZI Persistent Sexual Offender (566.125 RSMo)
□ Persistent Drug Offender (579.170 RSMo)
H Persistent Misdemeanor Offender (558.016 RSMo)
□ Persistent Offender (558.016 RSMo)
□ Persistent Assault Offender (565.079 RSMo)
I 1 Persistent Offender (Intoxication-related Traffic Offense) 

(577.001 RSMo)
H] Aggravated Offender (577.001 RSMo)
□ Chronic Offender (577.001 RSMo)
□ Habitual Offender (577.001 RSMo)
£x] Not Applicable

□ Predatory Sexual Offender (566.125 RSMo) 
n Prior Drug Offender (579.170 RSMo)
□ Dangerous Offender (558.016 RSMo)
□ Prior Offender (558.016 RSMo)
□ Prior Assault Offender (565.079 RSMo)
[H Prior Offender (Intoxication-related Traffic Offense) 

(577.001 RSMo)
[U Aggravated Boating Offender (577.001 RSMo) 
l~l Chronic Boating Offender (577.001 RSMo)
□ Habitual Boating Offender (577.001 RSMo)

on .

- e>~i -



The Court:

E3 Informs the defendant of verdict/finding, asks the defendant whether he/she has anything to say why judgment should not be pronounced, and 
finds that no sufficient cause to the contrary has been shown or appears to the court.

[3 Defendant has been advised of his/her rights to file a motion for post-conviction relief pursuant to Rule 24.035/29.15 and the court has found

□ Probable cause [3 No probable cause

to believe that defendant has received ineffective assistance of counsel.

Q Finds the defendant has pled or been found guilty of a dangerous felony, as defined in section 556.061, RSMo, and if committed to the 
Department of Corrections, must serve at least 85% of the sentence.

□ Finds the defendant has pled or been found guilty of an offense for which probation and parole are not authorized.

□ Finds the defendant has pled or been found guilty of an offense that is subject to lifetime supervision pursuant to section 217.735 or 559.106, 
RSMo, and defendant must be supervised by Missouri Board of Probation and Parole for the duration of natural life, unless terminated after 
offender reaches age 65 or older.

□ Finds the defendant has pled or been found guilty of an offense that is subject to an extended term of imprisonment.
On count 1, the Court:

Q Suspends imposition of sentence. Defendant is placed on probation for a period of 
supervision of 
Probation.

under the
. Defendant shall comply with the conditions set forth in the separate Order of

E3 Sentences and commits the defendant to the custody ofMDOC for a period of 4 YEARS . Sentence to be served 

£3 Concurrent O Consecutive with CT 2.

□ Suspends execution of sentence. Defendant is placed on probation for a period of 
supervision of 
Probation.

under the
. Defendant shall comply with the conditions set forth in the separate Order of

I 1 Fines the defendant $ . The court stays $ with the remainder due by (date).

On count 2, the Court:

[~~l Suspends imposition of sentence. Defendant is placed on probation for a period of 
supervision of 
Probation.

under the
. Defendant shall comply with the conditions set forth in the separate Order of

[X] Sentences and commits the defendant to the custody of SCCJ for a period of 6 MONTHS . Sentence to be served 

E Concurrent □ Consecutive with CT 1.

□ Suspends execution of sentence. Defendant is placed on probation for a period of_________________________
supervision of 
Probation.

under the
. Defendant shall comply with the conditions set forth in the separate Order of

□ Fines the defendant $ , The court stays $ (date).with the remainder due by
On count, the Court:

□ Suspends imposition of sentence. Defendant is placed on probation for a period of 
supervision of 
Probation.

under the
. Defendant shall comply with the conditions set forth in the separate Order of

□ Sentences and commits the defendant to the custody of for a period of . Sentence to be served 

□ Concurrent □ Consecutive with.

I~1 Suspends execution of sentence. Defendant is placed on probation for a period of _______
supervision of 
Probation.

under the
. Defendant shall comply with the conditions set forth in the separate Order of

□ Fines the defendant $ . The court stays $ (date).with the remainder due by

- -



The Court orders:
□ §217.362 RSMo Court Ordered Long-Term Substance Abuse

ProgramS The clerk to deliver a certified copy of the judgment and commitment 
to the sheriff.

□ Clerk to send certified copy of the judgment or order to Children’s 
Division and prosecuting attorney. Children’s Division shall list the 
individual as a perpetrator of child abuse or neglect in the central 
registry.

0 The sheriff to authorize one additional officer/guard to transport 
defendant to the Department of Corrections.

0 That judgment is entered in favor of the state of Missouri and against 
the defendant for the crime victims compensation fund for the sum of 
E3 $10.00 □ $46.00 □ $68.00.

□ Satisfied [X] Unsatisfied
□ Judgment for the State of Missouri and against the defendant for

appointed counsel services in the sum of $.______________ .
□ Satisfied □ Unsatisfied

I I Judgment for restitution in the sum of $_________
□ Satisfied □ Unsatisfied

[x] Costs taxed against DEFENDANT______ .
□ Costs waived.
□ Defendant to report immediately to the MDOC -ST CHARLES 

COUNTY JAIL for fingerprinting. The Defendant is ordered to 
submit to the fingerprinting, and is further ordered to provide all 
information necessary for the officer taking the fingerprints to fully 
complete all identification and photograph portions of the standard 
fingerprint cards.

□ Defendant to register as a sex offender with the chief law enforcement 
official of the county or city not within a county in which he/she resides 
within three (3) days of conviction, release from incarceration, or 
placement on probation.

D §559.115.2 RSMo General Population
Department of Corrections shall provide a report and 
recommendation whether probation should be granted.

The court recommends placement into a Department of Corrections 
120-day program pursuant to §559.115:

□ Institutional Treatment Program (§559.115.3)
Department of Corrections shall provide a report and may 
provide recommendations whether probation should be granted 
30 days prior to the probationary release date.
(Statutory Discharge)

□ Shock Incarceration Program (§559.115.3)
Department of Corrections shall provide a report and may 
provide recommendations whether probation should be granted 
30 days prior to the probationary release date.
(Statutory Discharge)

□ Sexual Offender Assessment (§559.115.5)
(Mandatory if the Defendant has pled guilty or been found 
guilty of sexual abuse, class B felony.) Upon completion of the 
assessment, Department of Corrections shall provide a report 
and may provide recommendations whether probation should 
be granted.

□ §217.785 RSMo Non-Institutional Post Conviction Drug 
Treatment Program
§217.785, RSMo Institutional Post Conviction Drug Treatment 
Program
Pursuant to RSMo § 558.019 and County Ordinance 16-106 
Defendant is assessed a county law enforcement restitution fund 
judgement of $

□
□

(Not to exceed $100.00).

The court further orders:
□ Defendant is placed on house arrest with electronic monitoring for a period of_________________________ .

n All costs associated to the electronic monitoring shall be charged to the defendant.
□ Defendant is unable to afford the costs associated with electronic monitoring. All costs associated with electronic monitoring will be paid by the 

county commission.^ 
/So Ordered:

AMENDED ON 10-31-22
DANIEL G PELIKAN 34294

I certify that the above is a true copy of the original Judgment and Sentence of the court in the above cause, as it appears on record in my office.

(seal) &
'JkiIssued on

CjferiDate
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STATE OF MISSOURI )
) ss.

County of St. Charles )

IN THE 11th JUDICIAL CIRCUIT COURT, STATE OF MISSOURI 
DATE: October 31,2022

STATE OF MISSOURI Charging:
Interference With Custody 
ATTEMPTED Interference With Custody

PLAINTIFF

vs.

OGERTA HELENA HARTWEIN 
DEFENDANT

Case I.D.: 1911-CR02489-01

Comes now Daniel Keen. Director of Corrections for St. Charles County, Missouri, and his application and 

for cause shown, it is by the Court ordered that said Director and/or the Sheriff of St. Charles County be 

allowed one extra guard to assist him in transporting the above name Defendant OGERTA HELENA 

HARTWEIN
to the STATE DEPARTMENT OF CORRECTIONS to which institution said Defendant has this day been

sentenced for the crime above named.

STATE OF MISSOURI )
) ss.

County of St. Charles )

I, Cheryl Crowder, Clerk of the Circuit Court in and for said County, hereby certify that the above is a true 

copy of the order allowing the Director of Corrections and/or the Sheriff of St Charles County an extra guard 

in the above entitled cause as the same remains of record in my office.
Witness my hand as Clerk, and the seal of said Court, at office in the City of St. Charles, in said County and 

State, this 3 1 day of QcA 20 .

AW V/ / LOcl'PJr
Clerk, Circuit Court,
St. Charles County, Missouri

eputy Clerk

\ <
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IN THE 11th JUDICIAL CIRCUIT COURT, STATE OF MISSOURI

STATE OF MISSOURI

Plaintiff CaseLD.: 1911-CR02489-01
vs.

OGERTA HELENA HARTWEIN 
Defendant

DIRECTOR OF THE ST. CHARLES COUNTY DEPARTMENT OF CORRECTIONS
ENDORSEMENT OF COMMITMENT

I, Daniel Keen, the Director of the St. Charles County Department of Corrections, being the person required 

by law to deliver the above convict to the State Department of Corrections, hereby endorse this commitment 

that the convict spent in the St. Charles County Department of Corrections 

endorse that the above convict spent 
prior to his conviction and sentence which the Court has ordered to be calculated as a part of this sentence.

days, and I further 

days in the St. Charles County Department of Corrections

Entered jail:
toto to toto

Sentenced: AMENDED ON 10-31-22

Delivered to the State Department of Corrections:

Signed:
Daniel Keen, Director
St. Charles County Department of Corrections

Per:

— £ IS -



Supreme Court of ifiltesourt 

en banc
SC99707 

ED 109444
May Session, 2022

State of Missouri,
Respondent,

vs. (TRANSFER)

Ogerta Helena Hartwein,
Appellant.

Now at this day, on consideration of Appellant’s application to transfer the above- 

entitled cause from the Missouri Court of Appeals, Eastern District, it is ordered that the said

application be, and the same is hereby denied.

STATE OF MISSOURI-Sct.

I, Betsy AuBuchon, Clerk of the Supreme Court of the State of Missouri, certify that 

the foregoing is a full, true and complete transcript of the judgment of said Supreme Court, 

entered of record at the May Session, 2022, and on the 30th day of August, 2022, in the

above-entitled cause.

IN TESTIMONY WHEREOF, I have hereunto set my 
hand and the seal of said Court, at my office in the City of 
Jefferson, this 30th day of August, 2022.

., Clerk

'Deputy Clerk

c-
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EXHIBIT “1”

STATE OF MISSOURI )
)SS

COUNTY OF ST. CHARLES )

IN THE CIRCUIT COURT OF ST. CHARLES COUNTY, MISSOURI 
FAMILY COURT DIVISION

IN RE THE MATTER OF: )
)
)

Ogerta H. Hartwein, 
Petitioner,

Cause No.: 0911-FC00896)
)
)

Division No.: 5)vs.
)

] fg frf\srj j II
~rJ

)
Kirk M. Hartwein, 
Respondent.

)
) m i ^ 2wi

PARENTING PLAN ST;aS^LE.S€OtINTY

I. PHYSICAL CUSTODY AND VISITATION

I. Custody, visitation and residential time for the child with each parent shall 
be at such times as the parties agree. In the event that the parties cannot agree (Mother)* 
[hereinafter “parent B”] shall have custody, visitation or residential time as set forth 
below in sub-paragraphs “A”, “B”, “C”, and “D”, the other parent [hereinafter “parent 
A”] having all other time as her custody, visitation or residential time.

A. Weekend: Ever)' other weekend beginning after school ends on Thursday 
through and ending at the beginning of school on Monday; beginning the weekend 
following the date of the judgment. If either parent’s holiday weekend, as set forth below 
in sub-paragraph “D”, conflicts herewith then the parent losing their regular weekend 
shall receive the other parent’s next regular weekend to thereafter be followed by the 
original schedule so that each would have two (2) consecutive weekends.

B. Summer: Each Party shall have custody for four (4) consecutive weeks to 
coincide with the child’s school summer vacation.

C. Weekday Visitation. Every other week (the week when there is no weekend 
visitation) Mother shall have visitation from the end of school on Wednesday to the 
beginning of school on Friday morning.

D. Holidays:

\

b4_
\



1. Holidays and special days herein shall prevail over weekend, weekday 
and summer vacation set forth in sub-paragraphs “A”, “B” and “C” above. Birthday 
periods shall not prevail when in conflict with other Holiday and Special Days.

2. Mother shall have custody or visitation with the child on her birthday 
and on Mother’s Day each year from 9:00 a.m. to 9:00 p.m.; plus “Holiday Group A” in 
even-numbered years and “Holiday Group B” in odd-numbered years.

3. Father shall have custody or visitation with the child on his birthday 
and on Father’s Day each year from 9:00 a.m. to 9:00 p.m.; plus “Holiday Group A” in 
odd-numbered years and “Holiday Group B” in even-numbered years.

“HOLIDAY GROUP A”

(a) President’s Day or Washington’s birthday (observed) 
weekend from 5:00 p.m. on the Friday prior through 
6:00 p.m. Monday.

(b) A period of six (6) days during the child or children’s 
school Spring Break.

(c) Independence Day (July 4th) holiday from 5:00 p.m. the 
next non-weekend day before to 9:00 a.m. the weekday 
next following.

(d) Columbus Day weekend from 5:00 p.m. the Friday 
prior through 6:00 p.m. Monday.

(e) Christmas vacation from December 25th at 10:00 a.m.
, through December 31st at 9:00 a.m.

(f) Each child’s birthday from 9:00 a.m. until 9:00 a.m. the 
following day.

(g) Halloween (October 31) from 5:00 p.m. to 10:00 p.m.

“HOLIDAY GROUP B”

(a) Martin Luther King Day weekend from 5:00 p.m. the Friday 
prior through 6:00 p.m. Monday.

(b) Memorial day weekend from 5:00 p.m. the Friday prior through 
6:00 p.m. Monday.

(c) Labor day weekend from 5:00 p.m. the Friday prior through 
6:00 p.m. Monday.

(d) Thanksgiving weekend from 5:00 p.m. the Wednesday prior 
through 6:00 p.m. Sunday.

(e) Christmas vacation from 5:00 p.m. the day the child or 
children’s school Christmas vacation begins (or December 20th

. in the event the child or children are not enrolled in school) 
through 10:00 a.m. on December 25th and December 31st 
beginning at 9:00 a.m. through 8:00 a.m. the day the child or



children’s school Christmas vacation ends (or January 3 in the 
event eh child or children areinot enrolled in school).

(f) The day prior to each child's birthday beginning at 9:00 a.m. 
through 9:00 p.m. the day of the birthday.

II. LEGAL CUSTODY

2. Father shall have sole legal and sole physical custody of the minor child. 
Father’s address shall be the legal address of the child for mailing and 
educational purposes.

3. Communications: Each parent shall insure that the other parent is provided 
with copies of all communications or information received from the child’s school, and if 
a second copy of the communication is not provided by the school, shall make a copy for 
the other parent. Each parent shall notify the other of any activity, such as school 
conferences, programs, sporting and other special events, where the parents are invited to 
attend and each shall encourage and welcome the presence of the other.

4. Child Not Involved in Court and Financial Communications: All court related 
and financial communications between the parents shall occur at a time when the child is 
not present and therefore, should not occur at the times of exchanges of the child or 
during telephone visits with the child. Furthermore, the child shall not be used to deliver 
any such court related or financial communication between the parties.

5. Medical Care Information: Each parent shall advise the other of any medical 
emergency or serious illness or injury suffered by a child when in his or her custody or 
during visitation as soon as possible after learning of the same and shall give the other 
parent the details of said emergency, injury or illness and the name and telephone number 
of the attending physicians, if any. Each parent will inform the other, before any routine 
medical care, treatment or examination by a health care provider, of said provider’s name, 
address and telephone number. Each party shall direct all doctors involved in any care 
and treatment of the child to give the other parent all information regarding any medical 
treatment or examination, if requested by a party..t.,, .

6. Child Care Provider: If both parents will need to use a child care provider 
during periods of custody or visitation, they shall use the same child care provider, unless 
the distances between their residences or places of employment will make the use of the 
same child care provider unreasonable.

7. Access to Records: Each parent shall be entitled to immediate access from 
the other or from a third party to records and information pertaining to the child, 
including, but not limited to medical, dental, health, child care, school or educational 
records; and each shall take whatever steps necessary to insure that the other party has 
such access.
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8. Activities to Not Conflict with Custody or Visitation: The parties shall use 
their best efforts not to enroll the child in activities, particularly outside of school, which, 
to the extent possible, are scheduled at times and places which avoid interruption and 
disruption of the custody and visitation time of the other party, unless consentedto by the 
other parent.

9. Support: Child support shall be calculated pursuant to Form 14, Rule 88.01.

10. Health Care Costs: .Respondent shall maintain a health benefit.plan 
covering the child. Respondent shall provide Petitioner with an insurance ID card for the 
child. All health expenses incurred on behalf of the minor child, not covered by 
insurance, shall be paid 50% by each parent. “Health expenses” shall be defined in 
accordance with Internal Revenue Code (1987) Section 213 “Medical, Dental, etc., 
Expenses” or any other section enacted in replacement, in addition or in substitution 
thereof, and/or any Internal Revenue Regulation, including but not limited to Section 
1.213-1 or any relevant Regulation enacted in replacement, in addition or in substitution 
thereof, or any relevant Treasury Decision, Regulation or any Revenue Ruling defining 
those types or kinds of medical costs that are deductible under the Internal Revenue Code, 
and shall also include psychological, counseling, orthodontia and optical care (including 
but not limited to, prescription eyeglasses or contact lenses and eye examinations 
conducted by an optician, optometrist or ophthalmologist), treatment and appliances.

hpr ffc-y
11. Petitioner Shall pick up the child at the beginning ofjjilf periods of custody 

and shall drop child off at the end to school when in session or to father’s home when 
school is not in session.

12. The weekends when Father shall have custody of the minor child shall 
coordinate to the extent possible with the weekends when he has temporary 
custody of his daughter from a prior marriage. Mother shall make reasonable 
accommodations to allow this to occur.



EXHIBITs
9

1
IN THE CIRCUIT COURT OF ST. CHARLES COUNTY, MISSOURI 

FAMILY COURT DIVISION

KIRK HARTWEIN, )
)

Petitioner, )
. )

) Cause No. 1611-FC00579 
) Division No. 8

vs.

OGERTA HARTWEIN, )
)

Respondent. )

CUSTODY SCHEDULE THROUGH JULY 12th, 2017

Mother shall have custody of Aiden Hartwein every Thursday evening afterschool or at 
5:30pm, commencing February 2nd, 2017. On the alternative week, Mother shall have custody of 

Aiden Hartwein on Wednesday after school or 5:30 pm through Friday morning when school 
begins or 8am, February 8th, 2017. All other time shall be with Father.

All other Orders are pursuant to the Judgment of Dissolution of Marriage.

SO ORDERED:

ERIN S. BURLISON, Division 8

bs



IN THE ELEVENTH JUDICIAL CIRCUIT COURT STATE OF MISSOURI 
FAMILY COURT DIVISION

)
OGERTA HARTWEIN, 

Petitioner
)
) Cause Number: 0911-FC00896-03 

Division: 8) FILED)
)

vs. ) JUN 1 0 2019)
KIRK HARTWEIN, )

Respondent. )

FINDINGS OF FACT. CONCLUSIONS OF LAW AND TUDGMENT OF
MODIFICATION

The Judgment of Dissolution (Judgment) entered in this matter on February 14th, 2011.was

Petitioner (Mother) filed a Motion to Modify on April 25*, 2016. Respondent (Father) filed a Motion 

for Contempt on September 21st, 2016. The Court finds than thirty (30) days have elapsed 

the filing of Mother’s Motion to Modify herein and service of same upon Father. Mother appeared in 

person and through attorney, Joe Porzenski; Father appeared in person and through attorney, Mike 

Hanson, the Guardian ad Litem (GAL), Edie Jansson, appeared in person and on behalf of the child.

more since

Both matters were called and heard on December 14th, 2017, February 27th, 2018, April 25th, 2018, May 

17th, 2018, September 25*, 2018 and November 1st, 2018. The matter was continued several times 

during the pendency of the litigation to allow for counseling and a corresponding criminal matter. The 

parties submitted the case on the pleadings, testimony and evidence adduced. The attorneys 

ordered to file proposed findings of fact and conclusions of law at the case conclusion. The Court then 

granted the attorneys additional time to submit the findings as they were not completed by the initial 

submission date. However, at the time of entry of this Judgment of Modification, the Court had not 

received any proposed findings or conclusions of law from counsel for Mother or Father. Mother fired

were

1
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her attorney after the case was taken under advisement and filed a hand-written memorandum to the 

Court stating she was not going to write a proposed judgment as “her demands are well evidenced 

through the trial dates.” After hearing and reviewing the evidence, the Court finds there has been a 

substantial and continuing change of circumstances such that a modification of the Court's prior

Judgment is necessary to serve the best interests of the parties’minor child.

Custody

Physical custody may be modified if (1) a change has occurred in the circumstances of the 

child or his custodian, and (2) modification is “necessary to serve the best interests of the child.” § 

a substantial change of circumstances may be required to change physical 

custody from “joint custody” to “sole custody,” a change in circumstances required to modify joint 

physical custody need not be “continuing” or “substantial,” provided that the parties 

joint physical custody. Hightower v. Myers, 3Q4 S.W. 3d 727, 734 (Mo.banc 2010). In modifying 

custody order, the Court must consider all relevant factors, including the factors set forth in § 

452.375.2, RSMo, in determining a child’s best interests. Beckwith v. Giles. 32 S.W.3d 659 (Mo. App. 

2000). But see, Bohac v. Akbam, 29 S.W.3d 407 (Mo. App. 2001). Supervised custody may be 

ordered if the court finds visitation would endanger the child’s physical health or impair his 

emotional development, Reding v Reding, 836 S.W.2d 37 (1992).

To determine custody in accordance, with the best interests of the child pursuant to RSMo 

Section § 452.375, the Court has reviewed the,evidence presented and considered all relevant 

factors. The Court finds a substantial and continuing change has occurred in the circumstances of 

the child and Father and finds a modification is necessary to serve the best interests of the minor 

child. The Court considers all relevant factors including:

452.410 RSMo. While

are maintaining

a child

2
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$78,000.00. Mr. Kaver further testified th salaries were based on vacancies for microbiologistose at a

supervisory level. Hie Court rejects Mother’s proposed Form 14 as it designated her as the receiving 

parent and that is inconsistent with this Court’s findings, Petitioner’s Exhibit 26. As Mother did not 

request a reduced amount of child support in her pleadings and Father did not request a change in the 

continue to pay Fatheramount at all, the current child support order shall remain in effect. Mother shall

child support in the amount of $358.00.

At trial, Mother requested Father be ordered to reimburse her for medical premiums she 

paid on behalf of Aiden since shortly after the Judgment of Dissolution 

the party ordered to cover Aiden). The previous Form 14 did not include 

to Father for his anticipated payment of the medical coverage. Mother testified she paid 

approximately $120.00-$150.00 per month in medical coverage for Aiden for the last 

Father did not contest this point. Hie Court credits Mother for her premium payments from the 

date of filing through May 1st, 2019.

WHEREFORE

was entered (as Father was

an actual amount credited

\
seven years.

IT IS HEREBY ORDERED, ADJUDGED AND DECREED:

Father shall maintain Sole Legal and Sole Physical Custody of Aiden Hartwein and shall 

also remain the designated residential parent for education and mailing purposes for Aiden. The 

Court finds a substantial and continuing change in circumstances exists as it relates to Father and 

Aiden and finds a modification to the current parenting plan necessary to serve the best interest of 

Aiden. The Court finds a restriction in Mother’s visitation to be 

social, and academic development are at risk in her

1.

necessary as Aiden’s emotional,

Mother is granted supervised visitation 

with Aiden after she completes five (5) sessions with Dwain Sliger, a therapist chosen by the Court 

(636-442-2612). Mother shall file an affidavit or certificate of her completion of her five sessions 

(signed by Mr. Sliger) with the Court pnor to her first supervised session. Mother shall continue

care.

14
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pendency of this case, the Court is unable to trust Mother to encourage a relationship between 

Aiden and Father. Mother’s failure to follow this Court’s Orders and the previous Judgment has left 

the Court with no other options but supervised visitation. This Court has granted Mother multiple 

chances to rehabilitate herself and instead she repeatedly chooses to ignore the directives of the 

Court. Therefore, the Court finds supervised visitation between Mother and Aiden to be 

in that Mother poses a threat to Aiden’s emotional and physical development while in her care.

Child Support

Mother currendy pays Father $358.00 in monthly child support for Aiden. Mother 

requested child support at trial; Father did not request a change to the current support order.

Mother submitted proposed Form 14 to the Court. Evidence showed Mother was employed with 

Energizer from April 2014 through January 2018. Mother testified she earned approximately 

$163,000.00 with Energizer in 2016, Respondent’s Exhibit N. Mother Farther testified her year-to-date 

approximately $152,000.00 at the end of November 2017 and earned approximately $140,000.00 in

fired from Energizer in January 2018 because she had poor 

performance reviews. Mother suggested her firing was mostly due to the ongoing litigation and 

frequent court appearances. Evidence indicated Mother has a history of constant employment and the 

capability of earning a substantial wage. Mother testified she was still currently self-employed through 

her commodity trading business she had created several years ago. Mother further testified she does 

receive any income from this employment. However, Mother stated her business was so busy she was 

traveling at least once per week out of state for it. Father testified he maintains the same employ 

he did in the last Judgment and earns approximately $3,800.00 per month. Mother called Tim Kaver, a 

vocational expert, to testify at trial. Mr. Kaver was properly qualified as an expert witness at trial. Mr.

capable of earning a higher salary, in the range of $50,000.00 -

appropriate

was

2015. However, Mother testified she was

not

ment as

Kaver opined he believed Father was
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4. Father shall pay $1,900.00 to Edie Jansson, guardian ad litem, which represents his share 

of previous fee orders. Mother shall pay the remaining fees of $1,937.00 to the guardian ad litem. 

Edie Jansson, shall have a Judgment collectable in her

5. Both parties requested the other pay a portion of their attorney’s fees. Evidence 

presented showed Father had incurred $16,000.00 in attorney’s fees. Evidence presented showed 

Mother incurred $33,000.00 in attorney’s fees and $9,000.00 in expenses. Mother is ordered to pay 

$5,000.00 as and for a portion of Father’s attorney’s fees. The Court finds this order to be just and 

appropriate considering Mother’s misconduct and constant violations of the Court’s Orders.

6. Mother shall receive a credit against her arrears of Four Thousand Six Hundred and 

Twenty Dollars $4,620.00 for covering the child’s medical coverage when Father was ordered to and 

provided a credit for it in the last Judgment’s Form 14.

7. The parties shall communicate using Our Family Wizard. Father shall immediately enroll 

the parties in the program and is responsible for the initial

8. Absent exigent circumstances as determined by a Court with jurisdiction, both parties 

ordered to notify, in writing by certified mail, return receipt requested, and at least sixty days prior to 

a proposed relocation of the residence of the child, including the following information: 1) the 

intended new residence, including the specific address and mailing address, if known, and, if not 

known, the city; 2) the home telephone number of .the, new residence, if known; 3) the date of the 

intended move or proposed relocation; 4) a brief statement of the specific reasons for the proposed 

relocation of the child; and 5) a proposal for a revised schedule of custody or visitation with the 

child if applicable. The obligation to provide this information to the other party continues as long as 

either party, by virtue of this Order, is entitled to custody or visitation or a child covered by this 

Order. Your failure to obey the Order of the Court regarding the proposed relocation may result in

name.

costs.

are
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individual therapy with Mr. Sliger after the five sessions have completed for a minimum of six 

months and may only be terminated when Mr. Sliger deems fit. Mother shall exercise her supervised 

visitation at the St. Charles County Family Resource Center (636-493-9337), at her cost(s). Mother 

shall exercise 1-2 hours of supervised visitation per week up to thtee times per week, if she chooses. 

Mother shall not provide a cell phone, tablet, ipad or any other form of communication to Aiden. 

Once Mother has completed her five sessions with Dwain Sliger she may FaceTime Aiden or call 

Aiden (on Father’s cell phone, if necessary) in the presence of Mr. Sliger (presumably during one of 

her sessions). Mother may call or FaceTime Aiden up to three times per week (outside of Mr.

Sliger s presence) once Mr. Sliger deems Mother is able to have a healthy and appropriate

conversation with Aiden. However, these conversations shall still be in the presence of Father, and,

if any inappropriate or court-related topics are discussed, Father has the right to terminate the ph 

call.

one

Father shall cooperate with the St. Charles County Family Resource Center to facilitate this 

Order. The Court finds this parenting plan to be in the best interests of Aiden. This plan shall 

commence Friday June 14th, 2019 at 10:00am by Mother delivering Aiden to the O’Fallon Police 

Department. Mother shall bring a bag of Aiden’s personal belongings and any medication Aiden is 

prescribed or takes on a daily basis. Mother shall bring Aiden inside the police department and 

deliver him in a peaceful Mother shall leave the police department prior to Aiden andmanner.

Father leaving.

2. Mother shall maintain the medical, vision and dental insurance on Aiden. The parties 

shall continue to split any uncovered costs equally pursuant to the Judgment.

3. Father shall pay the outstanding fees owed to Dr. Jerry Marks.

15
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further litigation to enforce such Order, including contempt of Court. In addition, your failure to 

notify a party of a relocation of the child may be considered in a proceeding to modify custody or 

visitation with the child. Reasonable costs and attorneys' fees may be assessed against you if you fail 

to give the required notice.
f

9. All other prior orders not specifically modified herein shall Yemain in Full force and

;

i
e f

effect. i

,• .

10. The security level attached to this shall be lowered to the originally assigned level.case

(JL~\0 '1°lSO ORD :D: ENTER:

Judge Erin Burlison, Associate Circuit Judge 
Division .8
St. Charles County, Missouri

S
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