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Introduction

Ogerta Helena Hartwein (“Hartwein™) appeals from the trial court’s judgment following
her convictions on one felony count (“Count I”) and one misdemeanor count (“Count 1) of
interference with custody involving her son, A.H. Hartwein raises three points on appeal. Points
One and Two challenge the sufficiency of the evidence to sustdin her convictions. Point Three
claims the trial court erred in édmitting A.H.’s hearsay testimony.

Because the State adduced sufficient evidence that Hartwein knew she did not have legal
custody of A.H. when she retained custody of him in another state in June 2019, the trial court
properly overruled her motion for acquittal on Count I, and we deny Point One. The trial court
erred in overruling her motion for acquittal on Count II because the State presented insufficient
evidence that Hartwein completed the offense of interference with custody when A.H. failed to
go with her at the bus stop. To the extent that insufficient evidence supporfcs the conviction of

the completed misdemeanor offense, we grant Point Two. However, the record supports finding
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that the State sufficiently proved Hartwein committed attempted interference with custody and

we enter judgment accordingly. Because the State showed by a preponderance of the evidence

—~—

that Hartwem kept A.H. from the court proceedings with the intent to prevent A.H. from offering

e

—
incriminating statements against her, the trial court did riot err in allowing the State to offer
e

A H.’s hearsay testimony into evidence under the ferfeiture-by-vvrongdoing exception, and we

deny Point There. Therefore, we affirm the trial court’s judgment in part and reverse in part,
reversing the conviction on Count II and entering judgment on atterhpted interference with

custody. We remand the matter for the trial court to resentence the defendant consistent with this
: X . v "," ,....-/‘L____\___‘__,__/'-‘\_,_

opinion.
/\/\/

Factual and Procedural History

We recite the following facts viewing the evidence and its reasonable available inferences

in the light most favorable to the jury’s verd1ct State v. Lehman, 617 S. W 3d 843, 846—47 (Mo.

banc 2021) (quoting State v. Gilmore, 537 S Ww. 3d 342, 344 (Mo. banc 2018)). Hartwein’s

fam1ly law proceedings were incorporated into the record on appeal, and their relevant facts are

included below. ‘ S&WS
\—x_“\

Hartwein and F ather married in 2005 and had one son, A.H., born in 2004. Hartwein and
Father cross- petmoned to dissolve the mamage in 2009 and both sought sole legal and sole
physmal custody of A.H. Both partles alleged verbal and physical abuse by the other The
famﬂy court ordered visitation for Father durmg the pendency of the d1ssolut10n proceedings.
The family court found Hartwein refused to allow visitation and held her in contempt following a
hearing in November 2010. The trial court’s judgment of modification pending dissolution
proceedings included a contempt order (the “First Contempt Ofder”), which found Hartwein
failed to comply with the visitation orders as well as other orders regarding paying the mortgage

on the marital home and complying with psychological evaluations. The First Contempt Order
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ordered Hartwein to vacate the marital home and awarded temporary sole legal and physical
custody of A.H. to Father. = |
Hartwein sought a rehearing on the First'Contempt Order, which the family court denied.
Prjor to trial, Father again moved to have Hartwein held in cdntempt. The diseolution case
' -' proceeded to trial in December 2010. Following trial, the family'edmt entered its judgmentf(.the‘ |
“Ongmal Dissolution Judgment”) dissolving the marrlage distributing property, awardmg Father

b
sole legal and sole physwal custody of A.H., orderlng Hartwein to pay child support, and

awarding Father attorneys’ fees. The accompanying parentmg plan granted Hartweln overnight

¥ —— "
. ;‘é‘i\ gbvisitation and|temporary custody ds well as a four-week summer vacation with A.H. pursuant to
€ 11 \the notice provision. , The Original Dissolution Judgment noted that any changes of residence

must comply with the statutory notice provision and ordered the parties to keep each other

__apprised of current contact information. Hartwein appealed from the Original Dissolution

Judgment, and we affirmed. See Hartwein v. Hartwein, 362 S.W.3d 484 (Mo. App. ED. 2012).
In April 2016, F ather moved to modify the Origi;nal Dfssolution Judément. Father also
sought an order of contempt, again alleging that Hartwein had interfered with custody Hartwein
cross-moved to modify the Or1g1na1 Dlssolutlon Judgment alIeglng that c'hanged circumstances
required modifying the custody and child-support pfoVisionS. vFellowing modification
proceedings, during which Hartwein was sometlmes represented by counsel and other tlmes net

the family court granted Father’s family access motion and 1ssued its Judgment in January 2017

(the “2017 Judgment”). The 2017 Judgment reafﬁrmed Father’s sole legal and sole physical

custody of A.H., with Hartwein having rights of visitation. The 2017 Judgment concluded

Hartwein had interfered with Father’s custody more than one hundred times and set forth a

E:Bwschedule that the family court ordered the parties to follow. {The 2017 Judgment granted
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Hartwein temporary custody of A.H. every Thursday evening after school starting February 2,

E— !

2017, and on alternate weeks Wednesday through Friday morning. Physical custody of A.H. was‘/i [i

vpLaced with Father at all othgt\im;c_ei The 2017 Judgment expressly prohibited Hartwein from
picking up AH from school on any days except Wednesday and Thursday.

The next month, Father moved to hold Hartwein in contempt of the 2017 Judgment,
alleging Hartwein continued to deny him custody of A.H. The 2017 J udgment had ordege;d all
parties to appear before the family court to determine an appropriate plan to purge Hartwein’s
contempt. Follovﬁng a hearing ;t whick-l Hartwein did not appear, the family court entered a
judgment finding her in contempt of the 2017 Judgment (the “February 2017 Contempt
Judgment”). In April 2017, Father moved for a warrant of commitment, alleging Hartwein had
not offered to purge the contempt and continued to deny him the opportunity to exercise
meaningful custédy. The parties appeared before the family court, which granted Hartwein’s
request to purge the February 2017 Contempt Judgment on the condition that she follow the
previously ordered custody schedule. Father subsequently sought a warrant of commitment
alleging Hartwein continued in hér failure to purge the February 2017 Contempt Judgment, but

\
the family court set that judgment aside because no separate process had been issued. The

family court entered an order to show.cause and held multiple hearings during 2017 and 2018 on

Father’s contempt motion and on further modification proceedings for the 2017 Judgment. &
-

In the modification proceedings, the family court issued its judgment and order on June
10,2019 (the “2019 Judgment”). The family court concurrently issued a contempt Judgment
(the “Contempt Judgment”) finding Hartwein in contempt of the 2017 Judgment. The Contempt
Judgment statéd that Hartwein could purge the contempt by ag%lding five sessions of counseling

within sixty days and by delivering A.H. to the police departrneni on June 14. The Contempt




Judgment directed the parties to appear before the family court on June 18 to determine the status
of the purge agreement at that time. The 2019 Judgment found that Hartwein’s conduct in
keeping A.H. from Father was a substantial and continuing change of circumstance warranting
modification. The 2019 Judgment Ordered that Father maintain sole legal and sole physical

~ custody of A.H. and that Father remain the designated residential 'pare.nt for education and*
mailing purposes. The 2019 J udgfnent also ordered Hartwein to pay attorneys’ fees, ordered
Hartwein to bring A.H. to the police department on June 14, and awarded Hartwein supervised

visitation provided-she complete five counseling sessions}‘ﬁedocket in the legal file reflects .
— —— ' /|

that a certified copy of the Contempt Judgment and 2019 Judgment was mailed to Hartwein at

—

her pro se address on file with’tne—ciuﬂHartwein did not deliver A.H. to the police department

on June 14 for the custody exchange. Officer Robert Fincher (“Fincher”) went to Hartwein’s
registered local address and attetnpted to-contact her there, but the home looked dark and vacant,

and calls to her phone number reached only a busy. s;gnal '“Thﬁ*fﬂ:mﬂy couzt&tered a warrant of

T —
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H«ment ordered the sheriff to take_ Hartwem into-eustedy;-and se set a bond for $5 000.
artwein moved to purge the Contempt Judgment which the family court demed | \

The State then charged Hartwein with two counts of interference with custody. The State ) /'
-

/
filed a substi

Concealed” alleged that on or about June 14,2019, Hartwein, knowing that she had no legal
right to do so, took or enticed A.H. from the legal custody of Father, to whom the custody of
A.H. had been entrusted by court order on June 10, 2019, and that Hartwein detéined AH.in
another state. Misdemeanor Count II ‘.‘Iunterference with Custod;}” alleged that on or about
February 21, 2017, Hartwein, knowing she had no legal right to do so, took or enticed A.H. from

the legal custody of Father, to whom custody had been entrusted by court order.
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On June 24, 2019, Father again contacted police looking for A.H. Officer Fincher
investigated and located A.H. in North Carolina with Hartwein. The State arrested Hartwein.
A.H. was returned to Missouri. Hartwein pleaded not guilty on both counts, posted bond, and

again moved to purge the Contempt Judgment. Hartwein alleged she had moved to North

Carolina in November 2018 and was unaware of the 2019 Judgment and Contempt Jﬁdgment

[N

until she retained new counsel, who informed ‘her of it in July 2019.} The family court refused to

~ set aside the Contempt Judgment. Hartwein moyed to eliminate the conditions on her visitations
with A.H., which the family court denied. (\09\ &Q
In March 2020, the State served Father with a subpoena for A.H. to appear at trial. A.H.

was then fifteen years old and was entrusted to Father’s legal custody. Father notified the State f

———

;chat A.H. had run away, and Father had not seen him since October 2019. The State sought to
introduce into evidence certain out-of-court statements made by A.H. to law enforcement (the

“Hearsay Statements”), arguing that it had reason to believe that A.H., a missing person, would

fail to appear at trial and that the Hearsay Statements should be admitted under the forfeiture-by-

wrongdoing exception. The trial court held a hearing on the State’s motion, where it permitted
the State to introduce the Hearsay Statements over Hartwein’s objection and also took judicial

. e ———
notice of the files in the family court proceedings.

At the motion hearing, Hartwein, through her attorney, denied that A.H. was living with

her in North Carolina. The State presented testimony from three police officers and A.H.’s
friend’s mother, Melissa Brinker (“Brinker”). Sergeant Scott Weeke (“Sergeant Weeke”),
Sergeant Derek Myers (“Sergeant Myers™) and Officer Nicholas Valenti (“Officer Valenti”)

testified about responding to calls involving A.H. and Hartwein.
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Officer Valenti testified that as of the date of the motion hearing, A.H. was considered a
missing person. A.H. had not appeared at his court appointment for Hartwein’s criminal case.
A.H. was supposed to be in his Father’s, custody_ but he was not with Father. Officer Valenti had
no information as to whether A.H. could be located and retrieved from North Carolina or
 whether A.H. had been found and retrieved from North Carolina once before. Officer Valenti <&

testified that he had responded to runaway juvenile calls relating to A.H. on October 12 and 13

0f 2019 as well as to A.H.’s school on October 16, and that he spo'ke with A.H. about his living
Ry

situation. Officer Valenti found A.H.’s statements about whether he was living with Hartwein to |

be misleading. When directly asked if he was living with Hartwein, A.H. told Officer Valenti to

‘\“_‘ - .
“[flind the evidence.”] Officer Valenti testified th@artwéin had something to do

with A.H. not being present for the trial and that he did not believe Hartwein when she told him

she did not know A.H.’s location. Officer Valenti found it odd how A.H. was repeatedly missing

| and found, particularly when he went ﬁ;g before his cou;'t appointment. )
Brinker also testified about A.H.’s whereabouts during O‘ctober 2019. Police had
contacted Brinker about A.H. because A.H. and Brinker’s son were friends. Brinker testified
that on one occasion Hartwein came to Brinker’s house looking for A.H., saying she had no idea
where he was and was concerned.
Sergeants Weeke and Myers testified ébou’t the incident underlying Count II in which
Hartwein attempted to pick up A.H. after school on February 21, 2017, in violation of the court
order that A.H. go to Father’s house on that date. The hearing and trial testimony adduced the
following facts. Hartwein first went to the middle-school lobby and told the principal she was FA
N YTy

going to interfere with the court-ordered custodial plans.\ When A.H. was brought to where

Hartwein was talking with the principal, Hartwein said she was going to take A.H. in her car, and

A
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then told A.H. to get in her car rather than the bus. A.H. goton theAbus. When police arrived,
Hartwein left the school and drove to Father’s neighborhood where she parked her car near the

bus stop. The court order stated that A.H. was supp(;sed to take the bus to Father’s home on the
day in question. A.H. initially refused fo get off the bus and go to Father’s house. The officers
testified that when A H. finally got off the bus, he was shaking, cryiﬁg, and “seemed emotionally
overwhelmed.” A.H. told police how he had been living with Hartwein since October or
November of 2016 and that he was supposed to get off the bus after si:hool, get into Hartwein’s

car, and leave with her. AH. told police that Hartwein usually made plans to pick hlm

school or at a different bus étop or som Hartwein admitted to police that she was

aware of the court order but denied that she had contact with A.H. that day or that she was trying
to pick him up from school. Hartwein stopped answering Sergeant Weeke’s questions when he
asked Hartwein if A.H. was lying when he told the officers about Hartwein’s plan to pick A.H.
up at school or at the l;us stop. After police spoke with both A.H. and Hartwein at the bus stop,

A.H. went into Father’s house and did not leave with Hartwein.

Sergeant Weeke further testiﬁed_that]fle believed A.H. had beeﬁ coached by Hartwein
abou’_c What to say during their conversations as to why he did not want to live with Father.
Specifically, Sergeant Week¢ commenth thgt A.H.’s phrasing was almost identical to the
phrasing that Hartwein had used whgn Sg;geant Weeke asked her about her claims that Father
was not feeding A.H., was émotionally abusing A.H., and had a hazardous microbiology lab in
the basement of his home. Sergeant Weeke noted that A.H. said Father did not keep food that he
liked in the house but that he was fed, that the alleged emotional abuse involved Father saying he
was going to take A.H.’s phone and post an unflattering video of Hartwein online to embarrass

her, and that A.H. was unable to describe the allegedly hazardous lab, which the family court
‘~/_____________a
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later concluded was related to Father’s work testing consumer products and was not a source of

———n

concern. j Additionally, Officer Valenti testified that Hartwein gave him a statement written by

A.H. explaining why he should not live with Father but would not bring A.H. to speak with him

in person. Officer Valenti considered the written statement unusual because portions of the
statement had been whited out, and because the statemient correctly spelled his last name despite
its difficult spelling. Officer Valenti hoted that A.H. had never written down his name or had
taken his business card. Lastly, Officer Valenti explained that the letter brought by Ha’rfWéin

used the word “traumatized,” an expression preViously used by Hartwein, but not by AH.

Each of the motion-hearing witnesses denied on cross-examination that either Hartwein -/
[ ¢ 5

or A.H. had sp'ec;iﬁcally' told them that she intended to kéep A.H. from coming to court to testify.

After hearing arguments by both parties, the trial court issued its order granting the State’s

motion to admit the testimony under the exception for forfeiture by wrongdoing: ‘The trial court

noted that Hartwein continued to have contact with AH and fo withhold information about

A.H.’s whereabouts fr enforcement. '
—" The criminal case proceeded to a jury trial in September 2020. At trial, the State re- 1

introduced the record of the family;court proceedings to which Hartwein lodged no obj ection. |
The State also introduced, without defense objéétibﬁ,‘ AH’s I:Ieérsay Statements and other

testimony substantially similar to that presented at the motion hearing. Officers, Father, and

A.H.’s friend testified they had not seen A.H. since October 2019. <g éﬂe the record is unclearas N

to A.H.’s precise whereabouts at various timeJthe State focused on proving A.H.’s locations at
the times relevant to the charged offenses. Hartwein did not testify(@r call witnesses @At

the close of the State’s evidence and again at the close of all evidence, Hartwein moved for

acquittal on both counts, which the trial court denied. During the jury instruction conference, the

oy




State withdrew its proffergd instruction on the lesser-included offense of attempted interference
with custody on Count I. Hartwein raised no objections to the jury instructions. The jury
convicted Hartwein on both charges. Hartwein moved for a new trial, renewing her hearsay
claim, which the trial.court denied. The trial court then sentenced Hartwein to four years in
prison on Count I and one year on .Count I1, with both sentences to be served concurrently.

Hartwein now appeals.

Points on Appeal

-Hartwein raises three points on appeal. Point One asserts the trial court erred in
overruling Hartwein’s motion for acquittal on Count I because the State failed to prove beyond a
reasonable doubt that Hartwein knew of the 2019 Judgment as charged in the Substitute
Information or that Hartwein removed A.H. from Missouri across state lines. In particular,

Hartwein maintains the State adduced no evidence that Hartwein knew of the 2019 J udgment or

that she had been in Missouri at the time she was found to have taken custody of A.H. Point

— -

Two contends the trial court erred in-overruling Hartwein’s motion for acquittal on Count I

because the State only proved attempted interference with custody in that the facts clearly

showed A.H. did not go with Hartwein at the bus stop. Point Three maintains the trial court

erred in admitting A.H.’s Hearsay Testimony because the forfeiture-by-wrongdoing exception

did not apply i _ ailed to prove that Hartwein procured A.H.’s unavailability with

the intent to prevent him from testifying against her at the trial.

Discussion
1. Points One and Two—Sufficiency of the Evidence for Interference with Custody

A. Standard of Review

In her motion for new trial, Hartwein did not preserve her claims by challenging the
sufficiency of the evidence generally nor by raising the specific challenges now argued on

10
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appeal. However, “a claim that there is insufficient evidence to sustain a criminal conviction is

——

preserved for review without regard to whether it was raised below.” State v. Claycomb, 470

S.W.3d 358, 359 (Mo. banc 2015) (internal citation omitted); see Rﬁle 29.11(d)(3)! (“In jury-

tried cases, allegations of error to be preserved for appellate review must be included in a motion

for new trial except for questions as to the followirig: . . . [t]he sufficiency of the evidence to

sustain the conviction.”). “While the better practice is to preserve specific claims of error for )<
review, arguments concerning sufficiency of the evidence, even those not preserved for appeal,

are reviewed on the merits, not for plain error. State v. Zetina-Torres, 482 S.W.3d 801, 808-09

(Mo. banc 2016) (citing Claycomb, 470 S.W.3d at 362). Therefore, we review Hartwein’s
sufficiency claims on their merits. See Rule 29.11; Claycomb, 470 S.W.3d at 359.

In finding whether there is sufficient evidence to support a conviction “and to withstand a |
. motion for judgment of acquittal, this Court does not weigh the evidence but rather accepts as
true all evidence tending to prove guilt together with all reasonable inferences that support the

verdict, and ignores all contrary evidences and inferences.” Lehman, 617 S.W.3d at 84647

(quoting Gilmore, 537 S.W.3d at 344); State v. Richardson, 22 S.W.3d 753, 757 (Mo. App. ED
2000) (internal citations omitted) (reviewing the sufficiency of the evidence on interference with
custody). Inreviewing a challenge to the trial court’s ruling '.on a motion for a judgment of
acquittal at the close of evidence, we review the ev1dence 'p'résented at 't'riall before the jury is |

instructed. State v. Johnson, 603 S.W.3d 371, 376 (Mo. App. E.D. 2020) (internal citation

omitted); see also Musacchio v. United States, 577 U.S. 237, 243 (2016) (internal citation

omitted).

' All Rule references are to Mo. R. Crim. P. (2019).
11
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“Circumstantial rather than direct evidence of a fact is sufficient to support a verdict.”

Lehman, 617 S.W.3d at 847 (internal citation omitted). “If that evidence supports equally valid

inferences, it is up to the factfinder to determine which inference to believe, as ‘[t]he [factfinder]
~———— o —

is permitted to draw such reasonable inferences from the evidence as the evidence will permit.’”
—-———’——"\ n -

Id. (internal quotation omitted) (alterations in original). Nevertheless, we will not “suﬁply

missing evidence or give the [S]tate the benefit of unreasonable, speculative or forced

Cad > <y

inferences.” Id. (quoting State v. Langdon, 110 S.W.3d 807, 811-12 (Mo. banc 2003)). We ask
(=]

“only whether there was sufficient evidence from which the trier of fact reasonably could have

found the defendant guilty.” Id. (quoting Claycomb, 470 S.W.3d at 362).

B. Interference with Custody

The elements of the offense of interference with custody are found in Section 565.150.%
“A person commits the offense of interference with custody if, knowing that he or she has no

legal right to do so, he or sh taked od entices Jfrom legal custody any person entrusted by order of

- -

a court to the custo_ciy of another person or institution.” Section 565.150.1. Regarding the felony
enhancement requirements, “[t]he offense of interference with custody is a class A misdémeanor
unless the person taken or enticed away froﬁl legal custody is removed from this state, @
in another state or@, in which case it is a class E felony.” Section 565.150.2.
1. Point One—Count I, Felony Interference with Custody

- Hartwein’s contention in her first péint on appeal challenges the sufﬁciéncy of the
evidence on Count I. Hartwein initially asserts the trial court erred in overruling her motion for
acquittal on Count I because the State failed to prove she had actual knowledge of the 2019

Judgment as referenced in the Substitute Information. The Substitute Information charged that

2 All statutory references are to RSMo (2016), unless otherwise indicated.
| 12
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on or about June 14, 2019, Hartwein, knowing that she had no legal right to do so, took or
enticed A.H. from the legal pustody of Father, to whom the custody of A.H. had been entrusted
by court order on June 10, 2019, and that Hartwein detained A.H. in another state.

As Hartwein correctly notes, the 'Stafe must prove the offense as charged. State v.
Edwards, 537 S.W.3d 848, 851 (Mo. App. E.D. 2017) (intemal citation _omitted), abrogate'd in

part on other grounds by State v. Williams, 548 S.W.3d 275, 285 (Mo. banc 2018). “[Where

the act constituting the crime is speciﬁed in the charge, the State is held to proof of that act, and -
the defendant may be convicted only on the basis of that act.” Id. (internal citation omitted).

| [However, as the .State accufately observes, not every detail found within a charging document is [

2 J pertinent to proving an eiément of the charged offense. Seeid. “Surplusage is the inclusion of 1
words or phrases that are unnecessary to charge thé statutory elements of the offense.” State v.
Patino, 12 S.W.3d 733, 738 (Mo. App. S.D. 1999) (internal citation omitted). “The purpose of
an indictment is to enable the accused to make [a] defense and to enable him [or her] to assert_

vdouble jeopardy in bar of a further prosecution[.];’ State v. Bradshaw, 411 S.W.3d 399, 403
(Mo. App. S.D. 2013) (quoting State v. Nelson, 334 S.W.3d 189, 197 (Mo. App. W.D. 2011));

State v. Edwards, 510 S.W.3d 374, 379 (Mo. App. E.D. 2017)L(qu'oting Nelson, 334 S.W.3d at

197). Thus, “[s]o long as the act proven falls within the statutory definition and the charging

document informs the accused of that charge, inclision of details of the commission of the

offense is mere surplusage.” Martinez v. State, 479 S:W.3d 728, 734 (Mo. App. S.D. 2015)
e

- (quoting Bradshaw, 411 S.W.3d at 403); see Edwards, 537 S.W.3d at 851 (internal citation

omitted); Edwards, 510 S.W.3d at 379 (quoting Nelson, 334 S.W.3d at 197). Importantly, “[t]he

State is not required to prove surplus language in the information.” Bradshaw, 411 S.W.3d at

403 (quoting Nelson, 334 S.W.3d at 197); see also Section 545.030.1(14) (“No indictment or

13
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informatjon shall be deemed invalid, nor shall the trial, judgment or other proceedings thereon be

stayed, arrested or in any manner affected: . . . (14) [ﬂor any surplusage or repugnant allegation,

when there is sufficient matter alleged to indicate the crime and person charged[.]”).

Here, we consider whether the Substitute Information’s reference to the 2019 Judgment

was necessary to prove the offense of interference with custodg_ or constitutes mere surplusage

————

that the State was not required to prove. The statute provides that “[a] person commits the

offense of interference with custody if, knowing that he or she has no legal right to do so, he or
she takes or entices from legal custody any person entrusted by order of a court to the custody of
another person or institution.” Section 565.150.1. The offense of interference with custody

requires the State to prove the defendant had knowing intent to interfere with another’s lawful

custody. Id. “A person acts ‘*knowingly’ with respect to his conduct or attendant circumstances

when he is “aware of the nature of his conduct or that those circumstances exist.”” State v.

Licata, 501 S.W.3d 449, 452 (Mo. App. W.D. 2016) (quoting State v. Hunt, 451 S.W.3d 251,
257 (Mo. banc 2014) (quoting Section 562.016.3(1))). “The knowledge required to support a

conviction for interference with custody is knowledge that a person has no legal right to take a

person from the lawful custody of another.” Id. at 452-53 (citing Section 565.1 50.1) (noting in

T ——

review of a sufficiency claim that the State bore the burden to prove the defendant-mother took

the child from the father knowing that she had no legal right to do so)' State v. Slavens, 190

S.W.3d 410, 416 (Mo App S.D. 2006) “Intent can be established ‘y cucumstantlal evidence ¢

e

@rred from surroundmg facts . before or even dunngthem%&ta{e V. Younger, 640

S.W.3d 169, 171 (Mo. App. S.D. 2022) (quoting State v. Williams, 405 S.W.3d 592, 599 (Mo.

App. S.D. 2013)).

14




Missouri courts have thus established that the intent element in Section 565.150
references a person’s knowledge that he or she has no legal right to take or entice someone from

the lawful custody of another. Licata, 501 S.W.3d at 452; Slavens, 190 S.W.3d at 416.

Moreover, while a court order of custody is one means hy which a defendant may acquire the

requisite knowledge that he or she has no legal custody, a court order is not itself an eiement of

the offense nor essential to proving the knowledge element. See Section 565.150.1; Younger,

640 S.W.3d at 171; Licata, 501 S.W.3d at 452; Slavens, 190 S.W.3d at 416. The Southern

District recently clarified that a court order is not a required element of interference with

custody. Younger, 640 S.W.3d at 171. In Younger, the defendant challenged the sufficiency of

the evidence of his intent to commit interference with custody. Id. The Southern District upheld

the conviction even(t'hough the facts of the case involved no court order ot@i%lc_l4 (finding

sufficient evidence from which the jury could infer the defendant was aware he had no legal right
to take a girl from her father’s custody where the defendant parked down the road from her
“house and waited for her to sneak out to take her on an interstate road trip despite receiving

numerous calls from friends and family to abandon the trip and admitting that continuing was “a

bad idea”).| We are not persuaded that the State was required to allege a specific court order in ?

its Substitute Information as an element of the offense of interference with custody; W

“ e y - <

 find that the 2019 Judgment was the sole source of Father’s custody that served as the basis of JJﬁlL
. : R o e - ) - . . B O C Oxj O \,\)

Hartwein’s 'c.o‘nv10t1.op. See id.; compare Martinez, 479 S.W.3d at 734 (finding that because 4 10\

first-degree domestic assault does not require the assault be committed with a deadly Weépon ,
but requires only that the actor know that the force used created a substantial risk of serious
physical injury—the allegation in the information that the movant “thrust” a knife at the victim

was mere surplusage that the State was not required to prove) and Bradshaw, 411 S.W.3d at

15
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40203 (finding that because kidnapping requires the act be committed to facilitate the

commission of any felony, the allegation in the information that the defendant committed the

offense to facilitate first-degree murder—even though the defendant was ultimately convicted on

- second-degree murder as charged—was mere surplusage that the State was not required to

~ prove) with State v. Richie, 376 S.W.3d 58, 62~63 (Mo. App. E.D. 2012) (finding that becausg"

first-degree trespass must be committed either by unlawfully entering or unlawfully remaining

on the property, the State was required to prove the defendant unlawfully entered the property as

charged and could not rest its conviction on proving that the defendant unlawfully remained).
Section 565.150’s felbny-enhancement provision further illustrates the distinction

between the operative language the State must include in its charging document and language

that will be treated as mere surplusage. See Section 565.150.2. Specifically, while a court order
T e e e TR

is not an element of the offense, whether the defendant took or enticed a person from another’s

i

legal custody and removed them from Missouri and detained them in another state is the %

manner of committing the offense of interference with custody that determines whether the

~ offense is a misdemeanor or a felony. See id. Notably, language relating @he removal from

i
Missouri an detention in another state must be alleged in the charging document and proved at
—————

trial to obtain a felony conviction, See 1d The Substitute Information’s reference to the 2019

J udgment was not essential to provmg tha’r Hartweln knowingly interfered with F ather s legal

custody on or about June 14, 2019, but instéad was mere surplusage that the State did not need to

prove. See Edwards, 510 S.W.3d at 379 (quoting Nelson, 334 S.W.3d at 197); Martinez, 479

S.W.3d at 734 (quoting Bradshaw, 411 S.W.3d at 403). Rather, the State was requ1red to charge

FL

and prove only that Hartwein knew she hadlno le gal right to interfere with Father’s lawful J
—

A\
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g g X e X ?&{
é c/usggy on June 14, 2019, and detained A.H. in another state{ Seé Section 565.150.1; Licata,

501 S.W.3d at 4523
Because the State was not required to prove Hartwein’s knowledge of the 2019
Judgment, despite the reference of the judgment in the Substitute Information, we consider

whether the evidence introduced at trial regarding Hartwein’s intent to commit interference with ZQ

custody was sufficient to withstand Hartwein’s motion for acqulttall See Licata, 501 S.W.3d at XN

—> @*ﬁ

Hartwein affirmatively stated no objection to the admission of the family court proceedings.

S
454-55. At trial, the State introduced the prior famlly court proceedings into evidence.

See State v. Taylor, 636 S.W.3d 630, 635 (Mo. App. S.D. 2021) (quoting State v. Hughes, 563

S.W.3d 119, 125 (Mo. banc 2018)) (“[I]f a defendant not only fails to object but also states ‘no

3 Hartwein reasons in her reply brief that the State’s failure to reference the 2019 Judgment in its verdict director
an by the State that it lacked evidence to prove her knowledge of the judgment, thereby

Su ﬂmwmmf insufficient evidence supported her conviction. B_MW
variance nor instructional error at trial or on appea Indeed, the parties on appeal have raised the issue of whether —
Point OneTs actually an unraised variance claim Wwi@g}s a sufficiency challenge. '
Missouri courts have repeatedly rejected sufficiency-of-the-evidence claims that are disguised variance claims. See,
e.g., Edwards, 510 S.W.3d at 379 (citing Nelson, 334 S.W.3d at 197) (finding the defendant’s claim that insufficient
evidence supported conviction as charged in the indictment was essentially a claim of variance between the evidence
at trial and the charging document that the defendant failed to preserve for appellate review); Bradshaw, 411 S.W.3d
at 403 (internal citations omitted) (finding the “[d]efendant is simply attempting to cast his unpreserved claim of
variance as a claim of insufficient evidence”). Any challenge Hartwein may have had regarding a variance between
the charging document and the evidence at trial or the State’s failure to refer to the 2019 Judgment in its verdict
directing instruction was waived. See Watson v. State, 545 S.W.3d 909, 914 (Mo. App. W.D. 2018) (intermal
citation omitted) (“A claim of trial court error not raised on appeal is waived[.]”). Notably, Hartwein did not raise

the same challenge to Count II, for which the Substitute Information did not identify any particular court order but
generally referenced the legal custody of Father “to whom the custody of A. H. had been entrusted by order the St.
Charles County Associate Circuit Court, State of Missouri.”

Furthermore, concerning the verdict director, “[a] claim that the evidence was insufficient is actually a

challenge to the trial court’s ruling on the motion for judgment of acquittal at the close of evidence, which is -
filed before the case is submitted to the jury.” Johnson, 603 S.W.3d at 376 (internal citation omitted). “Thus the

real questlon is whether by the close of evidence the State has presented sufficient evidence to submit the case fo the S‘MQNQ%
i is reviewed without regardto the verdict-director.”’] Id. (internal citation omitted); see Musacchio, 577

U.S. at 243 (noting a reviewing court’s determination on the sufficiency of the evidence does not rest on how the Sndante
jury was instricted but rather on e Tegal question of whether the State presented sufficient evidence to submit the , Subput
case to a j see also Rule 27.07 (“The [trial] court on motion of a defendafit 6r of its own motion shall order the Pre_cat

either side is closed)if the evidence is nsufficient to sustain a conviction of such offense or offenses. );f
-Accordingly, Hartwéin's appealfrom the trial court’s denial of her motion for acqu1ttal must be reviewed for the

ufficiency of the evidence presenter tmﬂ i!ather than based on any alleged error in the charging document or jury
instructions. See Johnson, 603 S.W. (internal citation omitted); Edwards, 510 S.W.3d at 379 (internal

enfry of judgment S{f?iﬁal of one or more offenses charged in the indictment or information after the evidenceon 1= s ég\"“

citation omltt;% _ . .
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objection’ or stipulates to the admission of otherwise objectionable evidence, the defendant

affirmatively waives any error in its admission, plain or otherwise.”). Hartwein argues the trial

court was required to grant her motion for acquittal unless the State could prove her receipt of

the 2019 Judgment prior to the date of the offense—June 14, 2019. Without knowlec}ge of the

2019 Judgment, Hartwein posits that she could not have known she had no legal right to exercise

custody over A.H. at the time in question or that she was interfering with Father’s lawful

custody. Hartwein’s argument is unavailing given the ample circumstantial evidence in the

record to the contrary. See Lehman, 617 S.W.3d at 847 (internal citation omitted); Younger, 640

S.W.3d at 171 (quoting State v. Thomnson, 538 5.W.3d 390, 393 (Mo. App. W.D. 2018)) (“The

intent to commit interference with custody may b¢ inferred fromn the “defendant’s conduct before
the act, from the act itself, and from [the] defendant’s subsequent conduct.”); Licata, 501 S.W.3d

at 452-53 (intemai citation omitted).

Considering the record in the light most favorable to conviction, we note that the 2019

Judgment merely retained Father’s legal custody of A.H. as ordered in the 2017 Judgment, the

contents of which Hartwein undisputedly had full notice and knowledge. See Lehman, 617

S.W.3d at 847 (internal citation omitted). Spe;:iﬁcally, the 2019 Judgment ordered that Fa%her
maintain the sole legal and physical custody of A.H. previously entrusted to F ather. The record
estabhshes Hartwein knew that the pnor 2017 Judgment had awarded Father sole legal and sole

phy51cal custody and granted Hartwem temporary custody and visitation that prohibited her from

AL
vo\l

nothing in the record suggesting that any of the numerous hearings following the 2017 Judgment é(;{*f:&w’
s \r

picking up A.H. from school on any days but Wednesdays and Thursdays.@arhnein identifies

resulted in any family court orders altering that custody arrangeminﬂThUS, the record of prior §:Q& Lo
!‘—_\‘\-——

—

proceedings in the family court, of which the trial court took Jjudicial notice, clearly establishes
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Hartwein’s knowledge that, at the very least, Father had soie legal and physical custody over

lf;H\since 2017 while HartWein had only limited rights of visitation and temporary physical No \ 1.
custody of A.H. two daySf‘w_(_:Elfl Police officers, Father, and A.H.’s friend testified at tnal that o0
“ QW O
A.H. had not been seen since October 2019. Although she presented no testimony at tr1a1 part of io & 2o
Hartwein’s theory of defense to Count I was that she had moved to North Carolina in 201 8 7o \%
Y o o . p
\;\59 reasonable inference arises that A.H. moved to North Carohna with Hartwein in 2018 and auj\,alo\
\\\?QU?(:V remained with Hartwein in North Carolina on June 14, 2019. This evidence supports a finding
‘ 3° ¥ that Hartwein had custody of A.H. knowing she had no legal right to do so and knowing A. H.
5 o
) /VQ/ ad been entrusted to Father’s custody by successive court orders from 2017 and even earlier . K
o o)
A v
theretq. See Licata, 501 S.W.3d at 452-53 (internal citation omitted). The record before us NE
_\Q
AN
// contains facts in evidence that in June 2019, Hartwein knew of her limited visitation and Q( S@’é

"’f’w

v custodial rights that predated the 2019 Judgment and that she‘wasﬁexceedina her exercise of éx""’

temporary physical custody over A.H. without any legal right" See id.; see also Slavens, 190 \__/_%

A2 3d at 415 (finding insufficient evidence of intent to commit mterference with custody where 08 R

the record was devoid of evidence that the defendant was ever informed that the Department of “@M

Family Services had acquired legal custody over the child).*

4 Hartwein also posits for the first time on appeal that she may have had lawful custody of A.H. on the charged date
as an exercise of the Original Dissolution Judgment’s parenting-plan provision that each party receive four weeks of
summer vacation with A.H. Although Hartwein did not preserve the issue by raising it at trial, she alleges that she
did not raise it as a defense because the State only charged her with violating the 2019 Judgment ordering her to
deliver A.H. into Father’s custody at a police station on June 14, 2019. Hartwein maintains that because she
believed the State would fail to prove her knowledge of the 2019 Jidgment, she had no burden to put on any defense
as to why she believed she had legal custody at the time of the offense. Howevef] the Substitute Information—~ .=, { s uor%
sufficiently put her on notice of the charge that she was interfering with Father’s legal custody on or about June 14,
2019. See Edwards, 510 S.W.3d at 379 (quoting Nelson, 334 S.W.3d at 197); Martinez, 479 S.W.3d at 734 (quoting
Bradshaw, 411 S.W.3d at 403). The 2019 Judgment is not an element of the offense of interference with custody
but is merely WWWWW%
llc_gimﬁng-g{_thg\li/tggt\igx\l/\T e record shows that Hartwein was acutely aware of court orders granting Fathier lega
and physical custody and restricting her to limited, temporary physical custody, dependent onb ding__
counseling sessions and adhering to the Original Dissolution Judgmient’s notice provisions for custody exchanges

. -« o t e ‘_’*.&——“—r'_—".—/
WMMWMMem knew she was interfering with
court-ordered custody by taking A.H. to North Carolina in 2018 an ing hi e through the date of the
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Because the charge of interference with custody against Hartwein did not require the
2019 Judgment be pleaded as an element of the offense, the reference to the 2019 Judgment in

the Substitute Information was surplusage that the State was not required to prove at trial.

Accordingly, proof of Hartwein’s knowledge of that particular judgment was not required for the W

trial court to p_ropérly overrule Hartwein’s motion for acM]& Ed\;&}arc':ls, 510 S.W.3d at 379

(quoting Nelson, 334 S.W.3d at 197); Martinez, 479 S.W.Bd at 734 (quoting Bradshaw, 411

S.W.3d at 403); see also Section 565.150.1; Younger, 640 S.W.3d at 171; Licata, 501 S.W.3d at
452. Further, through trial testimony and prior court orders entrusting custody over A.H. to

Father, the State adduced sufficient evidence proving Hartwein had the requisite knowing intent

to commit interference 'with Father’s legal custody on Count I such that the trial court did not err

in denying her motion for acquittal. See Licata, 501 S.W.3d at 45253 (internal citation

hand 0y .

omitted).
We next tumn to the timing issue Hartwein raises on Count I. Hartwein reasons that
evidence she resided in North Carolina in June 2019 is not evidence that she traveled to Missouri

and took A.H. from Missouri across state lines on June 14, 2019.

Hartwein’s sufficiency claim as to timing is misguided because the State was not required

to prove that Hartwein removed AH from Missouri onCJune 14, 2019]the date on which she

| was charged with interfering with F ather’s legal custody.\ See id. In Licata, the defendant -

claimed that any offense she committed was only a misdemeanor under the statute because the

evidence showed she did not remove the child from Missouri until a month after the date the

@@Sﬁ Lehman, 617 S.W.3d at 847 (internal citation omitted); Younger, 640 S.W.3d at 171 (citing Thompson,
538 S.W.3d at 393); Licata, 501 S.W.3d at 45253 (internal citation omitted). Hartwein’s mistaken belief that the
Substitute Information’s reference to the 2019 Judgment absolved her of the need to defend any ground other than
her knowledge of the 2019 Judgment is not availing, because we find the detail was mere surplusage that the State
did not need to prove. See Edwards, 510 S.W.3d at 379 (quoting Nelson, 334 S.W.3d at 197); Martinez, 479
S.W.3d at 734 (citing Bradshaw, 411 S.W.3d at 403).
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State charged in the information. Id. at 452. The Western District denied the claim, noting first
that the State charged simply that the defendant had failed to return the child to the father’s
custody on the named date, not that the act of removal occurred then. Id. at 452-53. But most

important, the Western District noted that with respect to a taking under the offense of

interference with custody, “the statute does not r'equire.the removal to be simultaneous with ih_e '

actual taking in order to elevate the punishment to a class D felony.” Id. at 455 (emphasis

o

added).

Here, the Substitute Information charged that “on or about June 14, 2019 . .. [Hartwein],'
knowing that [she] had no legal right to do so, took or enticed A.H.‘v from the legal custody of
[Father] to whom the custody of A.H. had been entrusted by [court] order . . . and [Hartwein]
detained A H. in another state[.]” As discussed above, the record contains sufficient ev1dence

—— e N = %)@kr& '
that Hartwein @ H.in North Carolina on the date of the offense, thereby interfering

with Father’s custody as charged. Hartwein essentially argues that she cannot be found guilty of ,

interference with custody on June 14, 2019, because by that date she had already taken A.H. ﬁ\

‘across state [ines in violation of a prior court orde;\ Hartwein’s argument that the State had to

prove she was physmally in Missouri and removed him from the state on the date of the charged / E b B

offense is w1tw 1d The trial court did not €It in denying Hartwein’s motlon for

| acquittal on Count I. See Lehman, 617 S.W.3d at'847~'1(iﬁternal citation omitted). Pomt One is '. '
denied. |
2. Point Two—Count II, Misdemeanor Interference with Custody
Point Two challenges the sufficiency of the evidence on Count II, which relates to events
occurring in February 2017. Specifically, Hartwein maintains the State failed to prove she took

or enticed A.H. from Father’s custody because A.H. did not leave with her on February 21, 2017,

21
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but went to Father’s home. Hartwein contends that these facts show only that she attempted to
interfere with cus'tody'. Because Hai'twein did not succeed in her attempt to take or entice A.H.
from Father, she argues that insufficient evidence supports conviction on Count II.
“In applying a criminal statute, ‘our primary role is to ascertain the intent of the
legislature from the language used in the statute and, if possible, vgi've effect to that intent,”
Slavens, 190 S.W.3d at 412 (internal quotation omitted). Interpretiné Section 565 .150, “the
purpose of the . . . statute is to protect all court ordered custody against unlawful interferences.”
Licata, 501 S.W.3d at 453 (internal quotation omitted). In ascertaining the meaning of the
relevant statutory phrase “takes or entices from legal custody,”a Missouri courts have interpreted é/

the word “takes” to include “unlawful retention of any person following a period of temporary

| M Id. (quoting State v. Edmisten, 674 S.W.2d 576, 577 (Mo. App. E.D. 1984)).
Here, however, the parties on appeal focus on the meaning of the word “entice.” The
legislature’s choice to use the disj‘unctive connector “or” in the phrase “takes or entices”
indicates the legislative intent that a defendant may commit the offense by either taking or

enticing the child from another’s custody. See State v. Hardin, 429 S.W.3d 417, 419 (Mo. banc

2014) (internal quotation omitted) (noting (“[t]he disjunctive ‘or’ . . . in its ordinary sense marks
an e.ltemative_ which generally corresponds to the word ‘either’” and that any ambiguity in a
criminal statute vﬁll be construed in the defendant’s favor). The State concedes no taking of
AH. from Father’s custody occurred here. At triel, in resl;onse to Hartwein’s motion for
acquittal, the State noted that the charge against Hartwein was for interference with custody, not
necessarily physically taking A.H. On appeal the State maintains 1tﬂproved Hartwein enticed

A.H. from Father’s custody and did not have to prove Hartwein physically removed A.H. from

Father’s custody. Contrastingly, Hartwein argues that to prove intetference with custody by
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taking br enticing someone from another’s custody, the State must prove that the defendant
succeeded in causing ';he child to leave or be removed from another’s custody.'

Because ;ieither the statute nor Chapter 565 offérs a definition of “entice,” we consider
the term;s plain and ordinary meaning. See State v. Smith, 595 S.W.3d 143, 146 (Mo. banc
2020) (internal quotatibn omitted) (noting where é term is ngt defined by statute it is given its

plain and ordinary méaning as derived from the dictionary). Furthermore, we must interpret the

word within its full statutory context. Macon Cnty. Emergency Servs. Bd, v. Macon Cnty.
Comm’n, 485 S.W.3d 353; 355 (Mo. banc 2016) (internal citation omitted) (“It is presumed that
each word, clause, sentence, and section of a statute will be given meaning and that the

legislature did not insert superfluous language.”). We find that the plain meaning of the statutory

phrase' “entices from legal custody” in Section 565.150.1 suggests a physical separation from the

person or entity afforded legal custody. See WEBSTER’S THIRD NEW INTERNATIONAL

DICTIONARY OF THE ENGLISH LANGUAGE UNABRIDGED 757,”913 (2002) (defining “entice” as “to
incite, instigate” and “to dl;aw on by arousing horpe'or desire” and noting “from” is “used as a
fuﬁc‘tion word to indicate a starting‘point: as (1)' a poini or place where an_vac.’cual physical
movement (as of departure, withdrawal, or dropping) has i‘;s beginﬁing”'and “to indicate (1) the
fact or condition of spatial or physical absence; 'Sépafétibﬁ; \rgnioteneAs's, or disjuﬁction”). Thiis;
for either action verb in the Stamte;take or 'enﬁ'c:e—'—-tﬁé State needed to prove Hartwein took or
enticed A.H. from F ather’s lawful custody, \&hiCh we afe persuaded requires a physical transfér
of custody occurred to constitute the c;ompleted offénséi\l Se;g Sec’:tidﬁ 565.150.1.

As Hartwein observes, we also note that the term L“‘efnticement” is uséd in Section
566.151, which criminalizes the enticement of a childj Therein, Sectioﬁ 566.151 defines

“enticement” as “persuadef[ ], solicit[ ], coax[ ], entice[ ] or lure[ ] whether by words, actions or
o o o) w» & . o &
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‘through commuriication via the internet or any electronic communication[.]” State v. Davies,

330 S.W.3d 775, 784 (Mo. App. W.D. 2010) (quoting Section 566.151.1) (holdiné the State
insufficiently proved the completed offense of enticement of a child). We acknowledge the

‘State’s point that Hartwein’s argumerit overstates the relevance of Davies in that the unproven

element there was not the acts of enticement but instead the victim’s age. See id. at 785-86. In

Daviés, because the victim was not under fifteen as required by the statute, the State failed to '

prove the completed offense. See id. at 787; see also State v. Conner, 583 S.W.3d 102, llQ (Mo.
App. ED. 2019) (reversing conviction on child enticement and entering conviction for attempted
child enticement on the same grounds). Davies, however, is distinguishable from the present
case not only because it involves a different, unrelated offense, but also because e’ntic;ment ofa
child contains different statutory language than the offense of interferencé with custody. In

particular, enticement of a

“if he or she persuades, solicits, coaxes, entices, or lures . . . any person who is less-

than fifteen years of age for the purpose of engaging in sexual conduct.” Section 566.151.1 °

(emphasis added). The grammatical placement of “entice” differs between the two statutes, and
we must therefore meaningfully distinguish between enticing someone for a p‘a;rtiéular. purpose
versus enticing sonieonefrom another’s ctistody. See Sections 565.150.1; 566.151.1; Macon,
485 S.W.3d at 355 (iﬁtemal citation omitted).

- Considering the statute’s purpose and its plain language, we are not convinéed_the
legislature intended to criminalize merely trying to persuadé a person to leave another’s lawful
custody, but rather that the defendant actually interfere with the custodial arrangement either by

taking the person away, such as carrying an infant, or by persuading the person to leave, such as

convincing a teenager to sneak out of a parent’s home. See, e.g., Younger, 640 S.W.3d at 171;
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see also Slavens, 190 S.W.3d at 413 (internal quotation omitted) (noting the Missouri legislature

is aware that the Model Penal Code distinguishes between interference with custody and
kidnapping, as “kidnapping protects against physical danger, extortion, and terrorization by
abduetion” while interference with custody “is designed to maintain both the parental custody of
children and the instifutienal authority over committed persons against all unlawful.

interference”). Because the legislature employed the phrase “takes or entices from” another’s

legal custody, the State must prove the completed offense by showing the defendant enticed the

child to physically separate)ﬁom _another’s lawful custody.\ Here, consistent with the statutory

phrase “takes or entices from legal custody,” the State was required to present evidence either

| )
that Hartwein took or unlawfully kept A.H. from Father’s custody or that Hartwei@ or

Q@H.‘to separate from Father of his own volition. . Critically, the State needed to prove

that A.H. left with Hartwein on February 21, 2017, in order to charge her with the completed

hoffenée of interference with custody)Even in the light most favorable to the verdict, A.H. did

L‘ a

n_Q_Nt;_Ieave with Hartwein but instead ultimately went to Father’s home after school as required by

court order. The record thus contains insufficient evidence from which a reasonable juror could

find that Hartwein enticed A.H. from Father’s legal custody. See Licata, 501 S.W.3d at 452-53.

A
trial court erred in upholding Hartwein’s conviction on the completed offense.| See Lehman,

617 S.W.3d at 847 (internal citation omitted); Davies,.330.S.W.3d at 787. .

We note, however, that because notice to a defendant that he or she is charged with an

offense also puts him or her on notice for lesser-included offenses, we may enter a conviction for

a lesser-included offense i{ it is proved by the\Sta% even if it\is uncharge

v. Blair, 443 S.W.3d 677, 686 (Mo. App. W.D. 2014) (citing Davies, 330 S.W.3d at 791).

Hartwein disputes the propriety of our entering an attempt conviction on Count II due to the
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State’s actions at trial. However, although the State affirmatively declined to submit an
instruction for a lesser-included offense on Count I, the State did not affirmatively do so on -
Count II or otherwise indicate a conscious and strategic position against submitting the attempted

offense for Count I to the jury such that it waived conviction of the attempted offense on appeal.

See id. (declinhing to enter a conviction for a lesser-included offense where the State
affirmatively waived consideration of any lesser included offense at trial and on appeal).

“Where a conviction of a greater offense has been overturned for insufficiency of the

evidence, the reviewing court may enter a conviction for a lesser offense if the evidence was

sufficient for the jury to find each of the elements and the jury was required to find those

elements to enter the ill-fated conviction on the greater offense.” State v. Umfleet, 621 S.W.3d

15, 27 (Mo. App. E.D. 2021) (quoting State v. Ahart, 609 S.W.3d 512, 518 (Mo. App. E.D.
2020)). We may enter a conviction on the charge of attempted interference with custody if the

evidence supports finding Hartwein had the intent to commit the offense and fook a substantial
e e e

step towards the completion of the offense. See Section 562.012.1; State v. Craig, 498 S.W.3d

459, 464 (Mo. .App. W.D. 2016) (internal citation omitted). A substantial step is @/hich
is strongly corroborative of the firmness of the actor’s purpose to compiete the commission of

the offense.” Section 562.012.1. “What act will constitute a substantial step depends on the

facts of the particular case.” State v. Rice, 504 S.W.3d 198, 202 (Mo.App. W.D.2016)
.(quoting Davies, 330 S.W.3d at 791).

The evidence showed the following: Hartwein went to the school oggt\he date of the

—> no! TSN
offense, February 21, 2017, and told at she intended to interfere with the

custodial plan and take A.H. with her in her car. After police arrived at the school and A.H. got

onto a school bus, Hartwein drove to Father’s neighborhood and stopped her car near the bus
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stop. Police officers also followed the bus to Father’s neighborhood. Police officers spoke withé
A.H. when he refused to get off the bus. On this Tuesday, Father had sole legal and physical
custody of A.H., whereas Hartwein was permitted to pick up A.H. from school on Wednesdays
and Thursdays iny. The court order speciﬁcally prohibited Hattwein from picking up A.H.

from school on any other day and clarified that A.H. was supposed to take the bus to Father’s
home on the day in questioq. A H. told police that -hé had not seen his Father since the previoﬁs
October or Novembet.. When asked where he was going every day after school, A.H. told police
that Hartwein usually) made plans for her to pick him up from sch901 or at a different bus stop or
somewhere else. A.H. told police he had been living with Hartwein since roughly November of

the previous year, and that on this day he was supposed to get off the bus and get into Hartwein’s w\/\-
- . ” 4

Fic

Hartwein but instead went to Father’s house. Given the record before us, particularly the 0

car and leave with her. With several police present at the bus stop, A.H. did not leave with

oot

evidence that Hartwein admitted her intent to commit interference with custod}; and that she took
= [3

steps to do so, including making arrangements with A.H., the record contains sufficient evidence

that Hartwein took a substantial step strongly corroborative of the firmness of her intent to

commit the offense, thereby supporting her conviction on attempted interreference with custody.

See id. (internal citation omitted).

We find the trial court erred in entering jud"g-ment convicting Hartwein of the completed
misdemeanor offense of interference with custody' on Count'II. See Lehman, 617 S.W.3d at 847
(internal citation omitted). Point Two is granted. We reverse the judgment of conviction on
Count I and enter judgment of convictiqn on the lesser-inclﬁded offense of atéempted

interference with custody. See Umfleet, 621 S.W.3d at 27 (quoting Ahart, 609 S.W.3d at 518).
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L Point Three—Admission of Hearsay Testimony
Point Three posits the trial court erred in admitting A.H.’s Hearsay Statements under the
exception for forfeiture by wrongdoing. In particular, Hartwein asserts the State failed to prove
that Hartwem procored A.H.’s unavailability w1th the intent to prevent him from testifying at
trial, and therefore the trial court erred in applymg the exceptlon
A Preservatron and Standard of Rev1ew

As a threshold matter, Hartwein suggests Point Three was preserved through her pretrial

objections argued before the trial court in the motion hearing and again in her motion for new

——

3 7
trial. The State counters that only plain-error review is appropriate because Hartwein did not

>

renew her objection when the contested testimony was introduced during trial, \Hartwein

contends that the tr1a1 court granted her a continuing objection at the pre-trial motion hearing.
To support her claim, Hartwein points to an exchange during the pre-trial hearing on the State’s
motion to include A.H.’s Hearsay Statements in which Hartwein objected, on grounds of
relevance, to Sergeant Weeke’s testimony that he learned of Hartwein’s alleged court-order
r/iolation through Sergeant Myers. In her objection, Hartwein explained that the only relevant

information to whether she was preventing A.H. from testifying at trial with the requisite intent

to keep him from testifying agalnst her was her present behavior and actions as opposed to

-

ev1dence from three years ago. The trial court overruled her objection. Hartwein then requested

—_— =
an “ongoing objection to any of the evidence that happened previously,” and the trial court

granted her request. On appeal, Hartwein maintains that her ongoing relevance objection to any
previous evidence at the motion hearing preserved her objection to A.H.’s Hearsay Statements at

trial on the same grounds alleged in Point Three, relying on State v. Flieger, 776 S.W.2d 25, 28

(Mo. App. E.D. 1989) (finding the defendant preserved his objection to privileged
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communications with his ex-wife where the defendant specifically requested a continuing

objection at a pretrial hearing):- However, we find the record insufficient to establish that

Hartwein was granted a continuing objectidn to A.H.’s Hearsay Statements effective through

trial. We recognize that converting a pre-trial objection into a continuing objection “represents
\—q

an appropriate method by which one can preserve issues for appeal.” State v. Beishline, 926

S.W.2d 501, 508 (Mo. App. W.D. 1996) (internal citation omitted) (finding that a defendant may.
convert a motion-mwp__ﬁg_gymge into a continuing objection to the admission of the

contested evidence at trial); but see State v. Christian, 184 S.W.3d 597, 605 n.1 (Mo. App. E.D.

2006) (internal citations omitted) (noting “a ‘continuing objection’ presupposes an initial
objection to all questions in a given line of questioning . . . [and] [t]his initial objection must be

made at trial to preserve a claim for review”). However, in her opening brief, Hartwein did not

refer to the portion of the record containing her request for an “ongoing objection” in her

w of preservation, and we are not persuaded the record made clear that she was seeking

an objection to A.H.’s Hearsay Statements, which the State had not yet attempted to introduce, or

that seeking a continuing objection would be effective to preserve the issue not only throughout

the hearing but through trial. The record does not establish that the trial court’s grant of an

e

ongoing objection to all previous evidence reflected conversion of a pfe-trial objection to A.H.’s

Hearsay Statements into a continuing objection effective through trial) See Christian, 184
—— .

'S.W.3d at 605 n.1 (finding the record did not support the defendant’s claim that he had a

continuing objection even though there was pre-trial discussion about whether certain other of

defendant’s statements would be admifted).

— -t

Because Hartwein did not establish a continuing objection and did not preserve her

objection at trial, we may review Point Three only for plain error under Rule 30.20. See State v.

Ju—
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Schneider, 483 8.W.3d 495, 504 (Mo. App. E.D. 2016) (internal citation omitted) (“Failure to
make a specific objection to the evidqnce at the time of its attempted admission waives the claim
for appeal.”). Indeed, “Missouri courts strictly apply these principles based on the notion that
trial judges should be given an opportunity to reconsider their prior rulings against the backdrop
of the evidence actually adduced and in light of the circun?stances that exist when the questioned
evidence is actually proffered.” Id. (internal quotatiqn omitted).

The State asks us to decline plain-error review because Hartwein failed to object to the |

Hearsay Statements as a matter of trial strategy. See State v. J ohnson, 284 S.W.3d 561, 582

(Mo. banc 2009) (internal citation omitted); State v. Shigemufa, 552 S.W.3d 734, 745 (Mo. App.
E.D. 2018) (internal citation omitted). “Plain error review is waived when ‘counsel has

affirmatively acted in a manner precluding a finding that the failure to object was a product of

| inadvertence or negligénce.”’ Johnson, 284 S.W.3d at 582 (internal quotation omitted). “Plain
error review does not apply when ‘a party affirmatively states that it has no objection to evidence
an opposing party is attempting to introduce’ or for a trial strategy reason.” 1d. (emphasis
added);' Shigemura, 552 S.W.3d at 745 (internal quotation omitted). Here, the State suggests

Hartwein affirmatively acted in a manner that precludes finding the failure to object was |

inadvertent, given that Hartwein may have strategically decided to forgo objections to A.H.’s

(”m\ R

hearsay statements in order to allow for the admission of other statements by A.H. that were

.favorable to the defense.

The record shows that Hartwein vigorously defended against the State’s pretrial motion
to admit the Hearsay Statements and later included the objection in her motion for new trial. At
trial, althdugh not objecting when the Hearsay Statements were offered into evidence by the

State, Hartwein did not affirmatively state she had no objection to A.H.’s Hearsay Statements or
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otherwise acquiesce to the introduction of the Hearsay Statements. ';Sié Johnson, 284 S.W.3d at
582 (noting that affirmatively stating “no objection” constitutes self-invited Waiviﬁg
discretionary plain-error review). We are not persuaded from the record that Hartv\vein’s' Cross-
examination into the substance of the Heérsay Statements clearly demonstrated a strategic
decision not to contest their_ admission into evidence. See Shigemura, 552 S.W.3d at 745
(finding the defendant waived plain-error review by not obj ectiﬁg to the confidential-tip
testimony as a strategy to allow the limited testimony in throuéh the State’s direct examination,
then deliberately reiterating and expanding on the complained-of testimony during cross-
examination in an attempt to show the jury that the officers were predetermined to arrest the

defendant). The Hearsay Statements were damaging to Hartwein for the charged offenses. We

———

wmtme her cross-examination as an attempt to mitigate their impact by focusing on certain

details in the testimony relevant to A.H.’s living conditions with Father that were favorable to
— - \\_.

her case. Additionally, while the State points to other hearsay testimony by A.H. on the subject
V ° . . \

» of his home life with Father that Hartwein elicited from other witnesses—including A.H.’s text .

— )

RNy

_messages to Father, A.H.’s statements to the assistant principal at a school meeting, and AH.’s

statements to his friend—the State was free to object to such testimony, and we do not find the
N —— e - - - ~ N

testimony necessarily indicative of an overarching trial strategy suggesting Hartwein

affirmatively waived plain-error review of her pretrial and pbst-tria_l claims contesting admission
of the Hearsay Statements. \Hartwein’s failure to renew her objection during trial is problematic,

but does not automatically suggest a strategy of self-invited error. To find otherwise would
require us to speculate as to counsel’s trial strategy, for which we have no testimony in the
record nor any conclus1ons ofa trlal or motion court to rev1ew asina post—conv1ct10n case. See,

e.g., Stevens v. State, 353 S.W.3d 425 431 (Mo. App S.D. 201 1) (internal citation omitted)
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(“We do not employ hindsight in reviewing matters of trial strafegy[.]_f’). Because the record

does not clearly show an affirmative strategic decision for the failure to object at trial, and
{

because the issues of law were fully Br;efed and considered before the trial court, we proceed

with plain-error review. See Johnson, 284 S.W.3d at 582 (internal citation omitted).

“Unpreserved issues can only be reviewed for plain error, which requires a finding that

. F

manifest injustice or'a miscarriage of justice has resulted from the trial court error.” Stafe v.

Brandolese, 601 S.W.3d 519, 534 (Mo. banc 2020) (internal quotation omitted). The first step of
plain-error review is to determine whether the trial court committed an error that was “evident,
obvious, and clear.” Shigemura, 552 S.W.3d at 744 (internal quotation omitted). Only if we find

such error do we next consider “whether ‘a manifest injustice or miscarriage of justice has,

indeed, occurred as a result of the error.” Id. (internal quotation omitted). Although we review |
e o 220 220l O IO eITor. | A Ty

the claim overall for plain error, “whether a criminal defendant’s rights were violated under the con \(bnmm

3 EXVREN 0’5\’
. . A
Confrontation Clause . . . is a question of law that this Court reviews de novo.” State v. ﬁ“‘:’;
. N o)

Buechting, 633 S.W.3d 367, 376 (Mo. App. E.D. 2021) (quoting State v. March, 216 S.W.3d

663, 664—65 (Mo. banc 2007)) (alteration in original).

B. A.H.’s Hearsay Statements were Testimonial

Recognizing the hearsay nature and Confrontation Clause implications of A.H.’s out-of-
court statements, the State made a pre-trial motion requesting the Court to allow admission of
A.H.’s Hearsay Statements under the exception of forfeiture by wrongdoing. On appeal, the
State disputes whether the Hearsay Statéments were testimonial in nature so as to trigger the

. protection of the Co

The Confrontation Clause of the Sixth Amendment to the United States Constitution bars

admission of unconfronted testimonial statements of a witness who does not appear at trial.

32
AL




»

‘Buechting, 633 S.W.3d at 376 (citing U.S. Const. Amend. V1.). ““‘Hearsay’ is any out-of-court

statement that is used to prove the truth of the matter asserted and that depends on the veracity of

the statement for its value.” Id. (internal citation omitted). “The Supreme Court of the United

States has held that the Confrontation Clause prohibi

f testimonial statements of a

witness who did not appear at trial unless [the witness] was unavailable to testify, and the

defendant had had a prior opportunity for cross-examination.”” State v. Cooper, 509 S.W.3d

854, 857-58 (Mo. App. S.D. 2017) (quoting Crawford v. Washington, 541 U.S. 36, 53-54
(2004)). “Tt is the testimonial character of the statement that sepafates'it from other hearsay that,
while subject to traditional limitations upon hearsay evidence, is not subject to the Confrontation

Clause.”. Id. at 858 (quoting Davis v. Washington, 547 U.S. 813, 821 (2006)).

“The Confrontation Clause analysis thus centers on whether the particular evidence at

issue is ‘testimonial’ in nature.” Id. (quoting Glass v. State, 227 S.W.3d 463, 472-(Mo. banc

2007)). “[]A] testimonial out-of-court statement is not admissible against the defendant under th

Confrontation Clause unless the requirements of Crawford v. Washington, 541 U.S.36[]-

Lﬁz\om), are met.” Brandolese, 601 S.W.3d at 535 (internal citation omitted).)- Missouri courts

have held that hearsay statements made to police officers are not testimonial when made in the
course of police questioning whére the primary purpose is to respond to an ongoing emergency.
State v. Burns, 478 S.W.3d 520, 526 (Mo. App. E.D. 2015) (quoting Davis, 547 U.S. at 822). -

But hearsay statements made to police “are testimonial when the circumstances objectively
| | ¥ & xRS xX
indicate that there is no such ongoing emergency, and that the primary purpose of the
& AR XX >roepsREZHRISEREXXLE T
interrogation is to establish or prove past events potentially relevant to later criminal
o 3K P B
prosecution.” Cooper, 509 S.W.3d at 858 (quoting Davis, 547 U.S. at 822) (emphasis added);
=S .

 Bums, 478 S.W.3d at 526 (quoting Davis, 547 U.S. at 8§22).
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Here, the State submits that the record demonstrates A.H.’s Hearsay Statements to the
police officers were not testimonial because they were offered for the primary purpose of
explaining the police officers’ emergency response. Specifically, police officers had been called

to the school to assist when Hartwein showed up at the school to pick up A.H. The Hearsay

Statements were elicited from A.H. only after A.H. showed distress and refused to get off the
school bus at the bus stop by Father’s house. In Cooper, the victim’s statements to police were

elicited after the victim had already identified the defendant as a suspect at the scene and was
asked what had happened. Cooper, 509 S.W.3d at 858. The statements in Cooper were deemed
testimonial in nature because the primary purpose of the police officer’s questioning was not at

that point to assist in an ongoing emergency but instead to investigate the scene for the purpose

of gathering information to be used in criminal prosecution. Id. Here, similarly, even after the

police officers persuaded A.H. to get off the bus, they continued to interrogate him about past

* events involving his custodial situation with Hartwein suggesting their primary purpose at thafﬁ*
Y

ﬁ point was not respondlng to any ongomg emergency, but instead to investigate details relevant to

‘* a potential case against Hartwem See id. Because A.H.’s Hearsay Statements were testimonial,

we proceed in our analysis of whether Hartwein’s constitutional rights were violated. See ii

= \ N . \

(citing Davis, 547 U.S. at 822).

C. A.H.’s Hearsay Statements were Properly Admitted into Evidence

At the pretnal hearlng, both Hartweln and the State advanced their arguments regardmg
the applicability of the forfeiture-by-wrongdoing exception as discussed by the Supreme Court of

Missouri in State v. McLaughlin, 265 S.W.3d 257 (Mo. banc 2008). The exception, which has

since been codified by statute,’ provided “that ‘if a witness is absent by [the defendant s] own

3 Subsequent to the trial court’s evidentiary ruling in this case, the Missouri legnslature codified the forfeiture-by-
wrongdoing doctrine in Section 491,016, which now prov1des
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Wrongful p:ocurement, [the defendant] cannot corgiplain if competent evidence 1s aflmitted to
su;g)ply the place of th?t whig:h ﬁe hras kept away.” Buechting, 633 S.W.3d at 3‘77—78 V(quotin’g
McLaughlin, 265 S.W.3d at 271) (alteratione in original).

As noted above, the Confrontation Clause of the Sixth Arriendinent to the U.S.-
Constitution provides that “[i]n ail criminal prosecutioes, the accused shall enjoy the right . . . to
be confronted with the witnesses against him.” U.S. Const. Amend. VI. But this constitutional
protection is not absolute. '_“[T]he rule of forfeiture by wrongdoing (which we accept)

extinguishes confrontation claims on essentially equitable grounds[.]” Buechting, 633 S.W.3d at

377 (quoting Crawford, 541 U.S. at 62); see also United States v. Jackson, 706 F.3d 264, 269

(4th Cir. 2013) (“While the Confrontation Clause is fundamental.to our conception of a fair and

o——t

just system of criminal adjudication, so also is the vigorous and candid participation' of relevant

A

witnesses.”). Applying this exception, McLaughlin held that “[tJhe Constitution does not
guarantee an accused person against the legitimate consequences of his [or her] own wrongful
acts.” McLaughlin, 265 S.W.3d at 271 (intemal'qmtati'oh orfﬁtted). In McLaughlin, the State

charged the defendant with ﬁrst—degree murder of his ex-girlﬁiend, who had filed multiple

1. A statement made by a witness that is not otherwise admissible is admissible in evidence in a
criminal proceeding as substantive evidence to prove the truth of the matter asserted if, aﬁer a
hearing, the court finds, by a preponderance of the evidenice, that: .
(1) The defendant engaged in or acquiesced to wrongdoing with the purpose of causmg the
_unavailability of the witness; »
(2) The wrongdoing in which the defendant engaged or acquiesced has caused or substantially
contributed to cause the unavailability of the witness;
¢ (3) The state exercised due diligence to secure by subpoena or other means the attendance of the
witness at the proceeding, or the witness is unavailable because the defendant caused or acquiesced
in the death of the witness; and -
(4) The witness fails to appear at the proceeding.
2. In a jury trial, the hearing and finding to determine the admissibility of the statement shall be held
-and found outside the presence of the jury and before the case is submitted to the jury.

Section 491.016 (Cum. Supp. 2021). We apply the pre-codification case-law doctrine in our dlscuss1on whlle
remaining cognizant of the new statutory guidance. See Buechting, 633 S.W.3d at 371 n.4.
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protective orders against him. Id. The Supreme Court found the victim’s hearsay statements
égainst the defendant admissible under the forfeiture-by-wrongdoing exception because there
was sufficient evidpnce that defendant had killed victim to prevent her from testifying against
him. Id. at 272-73. Importantly, there must be a determination that _the defendant had the

requisite intent, as “[t]he forfeiture by wrongdoing doctrine applies ‘only when the defendant

engage[s] in conduct designed to prevent the witness from testifying.” State v, Ivey, 427 S.W.3d

854, 862 (Mo. App. W.D. 2014) (quoting Giles v. California, 554 U.S. 353, 359.(2008))
(emphasis in original).
In order for the forfeiture-by-wrongdoing exception to apply to the admission of A.H.’s

Hearsay Statements, the State was required to show by a preponderance of the evidence that

@rtwein procured A.H.’s unavailability for irfl) with the intent.to prevent A.H. from testifying.

See Davis, 547 U.S. at 833 (internal citation omitted) (noting “federal courts using Federal Rule
of Evidence 804(b)(6), which codifies the forfeiture doctrine, have generally held the .

Government to the preponderance-of-the-evidence standard”);® see also McLaughlin, 265 -

N,

S.W.3d at 271-72; Buechting, 633 S.W.3d at 377-78 (internal citations omitted)..
Hartwein first suggests the trial court failed to apply the proper intent test when ruling to

admit the Hearsay Statements following the motion hearing. We disagree. The parties’ .

handwritten order signed by the trial court_cjid not specify its findings as to Hartwein’s intent.

But the trial court is not required to make written findings of fact in issuing its admissibility

ruling and we presume the trial court knows and correctly applies the law.[ See Riley v.

Headland, 311 S.W.3d 891, 894 (Mo. App. S.D. 2010) (internal quotation omitted) (“{T]rial

judges are presumed to know the law and to apply it in making their decisions”). We are

¢ Section 491.016 has codified the preponderance-of-the-evidence standard for forfeiture by wrongdoing.
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persuaded from the record omhearin th,  trial applied the correct Jegal ;

istandard.i

Hartwein strongly arguesQllg absence of any evidence that supports a finding that }

[I:Ertweih»eaused AH.’s unavailabilify\in order to keep A.H. from testifying against her. This

argument fails because the record contains sufficient circurnstantial evidence to the contrary.

See Lehman, 617 S.W.3d at 847 (internal citation omitted) (noting the sufficiency of
circumstantial evidence to sustain conviction); Younger, 640 S:W.3d at 171 (quoting Williams,

405 S.W.3d at 599) (noting “[i]ntent can be established by circumstantial evidence or inferred

from surrounding facts”); Licata, 501 S.W.3d at 452 (quoting Hunt, 451 S.W.3d at 257) (noting
Pk Auitbad

intent “is typically inferred from circumstantial evidence”). The record shows the State

subpoenaed A.H. to testify at trial by serving Father, who had legal custody, although A . H.
‘\ z

officially fremained a missing person. |fAs a minor whom the police conside {{\:1 a missing person
L &SSP
' and who in the past had been living with Hartwein when missing from F ather s pustody, the ‘
,«&QQ‘S Mﬁzrb»&, /fo'fh H—yf:r
& (o0 inference that Hartwein procured A.H.’s unavailability is reasonable. es8um, plin (5

@-L( €al3\o -

At the motion hearing, the State adduced testunony from three police officers and A.H.’s

friend’s mother regarding Hartwein’s past interactions with police involving custody over A.H.
Specifically, during the February 2017 incident, 'HartWein arrived at the school lobby stating her

1ntent to retrieve A.H. 1n v1olat10n of the court order then followed A. H.’s bus route to Father’s

nelghborhood A.H. told officers he was supposed to go with her instead of going to Father’s

house that day, and further told officers that he and Hartwein generally made plans for her to

pick him up after school and that he had been living with her since October or November of the

. .
previous year. Testimony about calls for a runaway juvenile in 2019 showed A.H. was “home

Y

| again, gone again, home again, gone again,” as Officer Valenti described in opining that
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Hartwein had soniething to do with A.H.’s absence in the criminal Eroceedings. When A.H. was
supposed be with Father pursuant to court order, Hartwein went looking for him at his friend’s
house. (%Erg&'ﬁeekat Hartwem had’ coached AH.on what to say about why he
“did not want to live wﬁh F ather when they spoke in 2017, basing his assessment on A.H. using o) g
identical phrasing to Hartwein and being unable to personally describe the allegedly hazardous Mm& o
. e . . en $9y
lab in Father’s basement. Officer Valenti was suspicious about the contents of a written

staternent Hartwein brought to officers on A.H.’s behalf, instead of bringing A.H. to speak with

the officers. The written statement had portions whited out and contained terms like
‘..-—-—-—-——"""'a . .

“traumatized” that only Hartwein had used. The last time Officer Valenti had been able to speak

with A.H. was in 2019, and when he confronted A.H. about whether he was living with

Hartwein, A.H. responded, “Find the evidence.”

A reasonable fact-finder could infer from the record of the motion hearing that Hartwein
was keeping A.H. in her custody and preventing him from testifying in her case with the

requisite intent to prevent him from providing incriminating testimony against her. See

Buechting, 633 S.W.3d 377-78 (citing McLaughlin, 265 S.W.3d at 271). The incriminating

nature of the Hearsay Statements as to Hartwein’s guilt on the charged offenses was readily

¢ Ypparent, and indeed the Heafsay Statements were used at trial to support conviction as discussed

v /m Points One and Two. See id. While A.H, was sometimes uncooperative with police

questioning, such as when telling Officer Valenti to “[f]ind the evidence” of him living with
Hartwein when he was supposed to be living with Father, A.H. at other times displayed

forthrightness.| Given that A.H. admitted to living with Hartwein before, it was not merely

. Ak niRced
« speculative for the trial court tolinfer\that Hartwein sought to keep A.H. from testifying that he
. NJ

was in her custody when he was supposed to be living with Father. See Lehman, 617 S.W.3d at
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847 (citing Langdon, 110 S.W.3d at 811-12). The State also presented ¢ circumstantial evidence

tendmg to show Hartwein’s attempts@ontrol A.H.’s statements to ohce including coaching
h1m on how to descnb@;ondltlons with m prov1d1ng a statement ¢ @}

behalf that may have been edited or authored b@&/e also note that Hartwein did not F'S&S R

suggest an alternative reason for A.H.’s abgence from the criminal proceedmgs See Ivey, 427

S.W.3d at 863 (recognizing that “a witness’s absence can be procured by intimidation and
» SEn— '

harassment nosless effectively'than by secreting away or:murdei'ing the witne;sabut doubting -

@)lication of the forfeiture-by-wrongdoing exception where the child victim was declared

unavailable because testifying in the personal presence of her abuser would cause psychological
\___/——‘w

or emotional trauma, and ultimately ruling on other grounds).
~ ——————

The testimony concerning Hartwein’s past conduct with respect to AH.’s custod

‘ errnitted a reasonable inference that Hartwein had physical custody of A.H. at the'time of her

{

“§rial and was. keepmg him from appearmg and offenng 1ncr1m1nat1ng testlmon)iJSee Younger,

/

640 S.W.3d at 171 (quoting Thompso 538 S.W.3d at 393 (notmg “intent may be inferred from

@ defendant’s conduct before the act, from the act itself, and from defendant’s subsequenf

“

~conduct.”). Despite the absence of witness testimony that either Hartwem or A.H. afﬁrmatlvely

stated that Hartwein intended to keep A.H. from corhing to court to testlfy,Fgr;c evidence [of | -

[intent] is rarely available.”\ Licata, 501 S.W.3d at 452 (quotmg Hunt, 451 S. W.3d at 257)

Rather, the State presented sufﬁc1ent evidence regardlng the surroundmg cucumstances of

A.H.’s unavailability and Hartwein’s involvement therein to show by a preponderance of the

- evidence that Hartwein had the intent to keep A.H. from tesufymg agamst her. Seeid.; see also

ce,ﬁ(?\ Lol “’/\P\”&L"Q25
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Lehman, 617 S.W.3d at 847 (internal citation omitted).
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application. Our analysis comports with similar interpretations of the forfei’!cure-by-wrongdoingv

Further, the State did not need to prove Hartwein’s exclusive intent in causing A.H.’s

unavailability was to prevent him from providing incriminating testimony. Rather, the

forfeiture-by-wrongdoing exception applies even when a defendant may have multiple

motivations for making a witness unavailable. See, e.g., Jackson, 706 F.3d at 269. Jackson
summarized relevant state and federal jurisprudence on the non-exclusivity of intent under the
forfeiture-by-wrongdoing doctrine:

For instance, the First Circuit has explicitly stated that “it is sufficient in this regard
to show that the evildoer was motivated in part by a desire to silence the witness;
the intent to deprive the prosecution of testimony need not be the
actor’s sole motivation.” United States v. Houlihan, 92 F.3d 1271, 1279 (1st Cir.
1996) (emphasis in original). And in a post-Crawford decision, the D.C. Circuit
concluded that imposing an exclusive-intent requirement would have the “perverse
consequence” of “allowing criminals to murder informants and thereby prevent
admission of the informants® statements—just so long as the criminal could show
that the intent was retaliation (which the criminal almost always could do).” United
States v. Martinez, 476 F.3d 96%, 966 (D.C. Cir. 2007); see also, e.g., People v.
Banos, 178 Cal. App. 4th 483, 100 Cal.Rptr.3d 476, 493 (2009) (“It strikes us as
illogical and inconsistent with the equitable nature of the [forfeiture-by-
wrongdoing exception] to hold that a defendant who otherwise would forfeit
confrontation rights by his wrongdoing (intent to dissuade a witness) suddenly
regains those confrontation rights if he can demonstrate another evil motive for his
conduct.”), cert. denied, —UsS. , 130 S.Ct. 3289, 176 L.Ed.2d 1195 (2010).

Id. Consequently, while Hartwein may have expressed or had other justifications for preventing
=4 VA Q f"\/o’\(l\re-— Q}JL Q o éj(‘ g2

AH. from appearmg to testlfy—such as thgEe_cEfx_Ii or to keep him away from Father—such

other motivation does not preclude a ﬁndmg that Hartwein also intended to prevent AH. from

offering festin’mny that would incrir_ninété her on the charged offenses. See id.

Likewise, we are not persuaded that the forfeiture-by-wrongdoing exception cannot or

should not be applied in cases involving criminal charges of interference with custody. Althoug

the exception is most commonly applied in murder cases, the newly enacted Section 491.016

simply states the exception applies in “criminal proceedings” and does not otherwise limit its
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excep;:ion in other states. See also. e.g., State v. Shaka, 927 N.W.2d 762, 669-70 (Minn. App.

2019) (holding in a Minnesota case involving the violation of a domestic abuse no-contact order
that the forfeiture-by-wrongdoing exception applied because circumstantial evidence supported
finding that the defendant’s calls to his 'family members caused the wife nbt to appear to testify

at trial); Briftain v. State, 766 S.E.2d 106, 115 (Ga. App. 2014) (holding in a Georgia assault and

kidnapping case that forfeiture-by-wrongdoing exception applied to the admission of the victim’s
recorded testimony where the victim—a single mbthe_r to three children—had been missing for
years and other witnesses testified to foul play involved in her disappearance).

Given the cirqumstantial evidence within the evidentiary record, we find the trial court

did not err in adr‘nitting the Hearsay Testimony under the exception for forfeiture by wrongdoing.

See Buechting, 633 S.W.3d at 376. Because the circuit court committed no erroring admitting

the Hearsay Statements into evidence, we need not evaluate whether the alleged error resulted in

w. See Shigemura, 552 S.W.3d at 744 (internal quotation omitted). Point Three
is denied. B
Conclusion -
The judgment of the trial court is affirmed in part and ;eversed and remanded in part. We
reverse the j‘u'dglment of coﬁviction on Coupt I andenter judgment of chvic_tion (.)n-t_he lesser-
in;:luded offenxsen Qf aﬁempted interference ﬁth custody We Aafﬁrm the judgment in other |

respects. We remand to the trial court for sentencing consistent with this opinion.

b A Ol

- KpRT S. ODENWALD, Presiding Judge

Kelly C. Broniec, J., concurs.
John P. Torbitzky, J., concurs.
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IN THE ELEVENTH JUDICIAL CIRCUIT, STATE OF MISSOURI

-
Judge or Division: Case Number: 1911-CR02489-01
DANIEL G PELIKAN
Change of Venue
DIV7 Fl L
County: ED
Case Number; DE C 1 4 i
Offense Cycle No: A3067062 ’ 2020
State of Missouri Proggcqt_ing Attorney/MO Bar IRCUIT CLERK
vs TIMOTHY A LOHMAR 48856 S?.R&ARLES CO.
Defendant: Defense Attorney/MO Bar et
OGERTA HELENA HARTWEIN RICHARD PAGE HEREFORD
39667
DOB: 25-JAN-1977 SSN: XXX-XX-4807 SEX: F | Appeal Bond Set Date:
| Pre-Sentence Assessment Report Ordered Amount:
. (Date File Stamp)
[l Pre-Sentence Assessment Report Waived
Judgment
Count No. 1 Count No. 2 Count No.
Charge Description: Interference With Custody | Charge Description: Interference With Custody | Charge Description:
- Removed From State Charge Code: 565.150-002Y19791099.0 Charge Code:
Charge Code: 565.150-001Y20171099.0 Statute: 565.150 Statute:
Statute: 565.150 Date of Offense: 02-21-2017 Date of Offense:

Date of Offense: 06-14-2019

[0 Misdemeanor [ Felony

Cass JOODOXMO
A B C D E Unclassified

On the above count, it is adjudged that the
defendant has been:

[] Found Guilty upon a plea of guilty
Found Guilty by a jury/court

[ Dismissed/Nolle Pros/Found Not Guilty

Misdemeanor [] Felony

Cass XOOOOO
’ A B C D E Unclassified

On the above count, it is adjudged that the
defendant has been:

[ Found Guilty upon a plea of guilty

X Found Guilty by a jury/court

[J Dismissed/Nolle Pros/Found Not Guilty

O Misdemeanor [] Felony

OoOoooogd
A B C D E Unclassified

Class

On the above count, it is adjudged that the
defendant has been:

[] Found Guilty upon a plea of guilty

[] Found Guilty by a jury/court

[0 Dismissed/Nolle Pros/Found Not Guilty

The defendant has been found beyond a reasonable doubt to be a:

[ Persistent Sexual Offender (566.125 RSMo)

[ Persistent Drug Offender (579.170 RSMo)

[ Persistent Misdemeanor Offender (558.016 RSMo)
[ Persistent Offender (558.016 RSMo)

[ Persistent Assault Offender (565.079 RSMo) -

[ Persistent Offender (Intoxication-related Traffic Offense)
(577.001 RSMo)

[J Aggravated Offender (577.001 RSMo)
[C] Chronic Offender (577.001 RSMo)

[] Habitual Offender (577.001 RSMo)
X Not Applicable

on JURY VERDICT - 9-23-2020

(] Predatory Sexual Offender (566.125 RSMo)
[ Prior Drug Offender (579.170 RSMo)

{1 Dangerous Offender (558.016 RSMo)

[ Prior Offender (558.016 RSMo)

{71 Prior Assault Offender (565.079 RSMo)

(] Prior Offender (Intoxication-related Traffic Offense)
(577.001 RSMo)

[ Aggravated Boating Offender (577.001 RSMo)
[] Chronic Boating Offender (577.001 RSMo)
[[] Habitual Boating Offender (577.001 RSMo)
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|
The Court:’ . .

I
Informs the-defendant of verdict/finding, asks the defendant whether he/she has anything to say why judgment should not be pronounced, and

finds that no sufficient cause to the coritrary has been shown or appears to the court. l

Xl Defendant has been advised of his/her rights to file a motion for post-conviction relief pursnant to Rule 24.035/29.15 and the court has found

[7 Probable canse X Noprobable cause

to believe that'defendant has received ineffective assistance of counsel.

[ Finds the defendant has pled or been found guilty of a darigerous felony, as defined in section 556.061, RSMo, and if committed to the
Departmient of Corrections, must serve at least 85% of the sentence. )

[ Finds the défendant has pled or been found guilty of an offense for which probation and parole are not authorized.

]

(O Finds the defendant has pled or been found guilty of an offense that is subject to lifetime supervision pursuant to section 217.735 or 559.106

RSMo, and defendant must be supervised by Missouri Board of Probation and Parole for the duration of natural life, unless terminated afier
offender reaches age 65 or older.

[ Finds the defendant has pled or been found gul[ty of an offense that is subject to an extended term of imprisonment.

On count 1, the Court:

O Suspends imposition of sentence. Defendant is placcd on probation for a period of under the
supervision of - Defendant shall comply with the conditions set forth in the separate Order of
Probation.

[X Sentences and commits the defendant to the custody of MDOC for a period of 4 YEARS . Sentence to be served

& Concurrent [ Consecutive  with CT 2.

0 »Suspends execution of séntence. Defendant is placed on probation for a period of ' _ under the
supervision of . Defendant shall comply with the conditions set forth in the separate Order of
Probation. : :

[J Fines the defendant $. The court stays $ with the remainder due by (date).

On count 2, the Court:

[0 Suspends imposition of sentence. Defendant is placed on probation for a period of ' under the
supervision of ___. Defendant shall comply with the conditions set forth in the separate Order of
Probation.

BJ  Sentences and commits the defendant to the custody of SCCJ for a period of 1 YEAR . Sentence to be served

4 Concurrent [ Consecutive  with CT 1. L ) ' o

[0 Suspends execution of sentence. Defendant is placed on probation for a period of ‘ under the
supervision of -___. Defendant shall comply with the conditions set forth in the separate Order of
Probation.

[]  Fines the:defendant $ . The court stays$ . ..,. ‘with the remainder dueby . _ (date_).

On count , the Court: ST

| Suspends lmposmon of sentence. Defendant is placed on probation for a period of under the
supervision of - Defendant shall comply with the conditions set forth in the separate Order of
Probation. :

[0 Sentences and commits the:defendant to the custody of for a period of . Sentence to be served

I:l Concurrent [0 Consecutive  with .

D Suspends execution of sentence. Defendant is placed on probation for a period of under the
supervisionof ____ - Defendant shall comply with the conditions set forth in the separate Order of
Probation.

[J Fines the defendant § . The court stays $ with the remainder due by ' (date).

R2
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The Court orders:
w

Xl The clerk to deliver a certified copy of the judgment and commitment

o

a

Oox 0O

a

to the sheriff.

Clerk to send certified copy of the judgment or order to Children’s
Division and prosecuting attorney. Children’s Division shall list the
individual as a perpetrator of child abuse or neglect in the central

registry.
The sheriff to authorize one additional officer/guard to transport
defendant to the Department of Corrections.

That judgment is entered in favor of the state of Missouri and against
the defendant for the crime victims compensation find for the sum of
J s10.00 [X $46.00 (] $68.00.

[ Satisfied BJ Unsatisfied

Judgment for the State of Missouri and against the defendant for
appointed counsel services in the sum of § .

[ Satisfied [J Unsatisfied
Judgment for restitution in the sum of $

[ Satisfied '[:] Unsatisfied
Costs taxed against DEFENDANT _
Costs waived.

Defendant to report immediately to the MDOC -ST CHARLES
COUNTY JAIL for fingerprinting, The Defendant is ordered to
submit to the fingerprinting, and is further ordered to provide all
information necessary for the officer taking the fingerprints to fully
complete all identification and photograph portions of the standard
fingerprint cards.

Defendant to register as a sex offender with the chief law enforcement
official of the county or city not within a county in which he/she resides
within three (3) days of conviction, release from incarceration, or
placement on probation.

[0  §217:362 RSMo Court Ordered Long-Term Substance Abuse
Program

[0 §559.115.2 RSMo General Population ;
Department of Corrections shall provide a report and
. recommendation whether probation should be granted.

The court recommends placement into a Department of Corrections
120-day program pursuant to §559.115:

[ Institutional Treatment Program (§559.115.3)
Department of Corrections shall provide a report and may
provide recommendations whether probation should be granted
30 days prior to the probationary release date.
‘(Statutory Discharge)

]  Shock Incarceration Program (§559.115.3)
Department of Cotrections shall provide a report and may
provide recommendations whether probation should be granted
30 days prior to the probationary release date.
(Statutory Discharge)

[0  Sexual Offender Assessment (§559.115.5)
(Mandatory if the Defendant has pled guilty or been found
guilty of sexual abuse, class B felony.) Upon completion of the
assessment, Department of Corrections shall provide a report
and may provide recommendations whether probation should
be granted.

O §217.785 RSMo Non-Institutional Post Conviction Drug

Treatment Program

§217.785, RSMo Institutional Post Conviction Drug Treatment

Program

{1 Pursuant to RSMo § 558.019 and County Ordinance 16-106
Defendant is assessed a county law enforcement restitution fund
judgement of § (Not to exceed $100.00).

O

The court further orders:

[] Defendant is placed on house arrest with electronic monitoring'for a period of

[J All costs associated to the electronic monitoring shall be charged to the defendant.
[] Defendant is unable to afford the costs associated with electronic monitoring. All costs associated with electronic monitoring will be paid by the

county commission.

SoOrdered:

12-14-2020

PR T—

~DANIEL G PELIKAN 34294

I certify that the above is a true copy of the original Judgment and Sentence of the court in the above cause, as it appears on record in my office.

(seal)

Issued on -

ate

WVEITE:- COUNT YELCOW - JHENEFS M OISOk D @Rk S i i@LE

i
I
i
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STATE OF MISSCURI ) v :
) ss. :

County of St. Charles ) :

'
i
:
|
1

|

IN THE 11t JUDICIAL CIRCUIT COUR’i‘, STATE OI'T MISSOURI
DATE: December 14,}2020

STATE OF MISSOURI : Chargiﬁg'
PLAINTIFF Interference With Custody - Removed From
VS. State
Interference With Custody
OGERTA HELENA HARTWEIN ‘
DEFENDANT

Case LD.: 1911-CR02489-01

Comes now Daniel Keen, Director of Corrections forVSt; Charles County, Missouri, and his application and
for cause shown, it is by the Court ordered that said Director and/or the Sheriff of St. Charles County be
allowed one extra guard to assist him in transporting the above name Defendant OGERTA HELENA
HARTWEIN
to the STATE DEPARTMENT OF CORRECTIONS to which institution said Defendant has this day been

sentenced for the crime above named.

STATE OF MISSOURI )
' ) ss.
County of St. Charles )
I, Cheryl Crowder, Clerk of the Circuit Court in and for said County, hereby certify that the above is a true
copy of the order allowing the Director of Corrections and/or the Sheriff of St. Charles County an extra guard

in the above entitled cause as the same remains of record in my office.

Witness my hand as Clerk, and the seal of said Court, at office in the City of St. Charles, in said County and .
State, this __ [ dayof __DEC  20.8) .

Lheryl  Lrowder
Clerk, Cifcuit Court,
St. Charles County, Missouri

1
|
!
]
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IN THE 11* JUDICIAL CIRCUIT COURT, STATE OF MISSOURI

STATE OF MISSOURI | I
Plaintiff Case LD. : 1911-CR02489-01

VSs.

OGERTA HELENA HARTWEIN
Defendant

DIRECTOR OF THE ST. CHARLES COUNTY DEPARTMENT OF CORRECTIONS
ENDORSEMENT OF COMMITMENT

1, Daniel Keen, the Director of fhe St. Charles County Dep‘artmént of Cdrréctions, being the person required
by law to deliver the above convict to the State Department of Corrections, hereby endorse this commitment
that the convict spent in the St. Charles County Departmeht of Corrections ___days, and I further

endorse that the above convict spent days in the St. Charles County Départment of Corrections

prior to his conviction and sentence which the Court has ordered to be calculated as a part of this sentence.

Entered jail:

to to to to to

Sentenced: 12-14-2020

Delivered to the State Department of Corrections:

Daniel Keen, Director
St. Charles County Department of Corrections

Signed:

B5




IN THE ELEVENTH JUDICIAL CIRCUIT, STATE OF MISSOURI

Judge or Division:

Case Number: 1911-CR02489-01

DANIEL G PELIKAN Change of Venue
DIV7
County:
Case Number:

Offense Cvcle No: A3067062

FILED

A B C D E Unclassified

On the above count, it is adjudged that the
defendant has been:

{1 Found Guilty upon a plea of guilty

X Found Guilty by a jury/court

[J Dismissed/Nolle Pros/Found Not Guilty

State of Missouri Prosecuting Attorney/MO Bar GCT 3 i 2022
vs TIMOTHY A LOHMAR 48856
Defendant: Defense Attorney/MO Bar CIRCUIT CLERK
OGERTA HELENA HARTWEIN JONATHAN THEODORE ST. CHARLES COUNTY
STERNBERG 59533
DOB: 25-JAN-1977 SSN: XXX-XX-4807 SEX: F | Appeal Bond Set Date:
O Pre-Sentence Assessment Report Ordered A mox-mt' ,
] (Date File Stamp)
[] Pre-Sentence Assessment Report Waived
mendkj Judgment
Count No. 1 ) Count No. 2 Count No.
-Charge Description: Interference With Custody | Charge Description: ATTEMPTED Interference | Charge Description:
" Charge Code: 565.150-001Y20171099.0 With Custody Charge Code:
Statute: 565.150 Charge Code: 565.150-002Y19791099.1 Statute:
Date of Offense: 06-14-2019 Statute: 565.150 Date of Offense:
Date of Offense: 2-21-2017
[J Misdemeanor [X] Felony X Misdemeanor [] Felony [J Misdemeanor [] Felony
cass OOOOKXKO Cess OXOOOO cass OOOOMO0

A B C D E Unclassified

On the above count, it is adjudged that the
defendant has been: ’

L] Found Guilty upon a plea of guilty

X Found Guilty by a jury/court

[[] Dismissed/Nolle Pros/Found Not Guilty

A B C D E Unclassified

On the above count, it is adjudged that the
defendant has been:

[ Found Guilty upon a plea of guilty

[ Found Guilty by a jury/court

[ Dismissed/Nolle Pros/Found Not Guilty

The defendant has been found beyond a reasonable doubt to be a:

[[1 Persistent Sexual Offender (566.125 RSMo)
(1 Persistent Drug Offender (579.170 RSMo)

[ Persistent Misdemeanor Offender (558.016 RSMo)

[ Persistent Offender (558.016 RSMo)
[ Persistent Assault Offender (565.079 RSMo)

[ ] Persistent Offender (Intoxication-related Traffic Offense)

(577.001 RSMo)
3 Aggravated Offender (577.001 RSMo)
[] Chronic Offender (577.001 RSMo)
[] Habitual Offender (577.001 RSMo)
X Not Applicable

on .

[] Predatory Sexual Offender (566.125 RSMo)

[ Prior Drug Offender (579.170 RSMo)

[T] Dangerous Offender (558.016 RSMo)

[] Prior Offender (558.016 RSMo)

[] Prior Assault Offender (565.079 RSMo)

[ Prior Offender (Intoxication-related Traffic Offense)

(577.001 RSMo)

[] Aggravated Boating Offender (577.001 RSMo)
[1 Chronic Boating Offender (577.001 RSMo)
{] Habitual Boating Offender (577.001 RSMo)

-6 -



The Court:

X Informs the defendant of verdict/finding, asks the defendant whether he/she has anything to say why judgment should not be pronounced, and
finds that no sufficient cause to the contrary has been shown or appears to the court.

X Defendant has been advised of his/her rights to file a motion for post-conviction relief pursuant to Rule 24.035/29.15 and the court has found
[ Probable cause X No probable cause

to believe that defendant has received ineffective assistance of counsel.

[ Finds the defendant has pled or been found guilty of a dangerous felony, as defined in section 556.061, RSMo, and if committed to the
Department of Corrections, must serve at least 85% of the sentence. '

[TJ Finds the defendant has pled or been found guilty of an offense for which probation and parole are not authorized.
[J Finds the defendant has pled or been found guilty of an offense that is subject to lifetime supervision pursuant to section 217.735 or 559.106,
RSMo, and defendant must be supervised by Missouri Board of Probation and Parole for the duration of natural life, unless terminated after

offender reaches age 65 or older.

7] Finds the defendant has pled or been found guilty of an offense that is subject to an extended term of imprisonment.

On count 1, the Court:

[] Suspends imposition of sentence. Defendant is placed on probation for a period of under the
supervision of . Defendant shall comply with the conditions set forth in the separate Order of
Probation.

DX Sentences and commits the defendant to the custody of MDOC for a period of 4 YEARS . Sentence to be served

[R Concurrent  [] Consecutive with CT 2.

[] Suspends execution of sentence. Defendant is placed on probation for a period of under the
supervision of . Defendant shall comply with the conditions set forth in the separate Order of
Probation.

[0 Fines the defendant $ . The court stays $ with the remainder due by (daté).

On count 2, the Court:

[ Suspends imposition of sentence. Defendant is placed on probation for a period of under the
supervision of . Defendant shall comply with the conditions set forth in the separate Order of
Probation.

[X Sentences and commits the defendant to the custody of SCCJ_ for a period of 6 MONTHS . Sentence to be served

X Concurrent  [[] Consecutive with CT 1.

] Suspends execution of sentence. Defendant is placed on probation for a period of under the
supervision of . Defendant shall comply with the conditions set forth in the separate Order of
Probation.

(] Fines the defendant $ . The court stays $ with the remainder due by (date).

On count , the Court:

[ Suspends imposition of sentence. Defendant is placed on probation for a period of under the
supervision of . Defendant shall comply with the conditions set forth in the separate Order of
Probation.

[ Sentences and commits the defendant to the custody of for a period of . Sentence to be served

[J Concurrent  [] Consecutive  with .

[ Suspends execution of sentence. Defendant is placed on probation for a period of under the
supervision of . Defendant shall comply with the conditions set forth in the separate Order of.
Probation.

[] Fines the defendant $ . The court stays $ : with the remainder due by (date).

- 8-




The Court orders: : .
[J §217.362 RSMo Court Ordered Long-Term Substance Abuse

B The clerk to deliver a certified copy of the judgment and commitment Program
to the sheriff.

] Clerk to send certified copy of the judgment or order to Children’s
Division and prosecuting attorney. Children’s Division shall list the
individual as a perpetrator of child abuse or neglect in the central

[0  §559.115.2 RSMo General Population
Department of Corrections shall provide a report and
recommendation whether probation should be granted.

Tegistry. . : .
. . . The court recommends placement into a Department of Corrections
X gh;, sgenff to ;utgonze one adgglonal (_)fﬁcer/guard to transport 120-day program pursuant to §559.115:
efendant to the Department of Corrections.
(<] That judgment is entered in favor of the state of Missouri and against [J  Institutional Treatment Program (§559.115.3)
the defendant for the crime victims compensation fund for the sum of Department of Corrections shall provide a report and may
K $10.00 [J $46.00 [ $68.00. provide re(_:ommendations yvhether proba:iion should be granted
[ Satisfied [ Unsatisfied 2: t:;)g gnlg;t:h;k:eg epsrobamonary release date.
[J Judgment for the State of Missouri and against the defendant for
appointed counsel services in the sum of §, . {0 Shock Incarceration Program (§559.115.3)
Satisfied Unsatisfied Department of Corrections shall provide a report and may
D, o ~ provide recommendations whether probation should be granted
[J Judgment for restitution in the sumof$ . 30 days prior to the probationary release date.
[ Satisfied {7 Unsatisfied (Statutory Discharge)
Costs taxed against DEFENDANT ] [J  Sexual Offender Assessment (§559.115.5)
[0 Costs waived. (Mandatory if the Defendant has pled guilty or been found
[J Defendant to report immediately to the MDOC —ST CHARLES guilty of sexual abuse, class B felony.) Upon completion of the

assessment, Department of Corrections shall provide a report
and may provide recommendations whether probation should
be granted.

COUNTY JAIL for fingerprinting. The Defendant is ordered to
submit to the fingerprinting, and is further ordered to provide all
information necessary for the officer taking the fingerprints to fully
complete all identification and photograph portions of the standard N

fingerprint cards §217.785 RSMo Non-Institutional Post Conviction Drug

Treatment Program

[7] Defendant to register as a sex offender with the chief law enforcement ]  §217.785, RSMo Institutional Post Conviction Drug Treatment
official of the county or city not within a county in which he/she resides Program
within three (3) days of conviction, release from incarceration, or [] Pursuant to RSMo § 558.019 and County Ordinance 16-106
placement on probation. Defendant is assessed a county law enforcement restitution find
: judgementof$_ (Notto exceed $100.00).
The court further orders:

[ Defendant is placed on house arrest with electronic monitoring for a period of
(1 All costs associated to the electronic monitoring shall be charged to the defendant.
[[] Defendant is unable to afford the costs associated with electronic monitoring. All costs associated with electronic monitoring will be paid by the
county commission.

So Ordered: 4 - V

AMENDED ON 10-31-22

DANIEL G PELIKAN 34294

1 certify that the above is a true copy of the original Judgment and Sentencg of the court in the above cause, as it appears on record in my office.
J

(seal)

Issued on /07 7/" ﬁﬁ

Date

SWRTTE-COGIT WHEKOW-IHBNFFE Wit IOTHCUTOR GOud: BOBATON &P AHOEE
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STATE OF MISSOURI )
) ss.
County of St. Charles )

IN THE 11** JUDICIAL CIRCUIT COURT, STATE OF MISSOURI
DATE: October 31, 2022

STATE OF MISSOURI Charging:
P q DI .
LAINTIFF Interference With Custody
vs. ATTEMPTED Interference With Custody

OGERTA HELENA HARTWEIN
DEFENDANT
Case L.D.: 1911-CR02489-01
Comes now Daniel Keen, Director of Corrections for St. Charles County, Missouri, and his application and
for cause shown, it is by the Court ordered that said Director and/or the Sheriff of St. Charles County be
allowed one extra guard to assist him in transporting the above name Defendant OGERTA HELENA
HARTWEIN
to the STATE DEPARTMENT OF CORRECTIONS to which institution said Defendant has this day been

sentenced for the crime above named.

STATE OF MISSOURI )
) ss.
County of St. Charles )
I, Cheryl Crowder, Clerk of the Circuit Court in and for said County, hereby certify that the above is a true
copy of the order allowing the Director of Corrections and/or the Sheriff of St. Charles County an extra guard

in the above entitled cause as the same remains of record in my office.

Witness my hand as Clerk, and the seal of said Court, at office in the City of St. Charles, in said County and
State, this___3 |  day of 004 20 P .

Cheryl (Orowoks

Clerk, Cirtuit Court,
St. Charles County, Missouri

eputy Clerk
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IN THE 11* JUDICIAL CIRCUIT COURT, STATE OF MISSOURI

STATE OF MISSOURI

Plaintiff Case L.D. : 1911-CR(2489-01
Vs.

OGERTA HELENA HARTWEIN
: Defendant

DIRECTOR OF THE ST. CHARLES COUNTY DEPARTMENT OF CORRECTIONS
ENDORSEMENT OF COMMITMENT

I, Daniel Keen, the Director of the St. Charles Counfy Department of Corrections, being the person required
by law to deliver the above convict to the State Department of Corrections, hereby endorse this commitment
that the convict spent in the St. Charles County Department of Corrections days, and I further

endorse that the above convict spent days in the St. Charles County Department of Corrections

prior to his conviction and sentence which the Court has ordered to be calculated as a part of this sentence.

- Entered jail:

to to to to to

Sentenced: AMENDED ON 10-31-22

Delivered to the State Department of Corrections:

i

Daniel Keen, Director
St. Charles County Department of Corrections

Signed:

Per:

-B(S_



Supreme Court of Migsouri

en bane

SC99707

ED109444
May Session, 2022

State of Missouri,

Respondent,

vs. (TRANSFER) )

Ogerta Helena Hartwein,
Appellant.

Now at this day, on consideration of Appellant’s application to transfer the above-
entitled cause from the Missouri Court of Appeals, Eastern District, it is ordered that the said

application be, and the same is hereby denied.

STATE OF MISSOURI-Sct.

L, Betsy AuBuchon, Clerk of the Supreme Court of the State 6f Missouri, certify that
the foregoing is a full, true and complete transcript of the judgment of said Suprerhe Court,
entered of record at the May Session, 2022, and on the 30" day of August, 2022, in the

above-entitled cause.

IN TESTIMONY WHEREOF, I have hereunto set my
hand and the seal of said Court, at my office in the City of
Jefferson, this 30" day of August, 2022.

W Jon , Clerk
o Depury Clerk

AP?ENE\X C. 3 ci



EXHIBIT “1”
STATE OF MISSOURI )
)SS
COUNTY OF ST. CHARLES )
IN THE CIRCUIT COURT OF ST. CHARLES COUNTY, MISSOURI
FAMILY COURT DIVISION
IN RE THE MATTER OF: )
)
)
Ogerta H. Hartwem ) Cause No.: 0911-FC00896
Petitioner, )
)
Vs. ) Division No.: 5
) .
) H | E ;
Kirk M. Hartwein, ) ! , D ]
Respondent. ) ' FEB 420N
PARENTING PLAN Circuit Clerk

A , o ST.CHARLES COUNTY
L PHYSICAL CUSTODY AND VISITATION

1. Custody, visitation and residential time for the child with each parent shall
be at such times as the parties agree. In the event that the parties cannot agree (Mother)* e
[hereinafter “parent B*'] shall have custody, visitation or residential time as set forth L e
below in sub-paragraphs “A”, “B”, “C”, and “D”, the other parent [hereinafter “parent \i‘%ﬁ/
A”7 having all other time as her custody, visitation or residential time.

A. Weekend: Every other weekend beginning after school ends on Thursday
through and ending at the beginning of school on Monday; beginning the weekend
following the date of the judgment. If either parent’s holiday weekend, as set forth below
in sub-paragraph “D”, conflicts herewith then the parent losing their regular weekend
shall receive the other parent’s next regular weekend to thereafter be followed by the
original schedule so that each would have two (2) consecutive weekends.

B. Summer: Each Party shall have custody for four (4) consecutive weeks to
coincide with the child’s school summer vacation.

C. Weekday Visitation. Every other week (the week when there is no weekend
visitation) Mother shall have visitation from the end of school on Wednesday to the
beginning of school on Friday morning.

D. Holidays:
-
AZB
CRPPENDIX B - B3 .
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1. Holidays and special days herein shall prevail over weekend, weekday
and summer vacation set forth in sub-paragraphs “A”, “B” and “C” above. Birthday
periods shall not prevail whn in conflict with other Holiday and Special Days.

2. Mother shall have custody or visitation with the child on her birthday
and on Mother’s Day each year from 9:00 a.m. to 9:00 p.m.; plus “Holiday Group A” in
even-numbered years and “Holiday Group B” in odd-numbered yeats.

3. Father shall have custody or visitation with the child on his birthday
and on Father’s Day each year from 9:00 a.m. to 9:00 p.m.; plus “Holiday Group A” in
odd-numbered years and “Holiday Group B” in even-numbered years.

“HOLIDAY GROUP A”

BN

(a) President’s Day or Washington’s birthday (observed)
weekend from 5:00 p.m. on the Friday prior through

~ 6:00 p.m. Monday

(b) A period of six (6) days during the child or children’s
school Spring Break.

(c) Independence Day (July 4™) holiday from 5:00 p.m. the
‘next non-weekend day before to 9:00 a.m. the weekday
next following.

" (d) Columbus Day weekend from 5:00 p.m. the Fnday
prior through 6:00 p.m. Monday.

(¢) Christmas vacation from December 25™ at 10:00 a.m.

, through December 31 at 9:00 a.m.

(f) Each child’s birthday from 9:00 a.m. until 9:00 a.m. the
following day.

(2 Halloween (October 31) from 5:00 p.m. to 10:00 p.m.

“HOLIDAY GROUP B” ..

(a) Martin Luther King Day weekend from 5:00 p.m. the Friday
prior through 6:00 p.m. Monday.

(b) Memorial day weekend from 5:00 p. m. the Friday prlor through
6:00 p.m. Monday.

(c¢) Labor day weekend from 5:00 p.m. the Friday prior through
6:00 p.m. Monday.

(d) Thanksgiving weekend from 5:00 p.m. the Wednesday prior
through 6:00 p.m. Sunday.

(e) Christmas vacation from 5:00 p.m. the day the child or
children’s school Christmas vacation begins (or December 20™

. in the event the child or children are not enrolled in school)

through 10:00 a.m. on December 25™ and December 31
beginning at 9:00 a.m. through 8:00 a.m. the day the child or
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children’s schoo! Christmas vacation ends (or January 3 in the
event eh child or children are:not enrolled in school).

(f) The day prior to each child’s birthday beginning at 9:00 a.m.
through 9:00 p m. the day of the blrthday

1L LEGAL CUSTODY

2. Father shall have sole legal and sole physical custody of the minor child.
Father’s address shall be the legal address of the child for mailing and
educational purposes.

3. Communications: Each parent shall insure that the other parent is provided
with copies of all communications or information received from the child’s school, and if
a second copy of the communication is not provided by the school, shall make a copy for
the other parent. Each parent shall notify the other of any activity, such as school
conferences, programs, sporting and other special events, where the parents are invited to
attend and each shall encourage and welcome the presence of the other.

4. Child Not Involved in Court and Financial Communications: All court related
and financial communications between the parents shall occur at a time when the child is
not present and therefore, should not occur at the times of exchanges of the child or
during telephone visits with the child. Furthermore, the child shall not be used to deliver
any such court related or financial communication between the parties.

5. Medical Care Information: Each parent shall advise the other of any medical
‘emergency or serious illness or injury suffered by a child when in his or her custody or
during visitation as soon as possible after learning of the same and shall give the other
parent the details of said emergency, injury or illness and the name and telephone number
of the attending physicians, if any. Each parent will inform the other, before any routine
medical care, treatment or examination by a health care provider, of said provider’s name,
address and telephone number. Each party shall direct all doctors involved in any care
and treatment of the child to give the other parent all information regarding any medical
treatment or examination, if requested by a party

. 6., Child Care Provider: If both parents wﬂl need to use a child care provider
during penods of custody or visitation, they shall use ‘the same child care provider, unless
the distances between their residences or places of employment will make the use of the
same child care provider unreasonable.

7. Access to Records: Each parent shall be entitled to immediate access from
the other or from a third party to records and information pertaining to the child,
including, but not limited to medical, dental, health, child care, school or educational
records; and each shall take whatever steps necessary to insure that the other party has
such access.
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8. Activities to Not Conflict with Custody or Visitation: The parties shall use
their best efforts not to enroll the child in activities, particularly outside of school, which,
to the extent possible, are scheduled at times and places which avoid intérruption and
distuption of the custody and visitation time of the other party, unless consented'to by the
other parent.

9. Support: Child support shall be calculated pursuant to Form 1'43 Rule 88.01.

10. Health Care Costs: Respondent shall maintain a health benefit plan
covering the child. Respondent shall provide Petmoner with an insurance ID card for the
child. All health expenses incurred on behalf of the minor child, not covered by
insurance, shall be paid 50% by each parent. “Health expenses” shall be defined in
accordance with Internal.Revenue Code (1987) Section 213 “Medical, Dental, etc.,
Expenses” or any other section enacted in replacement, in addition or in substitution
thereof, and/or any Internal Revenue Regulation, including but not limited to Section
1.213-1 or any relevant Regulatlon enacted in replacement, in addition or in substitution
thereof, or any relevant Treasury Decision, Regulation or any Revenue Ruling defining
those types or kinds of medical costs that are deductible under the Internal Revenue Code,
and shall also include psychological, counseling, orthodontia and optical care (including
but not limited to, prescription eyeglasses or contact lenses and eye examinations
conducted by an optician, optometrlst or ophthalmologist), treatment and appliances.

°T' 7,
11. Petltloner shall pick up the child at the beginning of):( pe/r&:;ds of custody
and shall drop child off at the end to school when in session or to father’s home when

school is not in session.

12. The weekends when Father shall have custody of the minor child shall
coordinate to the extent possible with the weekends when he has temporary
custody of his daughter from a prior marriage. Mother shall make reasonable
accommodations to allow this to occur.
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IN THE CIRCUIT COURT OF ST. CHARLES COUNTY MISSOURI

FAMILY COURT DIVISION
KIRK HARTWEIN, I
) '
Petitioner, )
Vs, ) Cause No. 1611-FC00579
: ) Division No. 8
OGERTA HARTWEIN, ) -
)
)

Respondent.

CUSTODY SCHEDULE THROUGH JULY 12TH 2017

Mother shall have custody of A1den Hartweln every Thursday evening afterschool or at
5:30pm, commencing F ebruary 20d, 2017 On the alternative weék, Mother shall have custody of
Aiden Hartwein on Wednesday after school or 5:30 pm through Friday mommg when school
begins or 8am, February 8%, 2017. All other time shall be with Father.

All other Orders are pursuant to the Judgmenf of Dissolution of Marriage.

SO ORDERED:

Mﬂ/é [-2s-17

ERIN S. BURLISON, Division 8
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IN THE ELEVENTH JUDICIAL CIRCUIT COURT STATE OF MISSOURI

FAMILY COURT DIVISION
)
OGERTA HARTWEIN, ) - ’ :
) _ Petitioner ) Cause Number: 0911-FC00896-03 _ '

; _ ) Division: 8 | - ¥ o

: - o FILED
vs. - ; | JUN 10 2019
KIRK HARTWEIN, ) o ay

Respondent. ) S?'WAEM

FINDINGS OF FACT, CONCLUSIONS OF LAW AND JUDGMENT OF
MODIFICATION

The Judgment of Dissoluﬁon (Judgment) was entered in this matter on February 14™ 2011.
Petitioner (Mother) filed 2 Motion to Modify on Apnil 25%, 2016. Respondent (Father) filed 2 Motion
for Contempt on September 21%, 2016. The Court finds more than thirty (30) days have elapsed since
the filing of Mother’s Motion to Modify hetein and service of same upon Father. Mother appeared in
person and through attorney, Joe Porzenski; Father appeared in person and through attorney, Mike
Hanson, the Guardian ad Litem (GAL), Edie Jansson, appeared in person and on behalf of the child.
Both matters were called and heard on December 14* 2017, February 27%, 2018, April 25*, 2018, May
17*, 2018, September 25*, 2018 and November 1%, 2018. The matter was continued several times
during the pendency of the litigation to allow for counseling and a cotresponding ctiminal matter. The
parties submitted the case on the pleadings, testimony and evidence édduced. The attorneys were
otdered to file proposed findings of fact and conclusions of law at the case conclusion. The Court then
granted the attorneys additional time to submit the findings as they were not completed by the initial
submission date. Howevet, at the time of entry of this Judgment of Modification, the Court had not

received any proposed findings or conclusions of law from counsel for Mother or Father. Mother fired
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her attorney after the case was taken under advisement and filed a hand-written memorandum to the
Court stating she was not going to write a proposed judément as “her demands are well evidenced
through the trial dates.” After hearing and reviewing the evidence, the Cout finds there has been a
substantial and continuing change of circumstances such that a modification of the Couxt',s prior
Judgment is necessary to serve the best interests of the parties’ minor child.
Custody
'Physigal custody may be modified if (1) a change has occurred in the citcumstances of the

child or his custodian, and (2) modification is “necessary to setve the best interests of the child.” §
452.410 RSMo. While a substantial change of circumstances may be required to change physical
custody from “joint custody” to “sole custody,” a change in circumstances required to modify joint
physical custody need not be “continuing” or “substantial,” provided that the parties are maintaining
joint physical custody. Hightower v. M ers, 304 S.W. 3d 727, 734 (Mo.banc 2010). In modifying a child
custody order, the Court must consider all relevant factors, including the factors set forth in §
452.375.2, RSMo, in determining a child’s best interests. Beckwith ». Giles, 32 S.W.3d 659 (Mo. App.
2000). But see, Bobac v, Akbani, 29 S.W.3d 407 (Mo. App. 2001). Supervised custody may be
ordered if the court finds visitation would endanger the child’s physical health or impair his
emotional development, Reding v Reding, 836 3.W.2d 37 (1992).

~ To determine custody in_g,cc_ordam_:e,‘with the best interests of the child pursuaﬁt to RSMo
Section § 452.375, the Court has reviewed the evidence presented and considered all relevint
factors. The Court fmdé a substantial and continuing change has occurred in the circumstances of
the child and Father and finds a modification is necessary to serve the best interests of the minor

child. The Court considers all relevant factors including:

E2




ot

$78,000.00. M. Kaver further testified those salaries were based on vacancies fof microbiologist at a
supervisory level. The Court rejects Mother’s proposed Form 14 as it desigﬂateci her as the .receiving
patent and that is inconsistent with this Court’s ﬁnciin‘gs, Petitioner's Exchibit 26. As Mother did vnog
tequest a reduced amount of child support in her pleadings and Father did not reqﬁest a cfxange in ﬁm
amount at all, the current child support érder shall remain in effect. Mother shall continue to pay Father
child support in the amount of $358.00. |

~ At trial, Mother requested Father be ordered to reimburse her for medical premiums she
paid on behalf of Aiden since shortly after the Judgment of Dissolution was entered (as Father was
the party ordered to cover Aiden). The previous Form 14 did not include an actual amount credited
to Father for his anticipated payment of the medical coverage. Mother testified she paid
approximately $120.00-$150.00 per month in medical coverage for Aiden for the last seven years.
Father did not contest this point. The Court creciits Mother for her premium payments from the
date of filing through May 1%, 2019.
WHEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED:

1. Father shall maintain Sole Legal and Sole Physical Custody of Aiden Hartwein and shall
also remain the designated residential patent for education and mailing purposes for Aiden. The
Court finds a substantial and continuing change in circumstances exists 4s it relates to Father and
Aiden and finds a modification to the current parenting plani necessaty to serve the best interest of
Aiden. _The Court finds a restriction in Mother’s visitatiofi to be neéeséary as Aiden’s emotional,.
social, and academic developrhent are at risk in her care. Mother is granted supervised visitaﬁon
with Aiden after she completes five (5) sessions with Dwain Sliget, a therapist chosen by the Court
(636-442-2612). Mother shall file an affidavit or certificate of her completion of her five sessions

(signed by M. Sliger) with the Court prior to her first supervised session. Mother shall continue
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pendency of this case, the Court is unable to trust Mother to encourage 2 relationship between
Aiden and Father. Mother’s failure to follow this Court’s Orders and the previous judgment has left
the Court with no other options but supetvised visitation. This Court has granted M(')tl‘ler mul'tiple':
chances to rehabilitate herself and instead she repeatedly chooses to ignore the tiifectives of the
Court. Therefore, the Court finds supervised visitation between Mothcter and Aiden to be appropriate |
in that Mother poses a threat to Aiden’s emotional and physical development while in her care.
hild Support

Mother currently pays Father $358.00 in monthly child support for Aiden. Mothet
requested child support at trial; Father did not request a change to the current support order.
Motheg submitted proposed Form 14 to the Court. Evidence showed Mother was employed with
Energizer from April 2014 through January 2018. Mother testified she earned approximately |
$163,000.00 with Energizer in 2016, Respondent’s Exchibit N. Mother futther testified her year-to-date
was approximately $152,000.00 at the end of November 2017 and earned approximately $140,000.00 in’
2015. However, Mother testified she was fired from Energizer in Januaty 2018 because she had poor
performance reviews. Mother suggested her firing was mostly due to the ongoing litigation and
frequent court appearances. Evidence indicated Mother has a history of constant employment and the
capability of earning a substantial wage. Mother testified she was 'still currently self—cfnployed through
her commodity trading business shie had created several years ago. Mother further testified she does not
receive any income from this employment. However, Mother stated her business was so busy:s‘he was
traveling at least once per week out of state for it. Father testified he maintains the samé émp105;ment as
he did in the last Judgment and earns approximately $3,800.00 per month. Mother called Tim Kaver, a
vocational expett, to testify at trial. Mr. Kaver was propetly qualified as an expert witness at trial. Mr.

Kaver opined he believed Father was capable of earning a higher salary, in the range of $50,000.00 -
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4. Father shall pay $1,900.00 to Edie Jansson, guardian ad litem, which represents his share
of previous fee orders. Mother shall pay the remaining fees of $1,937.00 to the guardian ad litem.
Edie Jansson, shall have a Judgment collectable in her name.

5. Bo_th parties requeksted the other péy a portion of their attorney’s fees. Evidence
presénted showed Father had incurred $16,000.00 in attorney’s fees. ,Iividence presented showed
Mother incurred $33,000.00 in attorney’s fees and $9,000.00 in.expenscs. Mother is ordered to. pay
$5,000.00 as and for a portion of Father’s attorney’s fees. The Court finds this order to be jﬁst and
appropriate considering Mother’s misconduct and constant violations of the Court’s Orders.

6. Mother shall receive a credit against her arrears of Four Thousand Six Hundred and.
Twenty Dollaré $4,620.00 for covering the child’s medical coverage when Father was ordered to and
provided a credit for it in the last Judgment’s Form 14. |

7. The parties shall communicate using Our Family Wizard. Father shall immediately enroll
the parties in the program and is responsible for the initia] costs.

8. Absent exigent circumstances as determined by a Court with jurisdiction, both parties are
ordergd to notify, in writing by certificd mail, return receipt requested, and at least sixty days prior to
a proposed relocation of the residence of the child, including the following information: 1) the
intended new residence, including the specific address and mailing address, if known, and, if not
kno'wn’, the city; ‘2) the home tele_phone number of the new residence, if known; 3) the date of the
intemied m%)ve or proposed relocation; 4) a brief statement of the specific reasons for the proposed
relocation of the child; and 5) a proposal for a revised schedule of custody or visitation with the
child if applicable. The obligation to provide this information to the other party continues as long as
either party, by virtue of this Order, is entitled to custody or visitation or a child covered by this

Order. Your failure to obey the Ozder of the Court regarding the proposed relocation may result in
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individual therapy with M. Sliger after the five sessions have completed for 2 minimum of six
months and may only be terminated when Mr. Sliger deems fit. Mother shall exercise her supervised
visitation at the St. Charles County Family Resource Center (636-493-9337), at her éos..t(s).' Mother
shall exercise 1-2 hours of supervised visitation per week up to three times per week, if she chooses.
Mother shall not provide a cell phone, tablet, ipad or any other form of communication to Aiden.
Once Mother has completed-her five sessions with Dwain Sliger she may FaceTime Aiden or call
Aiden (on Father’s cell phone, if necessaty) in the presence of Mr. Sliger (presumably during one of
her sessions). Mother may call or FaceTime Aiden up to three times per week (outside of Mr.
Sliger’s presence) once Mt. Sliger deems Mothet is able to have a healthy 4nd appropriate
conversation with Aiden. However, these con\;crsadons shall still be in the presence of Fathet, and,
if any inappropriate or court-related topics are discussed, Father has the right to terminate the phone
call. Father shall cooperate with the St. Chatles County Family Resource Center to facilitate this "
Order. The Court finds this parenting plan to be in the best interests of Aiden. This plan shall
commence Friday June 14", 2019 at 10:00am by Mother delivering Aiden to the O’Fallon Police
Department. Mother shall bring a bag of Aiden’s personal belongings and any medication Aiden is
prescribed or takes on a daily basis. Mother shall bring Aiden inside the police department and
deliver him in a peaceful manner. Mother shall leave the pblice department prior to Aiden and
Father leaving.

2. Mother shall maintain the medical, vision and dental insurance on Aiden. The parties
shall continue to split any uncovered costs equally pursuant to the Judgment.

3. Father shall pay the outstanding fees owed to Dr. Jerry Marks.

15
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~ further litigation to enforce such Order, including contempt of Court. In addition, your failure to

notify a party of a relocation of the child may be considered in a pr0ceédihg to modify custody ot

visitation with the child. Reasonable costs and attorneys' fees may be assessed against you if you faji

to give the required notice. +

9. All other prior orders not spécifically 't'nodiﬁéd herein shall femain in full force and

€ Ty

effect. :

10. The security level attached to this case shall be loweted to the otiginally assigned level.

Judge Erin Burlison, Associate Circuit Judge
Division 8 s
St. Chatles County, Missouri
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