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QUESTION(S) PRESENTED

1. Whether the “will overbom standard or analysis, which requies the finding of Vivkesce. or Hhreats
of Violence. averbearing a person’s will, should be used +o evaluate +he Volurdariness of a (orifession
Obtained by means of trickery and deception, tactics which do net invslve the use of coeraion ot
threats to overbear a pexson’s will.

3. What exactly must the federa| habeas court do when anduck Hhe reguired “independent review "
on issues of Volunturiness of & onfession under the tegitiement of Millerv. Fenton, ¥14 u.s.io# (1985).

3 . Whether intercepting and recording a person’s Cellphone. Conversation by a stafe ggent for the purpase
of discovering inciminating evidence. constitufe a body search and séizure of the Cellphone user .

4. Whether o person making . Cellphone Gall has a ressoriable expectation of- privacy and whether his
or her expecation of privacy durng the Gull can be Vicariously Waived or denied by the consent of
& Stale agent who 15 a\‘pad\/ +o the Call.

5. Should e fest for determining whenthe. counsel right attaches be Cen+ere<| more on when
the aid of counsel is most needed rather 4han Solel\/ based on the Cus+a<l7' and indictment
factors .

b. Whether the. COR standard usad by the Hh Ciriisk Gourt of agpecls in #nis case departed
{rom the Stamdards established b\/#\i.s Court in Miller-El v. Cockrell, 537 t5. 322 (2003) .
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LIST OF PARTIES

[ ] Al parties appear in the caption of the case on the cover page.
[)(] All parties do not appear in the caption of the case on the cover page. A list of

all partles to the proceeding in the court whose Judgment is the subject of this
petition is as follows:
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

D(I For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix D ¢
the petition and is

[ 1 reported at NO. 22-15480 ; or,

[ 1 has been designated for publication but is not yet reported; or,
[X] is unpublished.

The opinion of the United States district court appears at Appendix Bad € to
the petition and is

[ ] reported at (ase NO. 2:21~-CV-00546-5PL ; OF,

[ ] has been designated for publication but is not yet reported; or,

[X] is unpublished.

[X] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix __ A to the petition and is

[ ] reported at Case MD. 1 CA-CR 15 - 0633 ; O,

[ ] has been designated for publication but is not yet reported; or,
[X] is unpublished.

The opinion of the court
appears at Appendix to the petition and is

[ ] reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished. '




JURISDICTION

[)(1 For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was Q!BD!?-OZ.'L :

[ 1 No petition for rehearing was timely filed in my case.

[XJ A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: l0,/ 27({2022 , and a copy of the
order denying rehearing appears at Appendix _E .

I}(] An extension of time to file the petition for a writ of certiorari was granted
to and including March 2¢, 2023 (date) on November 29, 2022 (date)
in Application No. 22 A 469

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1).

[X] For cases from state courts:

The date on which the highest state court decided my case was ;/ 9 / 2ol
A copy of that decision appears at Appendix .

b(] A timely petition for rehearing was thereafter denied on the following date:
June 22, 2¢i7 _ and a copy of the order denying rehearing
appears at Appendix AL,ZL :

[)Q An extension of time to file the petition for a writ of certiorari was granted
to and including (March 26,2023 (date) on November 24,2022 (date) in
Application No. 22 A 469

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

The Fourth Amendment 40 the Unred Stafes Constitidion provides that " The right
OF the people 4o be secure n Hheir petsons, houses , papers ,and effecks, aqainst |
Unceasonable searches and seizures, shall not be Viokted ... -

The Filth Amendiment o the United Stales Constitubion provZJes Ahat " MO person
- Shall be .., Compelled in any criminal Case + be o witness chpinst himsesf "

The Sivth Amendment 4o the Untked States constitudion provizles Hhat ™ Tn all

| Criminal prosecurtions , the accused shall eqjoy the 1 3h+\ « 1o huve the Assistance of
Counse| for his defense . "

The. Fourteenth Amendiment 4o the United Stifes Constitution Pr’av}des Hut " no
Stdle. shall .. Je{mve any person of life hber#y or {7rbfer—h/ wihout due process
- of laws; nor d%)’ 1o anY person Within l%s\)urusdlchon the efua protection of the faws.”

28 (.5.C.S. § 2253 ()(2) Provides Hut ™ A cerificate of appmlaba‘fh‘y

Mayt issue under paragraph (1) onky if +he applicant has mode o substantial showsng
oF the denial of a ConSﬁhthonal ] jh‘]’ ‘



STATEMENT OF THE CASE

Petitioner Tony Deng was convicted of ten counts of sexual conduct with & person
and ene count of Sexual abuse of a person. The person was under the age of fiffeen. |

The convietions were relied heavily on recorded incriminating Statements made by Deng
'duﬁng o secret police Cellphone inferragation pecformed by the Victim at the behest of the folice .
During the cellphone intertoqation, Deng made mudtiple inguiries abeut +he. +rue nature of the phone
Call but he wias misled b\/ the stale agent into Behe,virﬁ that he was merel\/ Wwirg a Casual
Conversation. He also refmfediy asked the Caller, sifling (ight next o & police detective who was
Coaching her and manitoring the Call, {or privacy and 4o make sure Hhat no one could hear +he
Convessation. Again , Venq was deceived . The state agert promised that the conversation was private. in
nature and no one else was //bﬁen?nj which led Peng +o erroneowsly +hink Hhat he Could speak
‘F"edj Without- legal conseguence . Deng's stafements were made in response +o the adent’ express
‘B’Meﬁ’riminj under mistepresentation, mproper 'mf[ uence and false promise of <f7f;l/dtc7/ .

Poor totrial and on dppeal, Ty challenged that- his tn Amendment right was Violdted . He
Proved that he had o teasonable. expectation of privacy under the 4wo pact fest of Katz v. United
States, 389 U.S. 347(1967) and United Stites V. Van Poyck, 77 F.3d 285 (4 cir: 1996) , and Hhat- he |
aks0 exhibited o subjechve expectation foc privacy by asking His speech not-+o be. heard by thied parhies
dutingthe Cellphonie convecsation . He. showed +hat +he inferception of his cellphone was & functional efuivalent
of o wartartless qovemmental search and seizure because 4ne Galler was a state dgent Pef(orminj search
for inciiminating evidence at Hhe behest of 4he police, and Hhat his (ightto privacy was vfcm‘owsiy whwved
or denied by the consent of o Foremment agent . | |
| jubéeguenﬂy, dhe stale. court ruled, without holding an ev?clen’n‘ary heating , Hhat under the Fourth
Amendment, there is o invasion of P’i‘/“‘] in monitorind, recoranj and infreducing info evidence a felephone.
Conversation where one PM—‘Y has Gwen prior consent o -the infercephion , but +he Couet did not, for Fourth
Amerdment purpose, 4ake i consideathion the fuck Ahot-the Caller wis a st agent Seardu;ﬂ for
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REASONS FOR GRANTING THE PETITION

| ,The Guestions presented in this pefition are Guestons of federal law, not- on}\/
important 4o Deng , bk also importwrt natimwide. because 4hey concem the conshtutional rights
of all criminal defendarts \n the Uniked Stafes. The courbs below have decided some of these
Guestions n o wayy that conflicts with other ik couds® decistons. These Conflicks will lik

fo teoccus in the fubure i this court does not- exercise s snyerviéof‘j power o sette the
Conflicks and unity #he Standacds for analyze these federd Juestioms .

(uestion 1 agks Hhis Court 4o clar‘aﬁ what s the agpropridle leqal rest for 435e55ing

the Voluntasiness of 4 confession oblained by Means of ricke and deception . This Clasification 15
Necessary because the * Will ovedborne.” dest has been the. standard Yest for oissessing Ahe. Voluntanness
of canfessions whese e meshed by which confessims are. obtained nvolves the. use of violent physicl
force. o Haredfs. Buk in some cases, even confessions obtained bﬁﬁckefy and deception  which do not
involve the Use of violence. or +hreafs of Vivlence,, ave being amlyzezl by the “will overborne " standacd .

For %mplé ,in s case. the stafe Cours ruled Hoak ", Vicim evgagea\ in 4ﬂ¢ker7l at the behest
of the stale. appArenH\l | but that does not amount to coercion” (see Appendix A at 5). The Atizona
federal district court also aﬁreec\ with Hhis Mf@ (see Appendix B and C).

Dewﬁ believes that 4he stle. couds and the fecleral districk court applid the wrong standad o assess
his claim because the courts equale 'Hckerv, a ’reJm“i1w2 dhat gains onfrol of & pesson's will
Misleading wnd manipulating his perception and belief, 4o coercion, o method which ovecbears the will of
o person by fhe use of Vivlent force or hreat of +he Use of Viskent force.

Coetcion ond Mckeq ) 65 Hhe meaning of-Hhe words Hself- suggested, are two Complefe[Y different
Yechniues foc extructing confessions . Coercion means persuode an unwilling pewon +o do something by

Using foree. or Hhredfs . Tdcke(\‘ s defined as an ack or Scheme. infended 4o decewve. or outwirk somenne.
(See O¥ford American ‘Da‘cﬁanariiznd Edition ,20059. .

b



'f.tle“‘f,u%?rian;hae_begam%.how,c:zalcunfckwy_he_@mga@_wjh_gmeﬁufec[_hy
__'Cbaﬁdom_vﬂhmﬁ€gka#_ 4{1r_»_s_Carzlml_e_f:,é\,TfZefaox\Is_ij_l.,J;w:h)a.T.H]e._ué.e_oL\zi.d@&.&pbysj@( ]
—force. o psychologioal Hhweaks. ok loy wauf of: altering and manipulating the persarls perception
—and belief 7_Although.one factic_suechears a_pesons will by-fone or threats of fore uhile
e M_b;{_m.gulafha_md_mb.&@cmféﬁ}m.,.beb_chbﬂmdﬁickay_are__&ﬁ@%_effedfwe_
; ?.v.\gdnha.@ahn[&&&%onfxmﬂ“_M_M_ﬁ&ejhe_?eféa@io_@&feﬁsjzbn. _
_Tn_Hhis case. dhe_reason the_Coud did not-find exidence. of coercion or pressure 15 heause_
- np_:\lo%Jemt,g\m[‘s€ml_4€a(cg_o.r:.éth_v:eg"_wafs_%ec\-._ﬂe%is_wlll_mi&htm&_kme.bemp_tfq{zameJzy'___
_-Vﬁléotzﬁacce_,_(mcisme,fadfhféﬁ_&\t_\/.t‘almt{ome.,_bM—_thfzé,r,cgy.h‘an.aM_bd.k{;me_aHfﬁL
__.Aml_mi{zww{eé.L_'Qezgfs_wjﬂ,m}t&ilmpro_Faiszvﬂueg{.&i_mdQ\Le{wme_b;y_{be.é{ﬁﬁ_A,g:’lm%'s
m]s_rfe_yfesmfaﬁm.amc!.%alse,pfgmfwg_oﬁmv;&y_m&»ich_w&iﬁﬁf&@_gaeﬁweé_hlm_—l:o_(mfes,s_. ‘
_ Miethb"w%ue.aﬁ;hj_d@q_am&.deg@iim_wseﬁjmﬂ}ls.casg_haé_pmdugeﬁ_&he_me_wje;w*
65 M-Mho&.a&.caefdan_wacwc{_hav.e_&(c,eFL:‘mA;\Zay.dif{fzzzfﬂ'_manneﬁ.;ln_%ﬂeéai,_.-'. o
3.0 less fhn Coercian In temms.of: pesuasive Power . Tt should viot make any difference whether
o Con&ﬁim_?é_e&ﬁédaé*\z\/;&&(dm_eﬁ_{ﬂckﬂf- eceplion because_no atter which methed is_
Msedd,frhg_Canf%.lbi.\.}s_no_lbﬁggr_a\_pmiut.fl'_é{':_a\_mﬁm‘\.,in&eﬂiami‘_ar_mbﬂuegceﬂ_c[zmo},ée&lzy_;_
e . |
__ aws, for. Hne.co.ux}_ko.mleci_ﬂw\—_ﬂl_ckeq_d%_n,o.tmmn:t_%o__c&er.c{onjn;Ghip_caéf,.,_n_o}__
o.nL{_Aefees_wm.moa_(g_j.:?c.,_bw\-_also_coniracy.m;khemMmﬂs«dﬁm_afmui}_muf}é_Mmﬁhméb&l___
fox e\[d'lh#rfng_c[afm_bdbgzl.omh‘ Keh ,.%4{ d?mc‘?han |
" Whether. o <haim.of: volutaginess based on ricke and decephim can be sushuined veguived
a shag)_frlsjM@.&Vemmwta@&iaﬁfmxﬁgekfmbké_me.dg{?&zM_as_&ojhe,por__kure. of dhe
. Iny&ﬁh:ga{fm.MMM<mBIQQMﬁaﬁm¢m{4Usl_?nduxgcl_MeJ:ef@Mg;@_b_mékeijina_h‘rg_f
éﬁ"e,meds:lsee_uiia:’(ezl_ifa@_\é_i&gco.,,gﬁfﬂﬁJS,uWJE.%(H%QJM&:&&JQ%@_u-_Mi‘/:é_eJI_,ﬁfzé_E_ﬂ__
A2...190(2d cic [992(NG); Uniked Shafes v, ORuumabua., 828 F 2d 950(2d cir. i‘i&z}(ﬁn@ and
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Usitked_stalfes v Kouran), U.s. Dick 208, See also_Uniked Stdles v. Tweel, 550 F.24
297.(5th i | %'D(j?‘uck@{ and deceplion fise 4o 4he level.a(gmgemwbd 4-7 it these_is
- cleacand_convineing evidence Hak s 3oVernmeﬂtQFfvcmi_{7eﬁ%rme<lm oc_mo;e_ozﬁ’fma{we dcts
thak mﬁfeaaHY_mmlaxJ e defeann’r\
T 1s_clear Hhat: W\Aar%aej' ts., for_claims_of Voluntariness based amim.c cery amd
______.JCCEﬁwn e elenws_of_coercw or_plessie dre ok park-of the analysis.. These fesks Jo ook
Ve the wmhoml_.Q@!\je awl,aﬂvie Coa_mn,son__%éﬂwf ’l:r.»ckeq amount o COeftion — s
_she couds did :n_'Derﬂ;_case_ _The_dedisin of- stafe courts and Arzona_distick couek ¥s_in
Conflict with these._cireunt_ Courts_Standards.. ' | '
For 4he_reasons_mentioned above, Hs_Coud Showd ¢ aﬂ{v_%cl_umﬁm%e.l%d_sﬁmhds
forexdlunting Claims.of Volusfariness of 4 confessim_based - *fl‘tc/(eﬁl_cmd deceptim, police dactics
whﬂatda_cfv_nvf- involve the _tise_of Vw/em:e. or 1%@46.,_4-0 Pfeuenf_(mﬂiaﬁ.wcb as.thisfoom__
A rﬂnCcumlgj_m_'f{L‘e- '

With regadﬂuzahm_& _%:6_c.our+_m_Fen+on:FounJ the Jssue_of Veluntzringss_of o

__Confession 4o boe_anssue sl law theefore_Subieck 40 gge‘nAm\—_«GeAeml_mu.&w.m_habms,mrﬁus_,f
_____Pmedmg*}ew\'on , 474 US. akp2=118._Ta _addiion, this_courd- found Hhark agplication of the 28 UsCS
& 2254(d) presumphion of: Comectness 35 precluded reviewing o shife courk Voluntariness
____ddzrmamjfwm_k\ou)wmﬁhiﬁ_wur} ciuJJﬁoLC(dnﬁ_WM' conskitutes_ independeat rextion” or whiat exgdf:’__.
— sk afeden ﬂ\dﬂe do-when. conduching an mJey,enJentrwlw
This_c.igﬁfnmitan_ys_é.bs.al.ukale_necessexﬁ/_bms.e_cam_:_nal.dz{e&xlamis‘_cgﬁmuﬁml_c@m
_ave ok stake.._Acordine o Beotons_holding., o _reasonable jusist would_and_should examine Hhe.

_ enhive existing recond 4o ensure et no facts e beea overlpoked and comeck legal standards
Mé_(aeen_app_hécl;wlz:«.en_ayqluajfng_m-cla}m.QF_'_V.a[mJudneéLaf_a_wnfasslbaé_ﬁmF_Mhdfomof
appen. i s Case. The. ditrick Couek Judge simply adopted she RAR wihouk: consideqivg the
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fad’s .pﬁ:ﬁd.gw%-_b\(_})eng.,,m;ch _were overbaokezl b:/_%e.éia‘fé_wur&mihe,é&hml—_wu
__._*\;uzlge_dd_m:l—_evea‘pwvde._am?'_ﬁée‘(}uajz_rxhomle 4o sugport_is decision, much lgss fake.
Yime fo examing i Ma_éhe.@rre&_smdad_wags_aﬁp ied_in this_case. \s_:f)'fe_bF__efrofs
would_nok_have_occusred i the Eedvn_r%wremen{' deim[s;wharl— Constf' s_an_mclefaevden{'
Teviemd.._

| f?re\/eo+ %Jﬁ:fmm haffen@ a@im ?n e future ils_cow#_éhowu %fztbhsh_a, Cl&tffy
I _ﬁmma_m.ch_m.u _require. $ae_|ower couds 4o, ak 4 he. ey Leask, Specify the seasons
whv Il A&'\L% mr.@azm’rs.~ ..dazm dnchcowJe_releA/am’l’ 'Faz:('s.:b_éufpor(l' ws_conclusion When%
Cmcluahns_rﬂzgeode«zi—_rww/s.,_eﬁpea% on_leqal_issues such as the Voluntatness of: 4 , '
Caof%n.m.,,i.m_a:Ee,imi_bébeas“mtfzus.{zr_medig . .

@ueahom 344 are o.\c nahmwde.euiobc_mpoﬁmce., bemuse«meg mvoive_*he_?nvacy
concem of not onhf_cr_s_mmal deferdants. but. -of eviesy Amedican_cizen.as well. Today, as e
gaveamww*sgs urveillonce *i’ed/\nolog)/ aAvmwesd,_Cthzen 5.0 jh%—_»ro_g?r‘vacy dimtishes. (dlghone

Commuﬂuafhon.ssﬁ.vm_lmpoﬁaﬁ_\?dﬂ—o{'— om_.ma[em c(ana life, 2 the cellphone _as.hecome almo;f

__a germanent attachment 4o the_usecs bm{q

_ _As what had _hagpened in T2ng’s Ccvse or- %ego.vemmeﬂi' +o_mvfe.rcep_tami,necorcl_a_@tlfhone_.._
__wnversa’hon_cs,:ﬂae 6“”/&‘&0"’ of-.Searching the Cellp oge_users_bocfy_eayerﬁan_w%m;fhe mwwy__,
of e Foueth_Amendment-. Wilhout a_iarant, this type of elechronic. Yovesmental Search @,ﬁ_:ihe___
Uset's_person [ body_should_be illegal ceqardless the_person enthe et end Consents because Hhat
COﬂSenﬁnj*fZeism‘fs_or_WA.s_AﬁoVemme/}f' 4ent-. m_"D_evgs__.@se..Ttoe_!-mdﬁ Arendment woudd) be hollaw__
and meAmnjleasJ; ks wariont: reguirement can_be_so. eétjxi\t reg[aed_oLCL@mV@J’eJ bY_A_SM(‘e
/,mexr\'s Consent. :
Thm»&m —tha,COu(Lmusf_uethjh_c{ua‘Y_}o dJan?s’fer\}‘us?ke_amA profeck: -Hne Cons—&Mfam_\__

i A

_tught- of all Amenmm.éﬁ\zeos_b_y_eshbbshm al wdw_\/_wa’da_reﬁaml“b «&he-pnvac\(_of— all
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Cei]phcmc_user _w}nch Ahe ¢ jomelmentjmusf resped_unless_;:l:_ho\s_ob.b;med h M/Mrm%’ '
?no,r_:b_WeJnl’eﬁ.ephm | ' SR

ﬁu&simn_ﬁ_rs umfm%zvr\' beow,se_s# conceins.- +he~mastbAScc. ﬁgh s a—F_al _Cnmm( Aefe@aﬁ
”‘ne_ wa*h_ﬁmmc\mentnjhtio Counsel Auﬂvg..?o :ce.m%errogahaﬂb_meamrﬁ[ass Wk can enl\f
__be inveked when 4he Suspect is3n eus%zxy ot has been indicked, because Hhese Mo_wrdn‘wns
__Can_eaily be circumvented, alfered @Lca_mple’rel)/ ehmmd.&i_by +he.go¢ernmen+ idhout fhe. knowlec{ge__
, DL the su,speci’ i - -
' Ihen dhe cu,s«l—adr or mdudwmi' Cor\dﬁwu;».no{- mef, the Courts beloul have_been rep_eafedly
(efusing +v_tonsider whether. A_‘zéwhcuh( interaction between the accused and the Govemment: Consithutes
- on advessatial proceeding ot o ceitical Stage ok which the aid of counsel is needad. Tn dﬁaﬂod@,_*
e couels below. have been vefusing 4o recognize the_principle established by s coutt:- Mok the 6 ght-
__4o_counsel 15 sha;za{_by_ﬁﬁqe.nee&,for assistance of Counsel. See Maine v Moulton, 474 1 >J537"_(_'?§’_6_j
_Urifed Stabs V. “Hen:Y 44 LUjm_.Zéf/_(i‘?é’o),mJ Messiah v. United Stiles, 231 1h3. 201 (1964).
__For_example., inHhis_case. ,:(-he.pohce.cocdei have'Filed e chames aainst Deng and placed. ham__.
cuﬁftdy for interrogation because M_hdd Aireas iji'ervaewgc] e Vi chm.#ﬁe_&g_befare,.ﬁwm{tans
e oen made . agpinst_him._, o th.s ical.examinafion_had_been done on the Vickim_and Tenq was the.
_______s.o[e_s.ué?egk .In_admld:y Ahe investigation wns_no longer o general one., _iﬁl:hqd_been:tmm;férmevcl_:_nb_‘a_
— quest for & (onfession ot thak poin: in fime., Yek the police skl chiose to infestogate. Denq for the.
puipose._of: getting i o> confess in a ﬂoa@i@Jm'gejhng So that he Cowdd not-meef - %waﬁwww“fs
4D exen m\/oka_hm‘ gt to counsel . -
The vight 4o use_ counsel 4k %e_fomu[_q‘r_ml Wmdd,bea\,\@q hollow )rlamg}_,,fom nghml
—purpeses, the conviehion 1s. akeady assured | _Y_J(rehw_mmhmmo_c_wnfmﬁahms Inﬁa)mes_v
\A/asldl@{vﬁ_,j 13.U:3.503(1963), Ahis courk held Stk " when the process shifts fomin Vas{gaiva o
Accoaton L\/\ixxmjcs_fvws.;s_em%e accomeeLancl ¥s_purpose is_to_elicit L’onf&sswn_aw adu ef;é!.\/_
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B sys-l'em loeﬁms o apem\z e acaised sk e ferm»&e«! o consutk wibh.lnis lawyec.” .
- _The eiding of Ha ,ymes_al«o»d:[ behe guiiding princile or_standard test for detemining when .
e the th%- fo.Counsel aaches because His principle focuses on Hhe pofential preyudice to o suspect’s .
oo Sounse] 5kt nheres in_police ifempgations. and where the aid of counse] can help prevent that
e —freJudice and profects the suspeets most basic (iqhts duting bis confrentatio with 4he gnenment.
S /igahq,u in_wDe@.'s.Js}hxh‘aﬂ.,jhe.fMicﬁmeﬂt0r, Cwi'{bd}’ factor f:sj.rfe‘.evmhm[_.cofnﬁefel?w e
e esiingless because fhe.police Ae"bemiéfy,c{ehaeé the %h’ﬁ of the indidtment, Ac(@d&l the afest_ .
——and deliberitely infertogated Deng in.an noncustedial seting for the Very puspose of Qeltiog bim 4o
e Confess. Knowing et he could nof meef- Ahase. condifions o, invoke the aid of: counsel. Hthese
w:ty e of police.conduck is_permitted oy laww, the At 4o counsel might-as well be nonexisteat: beausgﬁ, .
o Hoe prlice Coud easi) . aHfer or elimindle the.condifions needed for an stryses J,:Eo,,,invd(e_#uffg}ktr .
e hiugh. acks of deceit which the accused: Juis. no means 4o defect. . B
_ Fuethermore., the principle of - «Fowdl v. Alabama, 287 15 45 (1 %Z) ond succeeding cases._
e TRfites. that Courks Scrufinize any. pretvial_confrontation. of the Accused Jo defeqmine whetherthe
e presence of: nis Counsel 1s | -ecessary o preserve the defendants basic (ight- Yo o ficdrial as affected
B wby his.0ght mem»ij] v cross = examine he Witness.aganst him and +o have effective assistant._.
o Of counsel ak-the frial ifsecf. Thus it calls upon the courfs fo. am/)'ze whether putential Substantial .
S H__Ffejudzce.-bc‘eferdan’rs f j[ﬁ' inheres in the pachicular confrontation and #he abil \‘Y of cowsel to help.
. __owvaid ﬂw'f@bdzce ' 1d., 4+ 227,87 5.0k, 4t 1932 (emphasis in. of\qrn4> See f{rdoyv Wlinoss 4ob
 ths-682(1972) dissenting opinion of- Tustice. Prensan, Justice Douglas and Justice Marshall. Seedlso..
_ Uaited Sas v. Wade, 398 ths: 208(. 196T) Hhe. Supreme Court pointed out At " I 5. a/w:zﬂs_‘__
S rmne!:easar_?b‘v sctuinize any pretrial Confrontafion 388 5. at 227,87 5.cF Ak 193R._ ..
Fouthese veasons,, 4his courk-Shoukd reviek Juestion 5, and estblisha meamW ond robu5+
. - dest dhat foeuses more_on e, peed ~for- Counsel aspect, rather than a Sef of fixed conditioms.. .thus
e oSt Should, als.a:rai;m_rgjhe.coaffsjmcmﬁhi.ze,mljhmﬁcﬁbznsjkﬁum he govemment and the.
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Accused_,,especmllr interactions_uherte f fbegovam %t.& ,_Slé?km & Confession, ,_@ven_baﬁfe Coistes

ot indiehment, +o defermine whether the aid_of counsel is . needed., So.1 that the Govemment.. (annaf
deliber a)‘elrjie[%atdusge#_ﬁd{ae_v 1y_pucpase.of eficifing o Confession in.a, Seﬁfnj_wh:ch_;}
Knew +hat - %eéws{zegtmuk/ net inveke his_ti jhtiQ_wM%/ ,Ahe | ng e cf idin Denﬂs_ste 5

. indthetu

. Question & fé_yer\f._m\podZM' to_all Cnm;nal de'FE!\Aﬁn"\'S because ik m\/o[ves
\ejm\_sjwdard,s_. or_655e55104 Whether a _Cecbificate of Weafa\b_#}/ C_Q_QA)_Shoulcl
e issued_and whether dhe standard used by the Circiik Courks departed fiom the.
_Conrolling statiile_and Hhis couetd infecpredation of She_contrniling statul. ’
. 28 USCS § 2253()(2) shdfes " & cedificate of: appealabil r%/ may 1ssue . onN
ik dbe applicant has yade & substarial_showing of the._deaial of- 4 constitutional. fight. This
. '_COWJr has_explained 4 Aok dhece \5_51/«)0_;/\)@66_0\_!44&)%_{’6«%&101% Can_make_hat sinowMj he
sk Aemons&m"té Hhak censonable Judisks_coukd_debite 1) whethes %e_g?eh’rwm}hwﬁw boen__
_tesolved in 6 diffeted mannec or 2tk e suies preseated wese adeguale v deserve
en mumgemen“l’._w‘o_i?roceeai furthes. ? See_Slack v McTanie| 529 (1.5 4T3 (2 000_, sand_ /"Mer-
Elv. Cockeell 637 t4:5. 322 (2003). ~
Adodmj_ﬂv , he lanquage of § 2253()(2) and he Supreme_@o,tﬁ_sﬁmferfre{whan aabeas
— petitioner. ovJY_retauu:eA fo_shows one_component-of 4he ref(;wt@mefrts_,_edrher Show Ahat- reasonable jurists
Could debafe whether the_pekition Should have_been sesolved in.a_differest manner, or show that
the issues Preseated wiete adeguale to desecve_encoutagement to proceed - fuethet, notboth.
' Jn_ﬂenwgs_C&%J.howe\fe(.,_%)e %_Ctrcmhwaﬂ'_ofafpmls lmg@e‘l_u(m.ﬂe@ A
&u«mral' test which vequies.a. pettioer 4o Shou dhak reasonable Jusists Could debite whether the
, Am& Conrt_wis_Cocreet M. ?!‘D,Ces{uml .ulmg in.addibion o the o riginal fegwremm’r 0%3 2253
(@)= Whether the. petition stiles 4. Vialid clain_of dhe denial of a Constitutional 1 \,_.jhlj:_l,.\/acs._e.,___
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_._____—Ha.Es.-b.’es.twmleéfelﬂjgche;l_o.c_el.iminaiéﬁ_ane.@f;daejm@L%tjﬂaﬁc@_&f_foﬁh_by.%is
Courks Interpretation = iwhethec dne ssues_presented wese adegudte 1o desene
e,r\mu(a@gmmi'_-ko_@m&d_ﬁuﬂm : - '
The G4 CEICLCLLC.DMekéjw.o;?aﬁf_{esf,i.uegam{_moc{n‘ffe&_ejida\/iafed_«F.nm_,_ -
sm{m,}/_r.e%@m:’r_ag_z&ug;@iﬁ 2253 (O(2)_and His_Coud’s_inferpretation_sf
M_raﬁuife,md_&nseﬂmﬁ L, this_medificatiom_oc expansion of the COA tegiiement- -
b\{ e G Circwk_cou i@p&kﬁ&.ﬂu&_Q\Jow~5.’rmo¢l4_d~unfmambl7_mnm
di_f_{fc.ulxi'_{o_mee+4¢aahc_tbad:s_Co.qzm.?.etfhbws_kz'_ﬁgj_{o_abﬂ'air;\_.a CDA ‘

. Tor_Hhis_reason., this_Courk must_exercise its_sufetison ,Fawa(_:b_chﬁf_y_
which mmfm.enfl'_&,@_)rhﬁ_C.QA_Sm\@l_-l.. b be mek undec 28 5.0.5. 52253 (<)
(,2>_50~+Mi'_hé\beas_geﬁhfam&_wi&l_Me_a\_{aic_dmnce._fo_obﬁin_m_%qeéLe)d_*%.ei.c_f&/ec L
-~ lflAbeas_CquuS_g_co_cegd;%s.@md_%dLCODs}&wﬁlMLC/cﬁms. _

CONCLUSION

- .'W\e_{ze_{h‘ioﬁiof_a_wf:t}f_o.fr;caf:kf,aca.d.&haaﬂnbe;gmh ed ..

‘Qe&g@z{‘n«@ﬁ%ﬁ@ﬁd, ' | — o
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