
No. ________ 
_______________________________________________ 

IN THE SUPREME COURT OF THE UNITED STATES  
_______________________________________________ 

AMPERSAND CHOWCHILLA BIOMASS, LLC, and 
MERCED POWER, LLC, 

Petitioners,1 

v. 

UNITED STATES, 

Respondent. 

_______________________________________________________________ 

On Petition for a Writ of Certiorari 
to the United States Court of Appeals for the Federal Circuit 

________________________________________________________________ 

APPLICATION FOR AN EXTENSION OF TIME IN WHICH TO FILE A 
PETITION FOR A WRIT OF CERTIORARI  

_______________________________________________ 

To the Honorable John G. Roberts, Jr., Chief Justice of the United States and 

Circuit Justice for the United States Court of Appeals for the Federal Circuit: 

Pursuant to 28 U.S.C. § 2101(c) and Rules 13.5, 21, 22, and 30 of this Court, 

Petitioners Ampersand Chowchilla Biomass, LLC and Merced Power, LLC 

respectfully request a 58-day extension of time, to and including Friday, July 22, 

2022, within which to file a Petition for a Writ of Certiorari to the United States Court 

of Appeals for the Federal Circuit in Ampersand Chowchilla Biomass, LLC, et al. v. 

 
1 Pursuant to Rule 29.6 of this Court, Petitioners make the following disclosures:  The 
parent companies of Petitioners are Global Ampersand, LLC; ACM California, LLC; 
and Akeida Environmental Fund LP.  There are no publicly held companies that hold 
any stock of the Petitioners.    
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United States, Federal Circuit No. 2021-1385.  The court of appeals entered its 

opinion and judgment in this case on February 24, 2022.  A Petition for a Writ of 

Certiorari is currently due on or before May 25, 2022.  This application is being filed 

more than ten days before that date.   

A copy of the court of appeals’ opinion, reported at Ampersand Chowchilla 

Biomass, LLC, et al. v. United States, 26 F.4th 1306 (Fed. Cir. 2022), is attached as 

Exhibit 1.   A copy of the court of appeals’ judgment is attached as Exhibit 2.  The 

jurisdiction of this Court would be invoked under 28 U.S.C. § 1254(1). 

This case concerns the date a renewable energy facility is considered “placed 

in service,” which has a variety of legal and policy implications.  That date directly 

affects multiple tax issues, including the facility owner’s entitlement to tax-based 

grants and other incentives, such as the grant available under the American Recovery 

and Reinvestment Act of 2009 at issue here.  Among the issues presented by this case 

is a legal dispute regarding what it means for a facility to be “placed in service” under 

the applicable federal statute and related Treasury Regulations.   

The court of appeals held that a facility is “placed in service” whenever it begins 

producing and selling electricity, regardless of (for example) whether the facility is 

operating anywhere near capacity or whether regulators had fully approved the 

facility as operating in accordance with applicable environmental permits.  As a 

result of its expansive understanding of this clause, the court determined that 

Petitioners’ renewable energy facilities were placed in service at an early point when 

the facilities were generating electricity well below capacity.  And that point 
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significantly predated the federal and state environmental regulators’ 

determinations that the facilities had passed all necessary testing and were operating 

in compliance with applicable laws, including the Clean Air Act.  Because the court 

of appeals nonetheless determined the facilities were placed in service at this early 

stage, which preceded the statutory period of eligibility for grants, it held that 

Petitioners were not entitled to certain grants. 

The court of appeals anchored its “placed in service” conclusion to the Fifth 

Circuit’s ruling in Sealy Power, Ltd. v. Commissioner, where the court embraced 

legislative history to conclude that a facility is placed in service when it is “ready and 

available to play its role in an operating facility, regardless of the level of production 

attained.”  46 F.3d 382, 397 (5th Cir. 1995).  But the Eighth Circuit has held the 

opposite, determining that, under the plain language of the applicable regulations, a 

facility is not placed in service until the facility “is productive on a fairly consistent 

basis.”  United States v. Tierney, 947 F.2d 854, 866 (8th Cir. 1991); see also N. States 

Power Co. v. United States, 151 F.3d 876, 880 (8th Cir. 1998) (acknowledging the 

applicability of Tierney when determining whether an entire facility has been placed 

in service).  Three circuits have now addressed the interpretation of this phrase and 

produced divergent views.   

The proper interpretation of this phrase presents an important issue of federal 

law, first and foremost because it determines whether parties are entitled to various 

grants, tax credits, and tax depreciation deductions.  The significance of this issue 

will continue to increase considering recently passed infrastructure legislation, the 
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growing importance of renewable energy as a source of power, and the corresponding 

increase in regulatory attention on such power sources.  Further, because the issue 

arises against the backdrop of increased investment in and focus on the evolving 

energy industry, the court of appeals’ holding—which incentivizes energy facilities to 

begin producing energy earlier, notwithstanding compliance with environmental 

standards including the Clean Air Act—will impact broader legal and policy issues of 

concern for regulators and courts alike.   

Petitioners intend to file a Petition for Writ of Certiorari to seek review of this 

significant issue, among others, raised by the court of appeals’ opinion and judgment.  

In order to prepare a petition that is most helpful to the Court, however, Petitioners 

seek an extension of time to file their petition.  Good cause exists to warrant a 58-day 

extension of time in which to submit the petition.  The undersigned counsel did not 

represent Petitioners in the courts below and only recently has become involved in 

the case in connection with seeking review in this Court.  In light of the complexity 

of the issues presented, counsel has not had adequate time to learn the intricacies of 

the facts of this case and the applicable law in order to prepare an adequate petition.  

Further, counsel has other professional commitments that will interfere with 

counsel’s ability to complete the petition by its current deadline.  The additional 

requested time is therefore needed to prepare an adequate petition in this case. 
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PRAYER 

For these reasons, Petitioners respectfully request that an order be entered 

extending the time to file the petition for certiorari in the above-described case by 

58 days, such that the petition shall be due on or before July 22, 2022. 

Respectfully submitted, 

 
    /s/ Jeffrey L. Oldham                 
Jeffrey L. Oldham 
   Counsel of Record 
Walter A. Simons 
BRACEWELL LLP 
Jeff.Oldham@Bracewell.com 
711 Louisiana Street, Suite 2300 
Houston, Texas 77002-2770 
Telephone:  (713) 223-1225 

    Counsel for Petitioners 

May 11, 2022 
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APPENDIX 

Exhibit Number 
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