IN THE
SUPREME COORT of THE UW@ STATES

w 22-6880 ORIGINAL

Supreme Court, U.S.
FILED

FEB 2 2 2023

OFFICE OF THE CLERK_J

- ROOSEVELT WASHINGTON, | PETITIONER,
VERSUS
STATE of Mss(ssi Fri, | RESPON N ENT,

’

— P~ - - I e e TN N i amh e . N ap. e
- — P
S g e, —

PET“‘”()N FoR WRIT OF CERTIORARI

— e,
— — p— e~ .. p— — p— o, — e, i .
—— — T p—

p—

p— T o o—

PETITIONER PRO S&¢

Roose velT WaS/z,"ngﬁw, 50085
Swcl, Area-2, Unit -3
Poo. Box \«1(9g
Leakesuille, Mo 3945



QuesTions PresesTed

"

\;\)heT(()er Was/,fngfoﬂ’s senfence ;'8

\\\C3qlly \mposd as a Maller of Law
andlor (n ’fée [0 TeresT of Justice.

LisT of ParTies

Al fanf,‘(j’ appear N The Kaf/ﬁm of
The case on' The Cover page.

RELATED ChsES

EJwasz v, sTale, 95 s6,3d 73, 76 (/%'55, ol Aep ;o//)
Small v sfaﬁ’, 1</ 50.3d ety 76 C Mss. ol A’/J/, 20/96)
Boyd Ui STale, 155 S0-8d art, e (Miss. ot app. 20l ©)
SalTer yy 8Tale, I8¢ s0.3d 7%, 252 C MsS 2015)

(N



TABLE oF AUTHORITIES CITED

CASE- - PAGE,
STATE CASES
Bandy v, STale, 445 So:2d w96 (J10) ~ - - --- e
BoyJ Vi sque, [sS 50.3d 914 (201€) — ~ oo o e == = 12
Campbell v. GTale, 993 sead (s (2609) ~— -~ = =~ b
CarTer v, STale, 203 so:3d 936 (R01G) — ~ = mmm—-= )
C”’Séy V. STele, (6 s0.3d ¢ (2609) ~— =~~~ ~=-—-— ("
DeBuss: V. STaTe, #s53 s0.2d 1030 (1988) -~ -~~~ - K
EAWH‘AS Vs 9'7'a7'6, 95 60.3d 73 Caon) ccmmamme=-- b
FosTet Vi STaTe, (39 .24 \ae3 (1994 - - - - —-- E
Gray i STale, 5¢9 50.2d 134% (19%¢9) == ~ = —~ - - - 1.
Grayer V. STale, 120 $0.3d 1t¥ (2013) == - ______ &
Green V. STale, 435 so.3d 1438 (2007 __ __ .-~ 14
Grobby, STale, 59¢ so-ad 786 ((q2) ~~ . _ ___ -~ 1 ¥
Hays v STale, 282 s0.3d 20¢ (oi@) - _ . _____- T
ly V. STaTe, 731 s6.2d ol ((449) ~nmnmm om mmmm =70 /3
dackson Vi 5Tale, ¢S5 56.2d (96 (2007) -~~~ =~ ~~=~—~ -
K@”\/ Vi 8TaTe, qio $0.2d 535 (2003) ~ nm - - = ==~ == 1
Kenﬂco’/ Vi 6TaTe, 7132 So0.ad 94 [/944) i m = 13
Keys V. STate, 544 svad a«a (1989 - - - - - - - 15
Means V., sTale, w3 50.3d 3§ (2010 e mrme o — — 19
“Nathan Vi STale, 552 S0.2d 4 (169) ~~ ~ = = - =~ — = )9
PerkinS V. STaTe, 963 so.ad %7 (2003) - o oo o —— -~ C /3

Randa(| V. STaTe, Fo6 so.2d 185 (200) — < - e 8

(h



Rowlanc/ Vi S7ale, 3 so3d 503 C2008) - - — _ - ___-10

SalTel V. STale, /194 s03d 1 (W) -~ - - ___ _ - 14
Seely . sTale, wst s0:2d 213 (980) - - - —- = —cmnn 3
Smith U, State, «17 50.3d (91 (AF5) - — - < -- 0
ShorT STale, 129 S0.2d eta0 (2006) — . _ _ _ ___ IS &
SweaT Vv, S*Ta‘T@) 9(2 50ra’lc/ 455 (:Zoos) ,,,,,,, - - 1
Vince v, STale, ¢4 50 ad s (2603) _ - o7
Walker y. gTaTe, $23 So.2d 557 (2002) — — — — — - - - /e
Was%}nﬂTm V. STa-fe, o0 50«;;30(‘ 1060 (2601) _ _ _ ___~ [b
WwhiTe V. STafe, 59 s0.3d ¢33 LY} B |
Youny V. 8Tale, 507 S0.9d «5 (997 « = oo e 2
FEOERAL CASES
Cooper v OKlahama, 517 0.5 3%7 (776 - - --- 10
PaTTer son U,T New YorK, 432 OS¢ 197 ) N
U.S. Vv Ba[/ey, U F.sJ 3¢3 (400'7) ........... /2
0.S. V. BaKer, #97 F3d 366 (2067) o oom /2
U5 V. Balderama-lribe, 470 £ 34 199 (20067) ~ - - -~ e
U'S. V. Banks, si# £3d 957 (2008) - - - o~~~ 15
u.s. V. B/a/)J;/), 435 F34 1 (2006¢) « — o o anm = ~ g
0.5 V. Brown, wss Aad 9¢ (00w _ . ______ 13
0.S. V¢ BryanT, 523 £3d 3¢q (200§) - _ . _ _ __ o 12
v.S. v. Burns, 526 F3d £52 Ca008) - 13
VS V. Can Jc/affo) 140 (3d 1300 (100() AAAAA __ 13
s Vo chisum sea Asd 39 (oo oo -~ T

i)

o



u.s. V. Carc/e/)as— CelesTino, 500 £3d 230 (. 2068) ~ ~ ~ ~ — (5

U.S. V. EUans, 475 F3d 1332 (2607) - = == =~ =~ -~ - 0
0.S. V. Garre7l, 528 F3d 525 (2068) ~ - n o oc ~ =~~~ 9
US. V. Gonzaler- Teriozas, 537 £3d 293 (2008) _ . -~ — 15
U.S. Vi Geoc[e, wgd F3d 69 (3007) - o . . _ =~ 1P
S, U, Guaring, 517 A3d (067 (2608) ~ - - - - - -~ 8
U.S V. Hall, 565 FAad 186 (2608) ~ — - - . . __ .. 5
u.s Vi Ha/‘cfw."c& 523 F3d 94 (Qoég} R b
0.5 V. Henderson, 07 F.3d 1293 (2068 —~ - ~mnm~ 3
.5 V. HishgaTe, s £3d 570 (2008> .- 1E
LS I Re Seafed use, 35¢ A3d 313 Q260€) ~ —~ - -~ - i5
U.S U Sohngon, 529 Fad 23 (3668) ~ ~~ ~ — - o~ -~ 15
" 0.S. Ve Murphy, «0k £3d 57 (2008) - ome oo = T
0.8. Vi olanoy 507 0.5, 725 ((998) ~~ - ~ - .-~ 10
u.s, V. fage, 520 fad ses (2008) . _ _ __—-- 1
U.S. V. Recio, 371 F3d 1098 Qo€ —— - ___ _____ _ 5
U.S. V. Rendon-doacTe, #90 F3d rea (aow7d-oo . - __ . 15
U.S. V. Rohbayan, #oe F3d a2 Cavesd .. __ .. IS
0.5. V. Sanchez, 863 A38d 1250 (260D - oo oo = - =~ T
0S. V. Schalk, 515 F3d 76gCo008) - oo o--- §
US. U SMiTh, 4% 38 296 (206) — ~ o o - - = ~ ~ = - - 8
U.S U, STonefish, w02 £3d 611 (2008) - - . v S
UG, Ue 8T Pierre, 68 F3d 76 (2009) o o e 12
US Vi Weidner, 437 F3d joa3 (@oow) _ - _ e T
U U, Willtams, 539 F3d 1235 (2008) ~ o ~ <o~ - As
0.5 V. Wolfe, 245 £3d 959 (aol) o e mn e 10

(iv)



TABLE OF CONTENTS

Openion Below - oo iem i ar e mm
ﬁur?sé‘.c‘(’}on R s T PPN
ConsTiToTivnal ¢ STalolory Provesions Inooloede ~ o mm ~em
STaTeren? of The (ase - o omoooomeoee e~ =
Reasons Hor Gradling The WAT -~ - ~ ~ - - - --
ConclusioN o oo e e e 1
QeI‘T(QCa'(c o ServiCC - - ~ o e o mrma i mm—a—~ 11

l
(
l

INDEX To ﬂf’PeND (CES

,Q:j’pené«’x ‘A" Order denying MeTion £or Recons deralion
To file peR W Trial CourT.

(V)



OPINIONS BeLOW

The Order of The M?ss?ss\,ﬁof Supremc
CoorT (h;jt,esr aTale CourT), - den ying feliTioner's Mo-
Twn for Recons ,“c/e/a 7000 -~ of ,4’//)/,‘547:‘4'7 for LeaVa’ 77
File Post-ConvicTipn CollaTeral Refict Molion in The Tr'al
CourT; 1S aTTached hereTo as 4//5”0//”‘ ‘9.

‘T URISDI(TION

The daTe ot whith The highest sTate covrT

decded PeTiTioner's case was November 24, 2632. A
Copy of This decision appears as /4//60/,3( ks
The 5ur§sACcT.‘on A This CourT s [nveked

uvnder 98 v.s.C. 8 2570,

ConsTITUTIONAL AND STATUTORY PRoVISIONS INVOLUED

The FovrTeenTh /4/’76'/76//»73/77 of The Uﬂf’Tc’a/
STales (onsTiToTd0n STales in perfinenl pert, as A llows:®,
“\\\o Pe%an S\K)all be delom' Uecf ot h-ﬁzé, Hbeﬂ’y ol
properTy, wiThovT due process of law. "
Us. cousl, xiv_AM. .
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STATENENT of THE CASE

CeT\Uloner WeshingZon was indecled [ n The
C}raﬁ‘( Caul‘T O'Q L:V\Co(i'\ Coun7>/) M;SSCSS}ID{": Lsr The
pffenses =41 CoonT sne - tobbery [ Miss (o de g, & 99-3-79);
CounTTuwp «'Ama/ rob beny [699-3-2 D C2-Cun?s) 5 Cowon? W ree -
arigd Né‘é&f‘/} Covnl foor - br//\g/m)/ [MPSS. (a.:/e Ana. € 77’/7-1’]3
Qoun? £ve ~berg [ang [99-09-3415 and. Coun] ScX- forslars L7772,
et Tioner wasﬁmﬂm enTared a./’/e’d A o7
quilly’  To Such Gha"jfsw and The casc was Twed 7o a
O‘ury . PerTioner ‘WQS‘ﬁnjﬂﬁ was C'(?/)U/‘C75(/ of armed rob-
A,,n)/ wm/ senTepced | 70 $orly-Sive (45 Yelrs ,‘m/ﬁ,’soﬂ'
menl as a hab Toa! a#&"(fé/‘*‘/&uf‘fﬂfw7 7o MiSs. Code Bnd,
294-(4-8) C PeTiTioner was indvcfed U/um&/\ «?77~/7~b“3),.» (o
lome/&J ‘n The C'Usn‘i/ a'( The /‘7(‘55(‘55)//,\ ﬁcyary%’tf/7
of Correcleons. Sed  ConvicTion and SepZence rendered
ond impised on Tune 38, (775 | -
| “the SQuptne oort Jeour? oF Hppeals - - 7HE
couvrl of las7 ﬁ‘u,n79cf.~c'7,*on,~ denicd  fe7)7 sper s Ap-
[:¢aTion for Leav€ o Fle MoTior for Ps7-Concic?s on
CollTerdl Relef tn The THE Trial (porT on ”SW(’TJ/{)_'\
86,0022, and denied  Pet;Troner’s MoTion for Recwrs ider-
STon on Nouember 27, #2023,



REASONS _FIR_GRANTING 74 WAIT

~the PeT,Toner was cinvicTed .4 armed rob-
Aery as an Aﬁ/;@a/ o#&’ﬂ/f/'—s/ow‘50m77 72 /4:'55,(’00/("/94% |
39917 0/70/ 5?'775/7[65/ 70 —fé/‘f)/wﬂ"(/( (#5) years ,‘/H/Jn;~
sonmenl (i 7ho? THE foss/'é,'/,*/y affzw/ea on Tune 30
195, bedforc The tHonorable Keith $Zarrc7r. feli/itwer ap-
,Oea/etl his (onvictyen To The Scpren Coen? ) Lour] of A p<alsy
hich affitmed on December o, p001. PeliTioner's fina/
MoTion (for reconsiderafjon) was saésffueﬂ// denied 07

pauem(oef‘ 29, 2024. PeT}TIan asser’s /0/4/‘/7 error and
haT, Wis senTence s illegal --dve 75 The denia! of doe

process i senTencing him as 4 /?d/[f(/a/ o#fﬂc/gf—- where
The stule 4aled To i0Tnduce cerTified copics o4 hiS
fm‘dr —Pelony ConvicTions or any cvidence 7o SupporT Pl
Tiogner's 87alvs as a Ad ; Tval mcfmc/e/g )

\foong (VA 6TaT€, 507 50.2d 4% [Miss, /73’7):

\n Noung, The defendsnt’s seplence ,nder 78
hab: Toal offender statole f‘éc[(};ﬂ:’c/ reversa) -- cobere Téfd'quC’
Considered evidence which had been nimdveed doring
su?IT ?"MSC" o“F T/‘ia/) Avf w/)/'Cé bqa/ /7075&”/7 _/’ﬂff'ﬂc/uffc/
during senlencing ;0/74756..
| FurTher, “Young* ciTes §§€/y_ V. S7e7e, +#si
‘s0.0d 013 (Miss, 1989). The wse of ev/dence /[N a
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genTencing féaﬁe oA a biforcaTed 7riel under The habs -
Toal o#em/ef‘ 8talv7e |3 gouémc’c/ by '8ezly’ Sopra. --
which (onTains  gome very | mporfanl [angcase aboc? THE
ProceJafgs 7o be hserved | p soch o Trial,as follows:

“the sTdle hes The same burden of proct as
To The habiToal offender porZion of 7he [0-
dicTmenT a5 iT pas on The /M’/m}oa/ charge,
The defendanT also bave The same rights T
boTh STages A The Twopar? rial, ., 7hene
'afpgq/‘s 70 e Some 7(/)/(ocy 7 /uuﬂ“ne/y
allhw The sTale To //‘n/u(t’ some docomentlion
ot fr‘iD"*"Ao—Fv(CMﬁ and for The Trial coorT 70
er{unc‘Tar,“/\/ tind The defendimt 4 fabiloal
0*PFcnc(a\«~ Then rw7?nc/y /)a55 ovT  Fhe Sen-
Tence Y")anc{achJ Ay The s7aTl0/7e, We wish 7
\eave 1o dovbT That a biforcaled 7pal  pems a
Lol Two«pﬁwf Trial prior 7o any ond ing ThaT
Tbe,cfefcnc{a/n'r 15 a K4527W/ ﬂ#{ﬂc/f«’/‘ ancfﬁug‘
pect To _gn/)m(gc/ /)unfsémfnf.“C%I s0:2d aT 213),”
- \YQU—C’S" LorTher sTaled in relevan? parT: ™ 00T
co\e Vg Thal, —The habiToel offender Senlencing /i ke THE
[4] Ch,aﬁa/ 8enlenc€~~i5 ?756/{ a Trial on 5/1“9,‘&‘/}7)/ o
& harsi)e"‘ 55076'766 4/’)6/ 7’65”(7{’”"6 (’w?S/)Z/Z’S Jéapqnc//, .
see, DeBuss) V. STale, +53 s0.ad 1030, 1033 (MSS, /78 +
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Be cav S€ & The Dové(e Sfﬂfﬂ/‘_cf}/ (’/ause, we cannel re-
| Mancf To haU@ ‘f&tﬁ_’)_g' r‘esenfe/)(“e/ Unc/c/‘ 766 /)45;704/ 0‘F‘
Cender sTaluTe, Howevery as a matter of record X 7he
TwenTy-Two (22) year Senlenc€ --if enhanced - - wovld b€

- re'aSonaé/e Lor a rape Qi chion ... consenl and re-
mand To The Trial CurT To SepZence Tovrg 7p an un-
en/)om(ecl Term of Tewenly-Two (23) Vears ,'m/ﬁfsmmwi
CASE AT BAR: |
‘Y\ ’[hC Cas€C a7 é[(/‘> ‘7”/>c’ récord ;s Jeaol“o/
ot The sTale c/ur‘;ﬂﬁ SenTencing /o/dﬁé’ ,"07/‘06/06//?3 Cerl/'~
Sied Copi€s oA FeTT/oner's prior 76’3/0,7}/ Conuiclions ) n7e
The rc’cpnd am/ m[ an Yy ('om/cmgnf éu;’c/m(c’ 7o SU//Oonf re -
T Tioner's habi Toal offender ozalvs. Thosy The srete far/ed
i 1 Ts Burdeﬂ of P(‘¢>o*§v ~~as 7o He /a/,"faé/ mffeifc/én pon-
Twn of The in cl?CTMMT»» as q reselr, Lol T oner rmos7 6€
re-5en Tenced 7o an Uﬂeﬂéd/?(&/ Forfy- £ ve ( ) year Ser Terce,
Yursuan? 70 7'/56 Coor? /)o/c/fﬂy A ‘Mﬁ’é/’)/
‘seely’ - inclvsion  elseahere [n THE CoonT File does 1767
solice. Acfoa/ zrc/M/’sSio/) cnlo euk/eo(e @l senfenci'nd
(5 rea(u{/"d a'/)c/ q Com/4/~:7( reca/\c/ A The Second /4,47
A he bifurcaTed Tral Most be pade, ., see, V.8. V. Recs0,

e N sl

e T e B i

G, baq (L Ciro 20085 0.5, v. Hally 515 F3d (8¢, 7% (3d eon
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o \Gesger, e cur? vacered @ defer
dar's SenTence a5 a habilvf offeader on The 97005
’7‘#’76{7) ‘Th€ 9727% Cl"(/ NoT /"ﬂ(/;JZ CDM/967077 Cuz‘o/eﬂ(e
To juf()()/‘7 Such a Sealenc€. [n Thal Case, 74e
574 Te ﬂa;/c’cf 70 Moe Tp epTer The CenliFred Copies of
‘Crayers ! f;m‘w' Convi<livns inZo ev/dence— and 74He
Trial cour? Hed mThing puwve 7o rely on Than a
mere recTalion of '.G_fﬂﬁ.ff/ prive /e/ﬂﬂ}/ Conviclivns.
4. The (Court held 7hal, The 574le failed 70//'01/5 |
Grayars! privr Convic Tions By compelen? evidesce—ihich

-
-_—-

rose 70 The [evel of plain efror £
~ Cpst AT #AR: - |
| % The (a5¢ a7 éa/', T 1S Simfar 7o ThaT
of \Graver’ vn  7hal, no (DT‘/W‘ fe/wy (7, ons and/o”
Com/e 72//7 é’(//‘r/mnf’ Was )ﬁﬁ’ﬂ/ufé/ [ nN7o éu,’(/eﬂ(é 475;,;,
Tencing To Svppor? Lol Timer’s ok iTed! S 7atis -~ o Ther
Than  om 0_/‘0/5’/ 5”'7‘/)//"77 The (ndcTmenT, and 7/~
“Tioner being indicTed unde % 99-19-93. Q;’M/i/y pul, 74
57ale ‘Fa,'/€c/ 70 //We /957/'7/“0,75/'9 ///ﬂ/’ CONY , CTjom5
by CompeTen? evidence, Thes, The circe;7 (vvr? Com-
m,’??d errr PisSing To 7he [eve/ o T //m’ﬂ errery A/,
CsenTencing LeTilivner 45 a brob Tl offender with
ouvl 6(/;({6/’(6 o his privn con V)"<7/'Dﬂ3, //)Aéfeﬁ e,
PetiTioner's Forly-£ve (49 YEar Senlence: as o hab; .
Tval O#Cﬂé/ﬂ” enheanc ¢ men? shoeld Ae vacaTed and
remanded 1o zhe cirtoi7 CourT for rE-3enering

(- |



of PeliTioner as a pon-Hab;7val 07(7(5’/)(/(/‘“' S5¢e,
U.S. v Muphy, wtoe (£3d $57, 800 (7th cin 2.008) 5 OLS.

—~ e PR

werdner , g7 £3d 1023, 10%9-50 (loth ¢/r 2006) )} and, Ur S,
U, Page, 520 £3d 545, 5¢7(Lth o7 2p08).

—_—

" ShorT . STaTe, 929 50. 24 20 ( piss. 2006

|;’) ‘SI’)oﬂ,/ ’T/)( Cour7 rft/(/'ﬁ(/am(/ ren (/(/e/ ,

5"’0'“7'5 56ﬂ7(ﬂ(€ and /‘(mam/ec/ £or r‘(~5€/77(ﬂ('/'/73 bHE-
Cavs€ The recond /"&/(a/ec/ Tha 7 There was [nSofls den7
éui(le’ﬂ(f ée'f‘“"f The Trial (ourT 70 €S745/;54€L/ shor7’s
;)aé iTval oAfendsr s7.70s.

The CourT 574761,' Y Lo This Covr? 7o alfdy rm
an @nhan(ccf senTenc€ onder & 971 7-81y 7he mal coun's
basis ot jmposing The Senlence mwus7 gppeqr vn 7he re-
Crod on appeal Wince’, g4 so.ad at 517, Iy Wince! the
sole evidence ot ince” bhabiTea/ oAlender s7ais appa -
renT {rom The a//)(//a7( record - was g Transcr;pl eX-
CerpT in which The ProsecwTor (nformed 7The 7ral Count
of an NcCIC re’par‘T \isTing Wine’s’ variovs ConvicTrvons
oand Senlences.gd. The peic reporT i7sesf was o7 ad-
mi77ed a5 an exhibiT a7 7rial or made parl of 7H
'0{/}/)6”476 V‘(Ca/‘J.rﬁ" /‘/f‘/)c//'/)j ﬂ47 The s7a7e ’]04/' /ec‘ 70
susTein 75 borden of /)/W—f' oA The prior Conovic7ions
bf\/mcf a reasonible dob7 -~ rhis coort afyyrmed Uiness”
tonwi (ion, beT vacaTed his senence and remanded

"17_‘



tor re-senTencing. . \We quoTed The Supreme
CourT'S warning ;jn ‘Seely’ \nira. ., “ajainsT 7he
’Tcncfe/)cy To roufine/y a/on) THe STale 7o /aro/oce_
Some doCum en Tal; on of f/‘,"ﬂ" 07‘17[6/7565 and For ThHe
Trial CourT 7o per%'uncfaw;/y {ind The defen den? a habi—
Tua," owﬂﬁ{eh& aT ). See a/SD_) \_2\3. vz QMLT,é) Uy F.3d

TN n N e ——— i,

L9 cir owsd> and, U\S U Guaring, s17 F.3d 19675 jo6s
(gth cir. 2008).

CASE AT BAR®
In The case «T bars gusT [iKe /n 3shor?’

and '_(gp_gg’ Hhe vewrd I/\é’Uc’q/ﬁ erron ;' Senlencing. r4e
ti_(c_orc( shows “p provk” ot any oF feliTioner’s pryor
ConvicTions were jnTrmdvced as exhibi7s or Even Wep-
Tmnecf Jum"ng 267/\71'”/’)6/\'5‘,7/‘;’4/ or a7 SenTeding.

The s747¢ has 7he burden 70 prove the de-
QendanT'e habiTval offenden s7a705 befond 4 reasmasle
dovbT-~ by foroc{ucl‘na sufficient evidence Tha7 the defen-
AM’( wa s mec7ec( Ter ce //‘e'U,»auS// ef s .,ﬂe/p,?y or
Qeberal crime vpon harges Se/q/’or74/)/ brovshT and an/s-
(n9g ol of Se/Mmﬂf //)(,'c/e/)7s al & eren? 7, mes and Hfor
whidh The dé—(-'emfmT was SenTenced 7o Separate 7erMs
of a1 [easT e year IIM/"/'Sﬂﬂf’/oyT, 7 e Bes7 evidesce
of 4 (onviclion (s q cer?ified (’l’//‘a'f' 7he (/’L/cé men7 of
Ponviclion- B aT 508, . See, U.S. V- Hendersom, o7 (34

)9»73‘, 1507 C”ﬂ’) Ci7' 200553 Uis, v, ﬂ/ch/}?) w3s £3d Ny 195

—— o~ -~
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(at ¢n 20005 and, U5, V. Barrlell, s2g F3d 5285,
529-30 (140 ¢/ 2008 ).

ﬁﬁ a MaTler of f‘(c‘p/‘c/, 7176 sTale £a) fed 72
prove | Ts burden of /Ofov-F-Qs 70 PeliT oner's hab i Tual
o-f-fen(/(n 574705—“A€y0ﬂ¢/ a r‘taswypé/e /auéf,' A‘y /r‘ﬂ-
du(.‘ng (’am/o€7m7 t’u/(/e’/)(e of f’e7i7/w7gr"s /m‘a/‘ ConviC-
T:'U/)S'-"/’V"51/aﬂ7 To The here/n C/‘7€c/pr((éc/mf/5)"ds a
madler of law PeliTioner’s Senfence shoild be VacaZ S
Vaca Ted and remanded for un é’)éaﬂ(c’c//‘6~5607cﬂ0'n3
in The nTeres? of jus?/ce,

NoTwiThg7anding The Facl, Thal the Cour?
of fppeals of The 57al%e of Mississ.pp/ aflrmed
Peilioner's Condiclion and Seyesce [De(emécn
20, 200l |~ Pelilioner has Been c///szn/ S hFs Search
for pusTices Since Tl 7M€ and would forZhber argue:

“TIME BAR:

| NoTwiThs Tanding  7he facT, Tha7 The uPcchA
S\Migg. Ca(/e A/Ma ??7'3?'5(,9.’)3, ’)r‘odfc’cs “haT q /1707,'0/7
Lo A relief ghall be made wilhin Three (3) yenrs afr
The Time 7 W/);Zﬁ The fel;7 mer's direcy c'///y,gq/ ;S
ruled on - how ever, Claim () A illegaty /'M/nﬁecl Sen -
Tence Can be (ilgaZ7ed a7 any 7yme. Due process
of lqw s a fondamen7a/ ConsTiTvTiona/ rishT
304r‘qr)7ee/ Ay bo7h The UniTed $7a7%s Cons? 707/ or7--
/Qmm/mmf XV, &\ ( o oTa7e shatl c/epm‘ue arny

<9 -



P{I"SDI’) o‘)c llr-P() II.AZ/Vy or f/‘ﬂ/d/‘/y) w;7ADU7‘/UC)

r0cess of law) and, Mississ; /,; Crns7y TwTr75007 -~
Arlicle 3, SecTion 1¥ 97 perseon shat be a/e/ar/’ue/
of |ife I}Lcﬂy or propecly excep7 by dve process
of law). ., See, /_'iaZ7zr5m Vi New YorK, 432 U.S, 197,

— N PN PN e, g

20l ~02 ((991) and. Means %,3,.7?.7.51 *3 Se:3d 43¢, K 3T

— . p—r—

(/"H‘SS, 201). See q/so, Q,_S,,_U;__Ola_ﬂ_a, 507 VS, 745,

S e = e e o o

( Miss. 20005 andy Cooper v oRlapama, 517 015. 3%F> 367
(199¢). ~

In The Case svb yudice, PeTiTioner raises
non-,orv(cJura/ barved Claivt 2 ¥ Plain error was com-
miTled when Petilioner was ,'//c'jc///}/ SenTenced in
ViolaTion of due process vighTs in SenThcing as «
habiToal offender. The crur? bas recognized har
Cilizens may o7 be (/e/r;uec/ of ConsTilelomas i 2h75
withwl dve process of [aw, and Thal) dve process re-
quires veasenable advance mlices and a meaning ful
opportnily 7o be beard.. . See, Smith_v: S747e, +77
S0.2d 121, I‘?S(MTSSI 1983); Q',S'J,/_'Aw_".l;ﬂﬁ) 245 F3d 257,
ner (d cir ao01dy UiS. U/ Euans, +79 F£3d 1332, /338 (ihh

( MisS. 2010).

PeliTioner svébmils Thal, There are o
succesSive-wril bar, or //'9(60/0/’.«/ bars 7o prevesT
his aclivn from being b?ﬂ/"J, THhe (onS7.7.7,07

10~



of The sTale of MisS 7557f/o3 guaranJees one’s righ’s
To be heard m a CoorT of faw —~-ArTrcle 3, Seclrion
LEN ‘f)v,c[5 as —@o(‘ows’,

* Vo person shatl be debarred $rom Pros€cu7/sg
or cie‘penclir)g any civil Cavse foryor agarnsT
him, or herself  before any 7n/bong/ in 7hHe
57a7e; Ay /n‘m /pr bcfnsc/f', or (’aunse/, or boTh. "

The LegislaTore £ the 57u7¢ of Missis-
Sippi has re-enforced The righ? 7o be Beard with 74e
passage  of Hovs ¢ Bl 1456 ~~pM;ss, LeﬁiS/ﬂZ*l/en-/\”eju/q/«
Session, ¥20l§, code € sec. A0, 0039, 0065 - 9999, 0039,
bom'} u"\ic"\ 6P6<.-§.'ca//|/ Mcmc/a7€5 as 7(10//0(,{)5;

“Tle: an acT 79 amend & 99-39-5 and $97-39-27:
To Pr*vu.‘c‘e Thal The d,smissaf rJ'F, or denjal

ok posT- ConvicT on relief, “Shall” o7 be & bar
To a 5€cond or Success, ve Q/)p//CaZ‘dn ( wolior

Lor relief),

FurTh ermore, | p /‘7/55;55’7/"d'uf‘/’S/f'uQ’eﬂce,’
Since * Rowlond’ (2010), There are foor Types of Vfun-
damenTa| ConslilvTional righfs Tv suvrvive posT- Conuic-
Ton relief molivns’ /Jfocec/um/ bars: (1) The right
againsT dov b fe A'eo/oaf‘c/yj (3 The righ7 70 be free

r”~



Lrim an .'”(961/ SenTence; (3) The righ7 7o dve pro-
CesS aT SenTencings and, (4 The righ7 nel 7o be Svb-
ject To eX posT fucTo laws. /n.i{ccam/cm(f with The
ginsle ¢laim argued by Felilioner, e, Vegal sen-
Tencc /c/e/)ia/ of dve ffDCesS ol 5e/)7zﬂ(/n9], PeT Troner
highlights e second and Third Faclors [ o show /ng
Tha1 said claim(d 15 excepled from any procedoral
bars... u.s V. ST Prerre, 488 F3d 96,800 o (17 ¢/
20675 O.S. U Baker, 487 F£3d 3eb, 374 (0, C €17, 2.0073;

-~ - _~ - -

Boyd V, STafe, 155 s0-3d 14, a9 (Miss, et App. 200475
and, §a£/Z¢/~Aq;,’§ZaLfg, 18 S0,3d 944, 952 (M73s, 20/5).
ﬁ/so, Mi 59, code Ann. ?;‘77—3‘7-,2/(!)) S Tales

"n /)c/‘Timerﬂ /qu\T’ as 'Fal/owS',

A\ qu'Ui"C b\/ a fr\,”SOV)e/‘ TJo ray;se o!)jecT,’pns’
Ac-Fenscf‘:, claims R c]ue$7,‘ar)59 ISSUCS, or er’ons,
ether in $acl or /dw""w"?icf) wer< (’4/)46(6
oA deTerminalion at 7rial and for A pecl 4//5;4/,
acls ab a ,')f‘oceclvml bar‘~~on)zss 7/)(#%/500@‘
Mg5 a sbowing a‘F Cav5¢ 406/4cZJq/ pr(jac\fcq
To qranT P@/iéfp ” /

A

However, The covrT(s) holds  That errors affecTing fon-
dqmmﬂ/ ConsliTel/one/ /‘/'Jh?S,Ei,e,,///eja/ Sen-
Tunde [violeZion of dve process ;n SepZencingd, are
exce/lkc/ from 7he P/‘OC@(/u/"q/ bahs of UPccRA-

-12-



(To iﬂ(/ue/e Miss. Code Ay, 377'37'2/).” See, Lvy v
STaTe, 731 se.2d o, ¢03 (Miss, 1779) (holding 7har
\vy's peliTivn alleging an /lega/ SenTence was poT
T me~ barre d)and, K@Q{]x | 37ale, 732 SO,QJ 18 “)
18e-¢9 (miss, 1799) (holding 7ha7 Kennedy’s pe?/ﬁ'o‘n
4”65 ing an illegal Senfenc€ twas nol Time~Bapped of
barred by res gudicala). See also, 0.5 Vi Brown, #so

_— . e -

£ 3d ¢, 79 (\s7 v 2000) " 2nd;, 0.5, V. Burns, 52t £ 39
251, ¢5¢ (5t Cir 2008).

The rule- oA~ Thomb 15 Thal, a defendsnT
who £ails To maKe a ConTemporarn eovs 0byection--
Mus T r‘cly on p/m',y errorr 70 rajse the a5, snmenT o/
af/)ea/,... See, FosTer V, STale, (39 so.2d 12653, 125987
(Miss 19995 U.S. Vi _Candefario, 240 /534 1300, 1307 (1114

o e e e m e =

o~ a— p— —— — e —

ecror 16 defined ast (Y an errory @) Tha? (s cleeror
plaini () Thal affecls The dedendan?’s Subsleniia) Pizh?s;
and (&) Tha? seriously affecss (¢duerscly) The Fairness,
[nTegrily or /)ué/;( /‘(/w/a/,'“m of éuc’i(fq/ //)r‘v(e&/}njs e
See, UiS_V._Uasquez, 2le £3d +s4,457 (Sth cin 20m)y an d,

— o - [ o —

U.S. U, MoreCi, 263 £3d 093,297 (57h &/ 2.602).
The F,aif) error c/ocfﬁ/‘ﬂe has a Tewo-parT
TesT w‘)ich req(j,’Y‘fST(;) an error al 7he 7na! /et/\e/
(”\\e.) Aue PPOCCSé U;'a/a’f;‘” /N /745/"71/:1/ o-ﬁ/e,,Jé/\ Sen -

Tencing amd (if) Such an error resolZed ‘n g mani-

-13-



fesT miscCarriqge of J'U57/(€ (irey habiTva/ offerder
§m7eﬂ(6 ,‘//ejq//!/ ;M/osc’/ as q /:7017/(/‘ of /ew afru/é/‘
in The inTeres? of pustice... See Gray U, STale,
549 s0.9d 1316, 132) (M55, 19895 GQrobb V, S7ale, 55+
50.2d 780, 789 (Miss, 1990 5 US, U Sanchez, 269 F3d
laso Cilah oo Qtool))' and, L{_e‘//;/‘ U §Z@7_€, 9)9 30.2d 535,
540 (Miss, 2005),

In r‘esar(/.s To  Pel, 7/ oner's -0/4,‘/47-- /e-
gally impesed SenTence - The (ouls hold This 7o be
a fundemen7al righT excep7ed from pro cedera) Bars
of UPCCRA. Evrvns offecling Cerlain fendamenia/ @ n-

STGIvlional Ng/)fs aré é)(((//ec/ from fﬁa(ec/ur’q/ 89750,

— e — = TN g A e e

9\,,,,335 CarTer Y1 s727¢, 203 So0.3d 730,73/ (miss, ¢z,
App: 2016); loreen V. S7a/& 235 s0-3d 1438, 1¢eo (M55

ct, ppp. 901N} and, fhys V. _STale, 382 s0.3d 714, 720

(Miss, 2019),
‘n be fase 07 Aﬂ’ﬂ) as 7-6(? /4((0/‘(!/ 4////

reflect, The CourT (f/‘05€(u70/‘) relie d sole\y vpoh 7he
{anqvqje ok The indicTmenT-- as //’ﬂo;m" So 777 jomens
)')aéﬂuq/ a#@ﬂ/ﬂ‘ s7ule's, /ﬂ /"'9/05/'/% g é¢f/'7uqf'07(’7[}m
der gen7enc€--i7 is /‘<’7wf°<"</ Tha? The accvsed be
?fopcr/y ,'/)c/i<7ec/ as q 6452704/ szy('e;oc/é/‘3 and
That, The fﬂpéf(uﬂ‘vﬂ prove 7he prior offenses
/py com/)ek/‘m’ euf(/e/)(é, Lahgque wiThin 7he -
dicTmenT [5 ne7 proof per se, vy CompeTen7 evi-

- e



of PeT:Tioner's hab; Tual offender S7a7us . ..See,
Keyes V. oTale, 549 So.ad 949 (M55, 19895 U.S. V._

P e e e e ey

BanKs, oy £3d. 18%, /87 (24 cir 200l); WS Vi Cardenas-

o~ - -~

CelesT no, sio £3d 230,833 (sth cin 2008); and, U.S

——

L P . I

V. Gonzalez-7errazqs, 529 £3d 293,296 (s+4 Cire 2008,

- e e P — .

A3 Berem) when habiTual g-ngc'/‘ 87as /5
allegca‘ and  The accused goes 7o 7rial, 7he riaf cowvrl
Mos T ,:Id/(/ a se/q/w7€ /}éﬂ'/’/?g (60'7()‘/"017&/ 7/‘/4/) 77 /e7€/“'

mine whether habilva/ Hender a7e70s should 4e ,‘m/aSe'cf—’
nel r‘e/y:'nj Sa/e/y on THE ind; men7 (/wgc’, 7he jr4o¢/
qury 15 an accvsalory-- el an m{j'w/,'mZ’//e Eody~- 10T
eu;c/m(e o any fact, 10 and of iTself... See, SmiTh V.,

—— - —

a(9 CD.C. ciin 200'1‘)3 U.8. V, ﬂu/}éq}/_ﬂﬂ) o6 F 3d Q72,

— e o e o a —— ——

202 (Ut cin 200Sd; U. S, V. Goode, #83 F3d c7¢, 48/

(voth it 260705 U, S, V, Ba/ley, w9 734 363, 367 (GTh

— — e — oy o~ o e —

Cire 0608) 5 QLS;__\/,._.O'_on@_QQ) 529 £3d +93, 502 (ad cim
200835 and, U.S, \, Bryanl, 523 F3d 3¢9, 35¢(0.¢, ¢/r, 2008).
Herein, The habiTval affenc/ef//745e of The

Trial was so (nfirm The? 77 Canne7 svrvive revied--
where no Two-phase befurcaZed 7r/al occorred -- Becacse

the sTale di d no7 /nTroduce any TesTimonsal/ ordo-
Cwm,m%tr\y édfcfe/)(e 7o }N'D‘/C' )Of‘fvr‘ Conrvilt7,0ns .7

~\5-



Sén7€ﬁ(iﬂj /04456 of The 7rial. 7he Trial d‘w[jc--
'y erron-- 8imply relying on the charge of habiTva/
offender sTelus charged 1o 7he indicTmenT. .. Se€;
Seely v, STale, 5/ So-2ad 213 (Wiss. 1784) ;5 Bandy Vi
sTale, 1415 So.ad 6k (Miss. (A34) ; Seely v, STale, «sl
s0.2d 213 (piss. 199%) 5 foups Vi 57ale, 567 S0-3d aid
(Miss. (98D 5 U.S. V. Highgale, sal £3d 570, 576-77 (h

it %00%);
o ‘V‘l Th@ /"05741"7 Case, an a/)e/}/S/‘S of 7he
indicTmenT cf?a/‘j)nj Pe?i7i0mer as a Aa//‘ﬁ/e/ a#em/tﬂ
TogeTlne/‘ wTth The TranScrip7T of The SenZencling Aeﬂ“
;ng,({o‘ncdf‘cﬂed Tr\ial); ?lq}n‘y and C’/eq,\/y shows a

denial of due process ;n senZencing~- resulling /0

an legally imposed habiTual offenden senTence of

(;‘Pe ‘iMf’f‘A)SDflmeo‘T) oq}7/)DU7 7he /M.SS/'A,’/,V}/ of /Oq)ra/e'
The righT To be free Lrom am ,‘//eja/ Senlencse 's a
Quadamental ConsTilolional pighT-- Thal has been Foond
To Survive ‘ooTen7m/ ff‘ocec/um/ Bars . ,, See, \,jq{((e/\ v,

— — — -~ -

STale, $23 s0.9d 557, 561-¢3 (M ss: e, App: a002); U, S,
V, Balc‘erarﬂﬂ;Lfiéf) 90 F£3d 1197, s204 (10t < /r 2007);

—— e N e~ o e

whiTe V, 87ale, 57 s0.8d €33, ¢3¢ C poss, ¢ A//,QOID)'

— e A -

an 4, Qfeen v, 574/(, 23s 50,34./4/38, /Y40 (/‘4,‘55, e?. A
CopclUSION

WHEREFORE THESE FREM ISES CONSIDERED)

Pl Tioner tespectioly prays 7hal o weiT of

CerTiorar, 185U€ in this Qquse’, PeTiT /pnen prays

e — pm ——— T

Q0 "1\ P
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